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ROBERT  HARRISON. 


DicEMBER  15,  1857. — Committed  to  &  Committee  of  the  Whole  House,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorahU  the  Senate  and  House  of  BepreserUatives  of  the  United 

States  in  Congress  assembled  : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

ROBERT  HARRISON  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  petition  to  Congress,  referred  by  the  Senate  to  the 
Court  of  Claims  and  returned  to  the  Senate. 

3.  Argument  of  United  States  solicitor  and  claimant's  counsel  to 
submit  the  case  on  the  briefs  and  arguments  in  the  case  of  Letitia 
Humphreys  vs.  The  United  States. 

4.  Claimant's  briefs  and  arguments  in  the  case  of  Letitia  Hum- 
phreys. 

5.  United  States  solicitor's  briefs  in  same  case. 

6.  Judge  Gilchrist's  opinion  adverse  to  the  claim,  with  his  opinion 
in  the  case  of  Letitia  Humphreys. 

7.  Judge  Blackford's  opinion  adverse  to  the  claim,  with  his  opinion 
hi  the  case  of  Letitia  Humphreys. 

8.  Judge  Scarburgh's  dissenting  opinion,  with  his  dissenting  opin- 
ion in  the  case  of  Letitia  Humphreys. 

9.  The  record  of  the  proceedings  of  the  judge  of  the  superior  court 
of  the  district  of  East  Florida,  with  the  action  of  the  Secretary  of  the 
Treasury  thereon^  was  received  from  the  treasury  department,  and 
hag  been  returned. 

By  order  of  the  Court  of  Claims. 

lii  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
fr  .1  8«d  of  said  court,  at  Washington,  this  seventh  day  of  Decem- 

^    ^'^  her,  A.  D.  1857. 

S.  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


ROBERT   HARRISON. 


UNITED  STATES  COURT  OF  CLAIMS. 

To  the  Court  of  Claims: 

The  petition  of  Robert  Harrison,  of  Duval  county,  in  the  State  of 
Florida,  respectfully  represents : 

That  during  the  years  1812  and  1813,  and  previous  and  subsequent 
thereto,  he  was  a  Spanish  subject  and  an  inhabitant  of  East  Florida, 
then  a  Spanish  province  and  dependency  of  the  Crown  of  Spain ;  that 
his  principal  occupation  was  that  of  a  planter,  which  occupation  he 
has  continued  to  follow  up  to  the  present  time ;  that  during  the  said 
years  1812  and  1813,  while  a  state  of  peace  existed  between  the  United 
States  and  Spain,  East  Florida  was  invaded  by  the  military  and  naval 
forces  of  the  United  States,  acting  under  the  orders  and  authority  of 
the  government  of  the  United  States ;  that  the  said  invasion  was  in 
open  and  acknowledged  violation  of  the  law  of  nations  and  of  the 
treaty  then  existing  between  the  two  governments;  that  the  most 
wanton  and  indiscriminate  destruction  of  the  property  of  the  Spanish 
officers  and  Spanish  inhabitants  was  occasioned  by  the  operations  of 
the  American  army  in  East  Florida  during  those  years;  that,  for  the 
purpose  of  securing  to  the  sufferers  that  full  indemnity  for  those  inju- 
ries which  the  law  of  nations  authorized  Spain  to  demand,  the  follow- 
ing provision  was  inserted  in  the  9th  article  of  the  treaty  concluded 
between  the  United  States  and  Spain  on  the  2  2d  day  of  February, 
1819,  viz: 

English  version : 

^'The  United  States  will  cause  satisfaction  to  be  made  for  the  inju- 
ries, if  any,  which,  by  process  of  law,  shall  be  established  to  have  been 
suffered  by  the  Spanish  officers  and  individual  Spanish  inhabitants  by 
the  late  operations  of  the  American  army  in  Florida." 

The  Spanish  version  of  this  article  does  not  contain  the  word  "  IcttCy" 
but  reads  simply,  "6v  the  operationa  of  the  American  army  in  the 
FloridoHj'  that  is,  in  both  East  and  West  Florida. 

Spanish  version : 

''  Y  los  Estados  Unidos  satisfar4n  los  perjuicios,  si  los  hubiese  hab- 
ido,  que  los  habitantes  y  oficiales  Espafioles  justifiquen  legalmente 
haber  sufrido  por  las  operaciones  del  Exercito  Americano  en  ellas. ' ' 

(8  Statutes  at  Large,  p.  260.) 

The  English  side  of  the  treaty  requires  the  injuries  to  be  established 
*'  by  process  of  law,''  which  are  the  precise  technical  words  of  the 
common  law,  to  signify  a  judicial  proceeding.  These  words  were, 
undoubtedly,  borrowed  from  the  common  law,  to  signify  a  judicial 
proceeding  which  was  to  take  place  under  our  own  municipal  laws, 
and  before  our  own  courts  or  judges,  and  must,  by  a  well-established 
rule  of  construction,  be  referred  to  that  code  for  their  meaning. — (3 
Wash.  C.  C.  Rep.  209,  Smith  vs,  Jones ;  1  Wash.  C.  C.  Rep.,  p.  56, 
Hurst  V8.  Hurst,  and  authorities  generally.) 

But  all  doubt  on  this  point  is  now  removed  by  the  translation  of 
the  Spanish  side  of  the  treat}',  recently  obtained  at  the  instance  of  his 
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honor  Judge  Scarburgh.     The  equivalent  words  in  the  Spanish  are, 
by  that  translation^  *'  shall  judidaUy  prove  according  to  law." 

The  translator  on  the  part  of  the  government  says :  '*  The  transla- 
tion might  be  varied,  and  the  meaning  still  preserved ;  but  to  be 
correct,  it  must  convey  the  idea  that  the  injuries  (named  in  the  treaty) 
are  to  be  proved  hy  judicial  proceedings  of  some  kind." — (For  transla- 
tions, see  note  to  Judge  Scarburgh's  opinion  in  the  case  of  Humphreys, 
administratrix  of  Atkinson,  pp.  28,  29.) 

In  the  case  of  the  United  States  vs.  Perchman,  (7  Peters,  51,)  in 
commenting  on  the  English  and  Spanish  parts  of  the  8th  article  of  the 
same  treaty.  Chief  Justice  Marshall  said  : 

"  The  treaty  was  drawn  up  in  the  Spanish  as  well  as  in  the  English 
language.  Both  are  originals y  and  were  undoubtedly  intended  by  the 
parties  to  be  identical.  *  *  If  the  English  and  Spanish  parts  can, 
without  violence,  be  made  to  agree,  that  construction  which  establishes 
this  conformity  ought  to  prevail." 

By  this  clause  of  the  treaty  the  United  States  became  solemnly 
bound  to  give  the  claimants  an  opportunity  to  ^^  establish"  their 
claims  (t.  6.,  both  the  fact  of  injury  and  the  amount  of  the  injury) 
judicially  J  and  to  satisfy^  by  payment,  the  amount  which  should  be 
80  established.  That  Congress  so  understood  the  obligations  of  the 
treaty,  is  proved  by  the  provisions  of  the  acts  passed  to  carry  it  into 
effect. 

The  first  act  was  passed  on  the  3d  March,  1823,  and  is  entitled 
"  An  act  to  carry  into  effect  the  ninth  article  of  the  treaty  concluded 
between  the  United  States  and  Spain,"  &c. — (3  Statutes  at  Large,  p, 
768.) 

The  first  section  of  this  act  directed  the  federal  judges  in  Florida, 
(previously  appointed  and  commissioned  as  judges  according  to  the 
Constitution,  and  possessing  a  full  federal  jurisdiction  in  all  cases 
arising  under  the  Constitution  and  laws  of  the  United  States,)  ^'within 
their  respective  jurisdiction,"  to  receive  and  adjust  these  claims 
*^  agreeably  to  the  provisions  of  the  9th  article  of  the  treaty  with 
Spain." 

The  2d  section  required  the  judges  to  report  their  decisions,  when 
in  favor  of  the  claimants,  (not  otherwise,  decisions  against  them  being 
finaly)  to  the  Secretary  of  the  Treasury,  with  the  evidence,  to  enable 
him  to  see  that  they  were  "  within  the  provisions  of  the  treaty,"  (or 
''just  and  equitable  within  the  provisions  of  the  treaty y"  which  is  tne 
same  thing;)  and  if  they  were  found  to  be  so,  he  was  required  to  "pay 
THE  AMOUNT  therhof" — nothing  more  and  nothing  less— out  of  any 
money  in  the  treasury  not  otherwise  appropriated. 

This  act  is  thus  expressly  declared,  on  its  face,  to  be  auxiliary  and 
subsidiary  to  the  treaty.  By  the  1st  section,  the  claims  are  to  be 
adjudicated  ('^established")  by  the  judges  in  Florida,  as  the  treaty 
required ;  and,  by  the  2d  section,  they  are  to  be  paid  (not  adjudged) 
by  the  Secretary  of  the  Treasury;  and  ''  the  provisions  of  the  treaty** 
are  made  the  law  by  which  both  are  to  be  governed. 

Under  this  act.  Secretary  Crawford  held  that  the  losses  occasioned 
by  General  Jackson's  entrance  into  West  Florida,  in  1814,  to  expel 
the  British  and  Indians,  being  justified  by  the  law  of  nations,  during 
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our  war  with  England,  were  not  within  the  9th  article  of  the  treaty 
of  1819  with  Spam  ;  and  Secretary  Bush  having  applied  this  decision 
to  the  losses  of  1812  and  1813  in  East  Florida,  Congress,  on  the  26th 
June,  1834,  passed  an  explanatory  act,  entitled  ''  An  act  for  the  re- 
lief of  certain  inhabitants  of  East  Florida." — (6  Stat,  at  Large,  p. 
569.) 

Tnis  act  was  passed  to  reverse  and  correct  the  decision  of  Secretary 
Bush,  that  the  claims  of  1812  and  1813  were  not  within  the  treaty. 
The  1st  section  of  that  act  directs  the  payment  of  the  decrees  of  the 
judges  for  losses  in  those  years,  which  had  been  previously  made,  and 
rejected  by  the  Secretary,  with  provisoes  to  guard  against  the  pay- 
ment of  claims  which  were  not  found  to  be  within  the  provisions  of 
the  treaty. 

The  2d  section  authorizes  the  judge  to  '^receive,  examine,  and  ad- 
judge all  cases  of  claims  for  losses  occasioned  by  the  troops  aforesaid, 
in  1812  and  1813,  not  heretofore  presented  to  the  said  judge,  or  in 
which  the  evidence  was  withheld  in  consequence  of  the  decision  of  the 
Secretary  of  the  Treasury  that  such  daims  were  not  provided  for  by  the 
treaty  of  February  22,  1819,  between  the  governments  of  the  United 
States  and  Spain^  subject  to  the  provisoes  aforesaid,  and  to  the  further 
proviso  that  the  claim  should  be  presented  to  the  judge  within  one 
year  from  the  passage  of  the  act. 

Under  the  above  provisions  of  the  treaty,  and  acts  passed  to  ''carry 
it  into  effect,"  the  claims  in  question  have  been  adjudicated.  Each 
claimant  presented  his  claim  by  petition,  verified  by  oath,  and  al- 
leging, as  required  by  the  rules  prescribed  by  the  court,  (see  Bules,  by 
Judge  Beid,)  the  nature  and  extent  of  his  losses,  and  the  facts  necessary 
to  show  that  the  claim  was  within  the  provisions  of  the  treaty.  The 
judge  examined  the  witnesses  when  personally  brought  before  him, 
and,  when  their  testimony  was  taken  by  deposition,  he  selected  and 
instructed  the  commissioners,  and  propounded  cross-interrogatories  to 
the  witnesses,  as  is  shown  by  the  record  on  file  in  this  case,  and  the 
records  remaining  on  file  in  the  Treasury  Department. 

All  the  evidence  was  recorded,  and  a  copy  of  it,  and  of  the  decree 
of  the  judge,  when  "in  favor  of  the  claimants^''  was  reported  to  the 
department  for  payment,  as  required  by  the  act  of  1823. 

In  making  up  his  awards  or  decrees,  the  judge  allowed,  as  a  just 
and  proper  measure  of  damages  under  the  law  of  nations  necessary  to 
fulfil  the  stipulations  of  the  treaty,  the  proved  value  of  the  property 
at  the  time  of  the  injury  or  loss  ;  and,  by  way  of  satisfaction  for  the 
further  loss  of  the  use,  fruits,  or  profits  of  the  property,  whilst  wrong- 
fully  deprived  of  them,  and  of  the  just  satisfaction  for  them  which  the 
law  of  nations  required  ;  and,  during  the  period  that  no  provision  of 
law  existed  for  the  presentation  and  payment  of  said  claims,  he  added 
five  per  cent,  interest,  by  way  of  damages,  and  as  an  equitable  meas- 
ure of  damages,  to  the  original  value  of  the  property,  (bein^  the  legal 
rate  of  the  country,)  and  made  a  formal  decree  that  the  United  States 
pay  the  same  to  the  claimants.  The  decrees  thus  made  in  favor  of  the 
daimant  were,  as  before  stated,  reported  to  the  Secretary  of  the  Treas- 
ury for  payment ;  when  against  him,  they  were  deemed  JJtioZ,  and  were 
never  reported  to  the  Secretary  or  heard  of  afterwards. 
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That  when  the  decrees  of  the  judge,  allowing  this  legal  measure  of 
damages  under  the  treaty  and  law  of  nations — which  governs  treaty 
obligations — were  first  presented  to  Secretary  Woodbury,  in  Decem- 
ber, 1836,  he,  instead  of  paying  the  amourd  of  the  decrecy  as  required 
by  the  2d  section  of  the  act  of  1823,  in  cases  found  *'  xoithin  the  pro- 
visions of  th>e  TREATY,"  claimed  the  right  to  go  fully  into  the  merits 
of  the  claims  upon  the  evidence  reported,  and  called  upon  the  judge 
for  further  evidence  wherever  he  entertained  doubt.  In  regard  to  the 
damages  decreed  for  the  loss  of  the  use  and  fruits  of  the  property,  it 
was  rejected,  in  all  instances,  under  the  mere  itsage  of  the  Treasury 
Department  in  reference  to  domestic  pecuniary  demands,  (which  the 
government  assumes  to  be  always  ready  to  pay,)  without  any  refer- 
ence to  the  treaty,  the  law  of  nations,  or  the  express  directions  of  the 
act  of  1823,  which  required  the  Secretary,  when  he  paid  at  all,  to  pay 
the  amount  of  the  decree.  The  claims  seem  never  to  have  been  con- 
sidered with  any  reference  whatever  to  the  treaty  or  the  law  of  na- 
tions, until  Mr.  Secretary  Walker's  reference  to  the  Attorney  General, 
in  1849.  All  the  previous  references  related  to  the  mere  usage  of  the 
department  in  regard  to  domestic  accounts.  Since  that  period,  the 
precedent  of  Mr.  Secretary  Woodbury's  decision,  in  1836,  has  been  set 
up  as  a  bar  to  the  consideration  of  these  claims  under  the  treaty  and 
the  law  of  nations  ;  and  the  claims  have  been  referred  by  the  Secre- 
tary to  Congress,  with  an  opinion  of  the  Attorney  General  substan- 
tially conceding  the  correctness  of  the  measure  of  damages  awarded 
by  the  judges,  but  advising  the  Secretary  to  adhere  to  the  precedents 
under  the  departmental  usage,  until  further  legislation  by  Congress. 

The  petitioner  further  represents,  that,  after  the  passage  of  the 
aforesaid  act  of  the  26th  June,  1834,  he  filed  his  petition,  under  oath, 
before  the  proper  judge,  setting  forth  his  claim,  amounting  to  the 
sum  of  $22,160 ;  and  also  setting  forth  all  the  facts  necessary  to  bring 
the  same  within  the  provisions  of  the  treaty,  and  within  the  jurisdic- 
tion of  the  said  judge,  and  in  the  manner  prescribed  by  law  and  the 
rules  of  the  court,  and  within  the  time  limited  by  said  act  of  26th 
June,  1834 ;  and  prayed  that  said  claim  might  be  adjudicated  by  the 
said  judge,  and  such  adequate  indemnity  awarded  as  to  him  might 
seem  reasonable,  with  interest  on  the  amount  of  the  losses  from  the 
date  of  their  occurrence.  That  the  said  judge  took  jurisdiction  of  the 
said  case,  and  thereupon  such  evidence  was  taken,  and  such  judicial 
proceedings  had,  that  on  or  before  the  third  day  of  September,  1837, 
the  judge  made  his  final  decree  in  favor  of  this  petitioner  for  the  sum 
of  $9,214,  (an  amount  far  less  than  his  evidence  warranted,  and  less 
than  one  half  of  his  actual  losses,)  vnth  an  interest  of  Jive  per  centum 
per  annum  from  the  10th  day  of  May,  1813  ;  which  decree  and  pro- 
ceedings, with  the  evidence,  duly  certified  by  the  said  judge  on  the 
said  3d  day  of  September,  1837,  were  immediately  reported  by  him 
to  the  Secretary  of  the  Treasury  for  payment,  as  provided  by  law — 
all  of  which  will  fully  appear  by  the  record  remaining  on  file  in  the 
Treasury  Department,  and  for  which  this  honorable  court  is  respect- 
fully requested  to  call,  as  the  Secretary  of  the  Treasury  declines  fur- 
nishing the  same,  or  even  a  certified  copy  thereof,  to  the  petitioner, 
until  such  call  shall  be  made  by  this  honorable  court. 
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That  on  the  receipt  of  the  said  record  and  proceedings  at  the  Trea- 
sury Department,  payment  in  fnll  of  the  said  decree  was  demanded  by 
the  petitioner  ;  hut  the  Secretary  of  the  Treasury,  the  Hon.  Mr.  Wood- 
bury, applying  the  principles  and  practice  hereinbefore  set  forth,  re- 
fused sucn  payment  in  full,  though  all  the  items  of  claim  embraced 
by  the  decree  were  conceded  to  be  within  the  provisions  of  the  said 
treaty ;  but,  on  the  25th  day  of  October,  1837,  he  approved  and  di- 
rected the  payment  of  the  sum  of  $7,500  without  interest,  that  sum 
being  deemed  a  reasonable  remuneration  for  the  losses,  as  proved  by 
the  evidence  adduced  ;  and  that  amount  was  accordingly  paid  on  the 
27th  of  October,  1837. 

That  afterwards,  in  the  year  1852,  the  then  Secretary  of  the  Trea- 
sury referred  the  question  of  the  right  of  this  petitioner  to  the  pay- 
ment of  the  residue  of  the  said  sum  of  $9,214,  decreed  as  the  original 
value  of  the  property,  to  the  Solicitor  of  the  Treasury  for  a  report 
thereon.  That,  on  the  12th  of  March,  1852,  the  said  solicitor  made 
a  report  in  favor  of  such  payment,  which  was  fully  concurred  in  by  a 
report  of  the  assistant  to  the  Secretary  of  the  Treasury,  (J.  N.  Bar- 
ker, esq.,)  dated  the  2d  September,  1852,  upon  consideration  of  which 
reports  and  of  the  case,  the  said  Secretary  directed  payment  of  the 
residue  of  the  amount  decreed  by  the  judge  as  the  original  value  of 
the  property  ;  and  the  same  was  accordingly  paid. 

The  remainder  of  the  said  decree,  being  the  damages  awarded  by 
said  judge  under  the  name  of  interest,  for  the  loss  of  the  use  and  fruits 
of  the  property,  in  strict  accordance  with  the  obligations  of  the  said 
treaty,  was  again  rejected  under  Mr.  Woodbury's  precedent  of  apply- 
ing departmental  usage  in  cases  of  pecuniary  domestic  accounts  to 
cases  arising  under  a  treaty  stipulating  '^satisfaction"  for  injury  to 
property,  instead  of  the  law  of^  nations,  which  alone  governs  such 
cases,  and  still  remains  due  and  unpaid.  All  which  will  appear  by 
the  record  of  the  action  of  the  Secretaries  in  this  case  remaining  on 
file  in  the  Treasury  Department,  and  which  the  petitioner  prays  may 
be  called  for  by  this  honorable  court,  for  the  reasons  before  stated,  in 
relation  to  the  judicial  record. 

The  petitioner  therefore  bees  leave  to  represent  to  this  honorable 
court  that  though  two  learned  Attorneys  General,  a  learned  Solicitor 
of  the  Treasury,  and  the  judge  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Florida,  upon  a  full  review  of  all  the 
questiona  involved  in  this  case  and  others  of  the  same  class,  have  de* 
cided  that  the  measure  of  damages  decreed  by  the  jud^e  in  this  case 
is  the  jnst  and  proper  one  to  which  the  claimants  are  entitled  under  the 
treaty  and  law  of  nations,  and  under  the  acts  of  Congress  passed  to 
carry  the  treaty  into  effect,  and  have  conceded  the  error  of  Mr.  Wood- 
bury in  applying  the  departmental  usage  to  treaty  cases,  instead  of  the 
law  of  nations  ;  and  though  every  former  Secretary  and  Attorney  Gen- 
eral who  has  acted  on  these  cases  has  united  in  this  opinion,  still  the 
erroneous  rule  established  by  Mr.  Woodbury,  in  violation  of  the  treaty, 
the  acts  of  Congress,  and  the  law  of  nations,  has  been  holden  to  be 
binding  upon  his  successors  until  Congress  should  interpose.  That 
the  acts  passed  to  carry  the  treaty  into  effect  halve  been  construed  with- 
out reference  to  the  treaty,  and  in  such  a  manner  as  to  defeat  the  very 
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object  for  which  they  were  passed  ;  that  the  law  which  is  conceded  to 
govern  these  cases,  and  by  which  the  legality  and  jastice  of  the  judge's 
decree  in  this  and  the  other  cases  are  to  be  decided,  has  never  been  ap» 
plied  to  them  ;  that  the  claimants  do  not  ask  the  payment  of  the  dam- 
ages decreed  nnder  the  name  of  interest,  on  any  gronnd  on  which  its 
payment  is  prohibited  by  the  usage  of  the  Treasury  Department,  but 
as  a  part  of  the  actual  damages  decreed  and  reported  by  the  judge,  and 
which  the  treaty  and  acts  bind  the  United  States  to  pay,  as  imperatively 
as  the  original  value  of  the  property,  and  the  payment  of  which  the 
usage  of  the  department  does  not  touch. 

The  petitioner,  therefore,  respectfully  represents  to  this  honorable 
court  that  he  hath  obtained,  ^'  by  process  of  law,"  a  just  and  valid 
judgment  establishing  the  amount  of  the  injury  occasioned  by  the 
operations  of  the  American  army  in  East  Florida,  to  the  petitioner,  in 
the  years  1812  and  1813  ;  which^  by  the  treaty  and  acts  of  Congress 
before  stated,  the  Secretary  of  the  Treasury  was  required  to  pay, 
and  which  the  government  is  still  bound  to  pay :  1 .  Because  the  Secre* 
taries  of  the  Treasury,  by  their  approval  and  payment  of  the  whole 
amount  decreed  by  the  judge  as  the  original  value  of  the  property  at 
the  time  of  its  loss,  have  themselves  affirmed  the  right  of  the  claimant, 
under  the  acts  passed  to  carry  the  treaty  into  effect,  to  the  payment 
of  the  whole  amount  of  said  decree.  2.  Because  the  said  decree,  being 
thus  shown  by  the  evidence  reported,  to  be  '*  within  the  provisions  of 
the  treaty,"  and  consequently  within  the  jurisdiction  of  the  judge,  was 
final  and  conclusive,  and  the  Secretary  was  expressly  directed  to  '^  pay 
the  amount  thereof,  out  of  any  money  in  the  treasury  not  otherwise  ap- 
propriated." 3.  Because  the  portion  of  the  decree  which  remains 
unpaid  is  right  and  ju^t,  and  an  essential  part  of  the  ''  satisfaction" 
for  which  the  treaty  stipulated  ;  and  because  the  measure  of  damages 
decreed  by  the  judge  is  in  accordance  with  the  rule  of  satisfaction  uni- 
formly recognized  by  the  United  States  in  their  diplomatic  intercourse, 
and  in  the  construction  of  their  treaties  with  other  nations  containing 
similar  stipulations ;  and  is  uniformly  sanctioned,  as  the  only  just 
rule,  by  every  source  of  authority,  whether  elementary,  judicial,  or 
diplomatic ;  and  is,  in  fact,  the  most  modified  rule  of  satisfaction  for 
injury  to  property  known  to  the  common,  civil,  or  public  law. 

That  even  if  the  judges  could  and  did  act  as  commimonera,  with- 
out ever  having  been  constitutionally  appointed,  commissioned,  or 
sworn  as  commissioners,  (which  the  Supreme  Court  declared  they 
cotdd  not,)  still,  no  one  has  ever  decided,  or  intimated  the  opinion, 
that  the  Secretary  acted  as  a  commiesioner.  He  manifestly  acted  in 
his  capacity  of  Secretary  of  the  Treasury,  in  which  alone  he  had  been 
appointed,  commissioned,  and  sworn,  and  in  which  alone  he  taas  au- 
thorized to  pay  money  out  of  the  treasury. 

Though  the  treaty  did  not  create  a  tribunal  to  establish  the  claims 
under  the  9th  article  thereof,  yet,  as  it  stipulated  for  a  judicial  estab' 
UahmeiU  of  the  claims,  all  other  tribunals,  except  a  judicial  one,  were 
as  jfittinctly  excluded  as  if  they  had  been  expressly  excluded  by  the 
positive  provisions  of  the  treaty  ;  and  a  judicial  tribunal  to  establish 
them  was  as  clearly  provided  for  as  if  some  particular  judicial  tri- 
bniial  bad  been  named  in  the  treaty,  as  a  board  of  commissioners  was 
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named  in  the  11th  article.  The  United  States,  therefore,  was  not 
left  free  to  establiflh  any  tribunal  it  pleased,  or  any  tribunal  but  a 
judicial  one.  They  might  refuse  to  execute  the  treaty;  or  they 
might  create  a  tribunal  different  from  that  promised ;  but  a  refusal 
to  execute  the  treaty  could  not  be  set  up  as  a  fulfilment  of  it ;  nor 
could  the  action  or  decision  of  a  tribunal  different  from  that  required 
by  the  treaty  be  claimed  to  be  a  fulfilment  of  the  treaty  stipulation  : 
nor  could  the  attribute  oi  finalily  be  ascribed  to  its  decisions  any 
more  than  it  could  to  the  decisions  of  an  executive  officer,  if  one  had 
been  substituted  for  the  board  of  commissioners  provided  for  by  the 
11th  article  of  the  treaty.  The  treaty  tribunci,  under  the  11th 
article,  was  a  board  of  commissioners ;  and  the  only  tribunal  that 
can  be  considered  a  treaty  tribunal  under  the  9th  article  must  be  a 
judiddL  tribunal  of  some  kind.  None  other  can  fulfil  the  treaty 
stipulation  for  a  judicial  establishment  of  the  claims.  A  tribunal 
totally  different  from  that  provided  for  by  the  treaty  cannot,  in  any 
just  sense,  or  with  any  semblance  of  good  faith,  be  considered  a 
treaty  tribunal.  A  treaty  tribunal  must  be  one  created  in  conformity 
to,  and  of  the  character  provided  for  by  the  treaty,  and  not  one 
created  in  violation  of  the  treaty. 

The  Secretary  of  the  Treasury  was  no  part  of  a  treaty  tribunal 
agreed  upon  by  the  9th  article  of  the  treaty  of  1819  ;  therefore  his 
decision,  allowing  le98  than  the  treaty  called  for  ^  cannot  be  final. 

The  petitioner  further  represents,  that  he  caused  a  memorial  to  be 
presented  to  the  33d  Congress,  in  this  case,  praying  for  the  faithful 
execution  of  the  9th  article  of  the  treaty  of  1819,  by  the  payment  of 
the  residue  of  the  decree  made  in  his  favor,  as  aforesaid,  in  which  the 
merits  of  his  claim  were  set  forth  substantially  as  they  are  in  this 
petition.  That  his  memorial  was  referred  to  the  Judiciary  Com- 
mittee, both  in  the  Senate  and  House  of  Representatives.  That  a^ 
strong  report,  affirming  the  right  of  the  claimants  under  the  treaty 
to  the  payment  of  the  full  amount  of  the  decrees  of  the  judges,  and 
in  favor  of  the  legality  and  justice  of  the  measure  of  damages  decreed 
by  them,  was  made  by  the  Judiciary  Committee  of  the  House,  ac- 
companied by  a  joint  resolution  requiring  the  Secretary  of  the 
Treasury  to  pay  the  said  decrees  in  full  out  of  the  general  appropria- 
tion made  by  the  acts  of  1823  and  1834,  passed  to  carry  the  treaty 
into  effect.  This  resolution  was  laid  on  the  table  through  the  mis- 
apprehension and  consequent  opposition  of  a  single  member  by  a  vote 
of  89  to  104,  after  having  been  taken  up,  out  of  its  order,  by  a  vote, 
of  118  to  54. — (Report  No.  33,  H.  R.,  2d  session  33d  Congress  ; 
House  Journal,  same  session,  pp.   368  to  378.) 

No  report  was  made  by  the  Judiciary  Committee  of  the  Senate ;, 
but  the  joint  resolution,  reported  in  the  House  of  Representatives, 
was  offered  in  that  body  as  an  amendment  to  the  civil  and  diplomatic 
appropriation  bill  near  the  close  of  the  session,  and  after  it  had  been 
laid  on  the  table  in  the  House  of  Representatives  and  was  rejected, 
the  two  senators  who  opposed  the  amendment  urging  the  propriety 
of  referring  it  to  the  Court  of  Claims  for  a  judicial  decision  upon  the 
legal  questions  involved  in  this  class  of  cases. 

The  petitioner  further  represents,  that  after  the  decision  of  this  hon— 


ROBERT   HARRISON.  9 

orable  oonrt  upon  the  reargument  in  the  case  of  Letitia  Humphreys, 
administratrix  of  the  estate  of  Andrew  Atkinson,  deceased,  (which 
was  presented  to  this  honorable  court  without  a  reference  by  either 
House  of  CJongresB,)  and  after  the  report  of  the  court  in  that  case  had 
been  made  to  the  Senate  and  referred  to  its  Committee  of  Claims,  the 
petitioner  having  ascertained,  from  the  decision  in  that  case,  that  the 
majority  of  the  court  had  not  felt  authorized  to  consider  whether  the 
'^  satisfaction  "  stipulated  by  the  treaty  ^^  entitles  the  claimant  to  the 
interest  "  awarded  by  the  judge,  *'  or  whether  the  mode  provided  by 
the  act  of  Congress  for  the  settlement  of  the  claim  is  such  a  ^  process 
of  law'  as  the  treaty  contemplates/'  and  that  one  of  the  honorable 
members  of  the  court  expressed  an  inclination  to  agree  with  the 
views  expressed  by  his  honor  Judge  Scarburgh,  in  his  dissenting 
opinion  in  relation  to  the  meaning  and  effect  of  the  word  ^'satis- 
faction "  in  the  treaty ;  thus  showiag  that  the  decision  of  the  court 
in  that  case  was  not  based  upon  the  rights  of  the  claimant  under  the 
treaitf,  but  upon  the  CLcts  of  Congress  passed  to  carry  the  treaty  into 
effect,  and  leavine  the  justice  and  validity  of  the  said  claim  under 
the  treaty  undecided ;  and  believing  that  no  imperfection  in  the  pro- 
visions, or  in  the  construction  or  execution  of  acts  passed  for  the 
professed  purpose  of  carrying  the  treaty  into  effect,  could  impair  the 
right  under  the  treaty^  or  justify  its  non-fulfilment^  this  petitioner 
caused  a  memorial  to  be  presented  to  Congress,  stating  that  his  rights 
in  this  case  depend  exclusively  upon  the  provisions  and  true  con- 
struction of  the  9th  article  of  the  said  treaty,  and  involve  a  decision 
of  the  question  of  law,  viz :  Whether  the  '^  satisfaction  "  stipulated 
to  be   made  by  the  United  States  in  the  said  article  for  the  injuries  to 

Sroperty  therein  named  requires  the  payment  of  the  residue  of  the 
ecree  made  in  his  favor  by  the  judge  of  the  superior  court  for  the 
district  of  East  Florida?  He  therefore  prayed  that  the  treaty 
might  be  fully  executed  by  the  payment  of  the  residue  of  the  said 
decree ;  and  that,  if  deemed  proper  by  their  honorable  bodies,  the 
memorial  heretofore  addressed  to  them,  as  before  stated,  might  be 
taken  as  a  part  of  that  then  presented,  and  the  same  re/erred  to  the 
Court  of  Claims  for  a  decision  upon  his  rights  under  the  said  article  of 
the  treaty. 

At  the  same  time  a  memorial  to  Congress  in  the  case  of  Letitia 
Humphreys,  administratrix  of  Andrew  Atkinson,  deceased^  was  pre- 
sented to  the  Senate,  settine  forth  the  decision  of  this  court  in  that 
case,  and  stating  that  the  right  of  the  claimant  depended  exdusivdy 
i^Nm  the  stipulations  of  the  said  treaty  ;  and  that  as  ner  case  had  been 
disposed  of  by  this  honorable  court,  without  a  decision  upon  the  rights 
of  her  intestate,  under  the  stipulations  of  the  said  treaty,  upon  which 
alone  they  depended,  thus  leaving  the  merits  of  her  claim  undecided, 
and  praying  that  the  report  of  this  honorable  court  in  that  case  might 
betaken  as  a  part  of  her  memorial,  and  the  same  referred  back  to 
this  honorable  court  for  a  decision  under  the  treaty,  in  pursuance  of 
the  authority  given  to  each  house  of  Congress  by  the  act  creating  the 
court. 

Both  of  these  memorials  were  referred  by  the  Senate  to  its  Commit- 
tee of  Claims,  to  which  the  report  of  this  honorable  court  in  the  case 
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of  Humphreys,  administratrix  of  Atkinson,  had  been  previously  re- 
ferred, and  were  fully  considered  by  the  said  committee  in  connexion 
with  that  case.  In  pursuance  of  which  a  resolution  was  reported  to 
the  Senate  by  said  committee,  providing  for  the  reference  of  the  case 
of  this  petitioner  to  this  honorable  court,  as  prayed  for  by  him.  This 
resolution  passed  the  Senate,  and  in  pursuance  thereof  the  papers 
with  the  resolution  have  been  transmitted  to  this  court. 

The  petitioner  therefore  prays  this  honorable  court  to  take  cogni- 
zance of  the  case,  and  to  make  a  decision  and  judgment  establishing 
his  right  under  the  said  treaty  to  the  residue  of  the  decree  made  in  his 
favor  as  aforesaid,  and  for  such  damages,  by  reason  of  its  non-payment, 
as  to  the  court  may  seem  right  and  just ;  and  as  in  duty  bound  he  will 
ever  pray. 

ROBERT  HARRISON, 

By  his  Attorney  tn/aci, 
CHA.  te.  SHERMAN. 


City  of  Washington, 

District  of  Cdumbia,  to  wit: 

Personally  appeared  before  the  undersigned,  a  justice  of  the  peace 
in  and  for  the  county  aforesaid,  Charles  E.  Sherman,  of  said  city  and 
county,  who,  having  been  first  duly  sworn,  saith,  that  the  matters  and 
things  set  forth  in  the  foregoing  petition  are  true  to  the  best  of  his 
inowledge  and  belief. 

CHARLES  E.  SHERMAN. 

Sworn  to  before  me,  this  sixth  day  of  December,  1856. 

F,  J.  MURPHY,  J,  P. 


COURT  OF  CLAIMS. 

HoBERT  Harrison,  a  claimant  under  the  9th  1 
article  of  the  treaty  of  1819  with  Spain,      [ 

V8.  ( 

The  United  States.  j 

It  is  agreed  that  the  above  case  be  referred  to  the  court  for  decision 
<upon  the  briefs  and  arguments  in  the  case  of  Letitia  Humphreys,  ad- 
<ministratrix  of  Andrew  Atkinson,  deceased. 

M.  BLAIR, 

Solicitor  of  the  United  States, 
CHAS.  E.  SHERMAN, 

Attorney  for  Petitioner, 
Washington,  December  11,  1856. 
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UNITED  STATES  COURT  OF  CLAIMS. 

BRIEF. 

LETITIA  HUMPHREYS,  ADMINISTRATRIX  OF  THE  ESTATE  OF  ANDREW  AT- 
KINSON. DECEASED,  A  CLAIMANT  JJNDER  THE  NINTH  ARTICLE  OF  THE 
TREATY  OF  1819  BETWEEN  THE  UNITED  STATES  AND  SPAIN, 

va. 

THE  UNITED  STATF-S. 

This  is  one  of  a  class  of  cases  arising  under  the  9th  article  of  the 
treaty  of  February  22,  1819,  between  the  United  States  and  Spain, 
and  the  acts  of  Congress  passed  to  carry  it  into  effect. 

The  petition  in  this  case  is  founded  on  a  decision  and  judgment  in 
favor  of  the  estate  of  the  said  Andrew  Atkinson,  deceased,  made  by 
the  Judge  of  the  superior  court  established  at  St.  Augustine,  in  the 
late  Territory  of  Florida,  under  the  treaty  and  acts  aforesaid  ;  and  is 
filed  to  recover  the  unpaid  portion  of  said  judgment. 

The  proceedings  and  judgment  in  favor  of  the  said  Atkinson's 
estate  are  shown  by  the  record  sent  from  the  Treasury  Department 
and  on  file  in  this  case. 

The  grounds  on  which  the  unpaid  portion  of  said  judgment  was 
rejected,  and  the  payment  thereof  refused  by  the  Secretary  of  the 
Treasury,  arc  briefly  set  forth  in  the  petition  filed  in  this  case,  and 
will  more  fully  appear  from  the  following  statement : 

mSTORlCAL   STATEMENT  OF   THE  ORIGIN  AND   NATURE   OF  ITIE  CLAIMS  OF 

1812  AND  1813. 

The  treaty  of  1795,  between  the  United  States  and  Spain,  estab- 
lished relations  of  peace  and  amity  between  the  two  governments, 
which  continued,  without  interruption  on  the  part  of  Spain,  until  the 
final  ratification  of  the  treaty  of  1819.  From  the  year  1807  to  the 
year  1812,  and  until  the  period  of  the  declaration  of  war  by  the  United 
States  against  Great  Britain,  in  that  year,  the  neutral  rights  and 
commerce  of  the  United  States  were  so  far  disregarded  by  England 
and  France,  and  other  European  powers  acting  in  concert  with  them, 
that  Congress  was  compelled,  in  defence  of  those  rights,  to  enact  a 
series  of  acts  known  as  the  Embargo  and  Non-intercourse  Laws. — 
{Treaty  0/1795,  with  Spain,  8  Stats.  otLarae,  p.  138;  Embargo  Laws, 
2  Stats,  at  Large,  pp.  451,  452,  453,  454,  473,  474,  475,  490;  499  to 
502;  606  to  511;  531;  528,  sect.  19;  533;  547;  700,  701;  707,708, 
T19;  763 ;  3  Stats,  ai  Large,  p.  88;  Non-interoourse  and  NoTirimportation 
Acts,  2  Stats,  at  Large,  379,  401,  469, 532  ;  528  to  533  ;  530,  sec.  11 ; 
550,  551;  605,  606;  651;  755;  763.  Berlin  and  Milan  Decrees,  and 
British  Orders  in  Council,  Ramsay's  U.  S.  History,  vd.  3,  p.  462  to 
4T6,  Appendix.) 

In  the  year  1811,  the  relations  between  the  United  States  and  Great 
Britain,  and  between  the  latter  power  and  Spain,  were  of  such  a  char- 
acter as  to  create  an  apprehension  on  the  part  of  the  United  States 
that  Great  Britain  would  seize  the  provinces  of  East  and  West  Florida^ 
then  a  dependency  of  the  crown  of  Spain ;  and  the  United  States 
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having  long  looked  to  a  cession  of  these  provinces  as  an  indemnifica- 
tion for  her  just  claims  upon  Spain  ;  and  being  unwilling,  from  their 
geographical  position,  that  any  other  power,  and  especially  Great 
Britain,  should  possess  them.  Congress,  on  the  15th  day  of  January, 

1811,  passed  a  secret  act  and  joint  resolution,  authorizing  the  Presi- 
dent, on  the  conditions  therein  stated,  to  take  possession  of  the  said 
provinces,  and  for  that  purpose  to  employ  the  army  and  navy  of  the 
United  States,  and  appropriating  $100,000  for  that  object. — (3  Stats. 
at  Large,  pp,  471,  472. 

Under  this  action  of  Congress,  and  under  the  orders  of  the  Pretsi- 
dent,  in  pursuance  thereof.  East  Florida  was  invaded  early  in  March, 

1812,  by  the  army  and  navy,  and  by  certain  irregular  forces  of  the 
United  States — the  latter  being  mostly  from  the  contiguous  State  ot 
Georgia — and  the  whole  inhabited  portion  of  the  country,  except  the 
city  of  St.  Augustine,  including  Amelia  island  and  the  neutral  port 
of  Fernandina,  was  taken  forcible  possession  of,  and  retained  till  about 
the  middle  of  May,  1813. — {Judge  Bronson'a  Op.  in  case  of  Ferreiray 
p.  6  to  12.) 

At  the  period  of  this  invasion,  owing  to  the  operation  of  the  Em- 
bargo and  Non-intercourse  Laws  of  the  United  States,  a  vast  neutral 
commerce  was  carried  on  at  the  port  of  Fernandina,  on  Amelia  island, 
the  only  port  on  the  American  coast  which  was  open  to  the  products 
of  all  nations,  and  at  which  an  exchange  of  commercial  articles  could 
be  lawfully  and  safely  made.  The  Baltic  sea  being  closed,  by  the 
political  relations  then  existing  between  the  powers  of  Europe,  vast 
quantities  of  lumber  and  ship  timber,  among  other  things,  were  ex- 
ported from  that  place.  The  slave  trade,  which  was  closed  in  the 
United  States  in  1808,  was  still  open  in  Florida,  as  a  province  of  Spain. 
This  state  of  things  in  Florida,  the  great  facility  afforded  by  the  laws 
and  policy  of  Spain  for  the  naturalization  of  foreigners  in  that  pro- 
vince, and  the  liberal  grants  of  land  made  both  to  Spaniards  and  im- 
migrants, with  the  attractions  of  a  mild  and  salubrious  climate,  sin- 
gularly adapted  to  the  culture  of  sea  island  cotton  and  other  valuable 
{)roduction8,  led  to  a  concentration  of  much  of  the  wealth  of  the  Caro- 
inas  and  Greorgia  in  East  Florida,  at  and  previous  to  this  period. — 
(3  Am,  Staie  Papers y  by  Gales  &  Seaton,  Pvb.  Lands,  pp,  725  to  895.) 

As  the  occupation  of  East  Florida  by  the  American  forces  was 
strenuously  and  forcibly  resisted  by  the  Spanish  authorities  thereof, 
a  feeling  of  great  bitterness  and  hostility  on  the  part  of  the  former 
was  excited ;  and  an  occupation  which  was  designed  by  Congress  to 
be  only  peaceful  on  the  part  of  the  United  States,  and  voluntary  on 
the  part  of  the  authorities  and  subjects  of  the  province,  was  converted 
into  a  forcible  and  violent  conquest,  by  the  American  forces,  of  this 
defenceless  province  of  a  power  with  which  we  were  bound  to  the 
obligations  of  peace,  by  the  most  solemn  treaty  stipulations. 

For  a  judicial  history  of  the  wanton  and  indiscriminate  destruction 
of  every  species  of  property,  during  the  iuYasion  and  occupation  of 
the  province,  as  aforesaid,  the  following  extracts  are  made  from  the 
decisions  and  reports  to  the  Treasury  Department  by  Judges  Smith, 
Reid,  and  Bronson,  who  were  charged  with  the  adjudication  of  this 
class  of  claims : 
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Judge  Smith  says :  ''It  has  been  fully  proved  by  the  testimony 
which  in  various  cases  has  been  adduced  before  me,  that  in  the  years 
1812  and  1813  the  province  of  East  Florida  was  invaded  by  citizens 
of  the  United  States,  denominated  patriots,  principally  from  Georgia, 
and  also  by  the  regular  troops  belonging  to  the  army  of  the  United 
States  ;  that  these  in  effect  co-operated  ;  and  that  the  whole  population 
of  East  Florida,  north  and  west  of  Augustine,  and  on  the  banks  of 
the  St.  John's,  were  compelled  to  take  part  therein,  or  to  abandon 
their  plantations. 

'<  It  has  been  further  proved  that  the  cattle,  horses,  swine,  and 
moveables  of  the  plantations  of  this  portion  of  the  province,  were, 
during  this  incursion,  almost  without  exception,  destroyed,  dispersed, 
and  lost  to  the  owners ;  that  the  buildings,  fences,  and  crops  of  many 
plantations  were  wholly  destroyed,  sometimes  having  been  previously 
abandoned  by  their  owners,  and  at  others  the  owners  having  remained 
till  the  destruction  commenced." 

Judge  Reid,  after  describing  the  previous  flourishing  condition  of 
the  province,  says;  '*  This  revolution,  which  ceased  in  1813,  left  the 
country  desolate.  Plantations,  farms,  houses,  stock,  poultry,  tools, 
and  implements — every  thing  in  the  shape  of  property — had  been 
pillaged  or  destroyed.  The  country  was  a  desert ;  many  persons  in 
comfortable  circumstances  in  the  beginning  of  1812  were  reduced  to 
extreme  poverty  in  the  course  of  fourteen  months,  and  East  Florida 
has  never  recovered  from  the  shock  it  then  received." — (See  Solicitor 
Clark's  Bep.  to  the  Secretary  of  the  Treasury,  dated  March  T,  1851. 
Ap.  pp.  14,  15.) 

Judge  Bronson,  in  his  decision  in  the  case  of  Ferreira,  administra- 
tor of  Pass,  says:  ^^The  difficulty  of  obtaining  supplies  for  such  a 
force  led  them  at  once  to  look  to  the  resources  of  the  country ;  and 
large  droves  of  cattle,  with  which  the  country  then  abounded,  were 
immediately  and  unhesitatingly  seized  upon  to  relieve  their  necessi- 
ties ;  and  foraging  parties,  consisting  both  of  regular  troops  and 
patriotfl,  were  sent  out  in  all  directions  to  collect  cattle  and  other 
means  of  subsistence  for  the  army.        *        *        * 

'^  A  detail  of  some  of  the  more  revolting  instances  of  robbery  and 
plunder  and  wanton  destruction  on  the  one  nand,  that  occurred  during 
this  period,  or  of  individual  cases  of  hardship,  ruin,  and  beggary  on 
the  other,  is  hardly  called  for,  and  perhaps  not  proper  in  this  general 
statement,  though  they  might  tend  much  to  illustrate  the  general 
character  of  the  injuries  of  that  period.     Suffice  it  to  say,  that  before 
or  when  the  United  States  troops  finally  evacuated  the  country,  the 
whole  inhabited  part  of  the  province  was  in  a  state  of  utter  desolation 
and  rain.     Almost  every  building  outside  of  the  walls  of  St.  Augus- 
tine was   barned  or  destroyed ;  farms  and  plantations  laid  waste ; 
cattle,  horses,  and  hogs  driven  off  or  killed,  and  moveable  property 
plundered  or  destroyed ;  and  in  many  instances  slaves  dispersed  or 
abducted.     So  far  as  the  destruction  of  property  of  every  kind  was 
concerned,  the  desolation  of  the  Carnatic  by  nyder  Ali  was  not  more 
terrible  and  complete." — (Decision,  pp.  9,  10.) 

Colonel  Smith,  of  the  United  States  army,  who  commanded  the  in- 
vading force,  wrote  to  his  government:  ^^The  inhabitants  have  all 
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abandoned  their  houses,  and  as  much  of  their  moveables  as  they  could 
not  carry  away  with  them."  He  adds:  **TAe  province  will  soon  he- 
come  a  desert," — (Solicitor  Clark's  Rep.  above  cited,  App.  p.  15.) 

President  Monroe,  then  Secretary  of  State,  in  a  letter  to  Governor 
Mitchell  of  10th  April,  1812,  after  alluding  to  the  fact  that  the  troops 
of  the  United  States  had  been  used  to  dispossess  the  Spanish  autho- 
rities by  force,  says :  *'I  forbear  to  dwell  on  the  details  of  this  trans- 
action, because  it  is  too  painful  to  recite  them." — (Am.  State  Papers, 
For.  Aff.,  vol.  3,  p.  571.) 

For  a  more  full  history  of  these  transactions,  see  the  correspondence 
between  Mr.  Monroe  and  Mr.  Foster,  at  pages  543,  544,  and  645,  of 
the  third  volume  of  American  State  Papers,  Foreign  Relations ;  also 
the  documents  communicated  by  the  President  to  the  House  of  Repre- 
sentatives on  the  1st  July,  1812,  at  page  571,  &c.,  of  the  same  volume 
of  American  State  Papers,  consisting  of  instructions  to  General  Mat- 
thews and  Colonel  McKee ;  Mr.  Monroe's  letter  of  recall  to  General 
Matthews,  and  also  his  letter  of  instructions  to  Governor  Mitchell. 

These  injuries,  which  were  protested  against  by  Spain,  were  in  open 
violation  of  the  law  of  nations  and  of  the  treaty  of  peace  then  existing 
between  the  two  governments,  and  were  so  admitted  to  be  by  the 
United  States  ;  and  their  commissioner,  General  Matthews,  was  pun- 
ished by  dismission. — (Am.  State  Papers,  above  cited.) 

During  the  war  between  the  United  States  and  Great  Britain,  in 
1814,  West  Florida  was  entered  by  General  Jackson,  and  the  army 
under  his  command,  to  expel  the  British  and  their  Indian  allies  from 
Pensacola ;  and  in  1818,  the  same  officer  again  entered  West  Florida,  in 
pursuit  of  the  Indians,  and  St.  Mark's  and  Pensacola  were  taken,  and 
subsequently  restored. — (For  invasion  of  1814,  see  American  State 
Papers,  Military  Affairs,  vol.  1,  p.  698  to  707.  For  invasion  of  West 
Florida,  in  1818,  see  American  State  Papers,  Military  Affairs,  same 
volume,  from  p.  697  to  702.) 

Both  these  last  named  acts  of  General  Jackson  and  his  army  were 
also  complained  of  by  Spain  as  violations  of  her  neutrality;  but  were 
justified  or  sought  to  be  excused,  by  the  United  States,  on  the  ground 
of  necessity  ;  while  no  such  ground  was  ever  urged  in  justification  of 
the  invasion  of  East  Florida,  in  1812  and  1813. 

TREATY,  AND  ACTS  TO  CARRY  IT  INTO  EFFECT. 

For  all  these  alleged  injuries,  Spain  earnestly  demanded  satisfaction; 
and  when  the  treaty  of  1819  was  concluded,  the  following  provision 
was  inserted,  and  constitutes  the  last  clause  of  the  9th  article  of  that 
instrument,  viz: 

'^  The  United  States  will  cause  satisfaction  to  be  made  for  the  inju- 
ries, if  any,  which,  by  process  of  law,  shall  be  established  to  have 
been  suffered  by  the  Spanish  officers  and  individual  Spanish  inhabi- 
tants, by  the  late  operations  of  the  American  army  in  Florida." 

The  Spanish  version  of  this  article  does  not  contain  the  word  **  late/' 
but  recuiR  simply,  '*6y  the  operations  of  the  American  army  in  the 
Florida8/'—{S  Stats,  at  Large^p.  260.) 

The  last  protocol  of  this  clause,  from  which  both  sides  of  the  treaty 
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were  drawn,  and  which  was  written  in  the  English  langucbge,  was  in 
the  following  words,  corresponding  with  the  Spanish  version  : 

"The  United  States  will  satisfy  all  the  just  claims  which  the  in-^ 
hahitants  and  Spanish  officers  of  the  Floridas  may  have  upon  them, 
in  consequence  of  the  damages  they  may  have  sustained  hy  the  opera- 
tions and  proceedings  of  the  American  army,  as  is  customary  with  the 
citizens  of  the  United  States."  Opposite  to  which,  in  a  parallel 
column,  Mr.  Adams  wrote  the  word  "  agreed." — {Am,  State  Papera, 
Foreign  Relations^  vol,  4fp.  622.) 

**To  carry  into  effect"  this  provision  of  the  treaty,  Congress  passed 
the  act  of  March  3,  1823,  which  is  as  follows : 

^'  AN  ACT  to  carry  into  effect  the  ninth  article  of  the  treaty  concluded  between  the  United 
States  and  d'pain  the  twenty-second  day  of  February,  one  thousand  eight  hundred  and 
nineteen. 

"Sec.  1.  That  the  judges  of  the  superior  courts  established  at  St. 
Augustine  and  Pensacola,  in  the  Territory  of  Florida,  respectively, 
shall  be,  and  they  are  hereby,  authorized  and  directed  to  receive  and 
adjust  all  claims  arising  within  their  respective  jurisdictions  of  the 
inhabitants  of  said  Territory,  or  their  representatives,  agreeably  to  the 
provisions  of  the  ninth  article  of  the  treaty  with  Spain,  by  which  the 
said  Territory  was  ceded  to  the  United  States. 

"Sec.  2.  That  in  all  cases  in  which  said  judge  shall  decide  in  favor 
of  the  claimants,  the  decisions,  with  the  evidence  on  which  they  are 
founded,  shall  be,  by  the  said  judges,  reported  to  the  Secretary  of  tho 
Treasury,  who,  on  being  satisfied  that  the  same  is  just  and  equitable, 
within  the  provisions  oi' the  said  treaty,  shall  pay  the  amount  thereof 
to  the  person  or  persons  in  whose  favor  the  same  is  adjudged,  out  of 
any  money  in  the  treasury  not  otherwise  appropriated.  Approved, 
March  3,  1823."— (3  Statutes  at  Large,  p.  768.) 

Secretary  Rush  having  decided  that  the  losses  of  1812  and  1813,  in 
East  Florida,  were  not  embraced  by  the  above  clause  of  the  treaty, 
Congress,  after  full  deliberation,  passed  the  explanatory  act  of  June 
26, 1834,  recognizing  the  losses  of  those  years  to  be  within  the  treaty. 
That  act  is  as  follows  : 

' '  AN  ACT  for  the  relief  of  certain  inhabitants  of  East  Florida. 

**  Be  U  enacted,  dc,  That  the  Secretary  of  the  Treasury  be,  and  he 
hereby  is,  authorized  and  directed  to  pay,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  the  amount  awarded  by  the  judge 
of  the  superior  court  at  St.  Augustine,  in  the  Territory  of  Florida, 
under  the  authority  of  the  161st  chapter  of  the  acts  of  the  17th  Con- 
gress, approved  March  3,  1823,  for  losses  occasioned  in  East  Florida 
by  the  troops  in  the  service  of  the  United  States,  in  the  years  1812 
and  1813,  in  all  cases  where  the  decision  of  the  said  judge  shall  be 
deemed  by  the  Secretary  of  the  Treasury  to  be  just :  Provided,  That 
no  award  be  paid  except  in  the  case  of  those  who,  at  the  time  of  suflfer- 
ing  the  loss,  were  actual  subjects  of  the  Spanish  government :    And 


16  ROBERT   HARRIBON. 

provided,  also,  That  no  award  be  paid  for  depredations  committei  in 
East  Florida  previous  to  the  entrance  into  that  province  of  the  agent 
or  troops  of  the  United  States. 

^'  Section  2.  And  be  it  further  enacted.  That  the  jnd^e  of  the  supe- 
rior court  of  St.  Auffustine  be,  and  he  hereby  is,  authorized  to  receive, 
examine,  and  adjudge  all  cases  of  claims  for  losses  occasioned  by  the 
troops  aforesaid,  in  1812  and  1813,  not  heretofore  presented  to  the 
said  judge,  or  in  which  the  evidence  was  withheld,  in  consequence  of 
the  decision  of  the  Secretary  of  the  Treasury  that  such  claims  were 
not  provided  for  by  the  treaty  of  February  22,  1819,  between  the 
governments  of  the  United  States  and  Spain :  Provided,  That  such 
claims  be  presented  to  the  said  judge  in  the  space  of  one  year  from  the 
passage  of  this  act :  And  provided,  cdao,  That  the  authority  herein 
given  shall  be  subject  to  the  restrictions  created  by  the  provisos  to  the 
preceding  section." — (6  Statutes  at  Large,  p,  569.) 

Under  these  acts  the  territorial  judges  continued  to  adjudicate  this 
class  of  claims,  until  Florida  was  admitted  into  the  Union  as  a  State, 
and  the  territorial  courts  were  superseded  by  the  transfer  of  the  fed- 
eral jurisdiction  which  they  had  previously  exercised  to  the  district 
court  of  the  United  States  for  the  northern  district  of  Florida ;  when, 
by  the  6th  section  of  the  act  of  February  22, 1847,  this  duty  was  trans- 
ferred to  the  judge  of  the  said  district  court,  as  a  part  of  his  federal 
jurisdiction.     That  section  is  in  the  following  wordis : 

^'That  any  unfinished  business  or  proceedings  now  remaining  or 
pending  before  the  judse  of  the  superior  court  at  St.  Augustine,  as  a 
commissioner  under  and  by  virtue  of  the  ^  act  for  the  relief  of  certain 
inhabitants  of  East  Florida,'  approved  June  26,  1834,  or  under  any 
other  act  granting  special  powers  or  imposing  special  duties  upon  said 
judge,  be,  and  the  same  is  hereby,  transferred  to  the  judge  of  the 
northern  district  of  Florida,  to  be  proceeded  in  and  finished,  or  de- 
cidjjld,  in  the  same  manner  provided  by  law ;  and  the  said  district 
judge  shall  have,  exercise,  and  possess  the  same  duties,  and  powers, 
and  rights,  which  have,  by  virtue  of  the  act  of  June  26,  1834,  afore- 
said, or  otherwise,  been  possessed  and  exercised  by  the  said  judge  of 
the  superior  court  at  St.  Augustine,  so  far  as  may  be  necessary  to 
enable  the  said  district  judge  to  determine  and  finish  any  matter,  busi- 
ness, or  proceedings  now  pending  and  undetermined  before  the  judge 
of  the  superior  court  aforesaid,  by  virtue  of  any  such  special  act." — 
(9  Statutes  at  Large,  p.  130.) 

A  number  of  claimants  having  failed  to  present  their  claims  within 
the  time  limited  by  the  act  of  June  26, 1834,  Congress,  on  the  3d  day 
of  March,  1849,  authorized,  upon  the  conditions  therein  stated,  the 
presentation,  adjudicatum,  and  payment  of  their  claims. 

The  act  is  as  follows : 
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'*  AN  ACT  for  the  relief  of  Peter  Capella,  administrator  of  Andrew  Capella,  deceased,  and 
for  the  relief  of  John  Capo,  and  for  the  relief  of  Elijah  Petty  and  Hannah  Petty,  his 
wife,  heirs  of  John  Beardon,  deceased. 

^'  Sec.  1.  Be  it  enacted  by  the  Seriate  and  House  of  RepresentaUvea 
of  the  United  States  of  America  in  Oongresa  asaemUedy  That  the  judge 
of  the  district  court  of  the  United  States  for  the  northern  district  of 
Florida  be,  and  he  is  hereby,  authorized  and  directed  to  receive  and 
adjudicate  the  claim  of  Peter  Capella,  administrator  of  Andrew  Ca- 
pella ;  and  also  the  claim  of  John  Capo ;  and  also  the  claim  of  Elijah 
Petty,  and  Hannah,  his  wife,  heirs  of  John  Beardon ;  and  also  the 
claim  of  Francis  P.  Ferreira,  administrator  of  Francis  Pass,  deceased, 
under  the  provisions  of  the  act  of  Congress  of  the  twenty-sixth  day  of 
June,  eighteen  hundred  and  thirty-four,  entitled  ^  An  act  for  the  relief 
of  certain  inhabitants  of  East  Florida,'  and  that  said  several  claims 
may  be  settled  by  the  treasury,  as  are  other  cases  under  said  act : 
Provided^  however ^  That  the  petition  for  the  allowance  of  such  claim 
shall  be  presented  to  said  judge,  by  the  proper  parties  entitled  to  pre- 
fer the  same,  within  one  year  from  the  passage  of  this  act :  And  pr(h 
vided,  also  J  That  said  parties  shall  respectively  allege  in  such  petition, 
and  prove  to  said  judge  reasonable  cause  for  such  petition  not  having 
been  presented  within  the  time  prescribed  and  enacted  by  said  act  of 
June  twenty-sixth,  eighteen  hundred  and  thirty-four." — (9  Statutes  at 
Large,  p.  788.) 

An  act  similar  to  the  last  was  passed  for  the  relief  of  Joseph  Amow, 
on  the  20th  day  of  January,  1853. — (Session  Acts  of  1853,  chap.  23.) 

ACTION  OF  THE  FLORIDA  JUDGES. 

Under  the  above  provisions  of  the  treaty  and  acts  passed  **  to  carry 
it  into  effect,"  the  claims  in  question  have  been  adjudicated.  Each 
claimant  presented  his  claim  by  petition,  verified  by  oath,  and  alleging, 
as  required  by  the  rules  prescribed  by  the  court,  (see  Rules,  by  Judge 
Beid,)  the  nature  and  extent  of  his  losses,  and  the  facts  necessary  to 
show  that  the  claim  was  within  the  provisions  of  the  treaty.  The 
judge  examined  the  witnesses  when  personally  brought  before  him, 
and,  when  their  testimony  was  taken  by  deposition,  he  selected  and 
instructed  the  commissioners,  and  prapounded  cross-interrogatories  to 
the  witnesses,  as  is  shown  by  the  record  on  file  in  this  case,  and  the 
records  remaining  on  file  in  the  Treasury  Department. 

All  the  evidence  was  recorded,  and  a  copy  of  it,  and  of  the  decree  of 
the  judge,  when  ^'^  in  favor  of  (he  daimantSy"  was  reported  to  the  de- 
partment for  payment,  as  required  by  the  act  of  1823. 

In  making  up  his  awards  or  decrees,  the  judge  allowed,  as  the  just 
and  proper  measure  of  damages  under  the  law  of  nations  necessary  to 
fulfil  the  stipulations  of  the  treaty,  the  proved  value  of  the  property 
at  the  time  of  the  injury  or  loss  ;  and  by  way  of  satisfaction  for  the 
further  loss  of  the  use,  fruits,  or  profits  of  the  property,  whilst  wrong- 
fully deprived  of  them,  and  of  the  just  satisfaction  for  them  which  the 
law  of  nations  required  ;  and,  during  the  period  that  no  provision  of 
law  existed  for  the  presentation  and  payment  of  said  claims,  he  added 
five  per  cent,  interest,  by  way  of  damages,  and  as  an  equitable  measure 
of  damages,  to  the  original  value  of  the  property,  Tbeing  the  legal 
rate  of  the  country,)  and  made  a  formal  decree  that  tne  United  States 
Rep.  C.  C,  127 2 
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pay  the  same  to  the  claimants.  The  decrees  thus  made  in  favor  of  the 
daimatUs  were,  as  before  stated,  reported  to  the  Secretary  of  the 
Treasury  for  payment ;  when  against  them  they  were  deemed  JinaZ, 
and  were  never  reported  to  the  Secretary.  The  report  of  the  Secretary 
of  the  Treasury  to  the  Senate  shows  that  more  than  half  the  amount 
of  the  claims  presented  were  thus  finally  disposed  of  by  the  judges — 
thus  making  the  decision  of  the  judges  against  claimants  final  and 
conclusive,  whatever  may  have  been  the  eifect  of  decisions  in  their 
favor. 

EXECUTIVE  AND  LEGISLATIVE  ACTION  UPON  THE  DECREES  OF  THE  FLORIDA 

JUDGES. 

When  these  claims  reached  the  treasury,  they  were  subjected  to  the 
same  scrutiny  as  claims  which  had  never  been  adjudicated.*  The 
Secretaries  claimed  the  right  to  go  fully  into  the  merits  of  the  claims 
upon  the  evidence  reported,  and  called  upon  the  judge  for  further 
evidence  whenever  they  entertained  doubt.  In  regard  to  the  damages 
decreed  for  the  loss  of  the  use  and  fruits  of  the  property,  it  was  re- 
jected, in  all  instances,  under  the  mere  usage  of  the  Treasury  Depart- 
ment in  reference  to  domestic  pecuniary  demands,  without  any 
reference  to  the  treaty,  the  law  of  nations,  or  the  express  direction  of 
the  act  of  1823,  which  required  the  Secretary,  when  he  paid  at  all,  to 
pay  the  amount  of  the  decree. 

Secretary  Woodbury's  first  decision,  disallowing  the  damages  de- 
creed under  the  name  of  interest,  was  made  on  the  20th  December, 
1836,  in  the  case  of  John  Gianopoli,  in  which,  in  allowing  the  claim, 
he  added  the  words  :  **with  the  exception  of  interest,  which  it  is  be- 
lieved has  not  been  allowed  in  claims  similarly  situated." — (1  Vol. 
Judicial  Records,  Treasury  Department,  folio  145.  Letter  of  William 
L.  Hodge,  Acting  Secretary  of  the  Treasury,  to  Hon.  Wm.  A.  Graham, 
dated  June  9,  1861.  Ex.  Doc.  No.  68,  2d  Sess.  24th  Con.,  H.  R.  : 
Ex.  Doc.  No.  98,  3d  Sess.  25th  Cong.,  H.  R.) 

This  decision  of  Secretary  Woodbury  was  made  without  argument 
on  the  part  of  the  claimants,  and  continued  to  be  followed  by  him, 
without  reference  to  the  Attorney  General,  until  the  expiration  of  his 
term  of  oflSce. 

In  1841,  reference  was  made  to  Attorney  General  Crittenden,  and 
to  Attorney  General  Nelson  in  1843,  as  to  the  propriety  of  allowing 
this  portion  of  the  damages.  The  references,  as  well  as  the  opinions 
upon  them,  were  made  upon  the  mere  usage  of  the  Treasury  Depart- 
ment as  to  the  payment  of  interest  upon  pecuniary  domestic  claims, 
without  any  reference  to  the  treaty  or  the  law  of  nations,  or  that  pro- 
vision of  the  act  of  1823,  which  required  the  Secretary,  when  he  paid 
at  all,  to  pay  the  amount  of  the  judge's  decree. — (Attorneys  General 
Opinions,  Vol.  3,  p.  635 ;  lb.,  Vol.  4,  p.  286.) 

The  practice  of  Secretary  Woodbury,  under  the  departmental  usage^ 
having  been  thus  confirmed,  has  been  followed,  as  a  precedent^  up  to 
the  present  time 

^  See  correspondence  between  the  Hon.  A.  E.  Maxwell,  representative  from  Florida' 
and  McClintock  Toung,  c^q. ,  late  chief  clerk  of  the  TreaBory  Department,  under  date  o^ 
17  th  and  2lBt  of  February,  1856.  For  correspondence,  see  pp.  33  to  37,  inclnslTe,  of  this 
docament. 
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On  the  28th  Febraary,  1849,  Secretary  Walker  referred  these  ques- 
tions of  the  measure  of  damages  to  which  the  claimants  were  entitled, 
and  the  mode  in  which  the  treaty  required  those  damages  to  be  estab- 
lished, to  the  Attorney  General,  for  his  opinion  thereon,  under  the 
treaty  and  law  of  nations. — (See  his  reference  of  that  date.) 

In  answer  to  this  reference,  Mr.  Crittenden,  who  was  then  Attorney 
General,  (16th  April,  1851,)  gave  an  opinion,  in  which  he  declared 
that  the  law  of  nations  governed  the  question  of  the  measure  of  dam- 
ages to  which  the  claimants  were  entitled  under  the  treaty,  (being  the 
rule  adopted  by  the  Florida  judges  in  conformity  to  that  law  ;)  but, 
he  advised  the  Secretary  to  follow  Mr.  Woodbury's  precedent,  until 
farther  action  by  Congress. — (See  Attorneys  General  Opinions,  vol.  5, 
p.  333  to  354.  Also,  Mr.  Crittenden's  letter  to  Hon.  T.  Ewing,  of 
March  15,  1851,  in  which  he  says : 

^^  That  in  the  cases  in  question,  the  value  of  the  property  lost,  with 
the  addition  of  interest,  as  a  compensation  for  the  deprivation  of  its 
use,  is  a  measure  of  the  pecuniary  satisfaction  to  which  the  injured 
owner  is  entitled,  in  accordance  with  the  laws  and  usages  of  nations. ' ' — 
(Printed  papers  in  *^  Keddin  Blunt's  case,"  p.  35.  See,  also,  letter  of 
Mr.  Nelson  to  Hon.  Wm.  Cost  Johnson,  dated  the  6th  day  of  .March, 
1850  ;  also,  opinions  of  Hon.  -Messrs.  Ewing,  Forward,  and  Spencer, 
who  made  the  references  to  the  Attorneys  General  under  the  usage  of 
the  department ;  also,  Judge  Bibb's  letter  to  Hon.  Wm.  Cost  John- 
son, of  June  28,  1851 — all  concurring  in  the  opinion  that  the  cases 
were  governed  by  the  law  of  nations,  and  not  by  the  usage  of  the 
Treasury  Department,  and  that  the  measure  of  damages  awarded  by 
the  Florida  judges  was  correct ;  also.  Secretary  Meredith's  reference 
to  the  Attorney  General,  under  the  treaty  and  law  of  nations,  dated 
17th  June,  1860 ;  also.  Secretary  Corwin's  official  statement,  of  23d 
September,  1851,  that  the  law  of  nations  had  never  been  applied  by 
the  Secretaries  of  the  Treasury  to  this  class  of  claims  ;  also,  letters  of 
Spanish  minister  to  Secretary  of  State,  of  date  the  3d  December,  1849, 
and  of  12th  October,  1850 — all  on  file  in  the  Treasury  Department, 
and  sent  to  the  Senate  by  Secretary  of  the  Treasury^ 

On  the  4th  day  of  February,  1851,  Mr.  Secretary  Cforwin  reierred  all 
the  questions  involved  in  these  cases  to  the  Solicitor  of  the  Treasury 
lor  a  report  thereon. — (Beddin  Blunt's  case,  pp.  7  and  8.) 

On  the  7th  day  of  March,  1851,  Mr.  Solicitor  Clark  made  an  elabo- 
rate report,  affirming  the  obligation  of  the  United  States  to  pay  the 
full  amount  of  the  decrees  of  the  Florida  judges  ;  and  also  affirming 
the  correctness  of  the  measure  of  damages  decreed  by  the  said  judges. — 
(See  official  report.) 

As  the  treaty  required  the  claims  to  be  established  judicially — after 
the  second  opinion  of  Attorney  General  Crittenden,  and  the  report  of 
Solicitor  Gark — all  the  questions  involved  in  these  cases  were  referred, 
^  the  Treasury  Department,  back  to  the  judge  of  the  district  court 
of  the  United  State  for  the  northern  district  of  Florida,  on  whom 
jtuiaiiction  to  adjudicate  these  claims  had  been  conferred  by  the  act  of 
1847,  above  recited,  with  all  the  opinions  of  the  Attorneys  General  on 
the  subject,  for  a  full  judicial  review  of  those  questions  ;  and  the  dis- 
trict attorney  of  the  IJnited  States  for  that  district,  was  directed  to 
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represent  the  United  States^  and  argue  the  said  questions  before  the 
judge. 

This  review  took  place  in  the  case  of  Francis  P.  Ferreira,  adminis- 
trator of  Francis  Pass,  deceased,  in  which,  after  full  discussion,  the 
finality  of  the  decrees  of  the  judges,  and  the  correctness  of  the  measure 
of  damages  decreed  by  them,  were  Ailly  sustained  by  Judge  Bronson. — 
(Bee  printed  opinion  of  Judge  Bronson,  in  the  Supreme  Court  record 
of  that  case,  p.  30  to  62.) 

From  this  decision  an  appeal  was  prayed  in  behalf  of  the  United 
States  to  the  Supreme  Court,  which  was  dismissed  for  want  of  juris- 
diction.— (13  Howard,  p.  40.) 

On  the  4th  of  November,  1853,  the  same  questions  were  referred 
by  Mr.  Secretary  Guthrie  to  Mr.  Attorney  General  Gushing  for  his 
opinion  thereon. — (See  reference  in  Judge  Bibb's  printed  report  to  the 
Attorney  General,  of  March,  1854,  pp.  1  and  2.) 

Mr.  Cushing  declined  to  ^ive  an  opinion  upon  the  merits  of  the 
questions  referred ;  expressed  a  full  concurrence  in  Mr.  Crittenden's 
opinion  of  the  16th  April,  1851 — which  sustained  the  correctness  of  the 
measure  of  damages  adopted  by  the  Florida  judges ;  but,  like  Mr. 
Crittenden,  he  set  up  Mr.  Woodbury's  precedent,  and  that  of  his 
successors,  founded  upon  it — admitted  to  have  been  in  violation  of  the 
treaty  and  law  of  nations,  against  payment ;  and  advised  the  Secre- 
tary, without  any  application  on  behalf  of  the  claimants,  and  against 
their  wishes,  to  report  the  entire  class  of  claims  to  Congress,  for  its 
action  thereon. 

In  pursuance  to  this  advice,  the  said  Secretary  sent  his  report  to  the 
Senate,  dated  the  22d  July,  1854,  accompanied  by  Mr.  Cushing's 
opinion,  notwithstanding  that  body  had,  by  a  report  of  its  Judiciary 
Committee,  dated  the  24th  February,  1851,  and  unanimously  con- 
curred in  by  the  Senate,  declared,  in  the  case  of  the  legal  representa- 
tive of  John  Forbes,  one  of  the  claimants,  that  the  '^  acts  intended 
to  carry  into  effect  the  provisions  of  the  treaty  are  adequate  to  furnish 
relief  co-extensive  with  the  obligations  thereof,  and  that  no  additional 
legislation  is  necessary." — (Sen.  Doc.  No.  82,  1st  sess.  33d  Congress, 
for  the  report  of  Mr.  Guthrie ;  Sen.  Doc.  No.  — ,  for  that  of  the  Judi- 
ciary Committee  of  the  Senate.) 

This  report  of  Mr.  Secretary  Guthrie^  with  the  memorial  of  Robert 
Harrison,  one  of  the  claimants,  was  referred  to  the  Judiciary  Com- 
mittee, both  in  the  Senate  and  House  of  Representatives.  A  strong 
report,  affirming  the  right  of  the  claimants  under  the  treaty,  to  the 
payment  of  the  full  amount  of  the  decrees  of  the  judges,  and  in  favor 
of  the  legality  and  justice  of  the  measure  of  damages  decreed  by 
them,  was  made  by  the  Judiciary  Committee  of  the  House,  accompa- 
nied by  a  joint  resolution,  requiring  the  Secretary  of  the  Treasury  to 
pay  the  said  decrees  in  full  out  of  the  general  appropriation  made  by 
the  acts  of  1823  and  1834,  passed  to  carry  the  treaty  into  effect.  This 
resolution  was  laid  on  the  table  through  the  misapprehension  and 
consequent  opposition  of  a  single  member,  by  a  vote  of  89  to  104,  after 
having  been  taken  up,  out  of  its  order,  by  a  vote  of  118  to  54. — (Re- 
port No.  33,  H.  R.,  2d  sess.  33d  Cong. ;  House  Journal,  same  session, 
p.  868  to  378.) 
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No  report  was  made  by  the  Judiciary  Committee  of  the  Senate ;  but 
the  joint  resolution,  reported  in  the  House  of  Eepresentatives,  was 
offered  in  that  body  as  an  amendment  to  the  civil  and  diplomatic  ap- 

{iropriation  bill  near  the  close  of  the  session,  and,  after  it  had  been 
aid  on  the  table  in  the  House  of  Bepresentatives,  and  was  rejected — 
the  two  senators  who  opposed  the  amendment,  urging  the  propriety 
of  referring  it  to  the  Court  of  Claims  for  a  judicial  decision  upon  the 
legal  questions  involved  in  this  class  of  cases. 

LEGAL  PROPOSITIONS,  POINTS,  AND  AUTHORITIES. 

It  will  be  contended  in  behalf  of  the  petitioner — 

I.  That  the  treaty  required  the  claims,  provided  for  by  the  9th  arti- 
cle thereof,  to  be  established  judicially,  and  according  to  its  just  obli- 
gations under  the  law  of  nations;  and  bound  the  United  States  to  pay 
the  damages  which  should  be  so  established. 

II.  That  the  acts  above  recited  were  intended  to  carrv  the  said 
article  of  the  treaty  into  full  and  complete  effect,  by  providing  for  the 
adjudication  and  establishment  of  the  said  claims,  by  the  judges  in 
Florida ;  and  for  the  payment  of  the  amount  of  the  decrees  of  the 
said  judges,  by  the  Secretary  of  the  Treasury,  when  within  the  pro- 
visions of  the  treaty,  and;  consequently,  within  the  jurisdiction  of  the 
said  judges. 

III.  That  the  claim  of  the  petitioner's  intestate,  with  others,  has 
been  judicially  established  by  the  judges  in  Florida,  as  the  treaty  re- 
quired, and  as  the  acts  provided — as  shown  by  the  record  on  file  in 
this  case. 

IV.  That  by  the  payment  of  the  original  value  of  the  property,  as 
decreed  by  the  judges  in  Florida,  by  the  Secretary  of  the  Treasury,  in 
the  case  of  the  petitioner's  intestate,  and  others,  it  has  been  decided, 
in  the  mode  prescribed  by  law,  that  the  said  claims,  including  that  of 
the  petitioner's  intestate,  are  just  and  equitable,  within  the  provisions 
of  the  said  treaty ;  and  the  petitioner  is,  therefore,  entitled  to  the  pay- 
ment of  the  residue  of  the  decree  made  in  favor  of  her  intestate's 
estate,  as  shown  by  the  record  on  file  in  this  case. 

v.  That  the  measure  of  damages  decreed  by  the  Florida  judges,  is 
the  just  and  legal  one  to  which  the  petitioner's  intestate  is  entitled, 
under  the  provisions  of  the  treaty,  the  law  of  nations,  and  the  acts  of 
Congress  passed  to  carry  the  treaty  into  effect ;  and  that  the  peti- 
tioner is,  therefore,  entitled  to  the  payment  of  the  residue  of  the  de- 
cree made  in  favor  of  her  intestate's  estate,  as  shown  by  the  record  on 
file  in  this  case. 

The  foregoing  propositions  will  be  sustained  by  the  following  points^ 
and  authorities : 

1.  The  treaty  between  the  United  States  and  Spain  of  the  22d  Feb- 
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raary,  1819,  and  the  law  of  nations,  are  the  source  of  all  right  to  the 
claimant. 

CJonst.  U.  S.,  art.  6,  sec.  2 ;  Eutherforth,  book  1,  eh.  1.  sec.  13  ;  1 
Blk.  Com.,  p.  43  ;  4  ib.  pp.  66,  67  ;  Wheaton  on  International  Law, 
chap.  1,  p.  46,  et  ult,  pp.  308,  309,  334,  sec.  17.  1  Kent's  Com.,  5th 
edition,  pp.  68,  69,  70, 173, 174, 175.  Grotius,  book  2,  chap.  16.  Vat- 
tel,  book  2,  chap  17.  Rutherforth's  Inst.,  book  2,  chap.  7.  9  Cranch, 
p.  191.  2  Cranch,  p.  64.  9  Cranch,  p.  244,  where  the  Supreme 
Court  say,  "  The  court  of  prize  is  emphatically  a  court  of  the  law  of 
nations,  and  it  takes  neither  its  character  nor  its  rules  from  the  mere 
municipal  regulations  of  any  country."  2  Dallas,  p.  1,  ^^  That  the 
municipal  laws  of  one  country  cannot  change  the  law  of  nations  so  as 
to  bind  the  subjects  of  another  nation."  Vattel,  book  2,  chap.  12, 
sec.  162,  •'  That  the  law  of  nature  alone  regulates  the  treaties  of  na- 
tions." Opinion  of  Attorney  General  Wirt,  old  opinions,  p.  635. 
Opinion  of  Attorney  General  Crittenden  in  Reddin  Blunt' s  case,  At- 
torneys General  Opinions,  by  Farnham,  vol.  5,  p.  333,  that  "  the 
compacts  of  nations  can  be  governed  only  by  the  law  of  nations  ;" 
and  that  to  apply  *'  local  law  or  local  usage"  would  be  a  '^  violation 
of  the  most  indisputable  principles  of  the  public  law."  Senate  doc. 
No.  82,  1  sess.,  33  Cong.,  p.  13,  for  Attorney  General  Cushing's  con- 
currence in  the  Opinion  of  Attorney  General  Crittenden  ;  Lieber  on 
Construction,  Am.  Jurist,  vol.  18,  pp.  91,  92,  &c. 

2.  That  the  satisfaction  which  the  treaty  stipulates  is  to  be  decided 
and  measured  by  the  law  of  nations,  and  not  by  the  usage  of  the 
Treasury  Department. — (See  anihorities  tmder  first  point.) 

3.  That  the  losses  occasioned  by  the  invasion  of  £a8t  Florida,  in 
1812  and  1813,  are  within  the  provisions  of  the  treaty,  and  are  recog- 
nized to  be  so  by  Congress  : 

See  Am.  State  Papers,  For.  Rel.,  Vol.  4.  No.  311,  particularly  pp. 
465-'6,  being  Mr.  Onis'  letter  of  January  24,  1818,  to  the  Secretary 
of  State ;  also  p.  467,  ditto  to  ditto,  of  February  10,  1818 ;  Ibid,  p, 
475,  being  a  reply  of  the  Secretary  of  State  to  the  foregoing  letters, 
under  date  of  March  12,  1818  ;  p.  485-'6,  being  a  reply  of  Mr.  Onis 
to  the  last  named  letter  of  the  Secretary  of  State  ;  report  of  Mr.  Ev- 
erett from  Committee  on  Foreign  Relations,  Ho.  Rep.,  No.  99,  2  sess., 
20  Congress  ;  Mr.  Archer's  report  from  Committee  on  Foreign  Rela- 
tions, Ho.  Rep. ,  No.  — ,  —  sess. ,  —  Congress,  made  March  26, 1834  ;  act 
of  March  26,  1834  ;  Senate  rep.  222,  2  sess.  29  Cong.,  report  of  Judi- 
ciary  Committee;  Senate  rep.  165,  1  sess,  30  Cong.,  report  of  Mr. 
Webster,  from  Committee  on  Foreign  Relations  ;  report  of  Mr.  Downs, 
from  Judiciary  Committee  of  the  Senate  of  February  24,  1851,  in  the 
case  of  John  Forbes  ;  Ho.  Rep.  No.  33,  2  sess.  33  Cong.,  report  Ju- 
diciary Committee  in  case  of  Robert  Harrison  and  others  ;  Secretary 
Woodbury's  report,  Ex.  Doc,  No.  98,  3  sess.  25  Cong.;  Opinions  of 
Attorneys  General,  before  referred  to ;  opinion  of  Mr.  Legare,  Att'ys 
Gen'l  Opinions,  vol.  3,  p.  677 — 721 ;  Mr.  Crittenden's  brief  in  Su- 
preme Court,  in  case  of  Ferreira,  p.   1  ;  opinion  of  Supreme  Court 
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in  same  case,  13  Howard,  40  ;  opinion  Attorney  General  Cushing  of 
June  9,  1854,  that — 

'*'  The  act  of  1834  was  particularly  intended  to  declare  and  to  define 
the  import  of  the  word  ^ate.'  '—Senate  Doc.  No.  82,  1  sess.  33 
Cong. 

4.  The  treaty  requires  the  amount  of  the  damages,  or  satisfaction, 
to  be  established  judicially. 

That  the  words,  "by  process  of  law,"  in  the  above  clause  of  the 
treaty,  being  technical  words  borrowed  from  common  law,  must  be 
referred  to  that  code  for  their  true  meaning,  see  Campbeirs  Grotius, 
vol.  2,  chap.  16,  '*0n  the  interpretation  of  treaties,"  sec.  3  ;  Vattel, 
book  2,  chap.  17,  sec.  276 ;  Puffendorff,  book  5,  chap.  12,  sec.  4 ; 
Wheaton's International  Law,  p.  334,  sec.  17 ;  1  Kent*s  Com.,  pp.  163, 
174  ;  3  Washington's  C.  C.  Rep.  p.  215;  Dwarris  on  Construction  of 
Statutes,  p.  702  ;  also  Vattel,  book  2,  chap.  17,  sec.  267—282,  283  ; 
6  Peters,  743,  U.  S.  t;«.  Arrendondo  et  al,)  also  691  same  case;  2 
Att'y.  Genl's.  Op.,  p.  198. 

For  the  meaning  of  these  words  in  the  common  law,  and  in  our  Fed- 
eral and  State  Constitutions,  see  2  Kent's  Com.,  6th  edition,  p.  13, 
note  b;  Judge  Tucker's  Com.  on  Const.  U.  S.,  Tucker's  Black,  vol.  1, 
part  1,  appendix  203;  Exparte  John  and  Cherry  streets,  19  Wendell's 
rep.  p.  676,  in  the  Supreme  Court  of  New  York  ;  Taylor  vs.  Porter, 
4  Hill,  p.  146,  in  same  court ;  Coke's  Inst.,  p.  50;  Magna  Charta, 
ch.  29;  Story's  Com.  2  vol.,  sec.  1789;  Hoke  vs,  Henderson,  4  Devereux, 
p.  15  ;  Judge  Bronson's  opinion  in  case  of  Ferreira;  adm.,  &c.,  p.  24 
to  31 ;  5  Amend.  Con.  U.  S.;  opinion  of  Solicitor  Clark,  before  cited;  6 
ofthe  Kentucky  resolutions  of  1798,  (drawn  by  Mr.  Jefferson);  4  Elliott's 
debates  541  ;  Mr.  Madison's  report  on  the  Virginia  resolutions,  lb. 
pp.  653,  554,  560. 

5.  The  *' satisfaction'*  stipulated  by  the  treaty,  means  the  full 
measure  of  damages  which  the  law  of  nations  recognizes  and  prescribes 
as  a  just  indemnity  for  injury  to  property. 

See  Wheaton  on  International  Law,  pp.  340, 341 ,  342,  567 ;  1  Kent's 
Com.  5th  ed.,  p.  61  ;  Vattel,  book  2,  chap.  18,  sec.  S24  ;  ibid,  book 
3,  chap.  11,  sec.  185  ;  Campbell's  Grotius,  book  2,  chap.  17,  p.  192 ; 
Rutherforth,  book  1,  chap.  17. 

6.  The  measure  of  damages  adopted  by  the  Florida  judges,  in  this 
and  other  cases  of  the  class,  to  wit,  the  proved  value  of  the  property 
at  the  time  of  its  loss  or  destruction,  with  interest,  at  the  legal  rate 
ofthe  country,  as  a  satisfaction  for  the  further  damage  occasioned  by 
the  loss  of  the  annual  use  and  fruits  of  such  property,  or  of  its  value, 
is  the  most  mitigated  measure,  recognized  by  the  law  of  nations,  as  a 
satisfaction  for  such  injuries. 

First.  To  show  that  the  deprivation  of  the  use  and  fruits  of  the 
property  unlawfully  taken  or  destroyed,  forms  as  essential  a  part  of 
the  **  injury"  for  which  the  treaty  stipulates  '^satisfaction"  as  the 
loss  of  the  property  itself;  and  that  the  rule  of  damages  adopted  by 
the  Florida  judges  is  uniformly  sanctioned  by  writers  on  the  law  of 
nations. — See  Butherforth's  Institutes,  book  1,  chap.  17,  sees.  5  and 
8;  Campbell's  Grotius,  vol.   2,  chap.  17,  sections  4  and  5;  Vattel 
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book  2y  chap.  18,  sec.  342 ;  Wheaton's  Internatioiial  Law,  part  4, 
chap,  1,  sec.  3  ;  Wheaton's  Life  of  William  Pinkney,  pp.  261,  262  ; 
Puffendorff,  book  3,  chap.  1,  sec.  9,  p.  312. 

Second.  That  it  is  uniformly  sanctioned  and  insisted  upon  by  the 
United  States,  in  the  construction  of  its  treaties,  and  in  its  diplomatic 
intercourse  with  other  nations :  See  opinion  of  Attorney  General  Wirt, 
in  the  cases  arising  under  the  Convention  with  Great  Britain  to  carry 
into  effect  the  award  of  the  Emperor  of  Russia;  Farnham's  edition, 
vol.  2,  p.  28  to  34 ;  Letter  of  Mr.  Clay,  Secretary  of  State,  to  Mr. 
Vaughan,  British  Minister,  dated  15th  April,  1826,  certified  by  State 
Department ;  Opinions  of  Langden  Chevcs,  American  Commissioner, 
as  cited  by  Judge  Bronson,  in  the  case  of  Ferreira,  p.  18,  of  the 
Opinion ;  also,|his  estimate  of  interest  for  the  Secretary  of  State,  of  26th 
April,  1825,  certified  by  State  Department ;  Wheaton's  Life  of  Wil- 
liam Pinkney,  pp.  196,  198,  265,  (note)  371  ;  Am.  State  Papers, 
Foreign  Relations,  vol.  2,  pp.  119, 120,  387, 388,  283;  Ex.  Doc.  No.  32, 
1st  sess.  25th  Cong.,  Ho.  Reps.,  p.  249  ;  Ex.  Doc.  Ho.  Reps.,  2d  sess. 
27th  Cong.,  vol.  5,  No.  291,  p.  50  ;  Am.  State  Papers,  Foreign  Rela- 
tions, vol.  4,  p.  639 ;  Elliott's  Diplomatic  Code,  vol.  2,  pp.  605,  625 ;  8 
Stats,  at  Large,  pp.  119, 150,  249, 526.  For  cases  of  the  **Encomium" 
and  "  Comet,"  see  Senate  Doc.  No.  174,  3d  sess.  24th  Cong.;  Senate 
Doc.  No.  216,  3d  sees.  25th  Cong.;  Senate  Doc.  No.  119,  Ist  sess. 
26th  Cong.;  President's  Message,  26th  August,  1842,  with  the  Re- 
port of  the  Commissioners,  Hon.  Wm.  L.  Marcy,  Judge  Rowen,  and 
afterwards  Judge  Breckenridge;  Ex.  Doc.  No.  291,  Ho.  Reps.  2d  sess. 
27th  Cong.,  vol.  5,  p.  30,  and  tabular  statements,  from  p.  50  to  61, 
in  relation  to  the  treaty  with  Mexico  of  11th  April,  1839 ;  see  report 
and  decisions  of  the  Board  of  Commissioners)  for  the  adjustment  of 
claims  under  the  treaty  with  Mexico  of  2d  February,  1848,  on  file  in 
the  State  Department,  and  the  tabular  statement  from  that  depart- 
ment, dated  July  11,  1851,  certified  by  James  S.  Mackee,  then  keeper 
of  the  archives  thereof,  containing  the  amount  of  interest  on  the  several 
awards  made  by  the  said  commissioners,  according  to  the  rule  adopted 
by  the  judges  in  Florida ;  opinion  of  Attorney  General  Grundy,  Old 
Opinions,  pp.  1225,  1226. 

Third.  That  the  same  rule  has  been  sanctioned  by  the  Supreme  aad 
other  courts  of  the  United  States  in  deciding  cases  arising  under  the 
law  of  nations. — (See  The  Amiable  Nancy,  3  Wheat.,  pp.  546,  560  ; 
Anna  Maria,  2  Wheaton,  pp.  327,  335  ;  The  Appoleon,  9  Wheaton, 
pp.  362,  377  ;  1  Gallison,  p.  315,  The  Lively  ;  The  Charming  Betsey, 
2  Cranch,  p.  125  ;  Maley  vs.  Shattuck,  3  Cranch,  pp.  474,  491,  492  ; 
Del.  Col,  V8.  Arnold,  3  Dallas,  pp.  333-34.) 

The  admiralty  courts  of  Great  Britain  concur  in  this  rule. — (See  the 
case  of  the  Acteon,  2  Dodson,  p.  84  ;  The  Lucy,  3  Robinson,  p.  208  ; 
The  Driver,  5  Robinson,  p.  145.) 

That  the  rule  is  the  same  in  the  French  Council  of  Prizes. — (See  the 
case  of  the  Pigou,  2  Cranch,  p.  98  to  101,  reported  in  note  to  the 
Charming  Betsey.) 

That  courts  exercising  admiralty  jurisdiction,  including  the  courts 
of  the  United  States^  are  governed  by  the  laws  and  usages  of  nations. — 
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(See  1  Kent's  Com.,  pp.  18,  19,  68,  69,  70 ;  Wheaton's  International 
Law,  p.  47  ;  9  Cranch,  244 ;  lb.,  191.) 

In  concluding  our  citations  of  these  leading  authorities  we  add  the 
language  of  Chancellor  Kent :  *'  In  cases  where  the  principal  jurists 
agree,  the  presumption  will  be  very  great  in  favor  of  the  solidity  of 
their  maxims ;  and  no  civilized  nation  that  does  not  arrogantly  set 
all  ordinary  law  and  justice  at  defiance,  will  venture  to  disregard  the 
uniform  sense  of  established  writers  on  international  law." — (Kent's 
Com.,  pp.  18,  19.) 

7.  The  rule  of  damages  adopted  by  the  Florida  judges  is  the  just 
and  legal  one  in  cases  governed  by  the  common  or  civil  law,  as  well 
as  in  cases  governed  by  the  law  of  nations. 

That  the  rule  is  the  same  in  actions  of  tort  for  injuries  to  property, 
both  in  the  United  States  and  in  England,  and  both  in  the  federal  and 
State  courts. — (See  Conrad  vs.  Pacific  Insurance  Co.,  1  Baldwin,  C.  C. 
Rep.,  p.  138;  S.  C,  6  Peters,  pp.  273,  282;  Sedgewick  on  the  Measure 
of  Damages,  pp.  549,  550, 551,  517,  that  ''  interest  seems  to  be  usually 
given  by  way  of  damages  for  the  detention  of  property  ;"  ib.,  pp.  214, 
498,  499,  519,  520,  548,  570,  586,  587  ;  chap.  19,  generally  ;  Green- 
leaf  on  Evidence,  vol.  2,  pp.  591,  612,  282,  sec.  276;  Church  vs.  Cher- 
ryfield,  33  Maine  Rep.,  p.  457 ;  Soule  vs.  White,  14  Maine  Kep.,  p 
436;  Hammett  vs.  Russ,  4  Shepl.,  p.  171 ;  Kennedy  vs.  Whitwell 
4  Pick.,  p.  466;  Greenfield  vs.  Leavitt,  17  Pick.,  p.  3;  Barry  vs 
Bennett,  7  Metcalf,  pp.  354,  363 ;  Boyden  vs.  Moore,  11  Pick,  p.  363 
Swift  vs.  Barnes,  16  Pick.,  p.  194;  Boyd  vs.  Brown,  17  Pick.,  p 
453;  21  Pick.,  p.  559;  1  Metcalf,  p.  172;  14  Pick.,  pp.  356,  361 
15  Pick.,  pp.  198,  206,  207,  297,  300 ;  White  vs.  Webb,  15  Coiwect 
Rep.,  p.  365;  19  do.,  319;  Wilson  &  Gibbs  vs.  Conine,  2  Johns 
Rep.,  282;  14  Johns.  Rep.,  273 ;  ib.,  vol.  15,  pp.  198,  206 ;  Bissell 
vs.  Hopkins,  4  Cowan,  p.  52 ;  2  Hill,  p.  132 ;  Hyde  vs.  Stone,  7 
Wend.,  pp.  354-'5  ;  Dillenback  vs.  Jerome,  7  Cowan,  pp.  294,  300  ; 
Reals  vs.  Guerney,  8  Johns.  Rep.  446  ;  Baker  vs.  Wheeler,  8  Wend., 
505 ;  Hebburn  vs.  Sewall,  5  Harris  &  John.,  212. 

Pope  vs.  Campbell,  Hard.  p.  31 ;  Meed  vs.  Phillips,  Littell's  Select 
Cases,  p.  50  ;  Outton  vs.  Barnes,  ib.  136  ;  7  Monroe,  209 ;  3  Bibb,  p. 
92;  3  Littell,  p.  25  ;  4  Dana,  p.  162,  Glasscock  vs.  Hays  ;  Banks  vs. 
Hatton,  1  Nott  &  McCord,  p.  222 ;  Talbird  vs.  Baynard,  2  Hill,  S. 
Car.  Rep.  599  ;  St.  John  vs.  O'Connell,  7  Porter,  (Ala.,)  Rep.  p.  481 ; 
Eakins  vs.  The  East  India  Company,  1  Pr.  Wm's,  p.  395  ;  2  Brown's 
Pari.  Cases,  p.  72.  S.  C. ;  2  Eq.  Cases  Abr.,  ch.  1,  p.  534 ;  11  Camp- 
^11,  p.  477,  per  Lord  EUenborough. 

That  the  rule  is  the  same  under  the  civil  law,  and  that  "  fruits  or 
profits  were  awarded  in  cases  of  wrongful  taking  or  detention  of  pro- 
perty," as  part  of  the  damages  by  Justinian,  liber  22  ;  liber  17  ;  Cod. 
"^r  3,  c.  De  Condit,  ex.  leg. ;  Domat,  book  3,  title  5,  sections  1  and 
-»^ol  1,  p.  406,  sec.  13,  pp.  407,  408,  sec.  18. 

S-  It  was  the  declared  intention  of  Congress,  by  the  above  recited 
w^t8j  to  carry  the  9th  article  of  the  treaty  into  full  and  complete  effect. 
(See  actg  passed  to  carry  the  treaty  into  effect ;  Opinion  of  Attorney 
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General  Nelson,  4  vol.  Attorneys  General  Opinions,  by  Farnham,  pp. 
286  to  294.) 

9.  The  acts  are  all  to  be  construed  together  as  one  act.  in  pari  ma^ 
teria,  and  in  subordination  to  the  provisions  of  the  treaty. 

Dwarris  on  the  Gonstrnction  of  Statutes,  p.  699  ;  Attorney  General 
Wirt's  Opinion  under  the  Convention  of  St.  Petersburg,  old  edition, 
568  to  571 ;  Lieber  on  Construction,  18  Am.  Jurist,  p.  67  to  92  ;  2 
Story  on  Construction,  sec.  1838,  pp.  570,  571,  572:  Ordinance  of 
1781,  5  Wheaton,  App.,  p.  126. 

For  general  rules  of  construction,  see  Dwarris,  pp.  663,  690,  691, 
692,  698,  702,  703,  718,  704,  713,  755,  756,  757,  760,  759,  762,  753, 
660,  765,  768,  769,  730 ;  Pothier  on  Obi.,  part  I,  ch.  1,  sec.  1,  art.  7, 
rule  2. 

Behd  vs.  Hoyt,  13  Peters,  p.  263  to  273 ;  Talbot  vs.  Seaman,  1 
Cranch,  p.  43 ;  The  Charming  Betsey,  2  Cranch,  p.  118 ;  Fisher  vs. 
Blight,  2  Cranch,  p.  390 ;  Pennington  vs.  Cox,  2  Cranch,  p.  33 ; 
Lincolp  College  case,  3  Coke,  59,  b. ;  Co.  Litt.,  381,  a ;  4  Bac.  Abr. 
Statute  (1,)  plea  7,  645  ;  Stowell  vs.  Zouch,  Plowden,  365. 

10.  The  acts  of  Congress  req[uired  the  Florida  judges  to  act  in  the 
judicial  character  previously  conferred  upon  them  by  their  appoint- 
ment as  judges,  and  in  that  capacity  to  establish  the  claims  as  the 
treaty  required. 

See  Treaty  and  Acts  heretofore  dlted  ;  also  Act  of  30th  March,  1822, 
establishing  territorial  government  in  Florida,  Stats,  at  Large,  vol.  3, 
p.  656 ;  Act  of  24th  September,  1789,  and  2d  March,  1793,  1  Stats, 
at  Large,  pp.  73,  333  ;  Story  on  Const.,  vol.  2,  sec.  1777,  authorities 
there  cited,  p.  526  ;  lb.,  sec.  1627,  p.  411 ;  Constitution  United  States, 
art.  2,  sec.  2 ;  4  Black.  Com.,  pp.  265,  269  ;  9  Howard,  245  ;  Benner 
vs.  Porter  ;  Treaty  of  1819,  11th  art ;  3  Stats,  at  Large,  p.  710 ;  Am. 
Insurance  Company  vs.  Center,  1  Peters,  p.  546,  and  authorities  ante 
and  post;  Opinion  of  Attorney  General  Gilpin,  (old,)  1361, 1362 ;  Civil 
Code  of  Louisiana,  art.  3522,  note  20,  p.  355 ;  2  Story's  Com.,  sec.  1627, 
p.  411  ;  lb.,  sec.  1729,  p.  487 ;  United  States  vs.  Nourse,  6  Peters, 
470 ;  United  States  vs.  Vorhees,  10  Peters,  p.  449  to  478 ;  United 
States  vs.  Cox,  11  Peters,  162 ;  United  States  vs.  Randolph,  2 
Brock.,  447. 

11.  The  duties  to  be  performed  by  the  judges  in  establishing  these 
claims  as  the  Treaty  and  Acts  required,  was  of  a  strictly  judicial  char- 
acter, and  the  jurisdiction  of  the  courts,  of  which  they  were  the  re- 
spective judges,  extended  to  *'all  cases  arising  under  the  Constitution 
and  laws  of  the  United  States,"  which  embraced  this  class  of  claims. 

(Acts  establishing  said  court  and  authorities  as  cited.) 

12.  A  proceeding  by  petition,  as  prescribed  by  Congress  and  adopt- 
ed by  the  Florida  judges  in  adjudicating  these  claims,  was  a  proper 
judicial  process  to  fulfil  the  treaty. — (See  6th  section  of  the  act  of  23d 
May,  1828,  4  Statutes  at  Large,  p.  285,  by  which  the  land  claims  in 
Florida  were  to  be  brought  before  the  courts  for  adjudication  by  peti- 
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tion ;  also,  acts  for  the  adjudication  of  the  land  claims  in  Missouri, 
Arkansas,  Louisiana,  &c. ;  2  Story's  Com.  on  Constit.,  sec.  1725,  p. 
485  ;  Osborn  vs.  The  Bank  of  the  U.  8.,  5  Wheaton,  HI ;  Weston 
et  al.  vs.  City  Council  of  Charleston,  2  Peters,  464  ;  Khode  Island  vs. 
The  State  of  Massachusetts,  12  Peters,  750,  761 ;  4  Statutes  at  Large, 
p.  165,  sec.  4 ;  1  ib.,  p.  83,  sec.  17 ;  Dwarris,  general  rules  for  con- 
struing statutes,  7^  8,  10,  pp.  662,  663 ;  3  Black.  Com.,  ch.  17,  pp. 
256-'57,  petition  of  right,  monstrans  de  iroit;  Staunf.  P.  C,  ch.  15  ; 
Skinner,  pp.  608,  609 ;  Rastell  Entr  ,  p.  461 ;  4  Rep.,  p.  55 ;  Tidd's 
Practice,  p.  —  ;  act  of  3d  March,  1849,  for  the  relief  of  Peter  Capella 
and  others,  9  Statutes  at  Large,  p.  788.) 

13.  Congress  cannot  be  presumed  to  have  legislated  for  the  purpose 
of  defeating  the  treaty,  when  there  has  been  a  declared  purpose  to 
carry  it  into  effect,  and  a  series  of  acts  passed  for  that  purpose  Noth- 
ing can  be  implied  against  such  a  series  of  acts  of  that  character. 
(The  Emily  and  Caroline,  9  Wheaton,  388;  Vattel,  book  2,  chap.  17, 
sec.  282.) 

14.  The  treaty  binds  the  United  States  to  pay  the  amount  of  the 
damages,  so  established,  on  cases  within  the  provisions  of  the  treaty, 
9th  article  of  the  treaty  of  1819  ;  Opinion  of  Attorney  General  Legare  ; 
of  Dec.  T,  1841 ,  Attorneys  general  Op.,  (by  Farnham,)  vol.  3,  p.  721 ; 
Report  of  Mr.  Dean,  from  the  Committee  on  Territories,  in  the  Ho. 
Reps,  in  1842  ;  Act  of  3d  March,  18^3,  requiring  the  Secretary  to  pay 
the  amounts  of  the  judges*  decisions,  when. within  the  treaty. 

Opinion  of  Attorney  General  Legare,of  4th  August,  1842,  in  the  case 
of  William  Otis,  Op.  Att's  General,  vol.  2,  p.  1520  ;  Co.  Litt.,  212, 
b  ;  PinnelVs  case,  5  Coke,  117. 

The  judgment  of  a  court  of  competent  or  peculiar  jurisdiction  can- 
not be  questioned  coUatterally ,  but  only  by  an  appellate  judicial  tribu- 
nal.— (Gelston  et.  al.  vs.  Hovt,  3  Wheaton,  246,  and  authorities  gen- 
ally.) 

15.  It  was  tlie  evident  intention  of  CongresSjby  the  acts  passed  to 
carry  the  treaty  into  effect,  to  authorize  and  require  the  Secretary  of 
the  Treasury  to  pay  whatever  the  judges  might  lawfully  decree  under 
the  said  treaty. — (First  and  second  sections  act  of  3d  March,  1823.) 

16.  The  acts  of  Congress  required  the  Secretary  of  the  Treasury  to 
act  in  his  ordinary  executive  character,  as  such  Secretary,  and  in  the 
capacity  in  which  he  had  been  previously  appointed. — (See  acts,  and 
2d  sec.  2d  art.  Constitution,  and  authorities  ante  and  post.) 

17.  The  only  power  of  the  Secretary,  over  the  decisions  reported  to 
him  by  the  judge,  was  to  ascertain,  from  the  evidence,  whether  the 
claims  were  within  the  provisions  of  the  treaty  ;  and  if  he  found  them 
to  be  so,  to  pay  *'  the  amount  thereof ;"  and  if  not  to  reject  the  same 
for  that  reason.— (Acts  of  3d  March,  1823,  and  26th  June,  1834,  and 
authorities  cited  to  show  that  the  acts  must  be  construed  in  subordi- 
nation to  the  treaty ;  Constitution  U.  S.,  art.  2,  sec.  2  ;  2  Story  on 
Const.,  sec.  1777,  p.  576,  and  authorities  there  cited.) 
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18.  The  three  great  powers  of  the  government — the  legislative, 
executive  and  judicial — are  separate,  distinct,  and  independent  of 
each  other. — (Constitution  U.  S.  art.  1,  sec.  1 ;  art.  2,  sec.  1 ;  art.  3, 
sec.  1.) 

The  superior  courts  of  the  Territory  of  Florida  were,  and  the  dis- 
trict courts  of  the  United  States  in  that  State  are,  judicial  tribunals, 
and  as  such,  belong  to  systems  derived  from  the  Constitution  of  the 
United  States  ;  and  the  Secretary  of  the  Treasury  could  not  exercise 
joint  jurisdiction  with  them,  nor  appellate  jurisdiction  over  their 
decisions. 

Constitutional  courts  belong  to  the  judicial  system  of  the  United 
States,  within  the  3d  article  of  the  Constitution.  Legislative  courts 
are  derive<l  from  the  general  powers  of  Congress  over  Territories  ;  they 
are,  therefore,  derived  from  the  Constitutiou,  and  are  invested  with 
all  the  qualifications  which  separate  the  judiciary  powers  from  the 
other  great  powers  of  the  government. 

The  jurisdiction  of  legislative  courts  **is  conferred  by  Congress  in 
the  exercise  of  their  general  powers  which  that  body  possessess  over 
the  Territories  of  the  United  States."  They  are  competent  to  receive 
and  exercise  whatever  powers  Congress  may  confer  for  redressing  civil 
injuries,  or  restraining  and  punishing  public  wrongs  ;  and  could,  there- 
fore, exercise  all  the  powers  conferred  by  the  acts  of  Congress  to  carry 
the  treaty  into  effect. — (Am.  Insurance  Company,  va.  Canter,  1  Pe- 
ters, p.  546  ;  Martin  vs.  Hunter,  1  Wheaton,  p.  327  to  330 ;  4  art. 
3  sec.  Constitution  U.  S.;  1  art.  9th  sec.  Constitution  U.  S.;  2  art.  2 
sec.  Constitution  U.  S.;  act  of  1789,  establishing  judicial  system  U. 
S.,  1  Stats,  at  Large,  p.  73  ;  act  of  1789,  establishing  Treasury  De- 
partment, 1  Stats,  at  Large,  p.  65  ;  stat.  16  Charles  I.,  ch.  10 ;  1 
Black.  Com.,  p.  266  to  269  ;  4  Inst.,  p.  71 ;  3  Story's  Cona.,  p.  355  ; 
9  th  art.  treaty  of  1819,  last  clause  ;  acts  to  carry  treaty  into  effect ; 
opinions  of  the  judges  under  the  pension  act  of  1792,  as  cited  ;  Mar- 
bury  V8.  Madison,  1  Cranch,  137.) 

19.  Congress  could  not,  constitutionally,  confer  judicial  power  upon 
the  Secretary  of  the  Treasury,  as  Secretary  ;  nor  could  they  clothe  him 
with  power,  as  an  executive  officer,  to  revise  judicial  decisions. — 
(Authorities  cited.) 

20.  The  acts  of  Congress,  therefore,  authorized  and  required  the 
exercise  of  all  the  judicial  power  necessary  to  establish  the  said  claims, 
agreeably  to  the  provision  of  the  said  treaty,  by  the  Florida  judges  ; 
and  conferred  no  judicial  power,  appellate  or  otherwise,  upon  the 
Secretary  of  the  Treasury. 

21.  Neither  the  stipulations  of  the  treaty  nor  the  acts  of  Congress 
passed  to  carry  it  into  effect,  will  warrant  the  injustice  of  making  the 
decisions  of  the  judges,  when  against  claimants,  final,  and  of  no  valid- 
ity when  in  their  favorr. — (See  acts,  that  decisions  against  the  claim- 
ants are  not  to  be  reported  to  the  Secretary  of  the  Treasury.) 

22.  The  Secretary,  by  paying  the  original  value  of  the  property,  as 
decreed  by  the  judges,has  decided  the  claims  to  be   ^'just  and  equit- 
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able  within  the  provisions  of  the  treaty/'  and  thus  foreclosed  that 
question  (That  the  right  to  the  interest  decreed  by  the  judges,  by 
way  of  damages,  for  the  loss  of  the  use  and  fruits  of  the  property,  is 
a  pure  question  of  law  under  the  treaty,  to  be  decided  by  the  laws 
and  usages  of  nations,  see  the  authorities  cited.) 

23.  If  the  Secretary  of  the  Treasury  had  authority  to  revise  the 
decision  of  the  Florida  judge,  made  in  accordance  with  the  treaty,  the 
acts  to  carry  it  into  effect,  and  the  law  of  nations  ;  yet,  as  he  did  not 
allow  and  pay  the  full  measure  of  damages  so  decreed  in  favor  of  the 
claimant,  this  court  is  bound  to  decree,  according  to  the  said  treaty, 
acts,  and  law  of  nations,  that  the  said  claimant  is  entitled  to  the  pay- 
ment of  the  residue  of  said  decree. — (See  act  of  24  February,  1855, 
organizing  the  Court  of  Claims,  and  authorities  before  cited  ;  2  Story^ 
on  Const.  ;  sec.  1675,  1676,  1677,  1678,  1679.  lb.  sec.  1574,  p.  365, 
note  3.) 

24.  The  Secretary  of  the  Treasury,  by  applying  the  usage  of  the 
Treasury  Department  to  these  treaty  cases,  and  by  rejecting,  under 
that  usage,  an  essential  part  of  the  satisfaction  stipulate  by  the 
treaty,  and  est-ablished  by  process  of  law,  violated  both  the  treaty  and 
the  express  direction  of  the  acts  under  which  he  proceeded — ^which 
acts  directed  him  to  the  provisions  of  the  treaty  for  his  ^uide,  and  not 
to  the  usage  of  the  Treasury  Department. — (See  authorities  under  1st 
and  2d  points,  also  treaty  and  acts.  Lieber  on  Precedents,  18  vol. 
American  Jurist,  286  to  293 ;  10  Peters,  95  ;  lb.  153  ;  Hob.  270  ;  4 
Coke,  94  ;  Bouvier's  Law  Diet.,  Title  Precedent,  p.  349  ;  Title  Rea- 
son, p.  408  ;  lb.  p.  525,  Title  Stare  Decisis  ;  1  Kent,  476.) 

25.  The  usage  which  the  Secretary  applied  was  not  applicable  to 
this  class  of  claims — (damages  tor  injury  to  property) — if  they  had 
been  domestic  claims,  and  governed  by  the  municipal  laws  and  usages 
of  the  United  States^  instead  of  being  international  claims,  governed 
by  the  law  of  nations. 

There  is  no  rule  of  the  Treasury  Department  against  the  payment 
of  interest,  by  way  of  damages,  as  a  measure  of  satisfaction  for  inju- 
ries to  property,  under  acts  of  Congress  containing  no  express  pro- 
vision for  its  payment. 

It  was  paid  under  the  act  of  2d  July,  1836,  for  the  relief  of  Mrs. 
O'Snllivan,  upon  an  opinion  of  Attorney  G-eneral  Butler^  under  a 
direction  in  the  act  to  pay  the  ''actual  loss." — (6  Stats,  at  Large,  p. 
697;  printed  Opinions  of  Attorneys  General,  old  edition,  p.  1115.) 

It  was  paid  in  Sibald's  case,  under  the  act  of  23d  August,  1842,  by 
&e  direction  of  Attorney  General  Nelson,  under  a  direction  in  the 
^  to  ascertain  ''the  actual  damages  which  Charles  F.  Sibald  has  sus- 
t^ed  and  would  be  entitled  to  recover  upon  the  principles  of  law,  as 
Applicable  to  similar  casea^  by  reason  of  tne  interference  of  any  agent 
or  agents  of  the  United  States,  acting  under  their  authority,  with  the 
^  possession,  or  enjoyment  of  his  lands,  timber,  mills,  or  other 
property  in  East  Florida."— (6  Stats,  at  Large,  p.  864 ;  Ex.  Doc.  No. 
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68,  2d  session,  32d  Congress,  p.  27;  Attorneys  General  Opinions,  p. 
— ;  same  House  Doc.  No.  68,  p.  27.) 

It  was  paid  to  George  Fisher's  legal  representative,  under  the  act 
of  12th  April,  1848,  under  a  direction  of  said  law,  requiring  the  Au- 
ditor to  adjust  his  claims  for  property  taken  or  destroyed  by  the  troops 
of  the  United  States  in  1813,  "on  principles  of  justice  and  equity,  and 
so  as  to  afford  a  fair  and  full  indemnity  for  all  losses  and  injuries 
occasioned  by  said  troops.'' — (6  Stats,  at  Large,  p.  712;  Attorneys 
General  Opinions,  vol.  2,  p.  2139.) 

For  the  rule  of  the  department,  see  opinion  of  Attorney  General 
Taney  of  10th  September,  1831.— (Op.  Att'ys  Gen.,  vol.  1,  p.  785.) 

For  numerous  instances  where  Congress  has  provided  expressly  for 
the  payment  of  interest  in  cases  of  tort,  see  Am.  State  Papers,  vols.  1 
and  2,  Miscellaneous. 

That  in  all  other  cases  where  the  same  measure  of  damages  has 
been  awarded  under  treaties,  as  a  satisfaction  for  injury  to  property, 
it  has  been  paid  at  the  Treasury  Department. — (See  authorities  cited 
under  6th  point.) 

That  the  usage  of  the  Treasury  Department  in  the  Florida  cases, 
being  in  violation  of  the  usage  in  other  treaty  cases,  and  in  violation 
of  the  treaty  and  law  of  nations,  is  nugatory. — (See  Money  et  al,  vs. 
Leach,  3  Burr,  1747;  United  States  vs.  Buchanan,  8  Howard,  102; 
Cowan,  vol.  2,  pp.  707,  748;  16  John,  p.  374;  Leigh's  (Va.)  R.  632.) 

26.  If  it  were  conceded  that  the  injuries  of  1812  and  1813  were  not 
embraced  by  the  treaty,  and  were  not  recognized  to  be  within  it  by 
Congress,  still,  as  they  have  been  recognized  by  Congress  to  be  inter- 
national injuries,  committed  in  violation  of  the  law  of  nations  and 
the  then  subsisting  treaty  with  Spain,  for  which  the  United  States  are 
bound  to  make  indemnity ;  and  as  Congress  has  directed  them  to  be 
adjudicated  and  paid,  under  the  act  of  1823,  precisely  like  the  injuries 
of  1818,  the  law  of  nations  would  govern  the  measure  of  damages. — 
(See  authorities  cited.) 

27.  The  opinion  of  Mr.  Chief  Justice  Taney,  in  the  case  of  the 
United  States,  appellant,  t;^.  Ferreira,  adm'r.  of  Pass,  (13  Howard, 
p.  40,)  is  not  authority:  because — 

1.  The  decision  of  the  court  was,  that  it  had  no  jurisdiction ;  and 
the  opinion  does  not  go  to  the  point  presented  for  decision,  and  to  the 
conclusion  of  the  judgment. — (See  Cohens  vs.  Virginia,  6  Wheaton, 
pp.  399,  400;  Vaughan,  p.  382;  Yale  Todd,  Supreme  Court  U.  S., 
17th  February,  1794;  Const.  U.  S.,  2  art.,  2  sec;  Wiscart  et  al.y  pi's 
in  error,  vs.  Dauchey,  def.  in  error,  3  Dallas,  pp.  321  to  327,  and  so 
on;  United  States  vs.  Benjamin  More,  3  Cranch,  159,  and  so  on; 
United  States  vs.  Goodwin,  7  Cranch,  pp.  110,  111 ;  The  Mary,  9 
Cranch,  J44;  Ram.  on  Legal  Judgment,  pp.  36,  37,  48,  49,  50,  116, 
121,  122.) 

Elliot  vs.  Pearsol,  1  Peters,  340,  341;  Thompson  vs.  Tolmie,  2 
Peters,  163;  Wilcox  vs.  Jackson,  13  Peters,  511;  Rose  vs.  Himely, 
4  Cranch,  269;  Lessee  of  Hickey  vs.  Stewart,  3  Howard,  762,  763, 
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that  the  decisions  of  tribanals  having  no  jurisdiction  are  simply  void ; 
they  confer  no  right,  and  conclude  no  right. 

2.  A  power  given  by  the  Constitution  to  Congress  cannot  be  so 
construed  as  to  authorize  the  destruction  of  other  powers  given  in  the 
same  instrument ;  and  therefore  no  act  of  Congress  can  be  construed 
to  have  been  so  intended. — (3  Story's  Com.  Const,,  pp.  355,  356.) 

3.  An  act  of  Congress  cannot  be  so  construed  as  to  confer  super- 
visory powers  upon  a  Secretary  of  the  Treasury  over  the  proceedings 
of  a  judicial  tribunal.  It  would  be  the  destruction  of  the  power  given 
by  the  Constitution  to  Congress,  to  vest  the  judicial  tribunals  with  all 
the  judicial  power.  It  would  overthrow  fundamental  principles;  and 
therefore  the  acts  of  Congress  must  be  so  construed  as  not  to  admit  of 
such  absurd  consequences.— (Martin  V8.  Hunter,  1  Wheaton,  pp.  327, 
32S  to  330,  and  so  on ;  United  States  V8,  Fisher,  2  Cranch,  358 ; 
Dwarris  on  Stats.,  p.  755;  Paine's  C.  C.  Rep.,  p.  11.) 

4.  The  Supreme  Court,  by  its  own  decision,  had  no  jurisdiction  in 
said  case ;  and  its  decision  is  only  authority  to  show  that  it  had  no 
jurisdiction.  The  Supreme  Court  itself  declared  that  'Hhe  only  ques- 
tion now  before  us  is,  whether  we  have  any  jurisdictiony* '  (p.  46;)  the 
legal  authority  of  the  case,  therefore,  only  goes  to  that  single  point. — 
(Cohens  vs.  The  State  of  Virginia,  6  Wheat.,  p.  377 ;  Bole  vs.  Horton, 
Vaughan,  p.  382.) 

5.  The  opinion  of  the  Supreme  Court,  in  the  case  of  Ferreira,  was 
founded  upon  a  supposed  decision  in  Hayburn's  case,  (2  Dallas,  409 ;) 
whereas  no  decision  teas  ever  made  tn  that  case. 

6.  The  opinion  was  founded  on  certain  extra-judicial  opinions  set 
forth  in  a  note  to  Hayburn's  case,  which  were  not  judicial  authority, 
and  which  were  overruled  by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Tale  Todd,  which  case  was  unknown  to 
the  Supreme  Court  when  the  decision  in  the  case  of  Ferreira  waspro- 
nounced. — (See  note  to  the  decision  in  the  case  of  Ferreira,  13  How- 
ard, pp.  52,  53 ;  Ram.  on  Legal  Judgment,  p.  183 ;  2  Brod.  «&  B., 
593,594;  7  Price,  503.) 

7.  The  opinion  was  founded  on  the  unconstitutional  assumption 
that  Congress  could,  by  law,  appoint  commissioners  to  decide  claims 
to  indemnity  under  a  treaty,  without  a  nomination  by  the  President 
or  a  confirmation  by  the  Senate. — (Const.  U.  S.  art.  2,  sec.  2.) 

8.  The  opinion  was  founded  on  the  illegal  assumption  that  judges 
of  the  United  States  could  act  as  commissioners  ;  which  was  overruled 
hy  the  unanimous  decision  of  the  Supreme  Court  of  the  United  States 
in  the  said  case  of  Yale  Todd. — (2  Story  Com.  Const,  sec.  1777,  and 
anthorities  there  cited.) 

9.  The  opinion  was  made  upon  the  assumption  that  the  act  of  1823 
did  not  make  *'the  provisions  of  the  treaty"  obligatory  upon  the 
Florida  judges,  in  the  adjustment  and 'decision  of  the  claims  arising 
tmder  the  9th  article  of  the  treaty.— (See  act  March  3,  1823.) 

10.  The  opinion  was  founded  upon  the  erroneous  assumption  that 
the  acts  passed  to  carry  the  9th  article  of  the  treaty  of  1819  into  effect 
required  the  claims,  or  injuries,  for  which  the  treaty  stipulated  satis- 
faction, to  be  adjudicated  and  established  by  the  Secretary  of  the 
Treasury,  and  not  by  the  judges. 
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11.  The  opinion  waB  made  apon  the  illegal  asaumption  that  ^'  the 
authority  conferred  on  the  respective  judges  was  nothing  more  than 
that  of  a  commieaionery  to  adjust  certain  claims  against  the  United 
States ;  and  the  office  of  judges,  and  their  respective  jurisdictional  are 
referred  to  in  the  law  merely  as  a  desiffnaium  of  the  persons  to  whom  the 
authority  is  confided,  and  the  territorial  limits  to  which  it  extends." 

12.  The  opinion  was  made  upon  the  illegal  assumption  that  ^'  the 
treaty  meant  nothing  more  than  the  tribunal  and  mode  of  proceeding 
ordinarily  established  on  such  occasions,"  meaning  an  ordinary  board 
of  commissioners,  such  as  was  provided  for  by  the  11th  article  of  the 
said  treaty. — (See  9th  and  11th  articles  of  treaty  and  acts  to  carry 
them  into  effect.) 

13.  The  opinion  was  made  upon  the  erroneous  assumption  that  no 
process  was  required  to  bring  the  claims  before  the  court,  and  that 
*'  the  acts  of  Congress  require  no  petition"  for  that  purpose.— (See  act 
of  March  3,  1849,  9  Stats,  at  Large,  p.  788.) 

14.  The  opinion  was  made  upon  the  erroneous  assumption  that 
"the  question  as  to  the  construction  of  the  law"  of  1792  ^^was  noi 
decided  in  the  Supreme  Court." — (See  certified  copy  of  decision  of  Su- 
preme Court,  in  the  case  of  Yale  Todd,  of  February  17,  1794.) 

16.  The  opinion  was  made  upon  a  misunderstanding  of  the  extra- 
judicial opinions  of  the  judges  in  the  note  to  Hayburn's  case ;  and  also 
as  to  the  acquiescence  of  the  executive  and  legislative  departments  of 
the  government,  at  that  time,  in  the  opinion  that  the  judges  could  act 
as  commissioners  under  the  act  of  1792. — (For  repealing  act  of  Feb- 
ruary 28,  1793,  and  joint  resolution  of  June  9,  1794;  see  them  cited 
post.) 

16.  The  opinion  was  founded  upon  the  erroneous  assumption  that 
the  acts  of  1792  and  1823  were  "the  same  in  principle." — (See  the 
acts.) 

17.  The  opinion  erroneously  assumes  that  "neither  the  evidence 
nor  the  award  are  to  be  filed  in  the  court  in  which  he  (the  judge) 

S resides,'  nor  recorded  there ;  but  he  is  required  to  transmit  both  the 
ecision  and  the  evidence  upon  which  he  decided,  to  the  Secretary  of 
the  Treasury." — (See  act  oi^  March  3,  1823,  and  the  record  on  file  in 
this  case;  Rhode  Island  vs.  Massachusetts,  12  Peters,  750,  761.) 

18.  The  opinion  relies  upon  the  extra-judicial  opinions  or  letters  of 
the  judges,  addressed  to  President  Washington,  to  be  laid  before  Con- 
gress ;  which  opinions  were  not  given  in  any  case  brought  judicially 
before  the  judges,  and  were  given  without  argument  or  judicial  delib- 
eration, and  which  were,  after  full  argument  and  judicial  delibera- 
tion, unanimously  overruled  in  the  Supreme  Court,  by  the  same 
judges,  in  the  case  of  Tale  Todd.— (Am.  State  Papers,  vol.  1,  Miscel- 
laneous, pp.  49,  60,  51,  62,  53,  78;  special  message  of  President  to 
Congress  of  Nov.,  1792,  Ho.  Journal,  vol.  1,  pp.  614,  649,  659,  666; 
Annals  of  Congress,  2d  Congress,  from  1791  to  1793,  pp.  556,  557, 
for  memorial  of  Hayburn  to  Congress;  same  book,  p.  803,  for  amend- 
ment requiring  judicial  decision  by  Supreme  Court;  ibid,  3d  Con- 

fress,  Supreme  Court  decision  in  Todd's  case,  reported  to  Congress 
y  Secretary  of  War ;  for  Pension  act  of  March  27,  1792,  see  2d  vol. 
Laws  n.  S.,  1  Stats,  at  Large,  p.  243;  for  act  repealing  same,  see 
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Stats,  at  Large,  vol.  1,  p.  324;  for  joint  resolution  of  Congress  of 
June  9,  1794,  rejecting  all  pension  claims  allowed  by  judges  as  com- 
missioners under  the  aforesaid  act  of  1792,  see  Stats,  at  Large,  vol.  1, 
p.  401;  Kam.  on  Legal  Judgment,  p.  183;  2  Bing.,  292,  297,  303.) 

19.  The  first  opinion,  delivered  before  the  case  of  Tale  Todd  was 
brought  to  the  attention  of  the  court,  shows  that  the  case  of  Ferreira 
was  disposed  of  without  full  examination,  upon  the  authority  of  the 
extra-judicial  opinions  of  the  judges  set  forth  in  the  notes  to  Hay- 
burn's  case.  That  opinion  declared  that  ^^  the  question  as  to  the  char- 
acter in  which  a  judge  acts  in  a  case  of  this  description  is  not  a  new 
one.  It  arose  as  long  ago  as  1792,  in  Hayburn's  case,  reported  in  2 
Dallas,  409,"  (p.  4.)  After  setting  forth  these  extra-judicial  opinions, 
which  had  been  overruled  by  the  Supreme  Court  in  Todd's  case,  the 
opinion  adds  :  '^  After  the  decision  thus  made  in  1792,  and  acquiesced 
in  at  the  time  by  the  other  departments  of  the  government,  we  think 
that  the  question  must  be  regarded  as  settled^  and  not  now  open  to  con-- 
troversy  under  the  act  of  1823." — ^Printed  opinion  first  delivered,  on 
file  in  the  office  of  the  clerk  of  the  Supreme  Court.) 

20.  The  note  appended  to  the  said  decision  "by  order  of  the  court," 
after  the  decision  in  the  case  of  Yale  Todd  was  brought  to  its  notice, 
divests  the  said  decision  of  all  authority,  and  leaves  the  decision  of 
the  Supreme  Court  in  the  case  of  Tale  Todd — thcU  the  judges  could  not 
act  as  commisaionera  under  the  act  of  1192 — in  full  and  unimpaired 
force. — (See  note.) 

21.  The  opinion  is  not  authority,  because  of  various  other  mistakes 
of  law  and  of  fact  apparent  on  its  face. — (1  Stark.  Ev,,  pp.  257,  260 
to  308.) 

CHAELES  E.  SHERMAN, 
A.  ANDERSON, 

Counsel  for  Claimant. 


[From  the  Washington  Union  of  B'ebruary  25,  1865.] 

florida  claims. 

House  of  Representatives, 
February  23,  1855. 
To  the  Editor  of  the  Union: 

Dear  Sir:  The  publication  of  Hon.  J.  L.  Orr's  speech  in  reference 
to  certain  Florida  claims  induces  me  to  request  that  you  will  also  pub- 
lish the  replies  of  Mr.  Stanton,  of  Tennessee,  and  myself,  as  well  as 
the  accompanying  correspondence,  which  I  deem  important  in  expla- 
nation of  a  point  in  the  discussion  not  anticipated.  This  favor  will 
be  but  an  act  of  justice  to  my  constituents,  and  I  trust  you  will  oblige, 
very  respectfully,  your  obedient  servant, 

A.  E,  MAXWELL. 

Rep.  C.  C.  127 3 
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HousB  OF  Bbpbbsertativbb, 
Washington  J  February  17,  1855. 

Sir:  It  having  been  stated  on  the  floor  of  the  House  of  Represen- 
tatives, in  reference  to  the  East  Florida  claims  under  the  treaty  of 
1819,  that ''  those  who  alleged  they  had  suffered,  and  chose  to  present 
their  claims,  presented  them,  and  they  were  audited,  and  nothing  was 
said  or  done  to  protect  the  government  from  the  most  enormous  frauds 
being  perpetrated,"  will  you  be  so  kind  as  to  answer,  at  your  earliest 
convenience,  the  following  questions,  with  a  view  to  rebutting  this 
charge,  or,  if  true,  confirming  it? 

[See  interrogatories  in  the  answers  of  Mr.  Toung.] 

An  early  answer  will  greatly  oblige,  your  obedient  servant, 

A.  E,  MAXWELL. 

McClintock  Young,  Esq. 


Washington,  February  21, 1855. 

Sir:  In  compliance  with  your  req^uest,  I  have  the  honor  to  transmit 
to  you  answers  to  the  interrogatories  propounded  to  me  by  you,  in 
relation  to  East  Florida  claims  for  losses  of  the  inhabitants  in  1812 
and  1813. 

Yours  respectfully,  McC.  YOUNG. 

Hon.  A.  E,  Maxwell, 

House  of  Representatives, 


Answers  of  McClintock  Toung  to  certain  interrogatories  propounded  to 

Mm  by  Hon.  A,  E.  Maxwdl. 

Ist  inijuiry.  Have  you  any  interest,  direct  or  indirect,  present  or 
prospective,  in  these  Florida  claims? 

Answer.  I  have  not. 

2d  inquiry.  Were  you  not  connected  with  the  Treasury  Department 
whilst  the  East  Florida  claims,  under  the  act  of  1834,  were  acted  on? 
and  if  so,  what  position  did  you  hold? 

Answer,  I  was  chief  clerk  of  the  Treasury  Department  when  the 
East  Florida  claims,  under  the  act  of  1834  were  acted  on  by  Secre- 
taries Woodbury,  Ewing,  Forward,  Spencer,  Bibb,  Walker,  and 
during  a  part  of  Mr.  Meredith's  administration  of  the  department. 

3d  inquiry.  What  was  the  course  adopted  by  the  department  in 
examining  and  revising  these  claims,  to  guard  against  improper  pay- 
ments? 

Answer.  The  course  adopted  by  the  several  Secretaries  above  named, 
in  acting  on  these  claims,  was  invariably  to  refer  the  reports  of  the 
judge  of  the  eastern  district  of  Florida  to  some  one  or  more  of  the  sub- 
ordinate officers  of  the  department,  to  report  their  opinions  on  the  testi- 
mony in  each  case,  and  then  decide  on  the  award  made  by  the  judge. 

4th  interrogatory.  Was  not  the  scrutiny  of  the  department  just  as 
thorough  in  regard  to  them  as  it  was  in  regard  to  claims  without  pre- 
vious adjudication? 
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Answer.  Fully  as  much  as  if  the  testimonT*  had  been  submitted 
directly  to  the  department. 

5th  interrogatory.  What  was  the  usual  price  per  pound  allowed  for 
cotton ;  and  on  what  eridence  was  that  price  sanctioned  by  the  de- 
partment ?• 

Answer.  To  the  best  of  my  recollection,  fifty  cents  per  pound  was 
generally  allowed  for  Sea  Island  cotton.  In  some  cases,  I  think,  as 
high  as^^seventy-five  cents  were  allowed.  The  evidence  on  which  the 
judge^niade  his  awards  was  invariably  laid  before  the  department,  and 
after  the  most  careful  examination  of  that  evidence  the  award  was 
acted  on  by  the  Secretary. 

6th  interrogatory.  What  price  was  allowed  for  sweet  potatoes  ;  and 
do  you  recollect  any  instance  where  ''from  |2  to  |6  per  bushel"  was 
allowed  for  them  ? 

Answer.  Fifty  cents  were  generally  allowed.  I  remember  no  case 
where  from  $2  to  |5  were  paid  ;  but,  to  answer  fully  this  interroga- 
tory, I  would  have  to  examine  every  case  acted  on.  I  have  only  to 
say  that  no  award  was  made  by  the  judge  in  any  case  which  did  not 
accompany  with  the  evidence  before  him  in  the  matter.  With  regard 
to  the  prices  paid  for  sweet  potatoes,  I  must  say  that,  if  different 
amounts  were  allowed  to  different  claimants,  it  must  have  been  on  the 
testimony  taken  and  reported  by  the  judge  in  the  respective  cases. 
The  claims  for  potatoes  were  of  no  great  amount. 

7th  interrogatory.  What  was  the  rule  adopted  by  the  department 
in  making  allowance  for  crops  prevented  Arom  being  made  in  1813  ; 
was  it  not  done  by  the  advice  of  the  Attorney  G-eneral  ? 

Answer.  To  the  best  of  my  recollection,  an  allowance  for  the  crop^ 
of  1813  was  founded  on  that  of  1812 — two-thirds  of  this  were  gene- 
rally, if  not  always,  allowed  for  the  estimated  crops  of  1813.  As  to 
any  opinion  of  the  Attorney  General  on  this  subject,  I  have  no  recol- 
lection, excepting  one  by  Mr.  LegarS  santioning  the  principle,  f 


*To  Bhow  the  hi^h  prices  of  cotton  in  1812  and  1813,  during  the  war  with  England,  the 
following  references  are  made  to  Niles'  Register : 

In  the  number  dated  December  25, 1813,  the  price  of  fhort  staple  cotton  is  stated  as  fol- 
lows: 

"  Cotton  sold  in  Baltimore  last  week  for  forty  cents  per  pound  by  the  quantity.  It  has  been 
sold  at  that  price  in  Philadelphis." 

Vol.  6,  page  184,  No.  for  May  14,  1814,  is  the  following  sUtement : 

"  Sea  Island  cotton  at  Liverpool,  March  4,  one  dollar.  Upland,  three  shillings  and  six 
pence  sterling." 

Vol.  10,  page  205.  The  prices  of  Sea  bUmd  cotton  are  stated  at  from  two  to  four  shillings 
iterlingper  pound,  being  from  forty^five  to  ninety  cents  per  pound. 

The  Cnarleston  (S.  C.)  Courier  of  February  9,  1855,  quotes  the  price  of  Sea  Island  cotton 
u  follows : 

'*  Fine,  from  thirty-two  to  forty  cents  ;  and  fine  and  very  fine,  from  forty-five  to  fifty-five 
cents  and  upwards,  as  in  quality." 

jThe  following  is  an  extract  from  the  opinion  of  Attorney  General  Legar^,  of  25th  Octo- 
ber, 1841,  in  the  case  of  Bunch's  executor,  referred  to  by  Mr.  Youn£;  : 

''^  There  can  be  no  difficulty  about  a  crop  actually  made,  and  ready  to  be  gathered  ;  there 
»,  in  ininctp/e,  none  as  to  the  liability  of  any  one  by  whose  trespass  or  default  it  is  proved 
that  the  making  of  a  crop  has  been  prevented.  It  is  clear  he  must  make  reparation  as  far  as 
the  extent  of  the  injury  can  be  ascertained. 

"  That  he  should  be  exonerated  from  the  responsibility  by  reason  of  any  uncertainty^  as  to 
the  measure  of  the  wrong  he  has  inflicted  were  to  allow  him  to  take  advantage  of  his  own 
delinquency.  If  it  be  uncertain  what  the  crop  would  have  been^  who  is  to  blame  for  that 
uncertainty  but  the  invader  that  prevented  its  actually  being  made  ?" 
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8th  interrogatory.  Did  the  department  in  any  instance  allow  more 
than  what  was  conceded  to  he,  after  the  closest  scrutiny^  the  fair 
original  value  of  the  property  destroyed  ? 

Answer.  I  cannot  recollect  an  instance  in  which  the  Secretary,  act- 
ing on  an  award  hy  the  jud^e,  allowed  more  than  the  amount  awarded 
hy  him.  When  I  was  in  the  Treasury,  I  believe  every  Secretary  ex- 
amined fully  every  case  before  he  directed  the  payment.  The  Secre- 
taries always  allowed  the  fair  original  value  of  the  property  proved  to 
have  been  destroyed. 

9th  interrogatory.  Was  it  not  the  practice  of  the  department  to  re- 
commit these  cases  to  the  judge  for  further  testimony,  whenever  any 
doubt  arose  as  to  the  price  or  quantity  of  the  property,  before  sanc- 
tioning the  award  of  the  judge ;  and  do  not  the  records  show  that  the 
witnesses  were  all  cross-examined,  personally  or  by  interrogatory,  by 
the  judge,  and  the  commissioners  to  take  deposisions  selected  and  in- 
structed by  him,  and  was  not  the  department  in  constant  correspon- 
dence with  the  judges  whilst  adjudicating  these  claims? 

Answer.  The  department  often  referred  back  cases  to  the  judge  for 
further  examination  and  testimony,  when  doubts  were  presented  or 
suggested  on  any  points.  The  copies  of  the  records  returned  by  the 
judge  show  invariably  that,  in  all  cases  necessary,  cross-examina- 
tions were  made  by  him  or  under  his  direction.  Frequent  correspond- 
ence occurred  between  the  department  and  the  judge  on  the  subject  of 
these  claims. 

10th  interrogatory.  Are  you  aware  that  any  Secretary  ever  enter- 
tained a  doubt  as  to  the  caution  or  integrity  of  the  judge  in  protecting 
the  interests  of  the  United  States  ? 

Answer.  None  of  the  Secretaries  before  mentioned,  at  any  time,  ever 
expressed  to  me  a  doubt  as  to  the  caution  or  integrity  of  the  judge  in 
protecting  the  interests  of  the  United  States.  The  Secretaries  I  refer 
to  are  Secretaries  Woodbury,  Ewing,  Forward,  Spencer,  Bibb,  Walker, 
and  Meredith,  against  either  of  whom  no  one  but  the  most  besotted 
political  partisan  can  utter  a  word  affecting  their  honor  or  integrity 
in  the  discharge  of  their  duties  as  Secretaries  of  the  Treasury. 

11th  interrogatory.  Do  not  the  records  show  that  most  of  these 
claims  arose  from  the  most  wanton  and  useless  destruction  of  prop- 
erty? 

Answer.  The  testimony  in  the  cases  acted  on  by  the  judge  does  cer- 
tainly show  most  wanton  and  useless  destruction  of  property.  I  feel 
sorry  in  saying  so,  but  truth  compels  me  to  answer  the  interrogatory. 

12th  interrogatory.  Were  not  a  large  part  of  these  claims  acted 
on  while  you  were  in  the  department  ? 

Answer.  A  great  number,  if  not  a  large  majority,  of  these  claims 
were  acted  on  and  decided  by  the  department  during  the  period  whilst 
I  was  the  chief  clerk. 

13th  interrogatory.  In  deciding  these  claims  was  any  reference  had 
to  the  treaty  or  laws  of  nations  by  the  department,  or  were  they  gov- 
erned exclusively  by  the  usages  in  regard  to  domestic  accounts  ? 

Answer.  In  deciding  these  claims,  so  far  as  I  can  recollect,  the  de- 
partment was  governed  exclusively  by  the  usages  in  relation  to  domes- 
tic claims.     I  have  no  recollection  that  we  ever  looked  beyond  the 
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acts  of  Congress  before  deferred  to  and  the  usages  of  the  department. 
Indeed^  I  feel  certain  that  the  laws  of  nations,  and  the  treaty  stipula- 
tions founded  thereon,  were  not  thought  of,  simply  because  we  consid- 
ered we  were  acting  under  acts  of  Congress,  and  were  bound  to  decide, 
as  in  all  other  cases,  where  interest  was  not  specially  allowed. 

14th  interrogatory.  Were  the  original  records,  or  certified  copies  of 
the  petitions,  evidence,  and  decrees  sent  to  the  department? 

Answer.  Certified  copies  were  only  sent  to  the  department  by  the 
judge. 

15th  interrogatory.  Did  not  all  the  Secretaries  consider  that  the 
judges  acted  under  their  commissions  as  judges,  and  were  their  de- 
cisions rejecting  claims  made  final  ? 

Answer.  I  cannot  respond  to  this  interrogatory  otherwise  than  by 
saying  that  the  Secretaries  did  often  revise  the  awards  of  the  judge, 
and  reconsider  decisions  on  such  awards,  on  arguments  or  additional 
testimony  submitted,  in  all  cases  through  him,  (the  judge.) 

I  have  no  recollection  that  in  any  case  was  any  amount  allowed  by 
the  department  greater  than  that  awarded  by  the  jud^e  as  the  value 
of  the  property  destroyed.  When  the  judge  rejected  a  claim  such 
rejection  was  never  reported  to  the  department ;  it  was  final,  there 
being  no  power  to  appeal. 

McCLINTOCK  YOUNa, 

Pebrttart  21,  1855. 


Decision  and  atvard. 
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Decision  of  Hon.  Isaac  H.  Bronsonf  Judge  of  the  distrid  court  of  the 
United  States  for  the  northern  district  of  Florida^  in  the  matter  of  the 
daim  of  Francis  P.  Ferreira,  administrator  of  Francis  PasSy  do- 
ceasedy  vs.  the  United  States^  under  the  ninth  article  of  the  Florida 
treaty  J  delivered  August  30,  1851. 

Before  the  judge  of  the  district  court  of  the  United  States  for  the 
northern  district  of  Florida,  at  an  extra  term  of  said  court,  held  at 
the  court-house,  in  the  city  of  St.  Augustine,  on  the  26th  day  of  July, 
1851,  and  continued  by  adjournment  on  various  days  to  the  30th  day 
of  August  in  the  year  1851. 

In  the  matter  of  the  claim  of  Francts  P.  Fer-  ' 
REERA,  administrator  of  Francis  Pass,   de- 
ceased, 

vs. 
The  Ukited  States,  for  losses  in  East  Florida  in 

1812  and  1813. 

This  claim  is  one  of  a  class  arising  under  the  last  clause  of  the  9th 
article  of  the  treaty  with  Spain  of  the  22d  February,  1819,  and  under 
the  act<s  of  Congress  of  3d  March,  1823,  and  26th  June,  1834,  intended 
to  carry  into  effect  that  clause  of  the  treaty  ;  which  acts  will  be  more 
particularly  adverted  to  hereafter. 

The  case  comes  before  me,  as  judge  of  the  United  States  district 
court  for  the  northern  district  of  Florida,  by  virtue  of  the  6th  section 
of  an  act  of  Congress  of  the  22d  February,  1847,  {vide  Pamphlet  Laws 
of  1847}  p.  23,)  which  provides:  ''That  any  unfinished  business  or 
proceedings  now  remaining  or  pending  before  the  judge  of  the  supe- 
rior court  at  St.  Augustine,  as  a  commissioner  under  and  by  virtue  of 
the  '  Act  for  the  relief  of  certain  inhabitants  of  East  Florida,'  approved 
26th  June,  1834,  or  under  any  other  act  granting  special  powers  or 
imposing  special  duties  upon  said  judge,  be^  and  the  same  are  hereby, 
transferred  to  the  judge  of  the  district  court  of  the  northern  district  of 
Florida,  to  be  proceeded  in  aud  finished,  or  decided  in  the  same  man- 
ner provided  for  by  law ;  and  the  said  district  judge  shall  have,  exer- 
cise, and  possess  the  same  duties,  powers,  and  rights^  which  have^  by 
virtue  of  the  act  of  26th  June,  1834,  aforesaid,  or  otherwise,  been 
possessed  and  exercised  by  the  said  judge  of  the  superior  court  at  St. 
Aueustine,  so  far  as  may  be  necessary  to  enable  the  said  district  judge 
to  determine  and  finish  any  matter,  business,  or  proceedings  now 
pending  and  undetermined  before  the  judge  of  the  superior  court 
aforesaid,  by  virtue  of  any  such  special  act." 

It  is  proper  to  remark,  however,  that  this  claim  was  not  filed  within 
the  year  prescribed  by  the  act  of  1834,  above  mentioned,  but  in  virtue 
of  a  special  act  of  Congress,  approved  3d  March,  1849,  in  favor  of  this 
and  other  claimants  who  had  neglected  to  file  their  petition  or  claims 
within  the  time  prescribed  by  the  former  act,  and  which  act  of  1849 
authorizes  and  directs  the  jud^e  of  this  district  to  receive  and  adjudi- 
cate this  and  certain  other  claims  under  the  provisions  of  the  act  of 
Congress  of  26th  June,  1834.— (Ficfe  Pamphlet  Laws  of  1849,  p.  148.) 
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It  is  also  proper  that  I  should  state  that  this  petition  was  filed  before 
me,  and  properly  presented  on  the  28th  February,  1850,  and  within  one 
year  from  the  passage  of  the  act  of  1849  above  mentioned,  and  that  the 
claimant  has  allegea  in  the  petition,  and  proved  to  my  satisfaction, 
reasonable  cause  for  the  petition  not  having  been  presented  within  the 
time  prescribed  by  the  act  of  26th  June,  1834,  as  will  more  fully 
appear  by  a  reference  to  the  petition  and  proofs  hereto  annexed. 

The  proofs  having  been  completed  in  this  case,  the  claim  was  sub- 
mitted by  Mr.  Forward,  of  counsel  for  the  claimant,  upon  the  testi- 
mony and  exhibits  herewith  reported,  who  insisted  that  the  items  of 
the  claim  as  set  forth  in  the  petition  were  fully  proved,  and  that  the 
claimant  was  entitled  to  an  award  for  the  whole  amount  claimed,  with 
interest.  Mr.  Sherman  and  Mr.  Yulee,  also  as  counsel  for  the  claim- 
ant, appeared  and  argued  the  case  on  his  behalf;  and  Mr.  Call, 
district  attorney  of  the  United  States  for  this  district,  also  appeared 
on  behalf  of  the  United  States,  and  in  opposition  to  the  claim,  and 
presented  certain  points  which  he  argued  at  length,  and  which,  as 
well  as  the  points  and  arguments  of  the  claimant's  counsel,  will  be 
more  fully  noticed  hereafter. 

The  main  features  of  this  case  are  much  like  those  of  many  others 
which  have  heretofore  been  adjudicated  under  the  provisions  of  the 
9th  article  of  the  teaty  of  1819  with  Spain,  and  the  acts  of  Congress 
of  1823  and  1834  above  mentioned. 

I  consider  it  well  established,  by  the  proofs  in  the  case,  that  Pass 
was  a  Spanish  subject,  and  inhabitant  of  East  Florida  in  1812  and 
previously ;  and  that  at  the  commencement  of  the  patriot  war  or 
revolution  in  East  Florida  in  March,  1812,  he  was,  and  had  been  for 
several  years,  living  at  a  place  then  called  Sampson  or  Sampson  Creek, 
about  twenty  miles  northwest  of  St.  Augustine,  where  he  was  engaged 
principally  as  a  stock  grower,  or  in  raising,  butchering,  and  selling 
cattle  for  the  St.  Augustine  market ;  that  he  had  from  five  to  seven 
hundred  head  of  stock  and  beef  cattle,  which  ranged  in  the  vicinity 
of  Sampson  Creek  ;  and  that  he  also  had  three  or  four  horses,  a  stock 
of  hogs  and  poultry  ;  and  that  he  had  cleared  and  in  cultivation  about 
twenty  acres  of  cow-penned  land,  on  which  he  raised  corn,  potatoes, 
&c.,  or  such  provisions  as  were  necessary  for  his  own  use ;  and  that 
be  had  a  log  house,  and  such  furniture,  tools,  implements,  &c.,  as 
were  necessary  for  such  an  establishment. 

That  on  the  invasion  of  the  country  by  the  patriots  and  American 
troops  in  March,  1812,  at  the  time  they  laid  siege  to  St.  Au-rustine, 
he,  like  other  inhabitants  of  the  country,  was  obliged  to  abandon  his 
place  of  residence,  and  his  property  there  and  in  that  vicinity,  and 
take  refuge  in  St.  Augustine,  and  that  during  the  time  that  the  Amer- 
ican troops  and  patriots  remained  in  the  province  and  between  the  17th 
Uarch,  1812,  and  10th  May,  1813,  (when  the  United  States  troops 
fii^ly  evacuated  the  province,)  his  place  was  frequently  visited  by 
patties  of  patriots  and  American  troops ;  that  his  cattle  and  hogs 
were  driven  off  and  used  by  them  ;  that  his  horses  were  also  taken, 
^  growing  crops  of  corn  and  potatoes  of  that  year  destroyed,  his 
hooae  burned,  and  everything  on  his  place  plundered  or  destroyed. 
The  fact  that  he  suffered  these  losses  and  injuries  by  the  operations  of 
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the  American  troops  in  East  Florida,  and  that  he  was,  from  being  in 
good  and  comfortable  circumstances,  reduced  to  a  state  of  ruin  and 
beggary  in  consequence  thereof,  and  the  particular  amount  or  extent 
of  the  losses,  will  more  fully  appear  by  the  evidence  in  the  case  ;  and 
without  detailing  it  more  minutely,  but  referring  to  the  depositions 
accompanying  this  decision  and  award,  I  proceed  to  state  that  I  con- 
sider the  following  items  or  allowances  sustained  by  the  proofs  in  the 
case  ;  premising,  however,  that  in  this  as  in  other  cases,  in  estimating 
the  value  of  property  at  that  period,  I  am  governed  not  alone  by  the 
proofs  in  this  particular  case,  but  the  general  testimony  of  many  in- 
telligent witnesses  in  a  great  many  cases  of  the  like  kind,  heretofore 
decided  and  reported  to  the  Secretary  of  the  Treasury,  showing  the 
general  market  value  of  corn,  cattle,  hogs,  horses,  and  other  property 
in  this  portion  of  the  province  of  East  Florida  at  that  period. 
I  allow,  then : 

For  loss  of  crops  of  1812 $350  GO 

For  loss  of  corn  on  hand  of  the  crop  of  1811,  say  100  bushels, 

at|l 100  00 

Two  horses  and  one  mare,  at  $40  each 120  00 

Hogs,  say  one  hundred  and  fifty  head,  at  $2  50 375  00 

Beef  cattle,  say  four  hundred  head,  at  $10 4,000  00 

Stock  cattle,  say  two  hundred  head,  at  $5 1,000  00 

Household  furniture  and  plantation  tools 110  00 

Poultry 25  00 

$6,080  00 
Interest  on  this  amount,  at  five  per  cent,  per  annum,  from 

the  10th  May,  1813,  to  the  26th  June,  1835 6,726  83 

Making  in  all $12,806  83 

I  do  therefore  award  the  above  amount  in  favor  of  the  claimant,  and 
adjudge  and  decide  that  the  United  States  pay  to  the  said  Francis  P. 
Ferreira,  as  administrator  of  Francis  Pass,  deceased,  the  aforesaid 
sum  of  twelve  thousand  eight  hundred  and  six  dollars  and  eighty- 
three  cents,  in  satisfaction  of  the  losses  and  injuries  suffered  and  sus- 
tained by  the  said  Francis  Pass,  deceased,  in  his  lifetime,  and  in  the 
years  1812  and  1813,  by  the  operations  of  the  American  troops  in  East 
Florida  in  those  years. 

In  respect  to  the  interest  which  I  have  allowed  in  the  above  estimate, 
as  a  part  of  the  damages  for  the  injuries  in  question,  or  as  a  means  of 
measuring  the  extent  of  the  claimant's  damage  for  the  loss  of  the  use 
of  his  property,  I  would  remark,  that  it  is  substantially  the  same  al- 
lowance which  has  always  been  made  by  me  in  these  cases,  and  also 
by  my  predecessor.  Judge  Reid  ;  though  hitherto  the  interest  has  not 
been  computed  and  added  to  the  principal  sum  or  value  of  the  property, 
but,  nevertheless,  has  been  as  distinctly  awarded  and  made  a  component 
part  of  the  award,  or  intended  so  to  be,  as  in  this  case. 

In  some  few  of  the  first  cases  of  these  claims  which  were  adjudicated 
by  me,  (perhaps  two  or  three,)  I  awarded  'interest  accordinff  to  the 
usage  which  has  heretofore  prevailed  in  the  adjustment  of  these  claims. '  * 
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This  was  in  1840,  and  immediately  after  I  was  first  appointed  judge 
of  the  late  territorial  superior  court  of  the  district  of  East  Florida. 
In  a  short  time,  however,  I  learned  that  the  Secretary  of  the  Treasury 
had  in  all  cases  declined  to  pay  the  interest  so  awarded  ;  which  fact 
induced  me  to  examine  the  point  with  more  carefulness,  and  to  endeavor 
to  ascertain,  to  my  own  satisfaction  at  least,  whether  interest  should  he 
allowed  as  a  part  of  the  damages.     My  investigations  then^  as  well  as 
Buhsequently,  resulted  in  a  conviction  of  the  entire  correctness  and 
justice  of  the  allowance ;  and  hence  I  continued  to  allow  it,  and  have 
always  awarded  it  as  a  part  of  the  damages  in  every  case  decided  since 
that  time,  deeming  it  my  duty  to  make  such  allowances,  and  to  fix  the 
amount  of  damages  at  such  sum  as  I  deemed  just  and  right,  without 
regard  to  any  opinion  which  the  Secretary  of  the  Treasury  might  enter- 
tain, or  any  decisions  which  he  might  make.     For  although  the  laws  of 
Congress  required  me  to  report  my  decisions  or  awards  when  in  favor 
of  the  claimants  to  the  Secretary  of  the  Treasury,  in  order  that  he 
should  pay  the  amourU  thereof  ''if  he  deemed  them  just  and  equitable 
within  the  provisions  of  the  treaty,"  yet  I  never  for  a  moment  supposed 
that  it  was  the  intent  of  the  act  of  Congress  to  make  the  Secretary  an 
appellate  tribunal  of  such  a  character  that  his  decisions  would  be  bind- 
ing upon  me  and  control  my  action  and  opinions ;  and  although  I 
have  always  been  disposed  to  yield  to  them  all  due  regard  and  con- 
sideration, as  of  right  belong  to  the  opinions  of  a  high  public  function- 
ftn^j  yet  I  have  ever  considered  that  I  had  no  right  to  yield  up  that 
independent  action  which  the  law  required  of  me,  or  to  sacrifice  my 
own  convictions  of  right  and  justice  in  deference  to  the  Secretary's 
opinion.     The  investigations  above  mentioned,  however,  induced  me 
to  think  that  the  interest  ought  to  be  limited  within  certain  periods, 
viz:  from  10th  May,  1813,  when  the  American  troops  evacuated  the 
country,  to  the  26th  June^  1835 — the  latter  being  the  period  within 
which,  by  the  law  of  June,  1834,  the  claimants  were  authorized  and 
required  to  file  their  petitions  and  present  their  claims  for  adjudication. 

The  reason  so  frequently  given  lor  the  alleged  rule,  that  the  govern- 
ment does  not  pay  interest,  viz  :  because  it  is  always  ready  and  willing 
to  pay  all  just  claims  when  properly  presented,  had  its  influence  with 
me  in  adopting  this  rule,  (a  reason,  by  the  way,  which,  however  cor- 
rect in  theory,  may  not  be,  and  certainly  is  not  always  so  in  fact,  and, 
like  other  general  rules,  is  subject  to  many  exceptions.) 

Previous  to  the  act  of  June  26,  1834,  there  was  n«>  mode  by  which 
these  claimants  could  approach  the  treasury  and  seek  the  payment  of 
their  claims — Secretary  Rush  having  decided  that  the  injuries  of  1812 
and  1813  were  not  within  the  provisions  of  the  treaty,  or  the  law  of 
March  3,  1823. 

The  law  of  1834,  therefore,  first  opened  the  door  by  whien  they  could 
present  these  cases  and  make  the  proper  proofs  to  obtain  payment ;  and 
by  this  law  they  were  required  to  file  their  claims  before  the  judge 
within  one  year  from  the  passage  of  that  act,  viz  :  by  the  26th  June, 
1835.  This  was  virtually  a  tender  of  payment  to  all  who  would  present 
their  claims  to  the  judge,  make  the  necessary  proofs,  and  obtain  his 
award.  This  they  were  equitably  bound  to  do  with  all  reasonable 
diligence  ;  and  I  considered  that  allowing  them  one  year  to  accomplish 
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this  was  enoagh  at  least  to  exonerate  the  United  States  from  pay- 
ing interest  after  that  time^  if,  from  their  own  default  or  negligence, 
they  did  not  see  fit  to  prosecute  their  claims  and  obtain  the  decision 
of  the  judge  within  that  period.  In  regard  to  the  period  at  which 
interest  should  commence^  it  was  not  always^  or  even  often,  easy  to  fix 
the  precise  day  of  the  losses  or  injuries ;  they  generally  occurred  at 
difierent  times,  running  through  a  period  of  weeks  or  months,  but  all 
between  March,  1812,  when  the  American  troops  first  entered  the  pro- 
vince, and  May  10,  1813,  when  they  finally  evacuated  it.  Hence  I 
have  assumed  the  10th  May,  1813,  as  the  day  from  which  interest  as 
part  of  the  damages  should  commence  to  run. 

Acting  upon  these  principles,  I  have,  as  before  stated,  uniformly 
allowed  interest  in  the  manner  above  stated,  intending  it  as  a  compo- 
nent part  of  the  amount  of  damages  awarded  in  each  case.  The  num- 
ber of  cases  thus  adjudicated  by  me  is,  in  all,  about  one  hundred,  and 
running  through  a  series  of  years,  from  July,  1840,  up  to  the  present 
time.  The  rate  of  interest  allowed,  (5  per  cent.,)  it  is  understood, 
was  the  prevailing  or  legal  rate  of  interest  in  East  Florida  at  that 
period. 

The  present  is  the  first  case  wherein  the  government  of  the  United 
States,  as  well  as  the  claimant,  has  been  represented  by  counsel  before 
me,  and  wherein  this  question  of  interest  has  been  fully  discussed. 

The  district  attorney  of  the  northern  district  of  Florida,  under  in- 
structions from  the  proper  executive  department  at  Washington,  has 
appeared  before  me  to  represent  the  interests  of  the  United  States  in 
this  and  other  cases,  and  Mr.  Forward,  Mr.  Sherman,  and  Mr.  Yu- 
lee,  as  counsel  for  claimant ;  and,  at  the  solicitation  of  both  parties, 
an  extra  term  of  the  court  was  ordered,  to  the  end  that  they  might 
present  their  views  in  this  and  other  cases  before  me  in  open  court. 
They  have  done  so,  accordingly,  not  only  on  this  question  in  regard 
to  interest,  but  also  on  other  points,  which  will  be  hereafter  more  par- 
ticularly noticed  ;  and  besides  the  very  able  and  elaborate  arguments 
and  briefs  submitted  to  me  by  the  gentlemen  above  named,  at  the 
close  of  the  argument,  Judge  Douglas  likewise  submitted  a  written 
brief  and  argument,  and  General  Hernandez  also  submitted  a  copy  of 
the  written  argument  of  Mr.  lallmadge  on  the  same  question,  ad- 
dressed to  the  Secretary  of  the  Treasury,  in  September,  1843,  as  well 
as  a  copy  of  his  own  letter  to  the  Secretary  of  the  Treasury,  of  the 
11th  September,  1847. 

I  have  already  remarl^ed  that  my  opinion  of  the  justice  and  pro- 
priety of  allowing  interest  had  been  formed  after  the  most  considerate 
examination  ;  but  it  is  at  least  due  to  the  very  able  and  elaborate  expo- 
sitions of  tlic  question  which  have  taken  place  before  me  in  this  case, 
to  say  that  that  opinion  has  been  strengthened,  and  the  correctness  of 
it  verified,  in  a  manner  so  perfect  and  satisfactory  that  no  room  is  left 
for  doubt  in  my  mind.  And  in  view,  also,  of  the  fact  that  my  awards 
for  interest  as  part  of  the  damages  in  these  cases  amount  in  the  aggre- 
gate to  more  than  half  a  million  of  dollars,  I  deem  this  a  fitting  and 
proper  occasion  to  explain  at  length  the  grounds  and  reasons  of  these 
allowances^  and  to  justify  this  item  of  my  decrees  against  the  govern* 
ment. 


L 


ROBEBT  HARBISON.  43 

In  order,  howeyer,  to  a  right  and  proper  understanding  of  this  ques- 
tion in  all  its  bearings,  it  is  necessary  to  recur  somewhat  particularly 
to  the  history  of  these  claims,  and  to  the  events  which  led  to  the  ^in- 
juries'' complained  of  by  the  claimants,  and  to  show  the  character  of 
them  ;  and,  in  doing  so,  I  refer  not  only  to  facts,  which  have  been 
proved  by  the  depositions  of  many  credible  witnesses,  in  various  of 
these  claims  which  have  been  reported  to  the  Treasury  Department, 
but  to  the  official  correspondence  and  documentary  history  of  that 
period. 

For  some  time  previous  to  1812  the  United  States  had  looked  to  the 
acquisition  of  the  provinces  of  East  and  West  Florida  as  the  only 
probable  means  of  obtaining  any  indemnity  from  Spain  for  the  large 
sums  which  she  admitted  to  be  due  from  her  for  spoliations  and  depre- 
dations upon  our  commerce,  and  for  suppression  of  the  right  of  de- 
posit at  New  Orleans.  Besides  this,  too,  the  geographical  position  of 
the  Floridas  was  such  that  their  possession  had  become  a  matter  of 
the  first  importance  to  the  safety  oi  the  United  States  ;  and  the  possi- 
bility of  their  passing  into  the  hands  of  Great  Britain,  or  any  other 
foreign  power,  was  looked  to  with  great  jealousy  and  distrust,  and  as 
a  measure  endangering  the  prosperity  and  best  interest  of  this  re- 
public. 

These  circumstances  led  to  the  passage  of  the  joint  resolution  and 
secret  act  of  Congress  of  the  15th  January,  1811,  (vide  Stat,  at  Large, 
vol.  3,  pages  471  and  472  ;)  by  the  latter  of  which  the  President  was 
authorized  to  take  possession  of  the  Floridas  ^^  in  case  any  arrange- 
ment has  been  or  shall  be  made  with  the  local  authority  of  said 
Territory  for  delivering  up  the  possession  of  the  same,  or  any  part 
thereof,  to  the  United  States ;  or,  in  the  event  of  any  attempt  to 
occupy  the  said  Territory,  or  any  part  thereof,  by  any  foreign  gov- 
ernment." And  for  that  purpose  the  President  was  authorized  by 
the  act  to  employ  any  part  of  the  naval  or  military  force  of  the  United 
States,  and  one  .hundred  thousand  dollars  appropriated  to  defrav  ex- 
penses, &c.  Under  this  act,  General  George  Matthews  and  Colonel 
John  McKee  were  appointed  by  the  President  to  act  as  agents  or  com- 
missioners on  behalf  of  the  United  States,  with  secret  instructions 
**  to  repcbir  to  that  quarter  with  all  possible  expedition,* '  for  the  purpose 
of  carrying  out  the  intentions  of  the  act,  and,  if  necessary,  to  call  to 
their  aid  the  naval  and  military  forces  of  the  United  States  in  that 
quarter  of  the  Union,  the  commanders  of  which  had  been  instyictedto 
render  obedience  to  their  orders,  (vide  Letters  of  Instruction  from  State 
Department,  in  American  State  Papers,  vol.  3,  Foreign  Relations,  page 
571.)  It  does  not  appear  that  Col.  McKee  ever  accepted  the  trust,  or 
acted  under  it ;  but  Gen.  Matthews  immediately  repaired  to  the  Flo- 
rida frontier,  and  took  up  his  residence  at  St.  Mary's.  He  very  soon 
learned,  however,  that  no  voluntary  surrender  of  this  province  from  the 
"  local  authorities'*  could  be  expected  ;  that  the  governor  of  East  Flo- 
rida was  most  loyal  and  faithful  to  his  king,  and  could  not  be  tamper- 
ed with  or  approached  with  impunity  ;  nor  was  there  any  movement 
or  indication  of  an  attempt,  on  the  part  of  Great  Britain  or  any  foreign 
power,  which  would  justify  the  forcible  seizure  or  possession  of  the 
province  under  the  second  contingency  mentioned  in  the  act  of  Con- 
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gress.     Under  these  circumstanceB,   and  actuated  apparently  by  a 
mistaken  zeal  to  do  something,  and  to  get  possession  of  East  Florida 
at  all  events,  he  set  about  fomenting  a  rebellion,  or  revolution,  in  the 
province,  and  thereby  creating  a  ^^ local  authority''  who  would  sur- 
render the  province  to  the  United  States,  and  put  it  in  their  posses- 
sion.   And  this,  too,  was  no  easy  task ;  for  there  was  no  well-grounded 
cause  of  complaint  on  the  part  of  the  inhabitants  against  the  provincial 
government  of  Spain  in  this  province,  and  no  grinding  oppressions 
which  were  at  all  provocative  of  insurrection      On  the  contrary,  the 
province  was  in  a  state  of  high  prosperity,  and,  as  a  general  rule,  the 
people  were  contented  and  happy.     The  culture  of  sea-island  cotton, 
the  staple  of  the  province,  was  particularly  profitable,  the  average 
price  being  fifty  cents  per  pound.     Timber,  also,  which  the  govern- 
ment allowed  its  subjects  to  cut  from  the  public  domain  free  of  charge, 
bore  high  prices,  and  a  steady  and  increasing  demand  for  it  absorbed 
all  the  surplus  labor  of  the  province.     The  town  of  Fernandina,  on 
Amelia  island,  was  a  kind  of  neutral  or  free  port,  at  which  a  large 
and   lucrative  trade  was  carried  on  with  all  nations;  and  if  left  to 
themselves,  it  cannot  be  presumed  that  revolution  or  insurrection  would 
have  been  thought  of  by  the  inhabitants  or  Spanish  subjects  of  East 
Florida.     General  Matthews,  however,  soon  succeeded  in  conveying 
the  impression,  not  only  that  he  was  the  accredited  agent  of  the  United 
States  government,  and,  as  such,  authorized  to  take  possession  of  East 
Florida^  but  that  the  United  States  were  determined  to  obtain  posses- 
sion of  the  province  at  all  events ;  and  using  both  persuasion  and 
menace,  it  is  manifest  enough  that  he  induced  those  who  first  engaged 
in  the  rebellion  as  leaders,  to  believe  that  the  province  would  soon 
pass  into  the  hands  of  our  government,  and  that,  if  they  aided  in  the 
outset  to  produce  this  desirable  result,  their  services  would  be  suitably 
remembered  and  rewarded  ;  while,  on  the  contrary,  if  they  interposed 
obstacles  to  the  measure,  and  refused  to  embark  in  the  enterprise,  they 
^  would  incur  the  displeasure  of  the  government  of  the  United  States, 
and  might  fare  the  worse  for  it  whenever  Florida  should  be  incorpo- 
rated into  the  Union.     It  should  be  borne  in  mind,  too,  that  these 
considerations  were  addressed  to  the  frontier  inhabitants  in  the  north- 
ern part  of  the  province,  who  were  mostly  men  who  had  been  born 
and  bred  in  the  States,  under  a  republican  form  of  government,  and 
who  had  moved  from  the  States  into  Florida  and  become  Spanish  sub- 
jects, but  who,  of  course,  retained  their  prejudices  for  the  free  institu- 
tions of  this  country.     The  result  was,  that,  by  these  infiuences  and 
considerations,  and  by  the  promise  of  arms  from  the  United  States 
arsenals,  and  the  aid  of  the  army  and  navy  of  the  United  States,  and, 
above  all,  by  a  promise  from  Q-eneral  Matthews  that,  as  soon  as  they 
succeeded  and  established  a  temporary  government,  he  would  receive 
from  them  a  cession  of  the  province  in  behalf  of  the  United  States, 
and,  with  the  aid  of  the  naval  and  military  forces  of  the  United  States, 
he  would  take  possession  of  and  defend  it,  an  insurrection  or  rebellion 
was  finally  organized,  and  a  party  of  men,  supplied  in  part  with  arms 
from  the  United  States  arsenal  at  Point  Peter,  assembled  at  Rose's 
BlufiP,  a  point  on  the  Florida  side  of  the  St.  Mary's  river,  a  short  dis- 
tance from  the  town  of  St.  Mary's,  about  the  14th  March,  1812,  and 
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then  raised  the  patriot  flag,  or  standard  of  revolt,  against  the  provin- 
cial government  of  East  Florida;  and  having  selected  temporary 
officers  and  rulers,  under  the  immediate  superintendence  of  General 
Matthews  himself,  who  was  present  in  person,  they  finally  moved 
down  to  attack  the  town  of  Fernandina,  after  having  had  some  nego- 
tiations with  the  Spanish  commandant,  and  trying  m  vain  to  induce 
him  to  surrender  it.  Some  accounts  state  the  number  of  this  body  of 
men  at  three  hundred  and  fifty-seven ;  other  accounts  at  two  hundred 
and  fifty  ;  but  all  agree  that  only  a  small  portion  of  them  were  Span- 
ish subjects,  or  persons  residing  in  Florida — probably  not  over  fifty  ; 
the  remainder  were  adventurers  from  Georgia,  or  the  adjoining  States, 
among  whom  probably  were  many  worthy  men,  who,  acting  under 
the  influence  and  representations  of  General  Matthews,  no  doubt 
believed  that  they  were  acting  in  accordance  with  the  wishes  of  the 
United  States  government. — {Vide  the  testimony  of  Archibald  Clark 
and  others,  annexed  to  this  case.) 

Some  witnesses  say  that  there  were  not  more  than  four  or  five  Span- 
ish subjects  among  the  so-called  patriot  forces  that  made  the  descent 
upon  Fernandina,  and  to  whom  the  town  finally  surrendered,  and  that 
the  remainder  of  the  patriot  army  was  made  up  of  volunteers  from  the 
United  States. 

This  movement  took  place  on  the  16th  March,  1812,  on  the  morning 
of  which  day  several  of  the  United  States  gun-boats,  from  the  flotilla 
under  the  command  of  Commodore  Campbell,  ranged  themselves  in 
front  of  the  town,  in  hostile  attitude,  with  guns  loaded  and  matches 
lighted,  apparently  to  cover  the  landing  of  the  patriot  troops,  and  did 
cover  their  debarkation ;  whereupon  the  Spanish  commandant,  seeing 
that  the  insurgents  were,  as  he  supposed,  sustained  by  the  United 
States  forces,  surrendered  the  town  to  the  patriots,  who  took  posses- 
sion and  raised  the  patriot  flag.  During  the  next  day,  however,  a 
detachment  of  United  States  troops  were  brought  over  from  Point 
Peter,  and  the  newly-constituted  patriot  government  surrendered  the 
town  to  General  Matthews,  as  aeent  of  the  United  States  government,' 
who  took  formal  possession,  in  the  name  and  on  behalf  of  the  United 
States,  and  promised  to  defend  and  protect  the  country;  and  the 
patriot  flag  was  then  struck,  the  United  States  flag  run  up,  and  the 
town  occupied  by  the  United  Slates  regular  soldiers. 

Within  two  or  three  days  the  patriots,  accompanied  by  Colonel 
Smith's  regiment  of  regular  troops,  or  some  part  of  it,  and  volunteer 
troops  from  Georgia,  commenced  their  march  towards  St.  Augustine, 
to  lay  siege  to  that  place.  Some  of  the  United  States  regular  troops, 
however,  went  in  gun-boats  by  the  way  of  the  St,  John's,  and  up  that 
river  as  far  as  Picolata,  and  marched  across  from  there  and  effected 
a  junction  with  the  main  body  before  St.  Augustine. 

On  the  march  through  the  country,  the  patriot  troops  were  generally  a 
little  in  advance  of  the  American  forces.  They  would  take  possession 
of  the  country  in  form,  run  up  the  patriot  flag,  and  then,  as  the  ^'  local 
authority"  of  the  country,  surrender  it  to  the  United  States  agent  and 
troops,  who  would  receive  possession  in  form,  whereupon  the  patriot 
flag  was  hauled  down  and  the  United  States  flag  substituted.  In  this 
way  they  proceeded  without  opposition  to  the  walls  of  the  city  of  St. 
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Angustine,  and  laid  siege  to  that  place  in  the  latter  part  of  March, 
1812,  the  United  States  agent  (Greneral  Matthews)  usually  marching 
and  camping  with  the  patriot  leaders. 

It  is  worthy  of  remark,  however,  that  all  the  witnesses  who  have 
spoken  of  these  transactions  concur  in  expressing  the  opinion  that, 
but  for  the  aid,  countenance,  and  protection  of  the  United  States  forces, 
these  patriots,  so  called,  could  have  made  no  progress  whatever  ;  that 
not  only  would  their  efforts  at  overturning  the  provincial  government 
have  been  entirely  abortive  in  the  outset,  but  that  they  could  not  at 
any  time  during  the  insurrection  have  maintained  themselves  or  their 
position  in  the  country  for  a  week  if  unaided  by  the  American  troops. 

In  the  meantime,  during  the  march  through  the  country  to  St. 
Augustine,  every  effort  was  made  to  induce  the  inhabitants  of  the 
country,  both  by  persuasions  and  threats,  to  join  this  invading  army,  or 
take  part  with  the  patriots,  declaring  that  they  would  leave  no  neutrals 
in  the  rear ;  that  those  who  would  not  join  must  leave  the  country, 
hinting  at  confiscation,  and  promising  protection  of  person  and  pro- 
perty to  those  who  would  join  them.  Sooutins  parties  were  sent  out, 
and  many  of  the  most  influential  and  respectable  inhabitants  brought 
as  prisoners  to  the  American  camp,  and  kept  under  close  surveillance 
until  they  would  consent  to  join  the  cause. 

The  approach  of  this  ''  horde"  towards  St.  Augutine  spread  uni- 
versal panic  and  alarm.  The  Spanish  governor  sent  out  into  the  coun- 
try, warning  all  the  loyal  inhabitants  to  come  in  and  aid  in  the  defence 
of  the  city ;  and  many,  either  in  obedience  to  the  order,  or  from  motives 
of  self-protection,  fled  from  their  places  of  residence  in  the  country, 
and  took  refuge  in  the  city,  which  was  immediately  closely  besieged 
by  the  American  and  patriot  forces,  and  the  whole  country  east  and 
ou  t  h  of  the  St.  John's  river,  as  well  as  north  of  it,  was  left  completely 
xp  osed,  and  entirely  at  the  mercy  of  these  invaders. 

The  difficulty  of  obtaining  supplies  for  such  a  force  led  them  at 
once  to  look  to  the  resources  of  the  country  ;  and  the  large  droves  of 
cattle  with  which  the  country  then  abounded  were  immediately  and 
unhesitatingly  seized  upon  to  relieve  their  necessities,  and  foraging 
parties,  consisting  both  of  regular  troops  and  patriots,  were  sent  out 
m  all  directions  to  collect  cattle  and  other  means  of  subsistence  for  the 
army.  These  foraging  parties  most  generally  consisted  of  the  patriot 
or  volunteer  troops,  sometimes  under  the  command  of  a  regular  officer, 
but  the  fruits  of  their  expeditions  were  usually  shared  by  the  Ameri- 
can and  patriot  troops  indiscriminately.  The  cattle  which  they  drove 
into  camp,  or  collected  and  retained  at  the  posts  and  stations  in  the 
country,  to  be  used  from  time  to  time  as  they  were  wanted,  were  used 
by  the  regulars  as  well  as  the  volunteer  troops  and  patriots. 

All  accounts  and  witnesses  concur  in  stating  that  the  American 
troops  and  patriots  acted  in  close  concert  and  alliance ;  that  they 
marched  together,  camped  together,  and  foraged  together,  and  fought 
together  ;  and  that  the  operations  and  presence  of  the  American  troops 
sustained  the  patriots. 

Besides  the  camp  of  the  American  and  patriot  troops  before  St. 
Augustine,  there  were  also,  from  time  to  time,  several  other  camps 
and  stations  about  the  country  occupied  by  United  States  troops  or 
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Yolnnteers  and  patriots,  from  whence  marauding  and  foraging  parties 
were  constantly  going  forth  ;  and  in  the  course  of  the  summer  and 
iall  almost  every  plantation  and  farm  had  heen  visited  and  plundered. 
Mo8t  of  them  had  heen  abandoned  by  their  owners ,  but  whether 
abandoned  or  not,  the  foraging  parties  usually  helped  themselves  to 
what  they  wanted  or  could  find.  The  corn  on  hand  in  the  corn  houses, 
of  the  previous  year's  crop,  was  eagerly  sought  for  and  soon  used  up ; 
the  fences  thrown  down,  and  the  growing  crops  exposed  to  destruction, 
as  well  as  used  or  fed  upon  by  their  horses ;  movable  property  of  every 
description  plundered  or  destroyed,  and  buildings  and  fences  burned, 
sometimes  from  design,  (especially  when  the  owners  were  particularly 
loyal  to  the  Spanish  government,}  and  often  by  accident,  from  camp 
fires,  or  negligence  in  occupying  the  buildings ;  and  the  cattle  and 
hogs  in  the  ranges  killed  or  driven  off  to  the  camps  of  the  invading 
army.  And  this  state  of  things  continued,  but  growing  daily  worse, 
and  worse,  until  the  American  troops  were  finally  withdrawn  from 
the  province  in  May,  1813. 

Daring  this  time,  however,  and  l)efore  the  evacuation  of  the  pro- 
vince, other  American  troops  came  into  it  besides  those  which  have 
already  been  mentioned  as  having  made  the  first  incursion ;  some 
small  parties  or  companies  of  regulars  or  volunteers  joined  the  forces 
before  St.  Augustine ;  and  in  the  summer  or  fall  of  1812  Colonel 
Newnan  entered  the  province,  with  a  battalion  or  detachment  of 
volnnteers ;  and  after  remaining  a  short  time  on  the  St.  John's  river, 
made  an  expedition  into  the  interior  against  the  Seminole  Indians ; 
and  in  the  spring  of  1813,  I  think,  a  battalion  of  Tennessee  volun- 
teers, under  Cblonel  Williams,  came  into  the  province,  and  acted 
under  or  in  concert  with  Colonel  Smith.  And,  if  I  mistake  not;  this 
was  the  same  gentleman  who,  in  offering  to  the  government  to  raise 
acorps  of  volunteers  for  service  on  the  southern  frontier,  pledged  him- 
self that  none  of  them  should  '^entertain  any  constitutional  scruples 
about  boundaries.*'  Whether  any  of  the  injuries  in  question  were 
occasioned  by  the  operations  of  these  troops,  I  do  not  now  remember, 
bnt  certainly  some  were  by  Newnan's  corps. 

A  detail  of  some  of  the  more  revolting  instances  of  robbery  and 
plunder  and  wanton  destruction  on  the  one  hand,  that  occurred  during 
this  period,  or  of  individual  cases  of  hardship,  ruin  and  beggary  on 
the  other,  is  hardly  called  for,  and  perhaps  not  proper  in  this  general 
statement,  though  they  might  tend  much  to  illustrate  the  general 
character  of  the  injuries  of  that  period.     Suffice  it  to  say,  that  before 
or  when  the  United  States  troops  finally  evacuated  the  country,  the 
vhole  inhabited  part  of  the  province  was  in  a  state  of  utter  desolation 
and  ruin.    Almost  every  building  outside  of  the  walls  of  St.  Augus- 
tine wag  burned  or  destroyed ;  farms  and  plantations  laid   waste ; 
cattle,  horses,  and  hogs  driven  off  or  killed,  and  movable  property 
plundered  or  destroyea ;  and  in  many  instances  slaves  dispersed  or 
abducted.    So  far  as  the  destruction  of  property  of  every  kind  was 
concerned,  the  desolation  of  the  Carnatic  by  Hyder  Ali  was  not  more 
terrible  and  complete. 

It  is  bnt  proper  to  observe,  however,  that  as  soon  as  the  United  States 
government  was  ofiicially  made  acquainted  with  these  proceedings,  and 
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with  the  operations  of  Greneral  Matthews  and  the  United  States  troops, 
they  promptly  disavowed  the  act,  revoked  Qeneral  Matthews'  powers, 
and  appointed  Governor  Mitchell,  then  governor  of  Georgia,  as  the 
agent  of  the  United  States  in  place  of  General  Matthews,  with  instruc- 
tions to  withdraw  the  American  troops,  and  ^^  to  restore  back  to  the 
Spanish  authorities  Amelia  island  and  such  other  posts  of  East  Fieri- 
da  as  had  been  thus  taken  from  them." — {Vide  letter  of  Mr.  Monroe, 
then  Secretary  of  State,  to  Governor  Mitchell,  of  10th  April,  1812, 
American  State  Papers,  Foreign  Affairs,  vol.  3,  page  571.)    In  this 
letter,  Mr.  Monroe,  after  alluding  to  the  fact  that  the  troops  of  the 
United  States  had  been  used  to  dispossess  the  Spanish  authority  by 
force,  says:  '^  I  forbear  to  dwell  on  tne  details  of  this  transaction,  be- 
cause it  is  too  painful  to  recite  them."     And  in  the  course  of  this  letter 
of  instructions  it  will  be  observed  that  Governor  Mitchell  is  especially 
directed  to  take  care  of  the  interests  of  those  people  who  had  acted  with 
General  Matthews,  and  been  engaged  with  him  in  taking  possession  of 
the  province,  and  to  secure  them  against  the  resentments  of  the  Span- 
ish authorities,  inasmuch  as  it  was  supposed  at  Washington  (and  very 
correctly,  too)  that  they  had  placed  much  reliance  on  the  countenance 
and  support  of  the  United  States  government ;  and  on  this  point  Gov- 
ernor Mitchell  is  directed  to  come  to  a  full  understanding  with  the 
Spanish  governor,  and  ^^  not  fail  to  obtain  from  him  themost  satis&ctory 
assurance  respecting  it."     This  point,  as  is  well  known,  and  also  some 
others,  led  to  much  negotiation  between  the  Spanish  governor  and 
General  Mitchell,  and  delayed  the  evacuation  of  the  province ;  and  the 
American  troops  were  not  withdrawn,  nor  was  the  province  finally 
evacuated  or  surrendered,  until  May,  1813,  when  General  Pinckney 
was  finally  authorized,  as  the  agent  and  military  commander  of  the 
United  States  in  this  part  of  the  Union^  to  withdraw  the  troops,  and 
surrender  or  deliver  up  the  province  to  the  Spanish  governor.     In  the 
meantime  the  siege  of  St.  Augustine  had  been  raised,  and  the  United 
States  troops  had  fallen  back  to  camp  New  Hope,  on  the  St.  John's, 
and  other  posts  in  the  interior. 

In  this  narrative  of  events  which  led  to  the  losses  or  '* injuries"  in 
question,  I  have  no  doubt  omitted  many  details  which  might  make  it 
more  perfect,  and  perhaps  add  much  to  the  general  history  of  these 
transactions  ;  but  my  aim  has  been  only  to  relate  so  much  as  may  be 
necessary  to  show  clearly  and  correctly  the  character  of  the  injuries 
complained  of,  and  how  and  in  what  manner  they  occurred,  with  a 
view  to  a  more  perfect  and  full  understanding  of  the  nature  and  extent 
of  the  assumed  obligation  of  the  United  States  to  make  satisfaction  for 
them. 

For  a  more  full  history  of  these  transactions,  I  refer  to  the  corre- 
spondence between  Mr.  Monroe  and  Mr.  Foster,  at  pages  543,  544,  and 
545,  of  the  third  volume  of  American  State  Papers,  Foreign  Relations, 
vol.  3  ;  also  to  the  documents  communicated  by  the  President  to  the 
House  of  Eepresentatives  on  the  1st  July,  1812,  at  page  571,  &c.,  of 
same  volume  of  American  State  Papers,  consisting  of  instructions  to 
General  Matthews  and  Colonel  McKee,  Mr.  Monroe's  letter  of  recall 
to  General  Matthews,  and  also  his  letter  of  instructions  to  Governor 
Mitchell.     There  are  also  on  file  in  my  ofiice  duly  certified  copies  of 
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sandry  letters  and  documents  which  were  found  on  file  in  the  office  of 
the  Spanish  archives  at  this  place,  consisting  of  the  official  correspond- 
ence between  the  American  agent  and  officers  and  the  patriot  leaders 
on  tbe  one  hand^  and  the  Spanish  officials  on  the  other  hand,  between 
the  14th  March,  1812,  and  the  10th  May,  1813.  These  are  numbered 
from  1  to  42  inclusive,  and  were  furnished  to  Judge  Beid,  my  prede- 
cessor, in  September,  1834,  and  placed  on  file  with  the  other  papers 
relating  to  these  claims,  and  I  have  always  supposed  that  he  trans- 
mitted a  copy  to  the  Treasury  Department.  Having  no  positive 
knowledge,  however,  that  that  fact  is  so,  I  now  take  occasion  to  fur- 
nish copies  of  these  documents,  which  will  be  transmitted  herewith. 

The  depositions  of  Greorge  J.  F.  Clarke,  Winslow  Foster,  Zephaniah 
Kingsley,  and  Archibald  Clarke,  annexed  to  this  case,  as  well  as  many 
others  already  reported  to  the  Secretary  of  the  Treasury,  give  many 
important  details  in  regard  to  the  general  history  of  this  period. 

It  is  with  no  pleasure  that  I  have  narrated  these  transactions,  or  that 
I  call  attention  to  any  further  details,  which  I  fear  would  only  tend 
to  deepen  their  hue  or  render  them  less  excusable.  It  is  an  episode  in 
the  general  history  of  the  nation,  which,  as  an  American  citizen,  I 
could  have  wished  might  remain  unwritten.  And  although  I  feel 
gratified  to  observe  that  the  United  States  government  promptly  dis- 
avowed the  proceeding,  and  endeavored  at  once  to  retrace  their  steps 
and  to  remedy  the  wrong,  so  far  as  they  could  with  due  regard  to  the 
safety  and  rights  of  those  compromitted  by  the  extraordinary  course 
which  had  been  taken  by  their  agents  and  officers,  yet  they  could  not 
fiilly  wipe  oat  the  stain,  or  do  away  the  wrong  which  had  been  per- 
petrated towards  the  peaceable  and  unoffending  subjects  of  a  nation 
with  whom  we  were  at  peace. 

These,  then,  are  the  *  injuries  "  for  which  the  claimants  iu  this  and 
other  cases  seek  satisfiiction  from  the  United  States.  And  I  will  now 
proceed  to  the  other  grounds  upon  which  that  claim  rests,  occurring 
subsequent  to  events  above  related,  and  growing  out  of  the  treaty  and 
the  laws  already  referred  to. 

Against  these  proceedings  Spain  presented  her  most  indignant  re* 

monstrance,  which  in  her  then  weak  and  imbecile  condition  was  all 

that  she  could  do,  except  to  claim  satisfaction  for  the  injuries  which 

her  salgects  had  been  subjected  to ;  but  finally,  1819,  when  the  treaty 

of  amity^  limits,  and  settlement,  of  the  22d  February,  of  that  year, 

was  entered  into,  (by  which  the  Floridas  were  ceded  to  the  United 

States,  and  the  very  people  who  had  been  thus  injured  and  plundered 

were  transferred  to  the  jurisdiction  of  the  United  States,)  a  clause  was 

inserted  in  the  9th  article  of  that  treaty  to  provide  for  these  injuries, 

and  to  make  satisfaction  for  them,  which  is  as  follows :   ^^  The  United 

States  will  cause  satisfaction  to  be  made  for  the  injuries,  if  any, 

which,  by  process  of  law,  shall  be  established  to  have  bleen  suffered  by 

the  Spanish  officers  and  individual  ^anish  inhabitants,  by  the  late 

operations  of  the  American  army  in  Florida." 

After  the  final  ratification  of  the  treaty,  and  in  March,  1823,  an  act 
▼as  passed  by  Congress,  to  carry  into  effect  this  9th  article  of  the  treaty, 
which  pTOTides,  in  substance,  that  the  judge  of  the  superior  court  at 
St.  Aagnstine  shall  receive  and  adjust  these  claims  of  the  inhabitants 

Rep.  C.  0. 127 4 


50  ROBEST  HARRISON. 

of  East  Florida,  or  their  representatives,  ''agreeably  to  the  provisions 
of  the  9th  article  of  the  treaty."  And  in  the  second  section  it  is  pro- 
vided, ''  that  in  all  cases  in  which  the  judge  shall  decide  in  favor  of 
the  claimants,  the  decisions,  with  the  evidence  on  which  they  are 
founded,  shall  he  by  the  said  judge  reported  to  the  Secretary  of  the 
Treasury,  who,  on  being  satisfied  that  the  same  is  just  and  equitable, 
within  the  provisions  of  the  treaty,  shall  pay  the  amount  thereof  to 
the  person  or  persons  in  whose  favor  the  same  is  adjudgedj  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated." — (See  Stat,  at 
Large,  vol.  3,  p.  768.) 

Under  this  law,  the  judge  of  the  superior  court  of  St.  Augustine 
proceeded  to  take  cognizance  of  the  claims  filed  before  him,  some  of 
which  were  for  injuries  suffered  by  inhabitants  of  Amelia  Island  in 
1818,  and  some  for  the  injuries  sustained  by  the  operations  of  the 
American  troops  in  this  patriot  war  of  1812  and  1813.  But  upon  re- 
porting his  decisions  to  the  Secretary  of  the  Treasury,  Mr.  Bush  (who 
was  then  at  the  head  of  the  Treasury  Department)  decided  that  the 
losses  and  injuries  of  1812  and  1813  did  not  come  within  the  provi- 
sions of  the  above  clause  of  the  9th  article  of  the  treaty ;  that  that 
clause  only  related  to  the ' '  latest "  or  ' '  last ' '  operations  of  the  Ameri- 
can army  in  Florida.  And  that  ^'late"  (a  word,  by  the  way,  not 
found  in  the  Spanish  version  of  the  treaty)  meant  (in  East  Florida) 
only  the  operations  of  the  American  troops  on  Amelia  Island  in  1818, 
and  covered  only  a  few  unimportant  losses  and  injuries  occasioned 
thereby.  Application  was  immediately  made  to  Congress  by  the  in- 
habitants of  East  Florida  for  relief  against  this  erroneous  construction 
of  the  treaty  and  law  of  1823.  And,  after  years  of  effort  and  weary 
delay,  an  act  for  their  relief  was  finally  passed  (6  vol.  Stat,  at  Large, 
p.  669)  extending  the  authority  of  the  act  of  3d  March,  1823,  to  the 
losses  and  injuries  of  1812  and  1813.  This  act,  approved  26th  June, 
1834,  provides  that  ^'  the  Secretary  of  the  Treasury  be,  and  he  is 
hereby,  authorized  and  directed  to  pay,  out  of  money  in  the  Treasury 
not  otherwise  appropriated,  the  amount  awarded  by  the  judge  of  the 
superior  court  at  St.  Augustiile,  in  the  territory  of  Florida,  under  the 
authority  of  the  one  hundred  and  sixty-first  chapter  of  the  acts  of  the 
seventeenth  Congress,  approved  third  March,  one  thousand  eight 
hundred  and  twenty-three,  for  losses  occasioned  in  East  Florida  by 
the  troops  in  the  service  of  the  United  States,  in  the  year  one  thousand 
eight  hundred  and  twelve  and  one  thousand  eight  hundred  and  thir- 
teen, in  all  cases  where  the  decision  of  the  said  judge  shall  be  deenxed 
by  the  Secretary  of  the  Treasury  to  be  just :  Provided^  That  no  award 
be  paid,  except  in  the  case  of  those  who  at  the  time  of  suffering  the 
loss  were  actual  subjects  of  the  Spanish  government :  And  provided, 
also  J  That  no  award  be  paid  for  depredations  committed  in  East  Florida 
previous  to  the  entrance  into  that  province  of  the  agent  or  troops  of 
the  United  States. 

"  Sec.  2.  And  be  it  further  enacted.  That  the  judge  of  the  superior 
court  of  St.  Augustine  be,  and  he  hereby  is,  authorized  to  receive, 
examine,  and  a^udge  all  cases  of  claims  for  losses  occasioned  by  the 
troops  aforesaid,  in  one  thousand  eight  hundred  and  twelve  and  one 
thousand  eight  hundred  and  thirteen,  not  heretofore  presented  to  the 
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said  judge,  or  in  which  the  evidence  was  withheld  in  consequence  of 
the  decision  of  the  Secretary  of  the  Treasury  that  such  claims  were  not 
provided  for  by  the  treaty  of  February  twenty-second,  one  thousand 
eight  hundred  and  nineteen,  between  the  government  of  the  United 
States  and  Spain :  Provided^  That  such  claims  be  presented  to  the 
said  judge  in  the  space  of  one  year  from  the  passage  of  tliis  act:  And 
promdedy  also,  That  the  authority  herein  given  shall  be  subject  to  the 
restrictions  created  by  the  provisoes  to  the  preceding  section." 

The  operation  of  this  act,  as  well  as  its  intent,  was,  to  reverse  the 
decision  of  the  Secretary  of  the  Treasury,  and  to  bring  all  these  cases 
of  claims  for  losses  in  1812  and  1813  within  the  provisions  of  the 
ninth  article  of  the  treaty  and  the  act  of  Congress  of  the  3d  March, 
1823,  before  referred  to.  It  has  been  sometimes  supposed  or  suggested 
that  this  act  of  1834  was  a  separate  and  distinct  gratuity,  independent 
of  the  treaty  ;  and  standing  alone  by  itself  was  to  be  construed  with- 
out any  reference  to  the  act  of  1823,  or  the  ninth  article  of  the  treaty. 
Any  such  idea  is  so  manifestly  erroneous  and  untenable,  that  I  shall 
not  stop  to  notice  it,  further  than  to  say,  that  it  has  been  repudiated 
by  every  Secretary  of  the  Treasury  who  has  acted  under  the  law  from 
1834  to  the  present  time,  and  that,  so  far  as  I  am  aware,  every  lawyer 
and  every  public  officer  of  the  United  States,  whose  attention  has 
been  called  to  the  subject,  has  uniformly  held  that  the  two  acts  of 
Crongress  of  1823  and  1834  were  to  be  considered  in  pari  materiaj  and 
to  be  construed  toffether,  as  forming  one  act  to  carry  out  the  provisions 
of  the  ninth  article  of  the  treaty.  In  fact,  the  act  of  1834  contains 
in  itself  no  appropriation  or  authority  to  pay  the  awards  which  may 
be  made  under  the  second  section  of  that  act,  and  no  payment  ever 
could  have  been  made  except  by  reference  to  and  under  the  authority 
of  the  act  of  1823. 

I  assume,  therefore,  at  this  point,  the  postulate,  that  the  9th  article 
of  the  treaty  is  to  be  considered  and  looked  to  as  the  paramount  law  of 
the  case,  and  that  the  acts  of  1823  and  1834  are  to  be  regarded  as 
subsidiary  to,  and  intended  to  carry  into  full  and  complete  effect  the 
provisions  of  the  9th  article,  and  to  secure  to  the  claimants  under  that 
article  the  '  ^  satisfaction ' '  therein  guarantied  to  them  ;  and  hence 
that  we  are  not  to  look  merely  to  the  municipal  laws  or  reguli^ 
tions,  either  of  this  country  or  of  Spain,  as  a  guide  to  ascertain  the 
precise  extent  and  nature  of  the  obligations  of  the  United  States 
under  this  provision  of  the  treaty,  but  also  to  the  laws  and  usages  of 
nations — to  those  eternal  and  immutable  principles  of  justice  and 
equity  which  ought  to  govern  nations  in  their  intercourse  with  each 
other,  and  by  which  treaties  and  conventions  are  to  be  construed,  and 
the  obligations  of  nations  with  each  other  interpreted.  In  short,  that 
it  is  a  treaty  stipulation — ^a  national  obligation  or  nromise  from  one 
sovereign  to  another,  and  to  be  construed  accordingly ;  and  that  the 
laws  of  nations,  so  far  as  they  furnish  any  rules  to  govern  the  case, 
are  to  be  resorted  to  in  order  to  determine  the  measure  of  damages  and 
nature  or  extent  of  ^'satisfaction,"  which  is  solemnly  guarantied  by  the 
treaty  to  individual  Spanish  inhabitants  who  suffered  injuries  by  opera- 
tions of  the  American  troops  in  East  Florida  ;  and  that  it  comports  not 
either  with  ordinary  justice  or  national  honor  or  dignity  to  attempt 
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to  regulate  the  measure  of  damages  which  are  to  be  awarded  to  those 
individuals  by  local  or  municipal  regulations;  and  much  less  by  some 
alleged  ill  defined  custom  or  departmental  usage  of  our  own  govern- 
ment. If  authority  is  needed  in  support  of  this  position,  I  refer  to 
Mr.  Wirt's  opinion,  (Opinions  of  Attorneys  General,  page  635,) 
wherein  he  quotes  with  approbation  the  language  of  Vattel,  ^Uhat  the 
law  of  nature  alone  regulates  the  treaties  of  nations.'' — (Vattel,  book  2, 
chap.  12,  sec.  162.) 

But  before  adverting  to  what  I  deem  to  be  the  well  established  law 
of  nations  on  this  subject,  I  would  aak,  what  would  be  the  impression 
of  any  ordinary  mind,  at  all  imbued  with  a  sense  of  right  and  justice, 
on  a  question  of  this  kind  ? 

The  inhabitants  of  Florida  are,  by  an  unlawful  incursion  of  troops 
into  their  territory,  despoiled  of  their  property ;  their  cattle  and 
horses  killed  or  taken  and  carried  oJDP ;  their  movable  property  plun* 
dered  or  destroyed,  and  buildings  burned.  For  all  this,  ^^saiisfaction^ 
is  promised  them  ;  indemnification — recompense— compensation — ^pay- 
ment ;  for  they  are  all  convertible  terms,  but  '^satisfaction'*  the  most 
comprehensive  of  all. 

Would  it  be  considered  a  just  and  adequate  satisfaction  to  pay  to 
the  individual  suffering  the  injury,  some  twenty  or  thirty  years  after 
the  loss  occurred,  the  exact  cash  value  of  the  property  at  the  time  the 
property  was  taken  or  destroyed,  without  adding  interest  or  any  sum 
whatever,  for  the  loss  or  the  use  of  the  property  in  the  mean  time  ? 
The  answer  of  any  person,  possessing  either  strong  common  sense  or 
judicial  wisdom,  I  think  would  be  promptly  in  the  negative.  The 
manifest  justice  and  equity  of  making  some  compensation  for  the  loss 
of  the  use  of  the  property,  or  prospective  profits  to  be  derived  from  it, 
is  so  obvious,  that  the  mere  statement  of  the  proposition  carrieH  with 
it  an  unanswerable  argument  in  its  fiivor. 

But  without  relying  upon  the  obvious  justice  of  such  an  allowance 
as  part  of  the  damages  in  such  a  case,  or  as  a  measure  of  damages^  I  think 
it  would  be  found  that  not  only  the  law  of  nations  and  the  practice 
of  our  own  government,  but  also  the  common  and  civil  law,  and  (I 
think  it  might  also  be  safely  asserted)  the  municipal  law  of  all  civilised 
nations,  concur  upon  this  point,  and  equally  authorize  and  require  the 
allowance  of  this  interest.  Not  interest  eo  nominey  but  as  a  measure 
of  damages  for  the  loss  of  the  use  of  the  property  in  question.  No 
doubt  in  many  cases  the  value  of  the  use  of  one's  property  is  much 
more  than  the  ordinary  rate  of  interest  of  the  country.  The  exact 
value  of  the  use,  or  of  the  profits  to  be  derived  from  the  use  of  property , 
depends  upon  so  many  contingencies,  and  might  vary  so  much  from 
year  to  year^  that  it  would  be  difficult  for  any  court  or  board  of  com- 
missioners to  undertake  to  fix  the  precise  amount  of  injury  or  damage 
which  might  in  a  given  case,  ana  for  a  series  of  years,  fairly  result 
from  the  destruction  or  loss  of  the  property.  If  converted  into  cash, 
the  money  would,  of  course,  produce  theordinaryrate  of  interest  then 
current  in  the  country ;  and  nence  the  allowance  of  interest  in  lieu  of 
more  specific  damages  has  been  adopted  as  a  rule  most  obviously  just, 
and  as  affording  a  reasonable  remuneration  on  the  one  hand, 
while  it  avoids  extravagant  or  exorbitant  damages  on  the  other. 
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though  in  municipal  courts,  and  for  private  wrongs,  it  is  usually  con- 
sidered the  most  mitigated  measure  of  damages. 

I  proceed  now  to  show  the  opinions  of  approved  writers  on  the  public 
law  on  this  point. 

Butherforth,  in  his  chapter  on  '^  Reparation  for  Damages  done/' 
lays  down  the  rule  thus:  '^  In  estimating  the  damages  which  any 
one  has  sustained,  when  such  thiugs  as  he  has  a  perfect  right  to  are 
taken  from  him  and  withholden  or  intercepted,  we  are  to  consider  not 
only  the  value  of  the  thing  itself,  but  the  value  likewise  of  the  fruits 
or  pn^  that  might  have  arisen  from  it.  He  who  is  the  owner  of  a 
thiDg  is  likewise  the  owner  of  such/rat^  or  profitSy  so  that  it  is  as 
properly  a  damage  to  be  deprived  of  them  as  to.be  deprived  of  the  thing 
itself." — (Rutherforth's  Institutes,  book  1,  ch.  17,  §  5.) 

This  authority  is  cited  by  Mr.  Pinkney,  and  relied  upon  by  him  in 
his  argument  as  one  of  the  commissioners  under  the  treaty  of  1794 
with  Great  Britain. — (Vide  Wheaton's  Life  of  Pinkney,  pages  261 
and  262. 

Reprisals  are  one  mode  of  obtaining  satisfaction  by  nations  for  al- 
leged injuries ;  and  that  satisfaction,  according  to  Vattdj  and  other 
good  authorities  on  the  subject,  is  '^  payment  of  what  is  due,  together 
iciih intere^  AH^  DAUAQm."  Yattel,  in  speaking  of  reprisals,  says: 
'*  If  a  nation  refuses  to  pay  a  debt  or  repair  an  injury,  or  give  ade- 
quate satisfaction  for  it^  the  latter  may  seize  something  belonging  to 
the  former  and  apply  it  to  her  own  advantage  till  she  obtains  payment 
of  what  is  dae  to  her,  together  toith  interest  and  damages^  or  keep  it  as 
a  pledge  till  she  has  received  ample  satisfaction." — (Yattel,  book  2, 
ch.  18,  sec.  342.) 

Mr.  Wheaton^  also,  in  his  work  on  international  law,  lays  down  the 
same  rule  in  regard  to  reprisals,  and  quotes  the  above  sentence  from 
Vattel. — (Wheaton's  International  Law,  part  4,  ch  1,  sec.  ^.) 

Grotius  also  says  that '  ^  the  loss  or  diminution  of  any  one's  possession 
is  not  confined  to  injuries  done  to  the  substance  alone  of  the  property, 
bat  includes  everything  affecting  the  produce  of  it,  whether  it  has  been 
gathered  or  not,"  &c. — (Campbell's  Grotius,  vol.  2,  ch.  17,  sec.  4.) 
And  aeain,  in  sec.  5  of  the  same  chapter,  this  author  says :  '^  Damages 
are  to  be  computed,  too,  not  according  to  actttal  gain^  but  according 
to  the  reasonable  expectation  of  it,  which  in  case  of  growing  crop  may 
be  judged  of  by  the  abundance  or  scarcity  of  that  particular  season." — 
(See  also  this  17th  chapter  of  Grotius  generally,  on  the  subject  of 
damages.) 

But  we  have  another  source  to  which  we  can  confidently  look  for  a 
clear  exposition  of  the  law  of  nations  on  this  point,  and  that  is  the 
pri^  courts  of  this  country  and  Europe. — (Vide  1  Kent's  Com.,  68, 
&^, and  70.  Wheaton's  International  Law,  page  47.)  And  in  9  Cranch, 
244— case  of  the  Adeline  and  cargo,  the  Supreme  Court  of  the  United 
States,  also  say,  that  the  '^  court  of  prize  is  emphatically  a  court  of 
the  law  of  nations,  and  takes  neither  its  rules  nor  its  character  from 
the  mere  munipical  regulations  of  any  country." 

l^t  us  look,  then,  to  see  how  the  prize  courts  have  dealt  with  this 
qaestioQ,  and  what  have  been  their  decisions  under  it.  In  the  case  of 
the  Amiable  Nancy,  3d  Wheaton,  page  546,  the  Supreme  Court  of  the 
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United  States  say,  that  in  estimating  the  damages  for  property  captured 
or  destroyed,  '^  the  prime  cost  or  value  of  the  property  lost,  and  in 
case  of  injury  the  diminution  in  value  hy  reason  of  the  injury,  with 
interest  thereon,  affords  the  true  rule  for  estimating  damages  in  such 
cases." 

So  in  the  case  of  the  Lively,  Ist  Gallison,  315,  Judge  Story  says  : 
^^  The  proper  measure  of  damages  in  cases  of  illegal  capture,  &c.,  is 
the  prime  value  and  interest  to  the  day  of  judgment." 

And  in  the  case  of  the  Anna  Maria,  2d  Wheaton,  327,  Chief  Justice 
Marshall  lays  down  the  same  rule  for  ascertaining  the  amount  of 
damage,  viz  *'  The  value  of  the  vessel,  the  prime  cost  of  the  cargo, 
with  all  charges,  and  the  premium  of  insurance  when  it  has  been  paid, 
with  interest y  are  to  be  allowed."  And  aeain:  in  the  case  of  the 
Appolon,  9th  Wheaton,  362,  the  same  rule  is  affirmed,  and  the  court 
say:  '^The  just  measure  of  damages  has  been  deemed  to  be  the 
actual  value  of  the  property,  with  interest,  upon  the  amount  from  the 
time  of  the  trespass." 

That  such  is  also  the  rule  of  the  British  admiralty  courts  when 
sitting  as  prize  courts,  see  the  case  of  the  Acteon,  2d  Dodson,  page  84, 
which  is  alluded  to  in  Mr.  Wirt's  opinion  of  May  17,  1826. — 
(Vide  Opinions  of  Attorneys  Greneral,  pages  568,  '69  and  '70.) 

In  closing  this  citation  of  authorities  going  to  show  the  public  or 
national  law,  I  cannot  refrain  from  quoting  the  following  language 
of  Chancellor  Kent:  ^'In  cases  where  the  principal  jurists  agree,  the 
presumption  will  be  very  great  in  favor  of  the  solidity  of  their 
maxims,  and  no  civilized  nation,  that  does  not  arrogantly  set  all 
ordinary  law  and  justice  at  defiance,  will  venture  to  disregard  the 
uniform  sense  of  established  writers  on  international  law," — (1  Kent's 
Com.,  pages  18  and  19.) 

I  next  turn  to  the  practice  of  our  own  government  on  this  point, 
and  I  think  it  will  be  found  that  they  have  adopted  this  rule,  and  have 
uniformly  insisted  upon  it  against  other  nations,  as  affording  the  only 
just  measure  of  satisfaction  or  indemnification  for  injuries. 

The  most  important  and  leading  cases  which  have  occurred  in  the 
history  of  our  government  are  those  which  arose  between  this  country 
and  Great  Britain — the  first  under  the  treaty  of  1794,  and  the  other 
under  the  first  article  of  the  treaty  of  Ghent.  In  the  latter  case  the 
United  States,  under  the  first  article  of  that  treaty,  claimed  compensa- 
tion for  slaves  and  other  property  taken  away  from  the  country  by 
the  British  forces  at  the  close  of  the  war  in  1815.  A  difference  arose 
between  the  two  governments,  which  was  submitted  to  the  arbitrament 
of  the  Emperor  of  Russia,  who  decided  ''that  the  United  States  of 
America  are  entitled  to  a  just  indemnification  from  Great  Britain  for 
all  private  property  carried  away  by  the  British  forces."  A  joint 
commission  was  instituted  for  the  purpose  of  deciding  and  awarding 
upon  the  individual  claims  which  were  thus  provided  for  ;  and  one  of 
the  first  questions  that  arose  between  the  British  and  American 
commissioners  was  as  to  the  measure  of  damage  to  be  allowed,  i.  e. , 
what  is  a  just  indemnification  for  property  taken  or  destroyed,  and 
whether  the  claimants  were  entitled  to  interest  as  a  part  of  the 
damages  ? 
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The  British  commissioner  revised  to  allow  the  interest,  but  the 
American  commissioner  (Lan^don  Cheves)  insisted  apon  its  allowance, 
and  in  a  series  of  the  most  able  and  unanswerable  arguments  demon- 
strated the  correctness  of  his  position. 

The  language  of  Mr.  Cheves,  in  many  instances,  in  the  course  of  his 
arguments,  applies  with  so  much  force  to  these  cases  that  it  is  worthy 
of  most  particular  notice.     He  says  : 

'^  The  claim  is  not  of  interest,  eo  nomine^  it  is  adopted  as  a  mitigated 
rule  of  damages,  compensation,  or  indemnification,  founded  on  the 
estimated  pecuniary  value  of  the  article  withheld  ;  in  that  case  the 
common  law  and  the  civil  law  are  both  clear  in  allowing  reparation  of 
the  loss  of  the  use  of  the  thing  withheld  from  the  commencement  of 
the  tortious  detention .  The  rule  of  the  public  law  is  the  same. ' ' 
Again  he  savs : 

'^  Indemnification  means  a  reimbursement  of  a  loss  sustained.  If 
the  property  taken  away  on  the  17th  February,  1815,  were  returned 
now  umnjured,  it  would  not  reimburse  the  loss  sustained  by  the  taking 
away  and  consequent  detention  ;  it  would  not  be  an  indemnification. 
The  claimant  would  still  be  unindemnified  for  the  loss  of  the  we  of 
his  property  for  ten  years,  which,  considered  as  money,  is  nearly 
equivalent  to  the  original  value  of  the  principal  thing ;  so  in  sub- 
stituting a  pecuniary  value  for  the  thing,  unless  interest  is  allowed  for 
the  use  of  the  money,  the  claimant  will  remain  unindemnified." 
Again : 

'*If  interest  be  an  incident  usually  attendant  on  the  delay  of  pay- 
ment of  debts^  damages  are  equally  an  incident  attendant  on  the 
withholding  an  article  of  property  ;  and  when  they  are  rendered  in 
the  shape  of  damages,  they  are  usually  given  with  a  liberal  and 
sometimes  an  unsparing  hand. 

''It is,  then,  a  mitigation  of  the  usual  incident  of  damages  for  the 
detention  of  property,  to  establish  a  fixed  and  equitable  rate  of  interest 
as  the  equivalent.  There  is  no  doubt  that  this  is  the  leading  reason 
why  boards  of  commissioners,  sitting  as  the  representatives  of  nations, 
have  so  generally  made  interest  the  rule  oi  damages,  instead  of  a* 
capricious  discretion,  which  would  perhaps  often  become  an  unjust  and 
vindictive  assessment  of  them." 

In  consequence  of  the  disagreement  of  the  commissioners,  the  com- 
mission was  broken  up,  and  the  arguments  and  authorities  submitted 
to  the  United  States  government,  and  the  subject  fully  considered  by 
it.  The  opinion  of  Mr.  Wirt,  then  Attorney  General,  was  called  for 
by  the  Secretary  of  State,  which  opinion  fully  sustained  the  positions 
taken  by  Mr.  Cheves  in  all  respects. — (Vide  Opinions  of  the  Attorneys 
General,  pages  568,  '69,  '70  and  '71.) 

Mr.  Wirt,  after  alluding  to  the  fact  that  the  slaves  and  other  pro- 
perty of  American  citizens  had  been  taken  away  in  1815,  and  withheld 
nomthem  ever  since,  says  :  **They  have  lost  the  use  of  their  property 
eleven  years :  is  the  meagre  return  of  the  average  value  at  the  time 
the  slaves  and  other  property  were  taken,  a  just  indemnification  for 
the  vhole  wrong  ?  Is  it  consistent  with  the  usages  of  nations,  which 
Sir  John  Nicholl  recognizes,  to  redress  an  act  of  wrongful  violence 
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by  the  return,  at  any  distant  time,  of  the  naked  valae  of  the  article  at 
the  date  of  the  injury?" 

The  government  of  the  United  States  adopted  and  approved  these 
positions,  as  will  be  seen  by  the  letter  of  Mr.  Clay,  then  Secretary  of 
otate,  to  Mr.  Vaughan,  the  British  minister,  under  date  of  the  15th 
April,  1826,  in  which  Mr.  Clay  says:  ''  We  are  prepared  to  show,  if 
it  were  proper  now  to  enter  upon  this  discussion,  that  interest  is  a  fair 
and  just  component  part  of  the  indemnification  which  the  convention 
stipulates,  and  that  tvUJioiU  interest  it  would  fall  far  short  of  the  in- 
tentions of  his  Imperial  Majesty's  decision.'' 

These  claims,  however,  were  finally  compromised  between  the  two 
governments,  by  accepting  from  the  British  government  |1 ,204,960 
as  a  gross  sum,  in  satisfaction  of  the  claims  in  question,  Mr.  Cheves 
having,  as  commissioner,  previously  reported  to  the  government  that 
the  whole  amount  of  all  the  claims  would  be  about  |1,260,000,  inclu- 
ding principal  and  interest.  The  interest  included  in  his  estimate  was 
about  |464,000.  It  matters  not,  however,  I  apprehend,  how  the 
claim  was  compromised,  or  what  sum  was  received,  unless  the  United 
States  yielded  the  point  of  interest,  which  they  did  not  do,  but,  on 
the  contrary,  must,  from  the  above  statement,  have  received  more 
than  |418,000  expressly  for  interest,  as  estimated  by  Mr.  Cheves. 

An  earlier  case,  in  which  this  principle  of  interest  was  involved, 
arose  under  the  treaty  of  1794  between  the  United  States  and  Great 
Britain,  in  which  there  was  a  stipulation  on  the  part  of  the  British 
government  in  relation  to  certain  losses  and  damages  sustained  by 
American  merchants  and  other  citizens,  by  reason  of  the  irregular  or 
illegal  capture  of  their  vessels  and  other  property  by  British  cruisers, 
and  the  7th  article  provides,  in  substance,  that  <^  full  and  complete 
compensation  for  the  same  will  be  made  by  the  British  government  to 
the  said  claimants." 

A  joint  commission  was  instituted  under  this  treaty,  which  sat  in 
London,  and  by  whom  these  claims  were  adjudicated.  Mr.  Pinckney 
and  Mr.  Gore  were  commissioners  on  the  part  of  the  United  States, 
and  Dr.  NichoU  and  Dr.  Swabey  on  the  part  of  Great  Britain  ;  and 
it  is  believed  that  in  all  instances  this  commission  allowed  interest  as 
a  part  of  the  damage.  In  the  case  of  ^'  the  Betsey,"  one  of  the  cases 
which  came  before  the  board.  Dr.  NichoU  stated  the  rule  of  compen- 
sation as  follows : 

'^  To  reimburse  the  claimants  the  original  cost  of  their  property  and 
all  the  expenses  they  have  actually  incurred,  together  toith  interest  on 
the  whole  amount,  would,  I  think,  be  a  just  and  adequate  compensa- 
tion. This,  I  believe,  is  the  measure  of  compensation  usually  made 
by  all  belligerent  nations,  and  accepted  by  all  neutral  nations  for 
losses,  costs,  and  damages,  occasioned  by  illegal  captures." — (Vide 
Wheaton's  life  of  Pinckney,  page  198  ;  also  265,  (note,)  and  page 

371.) 

By  a  reference  to  the  American  State  Papers,  Foreign  Relations, 
vol.  2,  pages  119,  120,  it  will  be  seen  by  a  report  of  the  Secretary  of 
State  of  the  16th  February,  1798,  laid  before  the  House  of  Represent- 
atives, that  interest  was  awarded  and  paid  on  such  of  these  claims  as 
had  been  submitted  to  the  award  of  Sir  Wiliam  Scott  and  Sir  John 
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Nicholly  as  it  was  in  all  cases  by  the  board  of  commissioners.  In  con- 
seqaence  of  some  difference  of  opinion  between  the  members  of  this 
commission,  their  proceedings  were  suspended  until  1802,  when  a  con- 
vention was  concluded  between  the  two  governments,  and  the  com- 
mission reassembled,  and  then  a  question  arose  as  to  the  allowance  of 
interest  on  the  claims  during  the  suspension.  This  the  American  com- 
missioners claimed  ;  and  though  it  was  at  first  resisted  by  the  British 
commibsioners,  yet  it  was  finally  yielded,  and  interest  was  allowed  and 
paid. — (See  Mr.  King's  three  letters  to  the  Secretary  of  State,  26th 
March,  1803,  23d  April,  1803,  and  30th  April,  1803;' American  State 
Papers,  Foreign  Relations,  vol.  2,  pages  387  and  388.) 

Another  case  in  which  this  principle  was  involved  arose  under  the 
treaty  of  the  27th  October,  1795,  with  Spain  ;  by  the  2l8t  article  of 
which,  '*  in  order  to  terminate  all  differences  on  account  of  the  losses 
sustained  by  citizens  of  the  United  States  in  consequence  of  their  ves- 
sels and  cargoes  having  been  taken  by  the  subjects  of  his  Catholic 
Majesty  during  the  late  war  between  Spain  and  France,  it  is  agreed 
that  all  such  cases  shall  be  referred  to  the  final  decision  of  commis- 
sioners, to  be  appointed  in  the  following  manner,"  &c.  &c.  The  com- 
missioners were  to  be  chosen,  one  by  the  United  States,  one  by  Spain, 
and  the  two  were  to  choose  a  third,  and  the  award  of  the  commissioners, 
or  any  two  of  them,  was  to  be  final,  and  the  Spanish  government  to 
pay  the  amount  in  specie.  ^ 

This  commission  awarded  iTtterest  as  part  of  the  damages. — (Vide 
American  State  Papers,  vol.  2,  Foreign  Relations,  page  283.)  So  in 
the  case  of  claims  of  American  citizens  against  Brazil,  settled  by  Mr. 
Tudor,  United  States  minister,  interest  was  claimed  and  allowed. — 
(Vide  Ex.  Doc,  1st  session  25th  C!ongress,  House  of  Representatives, 
Doc.  32,  page  249.) 

Again  :  in  the  convention  with  Mexico  of  the  11th  April,  1839,  by 
which  provision  was  made  by  Mexico  for  the  payment  of  claims  of 
American  citizens  for  injuries  to  persons  and  property  by  the  Mexican 
authorities,  a  mixed  commission  was  provided  for,  and  this  commission 
allowed  interest  in  all  cases. — (See  communication  of  the  President  to 
the  House  of  Representatives,  including  the  report  of  the  commis- 
sioners, under  date  of  25th  August,  1842.  Ex.  Doc.  House  of  Rep- 
resentatives, 2d  session  of  27th  Congress,  vol.  5,  Doc.  291.) 

So,  also,  under  the  late  treaty  with  Mexico  of  2d  Februarv,  1848. 
The  board  of  commissioners  for  the  adjustment  of  claims  unaer  that 
treaty,  which  lately  sat  at  Washington,  allowed  interest,  in  all  cases,, 
for  property  lost,  from  the  origin  of  the  claim  until  the  day  when  the 
commission  expired. 

Other  cases  might  be  shown  in  which  the  United  States,  or  their 
authorised  diplomatic  agents,  have  claimed  interest  in  such  cases,  or 
where  it  has  been  paid  in  whole  or  in  part. — (See  Mr.  Russell's  letter 
to  the  Count  de  Engstien  of  5th  October,  1818 ;  American  State  Pa- 
pers, vol.  4,  Foreign  Relations,  p.  639,  and  proceedings  under  the 
convention  with  the  Two  Sicilies,  of  Octobar,  1832  ;  Elliott's  Dip, 
Code,  p.  625.)  But  I  think  it  can  hardly  be  necessary  to  pursue  this 
subject  farther  in  order  to  show  the  practice  of  our  govenment  with 
foreign  nations,  or  with  claimants  under  treaties. 
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The  rule  of  the  common  law  on  thifl  point  is  the  same  as  that 
already  laid  down  as  the  rule  of  the  public  or  national  law. 

In  the  case  of  Gonard  against  the  Pacific  Insurance  Company,  it 
was  stated  by  Judge  Baldwin  that,  in  actions  of  trespass  or  for  torts, 
"  the  general  rule  of  damage  is  the  value  of  the  property  taken,  with 
interest  from  the  time  of  taking  down  to  the  time  of  trial.  This  is 
generally  considered  as  legal  compensation  which  refers  solely  to  the 
injury  done  to  the  property  taken,  and  not  to  any  collateral  or  conse- 
quential damages  resulting  to  the  owner  by  the  trespass.  These  are 
taken  into  consideration  only  in  a  case  more  or  less  aggravated." — 
(See  6  Peters,  273,  and  also  282,  where  the  Supreme  Court  affirm  the 
correctness  of  this  rule. ) 

Sedgwick,  on  the  measure  of  damages,  (pp.  549  and  550,)  says : 
"When  trespass  is  brought  for  personal  property,  and  no  circum- . 
stances  of  aggravation  are  shown,  the  value  of  the  property,  taith  in- 
terest ^  furnishes  the  measure  of  damages." 

In  all  cases  of  injury  to  property,  whatever  may  be  the  form  of  the 
action,  the  rule  that  "  the  value  of  the  property  at  the  time  of  the 
injury,  with  interest  thereon  from  that  time,  is  the  measure  of  dam- 
ages," is  of  universal  application  ;  and  in  various  ceases  of  trespass, 
trover,  case,  replevin,  &c.,  this  rule  is  abundantly  supported  by  the 
following  authorities : 

Wilson  vs.  Conine,  2  Johnson's  Rep.,  p.  280. 

2d  G-reenleaf's  Evidence,  p.  282,  and  cases  there  cited  : 

Particularly  14  Pickering,  pp.  356  and  361. 

14  Johns.  273  ;  15  ditto,  198-206. 
Sedgwick  on  Damages,  517. 

17  Pickering,  p.  1  ;  21  ditto,  p.  559. 
7  Monroe,  209  ;  1  Metcalf,  172. 
2  Hill,  132  ;  3  Bibb,  92. 
7  Metcalf,  354  ;  3  Little,  25. 

Also,  United  States  Digest,  p.  510,  and  Brannin  vs.  Johnson,  19 
Maine  Rep.,  361. 

Bissell  vs.  Hopkins,  4  Cowen,  52. 
Hyde  vs.  Stone,  7  Wendell,  354. 
Dellenbuch  vs.  Jerome,  7  Cowen,  294. 
Also,  7  Porter's  Alabama  Rep.,  481. 

15  Connecticut  Rep.,  302. 

In  fact,  this  principal  must  be  so  familiar  to  every  common  law 
lawyer  that  it  is  perhaps  hardly  necessary  to  cite  any  authorities, 
much  less  to  accumulate  them,  which  might  easily  be  done  almost  ad 
infinitum.  I  will  only  add  two  more  citations,  drawn  from  the  civil 
law,  to  show  that  ^*  fruits  or  profits  were  awarded  in  cases  of  wrongful 
taking  or  detention  of  property,"  as  part  of  the  damages,  by  Justin- 
ian.— (See  liber  22,  di  rei  vind.  ;  liber  17  ;  Cod.  lib.  3,  c.  De  Condit 
ex  leg.     Also,  Domat.  vol.  1,  lib.  3,  tit.  5.) 

In  the  course  of  the  argument  my  attention  was  called  to  the  well- 
known  letter  from  Mr.  JeflFerson  to  Mr.  Hammond,  the  British  min- 
ister, of  29th  May,  1792. — (American  State  Papers,  vol.  1 ;  Foreign 
Relations,  vol.  1,  pp.  201,  213,  214.)  That  very  able  disquisition  on 
the  subject  of  interest  is  confined  entirely  to  the  question  of  inter- 
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est  on  debts,  or  money  demands,  and  when  and  under  what  circum- 
stances it  may  or  ought  to  be  allowed  or  disallowed  in  such  cases  ; 
and  hence  it  furnishes  no  clear  rule  in  respect  to  the  allowance  of  in- 
terest as  a  measure  of  damages  in  cases  ot  t(yrt^  or  in  redress  of  inju- 
ries, or  as  a  compensation  for  the  loss  of  the  use,  or  of  the  profits  of 
the  property  illegally  taken.  At  all  events,  there  is  nothing  in  the 
reasoning  or  arguments  of  that  paper  which  in  any  respect  militates 
against  the  positions  above  taken. 

This  controversy  between  Mr.  JeiFerson  and  Mr.  Hammond  was 
finally  settled  by  the  sixth  article  of  the  treaty  of  1794,  as  will  be 
seen  by  a  reference  to  that  article,  in  which  this  government  certainly 
do  not  deny  the  propriety  of  the  interest. 

But  it  is  said  ^Hhe  government  never  pays  interest,''  It  will  readily 
be  admitted  that  there  is  no  statute  law  to  sustain  this  position.  The 
idea  has  grown  up  from  the  custom  and  usage  of  the  accounting  offi- 
cers and  departments  refusing  to  allow  interest  generally  in  their  ac- 
counts with  disbursing  officers  and  in  the  settlement  of  unliquidated 
domestic  claims  arising  out  of  dealings  and  transactions  with  the  gov- 
ernment. It  can  hardly  be  pretended,  however,  that  this  usage  or 
custom  is  sufficiently  "reasonable,"  well  known,  and  ''certain,"  to 
give  it  the  force  and  effect  of  law,  and  to  override  and  trample  under 
foot  the  law  of  nations,  the  municipal  law  of  the  country,  and  also 
the  well  settled  practice  of  the  government  itself  in  its  intercourse 
with  other  nations.  This  would,  indeed,  be  giving  most  potent  effect 
to  departmental  usage. 

That  the  usage  or  practice  of  any  particular  executive  department 
of  a  government  cannot  be  sustained  (however  ancient  it  may  be) 
when  against  the  well  settled  principles  of  law,  (see  3d  Burrows' 
Bep.,  1767.)  "When  the  law  is  clear,  usage  cannot  control  it." — 
(2d  Oowen,  707  ;  New  York  Firemen's  Insurance  Company  vs.  Ely; 
and  16  Johnson,  374.) 

Now,  if  by  the  law  of  nations  and  all  other  laws,  it  is  clear  that  the 
United  States  are  bound  to  pay  interest  as  a  part  of  the  damages  in 
these  cases,  as  I  think  I  have  shown  that  it  is,  certainly  no  practice 
or  usage  of  the  Treasury  Department  can  relieve  them  from  that  ob- 
ligation. 

Bat  the  assertion  that  the  '^  government  never  pays  interest"  is  not 
founded  in  fact.  There  is  no  such  inflexible  usage  or  custom  in  the 
broad  sense  in  which  it  is  generally  understood  or  stated.  The  gov- 
ernment is  just  as  much  bound  to  do  equal  and  exact  justice  to  all  as 
an  individual  would  be  ;  and  they  not  only  do  pay  interest^  but  have 
done  it  in  many  domestic  cases  of  a  character  similar  to  these  claims, 
and  that,  too,  under  the  advice  and  approval  of  the  law  officers  of  the 
government. 

In  the  case  of  Major  Tharp,  referred  to  the  Attorney  General  for 
Wa  opinion,  the  present  Chief  Justice,  (then  Attorney  General)  says  : 
/^lam  not  aware  of  any  statute  of  the  United  States  that  forbids  the 
Secretary  of  War  or  the  accounting  officers  to  allow  interest  to  a 
claimant  if  it  should  appear  that  interest  is  justly  due  to  him.  As 
the  United  States  are  always  ready  to  pay  when  a  claim  is  presented, 
supported  by  proper  vouchers,  it  can  rarely,  if  ever,  happen  that  they 
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are  justly  chargeable  with  interest^  because  it  is  the  fault  of  the 
claimant  if  he  delays  presenting  his  claim,  and  does  not  bring  forward 
the  proper  vouchers  to  prove  it  and  justify  its  payment.  But  in  Major 
Tharp's  case,  or  any  other,  if  the  Secretary  of  War,  upon  a  review  of 
the  whole  evidence,  should  be  of  the  opinion  that  interest  is  justly  due 
to  the  claimant,  I  think  he  may  legally  allow  it." — (Opinions  of  At- 
torneys General,  1841.) 

Here  we  have  the  whole  length  and  breadth  of  the  rule,  and  the 
reasons  of  it.  But  if  any  such  rule  or  practice  or  usage  had  acquired 
the  force  or  dignity  of  a  **  custom"  or  law,  the  then  Attorney  (Jeneral 
could  not  with  propriety  have  said  that  the  Secretary  might ''  legally 
aUoio  interest'  *  in  any  case  ;  if  the  rule  was  inflexible — if  it  was  law^ 
the  Secretary  could  not  depart  from  it. 

In  the  case  of  O'Sullivan,  the  direct  question  arose,  whether  the 
party  claimant  was  entitled  to  an  allowance  for  the  loss  of  the  use  of 
his  property,  in  addition  to  the  value  of  the  property  it«elf.  The 
property  was  a  vessel,  and  the  claim  was  for  demurrage,  being  much 
more  than  the  legal  rate  of  interest  on  the  value  of  the  property. 
The  Attorney  General  (vide  Opinions  of  Attorneys  General,  p.  1815) 
decided  that  it  was  allowable  ;  and  it  is  understood  that  it  was  allowed 
and  paid  at  the  Treasury  Department  as  a  part  of  the  ^^  actual  lass." 

In  the  case  of  Sibbald,  an  act  of  Congress  provided  that  he  should 
be  paid  the  ^'  aclual  damages"  which  he  had  suffered  by  injuries  to 
his  property  ;  and  in  this  case  interest  was  allowed  under  the  opinion 
of  Attorney  General  Nelson,  of  30th  September,  1844. 

In  the  case  of  George  Fisher,  an  act  of  Congress  |2:ave  him  a  ^'  full 
and  fair  indemnity"  for  certain  ''  losses  and  injuries"  suffered  by  him. 
In  this  case  interest  was  allowed,  with  the  sanction  of  the  Attorney 
General. 

But  I  forbear  to  pursue  this  point  any  further.  If  enough  has  not 
already  been  shown  to  establish  the  propriety  and  justice,  as  well  as 
the  legality,  of  allowing  interest  in  these  cases,  I  should  despair  of 
doing  so  either  by  argument  or  authority.  If  ^'  Moses  and  the  Pro- 
phets" were  not  sufficient  for  the  unbeliever  of  olden  time,  so  neither 
would  a  more  lucid  exposition  or  a  greater  array  of  authority  tend  to 
convince  one  who  doubts  upon  this  point. 

It  remains  for  me  now  to  notice  more  particularly  some  of  the  other 
points  and  arguments  of  the  respective  counsel  on  the  hearing  of  this 
case.  The  paper  hereto  annexed  (marked  A)  shows  the  points  sub- 
mitted by  the  district  attorney  on  behalf  of  the  United  States.  He 
also  made  some  objections  to  the  admissibility  of  evidence  and  other 
minor  objections  of  that  character,  which  were  settled  as  they  arose  in 
the  course  of  the  argument,  and  which  it  is  not  deemed  necessary  to 
advert  to  more  particularly. 

On  the  part  of  the  claimant,  his  counsel  also  made  certain  points, 
which  are  substantially  stated  in  the  paper  hereto  annexed,  (marked  B.) 

It  will  be  perceived  by  a  reference  to  these  '^points"  of  the  re- 
spective parties,  that  the  true  construction  of  the  last  clause  of  the 
9th  article  of  the  treaty,  and  of  the  laws  of  Congress  of  1823  and 
1834,  to  carry  it  into  effect,  as  well  as  the  character  of  the  decisions 
in  these  cases,  whether  judicial  or  otherwise,  and  the  effect  of  the 
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awards,  were  drawn  in  question  by  both  parties,  and  made  the  subject 
of  elaborate  argument. 

As  the  judge  is  required  to  adjudicate  these  cases  according  to  the 
provisions  of  the  treaty  it  is,  no  doubt,  very  proper  to  inquire  and 
ascertain  the  true  construction  of  those  provisions  as  well  as  of  the 
acts  of  Ciongress  to  carry  it  into  eflfect.  But  it  may  well  be  doubted 
whether  some  of  the  questions  above  alluded  to  are  necessarily  or 
legitimately  questions  for  my  consideration,  and  to  what  extent  I  am 
called  upon  to  give  any  decision  in  respect  to  them.  And  so  far  as 
they  do  not  relate  to  the  appropriate  action  of  the  judge,  under  the 
treaty  and  the  laws,  I  do  not  intend  and  shall  not  be  understood,  I 
trust,  as  attempting  to  give  any  authoritaiive  decision  upon  them .  But 
as  they  are  so  interwoven  with  each  other  that  it  is  difficult  to  separate 
them,  and  as  both  parties  have  pressed  them  strongly  upon  my  atten- 
tion, and  both  parties  (the  district  attorney  on  behalf  of  the  United 
States,  as  well  as  the  council  for  the  claimant)  have  particularly  re- 
quested my  opinion  on  aU  the  points  argued,  I  proceed  to  state,  so 
far  as  it  relates  to  the  main  questions  arising  out  of  those  points,  my 
conclusions  or  opinion,  although  in  some  respects  they  are  different 
from  my  former  preconceived  views. 

I  have  already  remarked  that  I  consider  this  clause  of  the  9th  article 
of  the  treaty  as  the  paramount  law  of  the  case,  and  the  acts  of  Con- 
gress of  1823  and  1834  as  auxiliary  or  subsidiary  to  the  treaty,  and 
intended  to  carry  its  provisions  into  effect.     The  mode  provided  by  the 
treaty  of  establishing  the  amount  of  the  claim  in  each  of  these  cases, 
or  of  ascertaining  the  sum  to  be  paid,  is  a  novel  and  unusual  one  for 
such  claims,  and,  so  far  as  I  am  aware,  is  not  found  in  any  other 
treaty,  or  adopted  in  any  similar  case.     Usually  a  board  of  com- 
missioners is  provided  for  the  adjustment  of  such  claims  ;  but  in  this 
case  the  treaty  provides  that  the  United  States  shall  pay  or  make 
satisfaction  for  such  injuries  to  individuals  as  '^  shall  he  established  by 
process  of  law."    It  is  not  to  be  presumed  that  the  able  diplomatist 
who,  on  the  part  of  the  United  States,  negotiated  this  treaty,  and  well 
understood  the  import  of  words,  used  this  term  at  random,  and  with- 
out aoine  definite  intent ;  nor  that  the  Spanish  minister's  attention 
was  not  called  to  this  extraordinary  mode  of  adjusting  claims  under 
a  treaty,  and  that  he  did  not  well  understand  its  effect.     If  this 
phrase,  or  term,  is  one  not  known  to  the  law  of  nations,  or  one  which, 
by  the  public  law,  has  no  particular  meaning  or  construction  attached 
to  it,  we  musty  of  necessity,  look  to  the  common  law,  or  the  municipal 
law8  of  our  own  country  or  Spain,  or  wherever  the  term  may  be  found, 
for  the  true  construction  of  it.     The  term  is  one  which  is  used  in  the 
Constitution  of  the  United  States,  and,  either  in  the  same  language  or 
substance,  in  the  constitutions  of  many  of  the  States,  and  one  which 
is  familiar  both  in  this  country  and  England,  and  well  known  to  the 
common  law  ;  and,  as  a  "  term  of  art,"  Grotius  says,  recourse  must 
^  liad  to  those  most  experienced  in  that  art  for  explanation. — (See 
Campbeirs  Grotius,  vol.  2,  chap.  16,  on  the  Interpretation  of  Treaties, 
wc.  3.    Also  Yattel,  book  2,  chap.  17,  sec.  276 ;  and  same  principle 
in  Dwarris  on  Statutes,  p.  702 ;  and  Puffendorff,  book  5,  cnap.  12, 
sec.  4.)    And  again^  Vattel  says  that  *'  attention  ought  principally  to 
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be  paid  to  the  words  of  the  promising  party,"  and  those  words  should 
of  course  have  their  full  effect  as  he  understood  them. — (Vattel,  book 
2,  chap.  17,  sec.  267.  Also,  vide  sec.  268,  &c.  Also,  Kent,  vol.  1, 
p.  174 ;  and  Wheaton's  Int.  Law,  p.  334,  sec.  17 ;  and  particularly 
the  United  States  V8  Jones,  3  Wash.  C.  C.  Rep.  209,  and  at  216.) 

Looking,  then,  at  the  sources  from  which  we  must  of  necessity 
derive  the  true  construction  of  this  term,  we  see  at  once  that  ** process 
of  law"  must  of  necessity  mean  nothing  short  of  judicial  proceedings. 
Judge  Tucker  says  that  *'  due  process  of  law"  must  be  had  before  "a 
judicial  cowTt  or  judicial  mayistraie,'* — (Vide  Tucker's  Com.,  vol.  1, 
Appendix,  p.  203.) 

Chanicellor  Kent  (Com.,  vol.  2,  p.  13,  6  edition,  and  note  6)  says: 
^'The  better  and  larger  definition  of  'due  process  of  law,'  is,  that  it 
means  law  in  its  regular  course  of  administration  through  courts  of 
justice." — (See,  also,  Story's  Com.  on  the  Constitution,  vol.  3,  pp. 
660  and  661,  and  Baldwin's  Views  of  the  Constitution,  p.  137.) 

In  4th  Hill's  Rep.,  p.  146,  the  Supreme  Court  of  New  York  says 
that  the  words  ''cannot  mean  less  than  a  prosecution  or  suit  instituted 
according  to  prescribed  forms  for  ascertaining  guilt  or  determining 
title  to  property." — (See,  also,  2d  Coke's  Inst.,  p.  50,  and  19  Wen- 
dell, 676.^ 

To  establish  a  thing  by  "  process  of  law,"  then,  necessarily  requires 
a  hearing,  trial,  and  judgment,  before  some  judicial  tribunal  or 
magistrate,  and  the  proceedings  and  judgment,  or  decision,  must  of 
necessity  possess  all  the  elements  and  attributes  of  a  judicial  proceed- 
ing, provided  they  are  conducted  by  "  due  process  of  law." 

If  this  position  is  correct — and  after  the  most  mature  deliberation 
I  think  it  is — then  it  follows,  as  a  necessary  corollary  from  the  premises, 
that  the  awards  in  these  cases  were  judicial  decisions,  and  possess  the 
ordinary  attributes  or  effect  of  judicial  judgments,  and  necessarily 
final  and  conclusive,  unless  appealed  from  by  appeal  to  some  superior 
judicial  tribunal  authorized  to  re-examine  and  revise  them. 

But  it  is  said  that  a  direct  supervisory  or  appellate  power  over  the 
awards  of  the  judge  in  these  cases  is  given  by  the  2d  section  of  the 
act  of  Congress  of  1823,  to  the  Secretary  of  the  Treasury,  and  that 
he  is  authorized  by  that  act  to  alter,  revise,  and  modify  them  as  in  his 
opinion  may  be  just. 

The  first  answer  to  this  is,  that  if  the  position  above  assumed  be 
correct,  and  if  the  awards  are  judicial  decisions,  no  such  power  can 
rightfully  be  given  to  the  Secretary.  The  power  to  revise  or  reform 
the  judgments  or  decisions  of  any  court  or  judge  acting  iudiciallj, 
can  only  be  conferred  on  other  courts,  or  on  some  judicial  tribunal, 
and  cannot  constitutionally  be  lodged  in  the  Secretary  of  the  Trea- 
sury, or  any  other  executive  officer ;  and  in  so  far  as  the  act  makes  any 
such  provision,  it  would  be  unconstitutional  and  void. — (Vide  Ist 
Wheaton,  304  and  380,  Martin  va.  Hunter.) 

But  the  more  proper  view  of  this  point,  and  a  more  easy  solution  of 

this  apparent  difficulty,  is,  I  apprehend,  that  no  such  appellate  ^wer 

is  given  to  the  Secretary,  and  that  such  is  not  the  true  construction  of 

the  act  of  Congress. 

The  treaty,  it  should  be  borne  in  mind^  provides  that  these  injuries 
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should  be  established  by  proceaaof  laWy  i.  e.,  judicially  established, 
as  is  above  assumed ;  and  the  obligation  of  the  treaty,  as  to  the  mode 
of  establishing  them,  is  equally  obligatory  upon  the  nation,  as  is  the 
duty  of  having  them  established  and  paid ;  and  Congress  could  not 
(or  perhaps  I  may  better  say  ottght  not)  to  make  any  law  which  should 
provide  another  and  different  mode  not  contemplated  by  the  treaty 
and  in  direct  violation  of  it.  I  have  no  doubt  that  Oongress  might, 
for  a  good  causej  annul  the  whole  treaty,  or  declare  that  some  partica* 
lar  article  of  it  should  not  be  observed,  (which  would  of  necessity, 
annul  the  whole.)  Every  nation,  of  course,  possesses  the  power  of 
determining  for  itself  the  propriety  and  expediency  of  renouncing 
treaties— and  this  nation  no  less  than  any  other — (and  they  have  ex- 
ercised it,  vide  1st  vol.  Stat,  at  Large,  p.  518.)  This  is  a  necessary 
attribute  of  so/ereignty;  and  if  Congress  should  pass  any  such  law 
or  joint  resolution,  the  courts  of  the  country  would,  of  course,  be  bound 
by  the  political  action  of  the  government  in  that  respect,  and  would 
DO  longer  consider  such  a  treaty  as  the  ''  supreme  law  of  the  land." 
Bat  no  such  question  arises  here  ;  Congress  have  not  attempted  to  do 
any  such  thing  ;  on  the  contrary,  every  act  which  they  have  passed 
on  this  subject  has  been  professedly  with  a  view  and  hona  fide  intent 
to  carry  out  the  treaty.  The  act  of  1823  is  entitled,  on  the  face  of  it, 
'^  An  act  to  carry  into  effect  the  9th  article  of  the  treaty,"  &c.,  &c. 
And  it  is  the  clear  duty  of  the  judicial  and  executive  departments  of 
the  government,  in  giving  a  construction  to  these  acts,  to  so  construe 
them,  if  possible,  as  to  carry  into  effect  the  intefidion  of  the  lemilative 
power,  and  at  the  same  time,  if  there  is  any  apparent  conflict  between 
the  acts  and  the  treaty,  to  give  that  interpretation  to  them  (if  it  can 
be  done)  which  will  make  them  harmonize  with  the  treaty,  and  render 
them  consistent  with  the  treaty  and  each  other ;  and  above  all,  not  to 
give  them  such  a  construction  as  would  virtually  nullify  the  acts 
themselves,  and  render  the  provisions  of  the  treaty  or  the  laws  them- 
selves useless  or  nugatory. 

Authorities  are  hardly  necessary,  I  apprehend,  to  sustain  this 
proposition :  but  I  will  refer  to  the  following :  2d  Cranch,  64,  or  1st 
Cond.  Bep.,  358  and  362.    Also,  Mr.  Wirt's  opinion,  already  quoted, 
pp.  568  and  569  ;  Dwarris  on  Stat.,  p.  690  ;  Pennington  vs.  Cox,  2d 
Cranch,  23,  or  1st  Cond.  Rep.,  346.)    Let  us  see,  then,  whether  a 
construction  can  properly  be  given  to  these  acts  which  shall  be  entirely 
consistent  with  the  treaty.     And  first,  let  it  be  be  borne  in  mind, 
that  the  first  section  of  the  act  of  1823  directs  that  theteclaims  shall 
be  adjusted  (adjudged)  '^agreeably  to  the  provisions  of  the^9th  article 
of  the  treaty  with  Spain."     (The  word  ^^cuHjust"  is  used  in  the  1st 
section ,  and  ^^cuijudged"  in  the  2d  section ;  hence  they  may  properly 
^  ooQsidered  as  synonymous  terms,  or  intended  so  to  be  in  tnis  act.) 
The  manifest  intent  of  this  provision  of  the  act  of  1823  is,  that  the 
treaty  should  be  the  supreme  or  governing  law  of  the  case  ;  and  as 
that  directed,  so  it  should  be.    Hence,  if  it  is  the  fair  intendment  of 
the  treaty  that  these  claims  should  be  jttdiciaUy  established,  then 
the  law  provides  likewise  for  the  same  thing,  so  far  as  the  first  sec- 
tion of  this  act  is  concerned. 
Is  there  anything,  then,  in  the  second  section  of  this  act,  or  the 


64  ROBERT  HABBI0ON. 

act  of  1834,  which  militates  against  this  position,  or  which  clashes 
*with  this  view  of  the  case,  or  with  the  provisions  of  the  treaty  ?  The 
second  section  of  this  act  provides  that  the  judge  shall  report  his 
decisions  when  in  favor  of  the  daimantj  with  the  evidence  on  which 
they  are  founded,  to  the  Secretary  of  the  Treasury,  '^  who,  on  heing 
satisfied  that  the  same  is  just  and  equitahle  within  the  provisions  of 
the  treaty,  shall  pay  the  amount  thereof,"  &c.  And  in  the  first 
section  ot  the  act  of  1834,  there  are  the  ftirther  provisos  to  the  Sec- 
retary's power  to  pay,  ''  that  no  award  he  paid  except  in  the  case  of 
those  who,  at  the  time  of  sufiering  the  loss,  were  actual  subjects  of 
the  Spanish  government,"  and,  also,  ^^  that  no  award  be  paid  for 
depreaations  committed  in  East  Florida  previous  to  the  entrance 
into  that  province  of  the  agent  or  troops  of  the  United  States/' 
And  as  these  provisoes  were,  by  the  second  section  of  the  same  act, 
made  obli^at^ry  upon  the  judge,  who  was  only  authorized  to  adjudi- 
cate and  decide  these  claims  of  1812  and  1813,  subject  to  these  pro- 
visoes, and  also  subject  to  the  further  provision  that  the  '^claims 
should  be  presented  to  the  judge  within  one  year  from  the  passage  of 
this  act,"  it  follows,  of  course,  that  they  were  equally  obligatory  upon 
the  Secretary,  for  he  could  only  pay  such  as  the  law  autnorized  the 
judge  to  award.  Here,  then,  it  would  seem,  was  ample  scope  for  the 
exercise  of  that  supervisorypower  which  is  confided  to  the  Secretary 
by  the  provision  nrst  above  quoted,  without  interfering  with  the 
amount  of  the  decree  or  award,  or  infringing  any  provision  of  the 
treaty  or  constitutional  law. 

When  a  record  in  one  of  these  cases  was  presented,  it  became  the 
duty  of  the  Secretary  to  examine  and  ascertain,  1st,  whether  the  in- 
jury in  question  had  been  occasioned  by  the  operations  of  the  Ameri- 
can army  in  Florida. 

2d.  That  it  had  been  suffered  by  a  Spanish  officer^  or  individual 
Spanish  inhabitant,  or  (under  the  provision  of  the  law  of  1834) 
^^  actual  Spanish  subject." 

3d.  That  it  had  been  established  by  process  of  law. 

4th.  (If  it  was  a  loss  of  1812  and  1813)  that  it  had  occurred  or 
been  committed  previous  to  the  entrance  into  Florida  of  the  agent 
and  troops  of  the  United  States  in  1812. 

5th.  That  the  claim  (if  for  losses  of  1812  and  1813)  had  been  filed 
and  presented  to  the  judge  within  one  year  from  the  passage  of  the 
act  of  1834. 

All  this  the  secretary  might  rightfully  and  properly  do  under  the 
law ;  and  all  this  in  fact  amounted  to  no  more  than  an  ascertainment 
on  his  part,  that  the  case  presented  for  payment  was  justly  and  equit- 
ably within  the  provisions  of  the  treaty — ^which  I  apprehend  is 
synonymous  with  '^  just  and  equilable,  within  the  provisions  of  the 
treaty."  The  law  in  effect  requires  the  Secretary,  before  paying,  to 
see  that  it  was  a  treaty  case,  and  one  in  which  the  judge  had  jurisdic- 
tion; and  provided  he  was  satisfied  on  those  points,  then  to  pay  'Hhe 
amount  thereof. " 

The  difference  in  principle  between  the  right  and  authority  to  inquire 
into  the  jurisdiction  or  power  of  a  judicial  tribunal  to  pronounce  any 
decree  or  award,  or  to  render  the  judgment  in  question,  and  the 
appellate  power  to  supervise  such  decision  or  judgment,  and  reform 
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or  amend  it,  in  whole  or  in  part,  is  a  difference  or  distinction  too 
fanuliar  to  require  comment.  Any  person  upon  whom  a  judgment* 
or  decision  may  operate,  or  who  may  oe  called  upon  to  conform  to,  or 
execate  it,  either  o£Scially  or  otherwise,  may  rightfully  exercise  the 
authority  first  mentioned,  and  may  inquire  whether  the  court  or  judge 
had  jurisdiction  to  render  the  judgment. 

In  these  cases,  the  jurisdiction  of  the  Florida  judges  was  a  limited 
and  special  jurisdiction,  expressly  conferred  by  the  act  of  Congress, 
and  could  not  be  exceeded  or  enlarged,  but  must  be  strictly  pursued 
in  order  to  give  validity  to  their  awards.  And  although  they  are 
directed  to  adjudicate  these  claims  ^'agreeoMy  to  the  provisions  of 
the  treaty,"  yet  they  derive  their  sole  power  and  authority  from  the 
acts  of  Congress,  and  must  act  strictly  within  the  powers  and  jurisdic- 
tion conferred,  in  order  to  make  their  decisions  of  any  binding  force 
or  validity,  andespecially  in  order  toauthorize  the  Secretary  to  pay  them. 
Their  authority  and  jurisdiction  depended  upon  the  existence  of 
certain  facts  which  must  necessarily  be  shown  by  the  record  and  the 
eyidence  in  the  case  ;  and  hence  there  was  peculiar  propriety  that  the 
act  should  direct  the  Secretary  to  examine  and  see  whether  the  awards 
were  just  and  equitable  within  the  provisions  of  the  treaty,  which  is, 
as  I  have  already  remarked,  the  same  thing,  in  substance,  as  justly 
and  equitably  or  fairly  within  the  provisions  of  the  treaty,  and 
amounts,  in  substance,  to  an  authorization  to  the  Secretary  to  inquire 
and  ascertain  whether  the  case  was  within  the  jurisdiction  of  the 
judge,  and  one  in  which  the  law  authorized  him  to  make  an  award ; 
and  for  this  purpose  it  was  provided  that  the  judge  should  not  only 
report  his  deciBion  to  the  Secretary,  but  also  the  evidence  on  which  it 
was  founded,  in  order  that  the  Secretary  might  see  that  the  party 
claimant  was  a  Spanish  officer  or  inhabitant  or  subject,  and  whether 
the  injuries  for  which  payment  was  claimed  were,  in  fact,  injuries 
occasioned  by  the  operations  of  the  American  troops ;  and,  in  short, 
whether  the  case  was  one  in  all  respects  within  the  provisions  of  the 
treaty  and  the  acts  of  Congress,  and  one  which  the  judge  was  authorized 
to  adjudicate.  And  all  this  authority  might  well  be  conferred  upon 
the  Secretary  without,  in  any  respect,  conflicting  with  that  obligation 
of  the  treaty  which  requires  these  injuries  to  be  judicially  established, 
or  established  by  process  of  law. 

And,  perhaps,  it  is  not  unworthy  of  remark,  that  the  law  requires 

of  the  Secretary,  in  case  he  is  satisfied  that  the  award  is  just,  ^^  to  pay 

t^  amouni  thereof ;"  not  such  part  or  portion  as  he  may  deem  just  or 

equitable,  but  the  "  amount  thereof;"  which  certainly  very  strongly 

&Tor8  the  idea  that  Congress  did  not  intend  that  the  Secretary  should 

interfere  with  the   integrity  of  the  award,  or  alter  or   reduce  the 

^unt  of  it.     And,  also,  it  may  be  asked,  if  Congress  intended  to 

giTe  to  the  Secretary  a  general  supervisory  or  appellate  power  over 

the  action  of  the  judge,  why  confine  it  to  those  cases  only  wherein 

the  judge  decided  in  favor  of  the  claimant  ?    Why  not  also  give  to  the 

claimant,  as  well  as  the  government,  the  benefit  of  this  appellatepower  ? 

I  should  not  have  dwelt  so  long,  nor  at  all,  upon  this  point,  (which 

^7)  perhaps,  be  considered  more  properly  a  question  for  the  Secretary 

of  the  Treasury  than  for  the  judge,)  had  I  not  deemed  it  necessary  in 

order  to  elucidate  my  views,  as  above  stated,  of  the  true  construction 
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of  the  last  clause  of  the  9th  article  of  the  treaty,  and  to  Bhow,  as  I 
have  endeavored,  and  I  trust  somewhat  satisfactorily,  that  the  obliga- 
tions of  the  treaty  to  have  these  injuries  ''  established  by  process  of 
law"  is  not  at  all  impaired  by  the  acts ;  and  that  by  the  true  con* 
struction  of  the  acts  of  Congress,  there  is  no  conflict  between  them 
and  the  treaty  ;  but  that,  on  the  contrary,  they  may  be,  and  ought 
to  be,  so  construed  as  to  harmonize  with  the  treaty  and  with  the 
principle  first  laid  down,  that  the  awards  or  decisions  are  judicial  in 
their  character. 

I  am  not  only  well  aware  that  a  different  view  of  this  subject  has 
been  entertained  by  those  for  whose  opinions  I  should  have  great  defer- 
ence, but  I  have  myself  formerly  had  a  different  view  of  the  subject, 
and  entertained  a  contrary  opinion  as  to  the  judicial  character  of  these 
decisions,  and  the  nature  and  character  of  the  powers  and  duties  con- 
ferred upon  the  judges ;  but  the  very  elaborate  arguments  of  this  ques- 
tion, which  have  been  had  before  me,  in  this  case,  and  an  examination 
of  numerous  authorities,  as  well  as  of  very  able  opinions  of  some  of 
the  most  distinguished  lawyers  in  the  Union,  have  led  me  to  examine 
this  subject  with  much  care  and  deliberation,  and  my  examination  and 
reflection  have  forced  me  to  the  conclusions  above  stated. 

There  is,  however,  another  fkct  or  circumstance  which  has  had  great 
influence  on  my  mind  in  producing  the  conclusions  which  are  above 
stated,  and  to  which  my  attention  was  more  distinctly  called  by  a 
paragraph  in  a  recent  very  able  opinion  of  the  present  Attorney  Gen- 
eral of  tne  United  States,  a  copy  of  which,  referred  to  in  the  argument, 
was  laid  before  me  by  the  district  attorney. 

If  the  power  to  adjudicate  these  cases  which  is  conferred  upon  the 
judges  by  the  acts  of  1823  and  1834,  is  not  judicial  in  its  character^ 
and  to  be  exercised  judicially,  then  it  follows,  of  course,  that  a  kind  of 
nondescript  tribunal  is  created  by  these  acts  for  the  adjudication  of 
these  cases,  consisting  of  the  judge  and  Secretary  together,  or  of  the 
judge  alone,  with  a  supervisory  or  appellate  power  in  the  Secretary, 
and  that  they  act  as,  or  in  lieu  of,  a  board  of  commissioners  ;  or  that 
the  judge  acts  as  a  quasi  commissioner,  subject  to  the  supervisory  power 
of  the  Secretary.  However  this  may  be,  or  in  whatever  light  it  may 
be  viewed,  it  is  clear  either  that  Congress  conferred  the  power  of  ad- 
judicating these  cases  as  a  judicial  power,  and  to  be  exercised  judicially, 
or  they  have  established  a  separate  and  distinct  tribunal  for  that  par- 
pose,  consisting  of  the  judge  and  Secretary,  and  have  appointed  the 
officers  or  members  of  that  tribunal  by  act  of  Congress,  which  designa- 
ted them  in  the  act,  not  by  name,  but  by  their  style  of  office.  This 
would  be  a  dear  violation  of  the  Constitution,  (art.  2,  sec.  2,)  whicli 
provides  that  the  President  shall  nominate,  and,  with  the  consent  of 
the  Senate,  appoint  all  officers  of  the  United  States  of  every  description, 
except  certain  inferior  officers  mentioned  in  that  section ;  but  this  is 
not  a  case  within  the  exception.  Here,  then,  is  a  dilemma,  from 
which  I  see  no  escape  except  by  that  construction  of  the  acts  of  1823 
and  1834  which  is  above  assumed. 

It  cannot  be  contended  that  the  duty  of  adjudicating  or  awarding 
upon  these  claims  was  not  an  officcy  and  one  of  high  trust  and  responsi- 
bility ;  if  it  was,  it  could  be  created  only  in  the  constitutional  way ;  it 
could  not  be  conferred  by  act  of  Congress  on  any  person  by  name  or 
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by  his  style  of  office ;  and,  moreover,  though  additional  duties  of  this 
kind  might  perhaps  be  rightfully  imposed  upon  executive  or  adminis- 
trative officers,  yet  it  is  clear  that  they  could  not  be  forced  upon  a  ju- 
dicial officer  unless  they  were  of  a  Judicial  character.  It  is  a  well  settled 
principle,  that  Congress  cannot  oy  law  impose  upon  a  judicial  officer 
any  duties  except  such  as  are  of  a  judicial  character,  and  to  be  per- 
formed jtwiictaHy. — {Fide  3  Story's  Com.  on  Const.,  p.  651,  sec.  1771,^ 
and  cases  there  cited.  Also,  American  State  Papers,  vol.  20,  pp.  49^ 
50,  and  51,  Misc.  vol.  1.) 

Now,  we  must  either  come  to  the  conclusion  that  Congress  considered 
the  duty  and  authority  conferred  upon  the  Florida  judges  by  these  acts 
to  be  of  a  judicial  character,  and  to  be  exercised  judicially,  and  that 
they  so  intended  to  confer  it  by  the  acts  in  question,  and  thus  adopt 
the  construction  which  I  have  assumed  as  the  correct  one ;  or  we  must 
conclude  that  Congress  disregarded  the  principle  last  above  stated, 
which  had  been  well  settled  by  the  courts  ;  and,  moreover,  that  they 
violated  the  Constitution,  and  that  the  acts  are  nugatory. 

Chief  Justice  Marshall  says,  that  "where  rights  are  infringed; 
where  fundamental  principles  are  overthrown ;  where  the  general  sys- 
tem of  the  laws  is  departed  from,  the  intention  of  the  legislature  must 
be  expressed  with  irresistible  clearness  to  induce  a  court  of  justice  to 
suppose  a  design  to  effect  such  objects."  And  again :  "  that  the  con- 
sequences are  to  be  considered  in  expounding  laws  where  the  intent  is 
doubtful,  is  a  principle  not  to  be  controverted." — (Ftrfe  United  States 
V8.  Fisher,  2  Cranch,  358,  or  1  Cond.  Bep.,  425.)  So  also  in  Dwarris 
on  Statutes,  page  755,  it  is  said  that  the  consequences  are  to  be  con- 
sidered, and  that  "  the  courts  will  not  so  construe  statutes  as  to  admit 
of  absurd  consequences." — (See  also  Paine's  C.  C.  Rep,,  p.  11,  and 
also  cases  already  cited  herein  on  the  construction  of  statutes.) 

The  treaty  had  already  provided  that  the  injuries  should  be  estab- 
lished by  process  of  law — i.  e.,  judicially;  and  it  only  remained  for 
Congress  to  designate  the  particular  judges  or  tribunal  who  should 
adjudicate  them  ;  and  this  they  did  do  by  the  acts  of  1823  and  1834. 

And  it  may  not  be  amiss  here  to  remark,  that  the  jud^e  of  the  su^ 
perior  court  of  East  Florida,  and  the  court  over  which  he  presided, 
and  of  which  he  was  the  sole  judge,  possessed  the  ordinary  powers  and 
jarisdiction  of  a  circuit  and  district  court  of  the  United  States,  as  does 
the  present  district  court,  and  as  such,  was  authorized  to  take  cogni- 
zance of  questions  arising  under  the  laws  and  treaties  of  the  United 
States ;  and  being  established  in  the  vicinage  of  these  injuries^  was  a 
peculiarly  appropriate  tribunal  to  take  cognizance  of  these  cases. 

It  is  difficult  to  conceive  a  case  wherein  the  rules  which  I  have  before 
adverted  to  in  respect  to  the  construction  of  acts  of  Congress  seem  to 
be  more  applicable  than  in  the  case  now  presented.  The  construction, 
on  the  one  hand,  that  the  judge  acted  solely  as  a  commissioner,  and 
not  judicially,  would,  it  is  believed,  be  equivalent  to  declaring  the  two 
acts  of  Congress  of  1823  and  1834  unconstitutional  and  void,  and  at 
all  events  a  violation  of  the  provisions  of  the  treaty,  and  in  direct  dis- 
regard of  constitutional  principles,  as  decided  by  the  Supreme  Court ; 
while,  on  the  other  hand,  if  we  adopt  the  construction  contended  for 
by  the  claimants,  the  acts  will  be  consistent  with  each  other,  will 
harmonize  with  the  treaty  and  the  Constitution,  and  the  manifest  and 
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apparent  intent  of  the  laws  will  be  carried  out,  and  no  violence  done 
eitner  to  the  letter  or  spirit  of  the  laws. 

I  have  already  remarked,  in  a  previous  part  of  this  opinion,  tliat  it 
was  strongly  urged  upon  me,  in  tne  argument  by  the  district  attorney, 
that  the  decisions  of  the  Secretary  of  the  Treasury^  in  regard  to  the 
allowance  of  interest  in  these  cases,  was  to  be  considered  by  me  as  the 
ruling  of  an  appellate  tribunal,  and  binding  upon  me  as  law  6t  prece- 
dent ;  and  I  also  stated,  in  part,  my  views  on  that  subject,  and  why  I 
had  not  deferred  to  the  Secretary's  opinion.  1  will  only  add,  that  if 
I  am  right  in  the  construction  which  I  have,  in  the  foregoing  pages, 
put  upon  the  acts  of  Congress  in  question,  and  in  the  views  which  I 
nave  taken,  it  necessarily  follows  that  the  Secretary  had  no  such  re- 
revising  power  whatever,  and  that  his  decision  or  omission  to  pay  the 
interest  ought  not  in  any  respect  to  control  my  opinions  or  judgments. 

I  have  now,  I  believe,  in  the  course  of  this  opinion,  disposed  of  every 

Joint  of  any  moment  which  has  been  raised  by  the  respective  parties. 
regret  that  I  have  not  been  able  to  present  my  views  and  conclusions 
in  a  more  condensed  form,  and  with  greater  brevity  ;  but  the  great 
variety  and  importance  of  the  points  raised,  as  well  as  the  magnitude 
of  the  question  from  the  amount  involved  in  the  general  principle, 
must  be  my  apology,  if  any  is  necessary,  for  so  mucn  detail. 

It  only  remains  for  me  to  add,  that,  on  pronouncing  this  decision, 
the  district  attorney  prayed  an  appeal,  and  requested  that  that  fact 
might  be  noted  by  me  herein,  to  the  end  that  he  might,  if  the  laws 
allowed  it,  prosecute  such  appeal  if  instructed  to  do  so. 

J.  H.  BRONSON, 
Judge  of  the  district  court  of  the  United  States 

for  the  northern  district  qf  Florida. 

The  foregoing  is  a  true  copy  from  the  original  opinion. 

J.  H.  BRONSON, 
JudgCy  dkCy  (kc. 


Opinion  of  the  honorable  Daniel  Webster  on  the  Florida  daims  arising 
under  the  ninth  article  of  the  treaty  of  1819  between  the  United  States 
and  Spain. 

The  questions  propounded  by  Mr.  Secretary  Walker,  upon  which 
the  following  opinion  of  Mr.  Webster  was  given,  are  as  follows : 

1.  "  Whether  the  provisions  of  the  treaty  require  the  losses  or  in- 
juries for  which  satisfaction  is  provided  to  be  established  judicially  ; 
and  if  so,  whether  decrees  of  the  judges  as  to  the  amount  or  extent 
of  said  losses  or  injuries — as  to  cases  within  the  provisions  of  the 
treaty — are  final  ? 

2.  '^  Whether  the  measure  or  rate  of  satisfaction  adopted  and  ap- 
plied by  the  judges  in  these  cases,  namely,  to  add  to  the  value  of 
the  property,  at  the  time  of  its  loss,  interest  as  a  compensation  for 
the  loss  or  deprivation  of  its  use,  is  or  is  not  in  accordance  with  the 
laws  and  usages  of  nations  as  the  proper  rule  of  redress  for  such  in- 
juries, and  can  be  allowed  and  paid  by  this  department  under  the  acts 
of  Congress  applicable  to  this  subject?'' 
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OPINION. 

It  appears  to  me  that  great  misconception  has  prevailed  respecting 
the  true  construction  of  the  ninth  article  of  the  treaty  with  Spain  of 
1819,  and  of  the  two  acts  of  Congress  passed  for  the  purpose  of  carry- 
ing the  proTisions  of  that  article  into  effect. 

Before  the  date  of  the  treaty,  and  while  Florida  yet  belonged  to 
Spain,  that  is  to  say,  in  the  years  1812, 1813,  and  1818,  inroads  were 
made  in  Florida  by  certain  troops  of  the  United  States,  and  injuries 
and  excesses  committed  on  the  inhabitants. 

Although  Spain  was  now  about  to  cede  the  whole  Territory  to  the 
United  States,  yet  her  government  felt  it  to  be  its  duty  to  cause  a 
stipulation  to  l)e  contained  in  the  treaty  of  cession  providing  satisfac- 
tion for  these  injuries,  and  full  indemnification  for  the  sufferers. 

Instead  of  a  joint  commission,  or  mutual  arbitration,  to  ascertain 
these  injuries,  and  adjudge  the  proper  compensation,  the  contracting 
parties  agreed  that  this  duty  should  be  performed  by  a  judicial  tribu- 
nal. There  was  good  reason  for  this.  The  injuries  were  local.  They 
were  committed  on  the  property,  real  and  personal,  of  the  inhabitants. 
The  parties  were  all  in  Florida,  and  the  proofs  all  in  Florida.  Judi* 
cial  courts  were  now  about  to  be  established  in  Florida  under  the 
authority  of  the  United  States ;  and  nothing  could  be  more  just  or 
expedient  than  that  to  these  courts,  sitting  in  the  Territory,  should 
b^  assigned  the  duty  of  inquiring  into  these  cases,  and  establishing 
the  right  and  the  amount  of  indemnification  where  such  right  was 
proved.    The  ninth  article  of  the  treaty  provided,  therefore,  that — 

'^  The  United  States  will  cause  satisfaction  to  be  made  for  the  inju* 
ries,  if  any,  which,  by  process  of  law,  shall  be  established  to  have 
been  suffered  by  the  Spanish  o£Scers  and  individual  Spanish  inhabit- 
ants by  the  late  operations  of  the  American  army  in  Florida. ' ' 

At  the  commencement  of  any  discussion  of  the  questions  arising  in 
this  case,  some  propositions  must  be  received  and  admitted  as  un- 
doubted truths. 

I.  The  first  is,  that  a  treaty  is  the  supreme  law  of  the  land.  It 
can  neither  be  limited,  nor  restrained,  nor  modified,  nor  altered.  It 
stands  on  the  ground  of  national  contract,  and  is  declared  by  the 
Constitution  to  be  the  supreme  law  of  the  land ;  and  this  gives  it  a 
chunEtcter  higher  than  any  act  of  ordinary  legislation.  It  enjoys  an 
immunity  from  the  operation  and  effects  of  all  such  legislation. 

From  this  acknowledged  truth  there  results  a  rule  of  construction 
of  very  great  importance,  and  which  is  to  be  applied  to  all  laws 
passed  for  the  professed  purpose  of  carrying  treaty  stipulations  into 
effect,  and  that  is,  that  such  laws  must  bo  so  construed  as  to  conform 
to  the  provisions  of  the  treaty,  and  give  them  full  effect,  and  not  so 
as  to  thwart  those  provisions  and  embarrass  their  operation  and  ap- 
plication by  imposing  new  limitations  or  conditions,  or  by  any  other 
means.     The  advantages  secured  by  a  treaty  stipulation  to  those  for 
"whose  benefit  it  was  entered  into  cannot  be  abridged  or  curtailed  by 
any  law  passed  for  executing  the  treaty.     The  treaty  and  the  law 
niiut  be  made  to  stand  together,  where  they  can,  and  so  far  as  they 
can ;  and  if,  after  all,  there  be  found  an  irreconcilable  inconsistency, 
the  law  must  give  way  to  the  treaty. 
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II.  A  second  general  proposition,  equally  certain  and  well  estab- 
lished, is,  that  the  terms  and  the  language  used  in  a  treaty  are  always 
to  be  interpreted  according  to  the  laws  of  nations,  and  not  according 
to  any  municipal  code.  This  rule  is  of  universal  application.  When 
two  nations  speak  to  each  other,  they  use  the  language  of  nations. 
Their  intercourse  is  regulated,  and  their  mutual  agreements  and  ob- 
ligations are  to  be  interpreted  by  that  code  only,  which  we  usually 
denominate  the  public  law  of  the  world.  *  This  public  law  is  not  one 
thing  at  Rome,  another  at  London,  and  a  third  at  Washington.  It 
is  the  same  in  all  civilized  states,  everywhere  speaking  with  the  same 
voice  and  the  same  authority. 

Guided  by  these  elementary  rules,  let  us  examine  the  treaty  and 
the  laws. 

The  words  of  the  treaty  are  plain :  *'  The  United  States  will  cause 
satisfaction  to  be  made  for  the  injuries,  if  any,  which,  by  process  of 
law,  shall  be  established  to  have  been  suffered  by  the  Spanish  officers 
and  individual  Spanish  inhabitants  by  the  late  operations  of  the 
American  army  in  Florida.*' 

The  terms  ** process  of  law"  are  the  terms  usually  employed  to 
describe  judicial  proceedings.  They  are  exactly  equivalent  to  the 
phrase  ^'  due  course  of  law,"  or  judgment  of  law. 

They  imply  parties,  a  case,  a  hearing,  a  trial,  and  a  judgment 
or  decision.  This  is  their  interpretation  in  every  book  of  authority  from 
Magna  Charta  down  ;  and  it  is  precisely  the  sense  in  which  the  words 
are  used  in  the  fifth  article  of  the  amendments  to  the  Constitution 
of  the  United  States.  In  that  article  it  is  declared  that  ^^  no  person 
shall  be  deprived  of  life,  liberty,  or  property,  without  due  process  of 
law" — that  is,  without  hearing,  trial,  and  regular  judgment. 

"Process  of  law,"  as  the  words  are  used  in  the  treaty,  mean  any 
kind  of  judicial  proceedings  suited  to  the  case.  It  may  be  common 
law  process,  equity  process,  or  admiralty  process,  as  the  case  may 
require.  But  whatever  be  the  particular  ibrm  of  the  proceeding,  it 
must  be  a  judicial  proceeding  ;  a  proceeding  which  involves  a  hear- 
ing, a  trial,  and  a  judgment. 

The  treaty  acknowledges  that  there  are,  or  may  be,  persons  who 
have  suffered  injuries  by  the  operations  of  the  American  army  in 
Florida ;  and  it  promises  satisfaction  to  all  such  persons  when  those 
injuries  shall  have  been  established  by  process  of  law. 

To  establish  an  injury  by  process  of  law,  is  to  prove  that  injury 
before  some  competent  judicial  tribunal ;  to  cause  its  character  and 
its  amount  to  be  ascertained  and  fixed,  and  judgment  thereon  pro- 
nounced and  declared.  And  this  judgment,  supposing  it  always  to 
be  rendered  by  a  judicial  tribunal  acting  within  its  jurisdiction,  can- 
not be  vacated,  annulled,  reversed,  or  altered,  except  by  some  higher 
appellate  power,  itself  proceeding,  also,  by  due  process  of  law. 

Two  consequences  follow  from  these  premises : 

I.  No  one  can  claim  any  compensation  or  satisfaction  under  thi« 
clause  of  the  treaty  who  cannot  establish  the  fact  of  an  injury,  and 
&x  its  amount,  by  regular  judicial  proceeding  and  judgment. 

II.  Any  one  who  has  established  the  fact  of  an  injury,  and  the 
just  measure  of  satisfaction,  by  regular  legal  proceedings  and  judg- 
ment, cannot  be  deprived  of  that  satisfaction,  or  any  part  of  it',  by 


BOBEBT  HARBISON.  71 

the  snperinduced  authority  of  a  mere  executive  officer  or  political 
functionary. 

That  would  be  in  the  very  teeth  of  the  treaty.  It  might  just  as 
well  be  said,  that  under  this  clause  an  executive  officer,  or  a  political 
functionary,  might  be  authorized  to  decide  on  the  case  of  an  alleged 
injury,  and  the  satisfaction  justly  due,  if  any,  originally,  and  in  the 
first  instance,  without  any  reference  whatever  to  a  hearing,  trial,  or 
judgment  by  process  of  law.  For  if  that  which  the  treaty  says  shall 
be  '^established  by  process  of  law"  maybe  enlarged,  diminished, 
changed,  or  altered  by  the  mere  discretion  of  an  individual,  then,  it 
is  evident,  this  particular  provision  of  the  treaty  becomes  a  dead 
letter,  and  the  whole  clause  means  no  more  than  that  satisfaction 
shall  be  made  for  injuries  in  any  way  that  the  government  may  see 
fit  to  provide ;  and  that  all  cases  may  be  disposed  of  by  executive 
agents  or  officers  without  hearing,  trial,  or  judgment,  if  they  so  see 
fit :  in  other  words,  without  '^  process  of  law." 

The  mode  of  ascertaining  and  establishing  the  injury  is  as  much  a 
part  of  the  treaty  as  the  obligation  to  make  satisfaction  for  it.  It  is 
an  important,  essential,  substantial  part  of  the  stipulation.  It  would 
be  no  more  a  violation  of  good  faith  on  the  part  of  the  government  of 
the  United  States  to  refuse  to  make  any  satisfaction  at  all,  than  it 
would  to  refuse  that  particular  satisfaction  which  it  has  promised  by 
the  treaty.  The  parties  in  interest  have  a  right  to  demand  that  they 
shall  have  an  opportunity  of  establishing  the  injuries  done  them,  and 
seeking  satisfaction  for  those  injuries  in  the  mode  expressly  stipu- 
lated in  the  treaty ;  and  to  reject  that  mode,  and  to  adopt  another, 
without  their  consent,  would  be  a  flagrant  injustice,  and  an  outrage 
on  public  faith.  All  this  appears  to  me  to  be  too  plain  to  require 
further  discussion. 

If  any  authority  be  required  to  show  the  settled  meaning  of  the 
terms  ''  process  of  law,"  reference  may  be  had  to  3d  Story  s  Com- 
mentaries on  the  Constitution,  sections  1782-'3,  pages  660,  661.  2d 
Kent's  Commentaries,  6th  edition,  pages  12,  13,  note  b.  Baldwin's 
YiewSy  page  137.  Tucker's  Blackstone,  vol.  1,  part  1,  appendix,  p. 
203.  Taylor  vs.  Porter  and  Ford,  4  Hill's  New  York  Reps.,  p.  140. 
19  Wendall's  Bep.,  p.  676. 

We  come  next  to  consider  the  acts  which  have  been  passed  by 
Congress  for  carrying  this  part  of  the  treaty  into  effect. 

The  first  act  was  passed  on  the  3d  day  of  March ,    1823 ;   the 

second  on  the  26th  of  u  une,  1834. 

These  acts,  with  their  titles,  are  set  forth  and  recited  in  the  case. 

These  acts  or  laws  were  enacted  in  pari  materia  ;  the  latter  refers 

to  ibe  former,  and  extends  its  provisions.     They  are,  therefore,  to  be 

considered  together,  and  such  a  construction,  if  practicable,  given  to 

them  as  shall  produce  a  harmonious  result.     And  I  have  already 

said  that  they  must  be  so  construed  as  to  carry  the  treaty,  in  its 

plain  and  just  sense,  into  full  and  complete  operation  ;  not  so  as  to 

modify  or  alter  it ;  not  so  as  to  embarrass  and  hamper  its  provisions  ; 

not  80  as  to  deprive  the  parties  interested  in  its  provisions  of  any  of 

the  advantages  or  benefits  intended  for  them. 

The  principal  difficulty  rises  from  the  second  section  of  the  first 
act,  the  words  of  which 
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^^  That^  in  all  cases  in  which  said  jadges  shall  decide  in  favor  of  the 
claimants,  the  decisions,  with  the  evidence  on  which  they  arefonnded, 
shall  he  hy  the  said  judges  reported  to  the  Secretary  of  the  Treasury, 
who,  on  heing  satisfied  that  the  same  is  (are)  just  and  equitable 
within  the  provisions  of  the  said  treaty,  shall  pay  the  amount 
thereof  to  the  person  or  persons  in  whose  favor  the  same  is  adjudged 
out  of  any  money  in  the  treasury  not  otherwise  appropriated.  " 

According  to  the  case  stated,  it  would  appear  that,  under  the  sup- 
posed authority  of  this  section,  the  Secretary  assumed  and  exercised 
a  iuU  appellate  power  over  the  judgments  and  decrees  of  the  courts, 
re-examining  the  decrees  on  their  general  merits,  and  on  the  whole 
evidence,  and  reducing  and  altering  them,  at  his  own  unlimited  discre- 
tion ;  and,  especially,  that  he  struck  out  interest,  in  all  cases  in  which 
the  courts  had  allowed  it,  as  being  no  just  part  of  the  satisfaction  in- 
tended by  the  treaty. 

Such  a  construction  of  this  section  as  would  confer  this  power  on  the 
Secretary  of  the  Treasury  cannot  be  received  and  enforced  i  in  my  judg- 
ment, without  overturning  the  plainest  principles  of  constitutional  and 
public  law.  If  the  section  cannot  be  made  to  bear  another  construction, 
then  it  must  be  wholly  rejected,  as  being  inconsistent  with  the  treaty, 
and  therefore  repugnant  to  the  Constitution  of  the  United  States. 

By  the  treaty,  the  injury  of  the  suffering  party  is  to  be  eeicMished 
by  process  of  law.  It  is  absurd  to  say  that  this  provision  would  be 
satisfied  by  a  decision  of  the  Secretary  of  the  Treasury.  Such  a  de- 
cision is  no  process  of  law. 

But  there  is  a  construction  which  may  be  givai  to  this  second  sec- 
tion, without  violence,  which  will  mi^e  it  sensible^  proper,  and  quite 
consistent  with  that  clause  of  the  treaty  wbich  it  was  the  objffct  of 
the  whole  act  to  carry  into  effect. 

The  courts  before  whom  these  claims  were  brought  were  courts  of 
limited  jurisdiction.  They  were  courts,  they  were  judicial  tribunals ; 
their  proceedings  were  by  process  of  law.  Nevertheless,  tbey  were 
tribunals  of  a  specific  and  limited,  and  not  of  a  general  jurisdiction. 

The  act  of  Congress  declared  in  the  first  section — 

'^That  the  judges  of  the  superior  courts,  established  at  St.  Au- 
gustine and  Pensacola,  in  the  Territory  of  Florida,  respectively,  shall 
be,  and  they  are  hereby,  authorized  and  directed  to  receive  and  ad/usi 
all  claims  arising  within  their  respective  jurisdictions,  of  the  inhabit- 
ants of  said  Territory,  or  their  representatives,  agreeably  to  the  pro- 
visions of  the  ninth  article  of  the  treaty  with  Spain,  by  which  the  said 
Territory  was  ceded  to  the  United  States." 

I  may  remark,  in  passing,  that  the  word  ''  adjust "  in  this  section 
is  either  a  clerical  error  for  "  adjudge,"  or,  if  the  word  were  really 
'^adjust,"  the  meaning  evidently  was  the  same  as  '^ adjudge;"  be- 
cause, in  the  following  section,  the  act  says  that  the  Secretary  of  the 
Treasury,  on  being  satisfied,  &c.,  shall  pay  the  amount  thereof  to  the 
person  or  persons  in  whose  favor  the  same  is  '^  adjfidged." 

1  may  remark  further,  that  it  is  quite  frivolous  to  contend  that  the 
treaty  required  a  judicial  trial  only  lor  the  purpose  of  proving  the  fact 
of  injury,  and  that  the  amount  of  satisfaction  may  still  be  left  to  be 
fixed  by  an  executive  officer.  To  establish  an  injury,  or  wrong,  done 
by  one  party  and  suffered  by  another,  by  process  of  law,  is  to  aaoer* 
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tain  and  fix  the  amount  of  the  injury,  as  well  as  the  fact  of  its  having 
been  committed.  No  other  sense  can  be  given  to  the  word  ;  and  so 
Congress  understood  it,  for  the  law  provides  that  the  courts  shall  re- 
oeive  and  adjust  (adjudge)  the  claims,  and  decide  thereon,  and  that 
the  amount  by  them  adjvdgedy  the  Secretary  of  the  Treasury  being  satis- 
fied, &c.,  shall  be  paid  out  of  any  money  in  the  treasury  not  other- 
wise appropriated  ;  so  that  the  whole  question  comes  again  to  this : 
What  is  the  extent  of  authority  which  the  second  section  of  the  act 
gave,  or  could  give,  to  the  Secretary  of  the  Treasury  over  the  decrees 
or  judgments  of  the  courts? 

These  courts,  as  I  have  said,  were  courts  of  limited  jurisdiction ; 
bat,  like  other  such  courts,  they  must  judge  for  themselves,  in  the  first 
instance,  of  the  extent  of  their  own  jurisdiction.  When  a  case  is 
brought  before  them,  they  must  decide  whether  it  is  a  case  to  which 
their  authority  extends ;  and  as  they  decide  this  necessarily  preliminary 
question,  so  they  will,  or  will  not,  proceed  to  hear  and  deciae  the  cause. 
But  their  decision  on  the  extent  of  their  own  jurisdiction  may  be 
inquired  into  and  examined :  first,  by  a  court  of  appellate  jurisdic- 
tion, if  any  such  be  established  by  law ;  second,  by  any  party  called 
to  act  on  the  case,  and  whose  duty  it  is  to  carry  all  lawful  decisions  of 
the  court  into  execution.  In  such  a  case  it  is  evident  that  the  party 
acts  at  his  peril,  and  he  can  judge  of  nothing  but  the  very  question 
of  jurisdiction. 

If  a  sheriff  be  called  on  to  serve  process,  he  may,  for  his  own  safety, 
inquire  whether  the  court  from  which  the  process  issued  had  jurisdic- 
tion in  the  case,  so  as  that  he  will  be  justified  in  obeying  its  orders ; 
but  he  cannot  inquire  into  the  correctness  of  the  judgment  on  which 
the  process  issued.  So,  if  an  officer  be  required  to  collect  a  tax,  he 
must  first  know,  or  be  able  to  see,  whether  the  tax  has  been  levied  or 
ftssessed  by  competent  authority. 

If  a  disbursing  officer  be  required  to  pay  money,  he  must^  in  like 
manner,  take  care  to  be  satisfied  that  the  authority  requiring  the  pay- 
ment was  competent  to  make  the  requisition ;  but  he  cannot  judge  of 
the  merits  or  demerits  of  the  claim  on  which  the  allowance  was  made, 
and  payment  demanded,  if  it  be  the  case  of  a  private  claim,  nor  of 
the  propriety  or  impropriety  of  the  decision^  if  the  case  be  of  a  public 
i^ature.  It  is  enough  for  him  to  see  that  the  command  comes  from 
lawful  authority,  and  he  needs  to  look  no  further. 

Now,  this,  I  suppose,  is  the  whole  authority  which  the  act  of  Con- 
gress intended  to  give,  as  it  is  most  clearly  all  that  it  could  give,  to 
the  Secretary  of  the  Treasury  in  regard  to  the  judgments  of  these 
courts.  The  phraseology,  it  is  true,  is  not  very  accurate.  The  words 
a^i  that  the  Secretary  of  the  Treasury,  on  being  satisfied  that  the 
decirion  of  the  court  is  '*  just  and  equitable,  within  the  provisions  of 
the  treaty,"  shall  pay  the  amount  thereof. 

This  I  understand  to  mean  no  more  than  if  the  words  had  been, 
that  the  Secretary  of  the  Treasury,  on  being  satisfied  that  the  decision 
18  justly  and  equitably  within  the  treaty,  shall  pay  the  amount. 

To\»  << justly  and  equitably"  within  the  treaty  is  to  be  within  the 
treaty.  And  if  the  Secretary  of  the  Treasury  finds,  on  looking  at 
the  proceedings,  that  the  case  was  one  within  the  treaty — that  is,  that 
it  was  the  case  of  an  injury  committed  in  Florida,  on  Spanish  officers 


74  BOBEBT   HABBI60N. 

or  individaal  Spanish  inhabitants,  by  the  army  of  the  United  States^ 
then  he  is  to  pay  the  amount  adjudged. 

This,  in  my  opinion,  is  the  entire  extent  of  his  authority  of  sn- 
peryision.  He  has  no  right  whateyer  to  open  the  judgment,  examine 
the  merits  of  the  case,  weigh  the  evidence,  and  reform  the  judicial 
decision.  It  is  preposterous  to  say  that  when  the  Secretary  of  the 
Treasury  exercises  this  supposed  power,  and  reverses  the  judgment  of 
the  courts,  the  injury  of  the  party  complaining  has  been  ^^estabHshed"  hj 
^^  process  of  law"  according  to  the  solemn  stipulations  of  the  treaty. 

I  see  nothing  in  tbe  second  act  materially  affecting  the  remarks 
which  I  have  made  on  the  first.  That  act  had  two  objects,  connected 
with  one  subject. 

The  court  in  East  Florida  had  allowed  certain  claims  for  depreda- 
tions committed  as  early  as  in  the  years  1812  and  1813,  and  other 
claims  of  the  same  description  were  knewn  to  exist  The  Secretarj 
of  the  Treasury  had  rejected  or  reversed  all  judgments  founded  on 
such  claims,  they  not  being,  in  his  opinion,  within  the  treaty. 

The  act  of  1834  provides  that  the  amount  of  the  judgments  in  these 
cases  already  rendered  should  be  paid  as  judgments  in  other  cases ; 
and  that  claims  of  this  class,  not  as  yet  decided  and  adjudged,  should 
be  received,  examined,  and  adjudged,  in  like  manor  as  the  cases  arising 
in  1818,  and  subject  to  provisoes  which  confirm  strongly  the  view  I 
have  taken  of  the  first  act. 

The  evident  object,  and  all  the  object,  of  the  act  of  1834  was  to 
place  claims  for  injuries  in  1812  and  1813  on  the  same  footing  with 
those  for  like  injuries  in  1818. 

This  act  was  passed^  not  as  making  any  new  or  independent  provi- 
sion for  claims,  but  simply  for  the  purpose  of  declaring  the  sense  of 
Congress  that  the  injuries  committed  in  the  years  1812  and  1813  are 
within  the  treaty,  confirming  thus  the  opinion  of  the  court,  and 
reversing  that  of  the  Secretary  of  the  Treasury.  This  point  is  there- 
fore now  settled. 

It  appears  that  the  Secretary  of  the  Treasury,  in  the  exercise  of  his 
supposed  or  assumed  appellate  power,  struck  out  interest  in  all  cases 
in  which  it  formed  a  part  of  the  amount  adjudged  by  the  court.  If 
the  opinions  already  expressed  be  well  founded,  the  Secretary  could 
lawfully  exercise  no  such  power.  Thecourts  adopted,  and  had  a  right  to 
adopts  their  own  rule  for  assessing  damages  andawardingamounts  in  the 
cases  before  them.  If  they  saw  fit  to  allow  interest,  it  was  an  exercise 
of  their  judicial  power  with  which  the  Secretary  could  not  interfere. 

In  such  a  case,  the  claim  for  interest  was  eatMiahed  by  process  of 
law  as  much  as  the  claim  for  the  original  injury.  It  was  res  judica. 
It  had  become  a  judgment  of  a  competent,  and  the  only  competent, 
tribunal  ;  and  the  Secretary  could  not  disturb  it,  by  rejecting  any 
part,  any  more  than  by  overthrowing  the  whole.  But  as  this  is  an 
important  question,  I  propose  to  consider  it  on  principle,  and  indepen- 
dent of  the  judical  decision  in  a  particular  case. 

A.  vague  notion  has  been  prevalent,  and  the  expression  of  it  has 
often  been  repeated,  that  the  government  of  the  United  States  never 

Eays  interest.     This  is  not  at  all  correct,  in  point  of  fact.     Interest 
as  been  allowed  to  claimants  by  the  acts  of  Congress  in  almost  in* 
numerable  instances. 
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Bat  if  such  a  rule  did  exist,  it  would  not  affect  this  case  in  the 
slightest  degree.  Nothing  more  can  be  understood  from  any  such 
rule  than  that  in  matters  of  account,  or  on  deferred  debts,  claims,  or 
demands,  the  Treasury  Department  does  not  allow  interest.  This 
proceeds  on  the  presumption  that  accounts  will  be  promptly  rendered, 
and  all  claims  and  debts  presented  and  paid  when  due. 

But  in  cases  such  as  I  am  now  considering,  interest  is  allowed,  not 
as  interest  in  its  ordinary  sense,  that  is  to  say,  as  augmentation,  run- 
ning and  growing  on  a  fixed  sum.  It  is  regarded  merely  as  a  part  or 
element  in  the  loss  or  injury,  or  as  a  just  mode  of  fixing  the  amount 
of  damages. 

An  individual  has  suffered  a  wrong,  a  loss  and  injury,  inflicted  on 
bis  property,  for  which  the  government  is  liable,  and  for  which  it  feels 
bound  to  provide  him  redress.  But  that  redress  cannot,  in  many 
cases,  be  instantaneous  or  immediate.  Before  it  can  be  possibly 
obtained  in  the  appointed  course,  much  time  is  consumed,  much  per- 
sonal attention  demanded,  and  often  heavy  expenses  incurred.  These 
are  all  direct  and  immediate  consequences  of  the  original  loss  or  in* 
jnry ;  t&ey  form  a  part  of  it,  and  in  all  justice  and  equity  enhance  the 
JQst  claim  for  indemnity. 

Different  tribunals  deal  with  these  portions  of  the  loss  and  injury 
indifferent  ways, all  of  them  being  reasonable  in  themselves.  One 
tbinks  it  just  to  make  specific  allowances  for  the  loss  of  use  of  capital, 
and  for  time,,  expenses,  and  charges ;  another,  as  a  simpler  mode^ 
makes  one  allowance  to  cover  them  all,  under  the  name  of  interest, 
and  adds  this  to  the  amount  of  the  original  loss,  as  proved  ;  a  third 
combines  all  parts  of  the  compensation  together,  forms  one  aggregate, 
and  awards  a  round  sum,  or  sum  in  gross  for  the  whole.  It  is  in  the 
discretion  of  any  tribunal,  called  on  to  make  satisfaction  for  a  loss  or 
an  injuiy^  to  adopt  either  of  these  modes. 

But  the  importance  of  this  question  calls  on  me  to  go  further  ;  and 
I  maintain  that  it  was  the  bounden  duty  of  the  courts  to  add  interest, 
in  these  cases,  to  the  original  amount  of  loss  proved.  They  could  not 
escape  from  this  duty  without  a  manifest  departure  from  principle. 

We  are  now  construing  a  treaty,  a  solemn  compact  between  nations. 
'lUs  compact  between  nations,  this  treaty,  is  to  be  construed  and  inter- 
preted throughout  its  whole  length  andbreadth ,  in  its  general  provisions, 
and  m  all  its  details,  in  every  phrase,  sentence,  word,  and  syllable  in 
It,  by  the  settled  rules  of  the  law  of  nations.  No  municipal  code  can 
touch  it,  no  local  municipal  law  affect  it,  no  practice  of  an  administra- 
tivedepartaient  come  near  it.  Over  all  its  terms,  over  all  its  doubts,  over 
sU  its  ambiguities,  if  it  have  any,  the  law  of  nations  ^^sitsarbitress." 
^  The  treaty,  in  this  9th  clause,  speaks  of  satisfaction  to  be  made  for 
Tories,  and  injuries  which  had  been  committed  by  violence,  by 
armed  men,  acting  without  right,  and  without  authority.  And  I 
maintain  that  there  is^  in  the  code  of  national  law,  a  fixed  and  settled 
nile,  founded  in  reason,  and  established  by  the  highest  authorities, 
by  which  salasfaction  for  such  injuries  is  to  be  ascertained  and  ad- 
judged. 

This  role  is  laid  down  by  Rutherforth  in  these  terms  : 
"  In  estimatiDg  the  damages  which  any  one  has  sustained,  when 
snob  things  as  he  has  a  perfect  right  to  are  unjustly  taken  from  him, 
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or  withholden,  or  intercepted,  we  are  to  consider  not  only  the  value 
of  the  thing  itself,  but  the  valae  likewise  of  the  fruits,  or  profits  that 
might  have  arisen  from  it.  He  who  is  the  owner  of  the  thing,  is 
likewise  the  owner  of  sach  fraits  or  profits.  So  that  it  is  as  properly 
a  damage  to  be  deprived  of  them,  as  it  is  to  be  deprived  of  the  thing 
itself." — (Lib.  1,  chap.  lY,  sec.  5.) 

The  language  of  Grotius  is  : 

^^  The  loss  or  diminution  ot  any  one's  possessions  is  not  confined 
to  injuries  done  the  substance  alone  of  the  property,  but  includes 
every  thine  affecting  the  produce  of  it,  whether  it  has  been  gathered 
or  not.  If  the  owner  himself  had  reaped  it,  the  necessary  expense  of 
reaping,  or  of  improving  the  property  to  raise  a  produce,  must  also 
be  taken  into  the  account  of  the  loss,  and  form  part  of  the  damages. ' ' — 
(Campbell's  Grotius,  vol.  2,  pages  195, 196.     Lib.  2,  chap.  17,  sec.  4.) 

In  laying  down  the  rule /or  tJie  satisfaction  ofinjuritSy  in  the  case 
of  reprisals,  in  making  which  the  strictest  caution  is  enjoined  not  to 
transcend  the  clearest  rules  of  justice^  Mr.  Wheaton,  in  his  book  on 
national  law,  says : 

^^  If  a  nation  has  taken  possession  of  what  belongs  to  another,  if 
it  refuses  to  pay  a  debt,  to  repair  an  injury,  or  to  give  adequate  sat* 
is&ction  for  it,  the  latter  may  seize  something  of  the  former,  and  ap- 
ply it  to  its  own  advantage  till  it  obtains  payment  of  what  is  due^ 
together  with  imterjsst  and  damages." — (Wheaton  on  International 
Law,  page  341.) 

Mr.  Wheaton,  in  the  above  passage,  has  copied  and  hardly  varied 
the  text  of  Yattel. — (Lib.  2,  chap.  18,  section  342.) 

To  avoid  trouble  and  detail  in  ascertaining  the  actual  amount  of 
damages  or  injury  resulting  from  the  loss  of  the  fruit  or  profit  of 
the  thing  lost  or  destroyed,  the  modern  practice  of  nations,  when 
making  compensation  for  losses  and  injuries  by  joint  commissions,  as 
well  as  the  daily  practice  of  courts  sitting  under  the  law  of  nations, 
is  to  allow  interest,  at  the  legal  rate,  as  a  compensation  for  the  loss 
of  fruits  and  profits,  as  a  substitution  for  an  actual  and  detailed  ac- 
count of  such  fruits  and  profits. 

[That  the  prize  courts  are  governed  by  the  laws  of  nations,  see 
Kent's  Com.  5th  edition,  pages  68,  69,  70  ;  9  Cranch,  191,  244.] 

The  Supreme  C!ourt  of  the  United  States  uniformly  holds  the  same 
doctrine : 

'*  The  prime  cost  or  value  of  the  property  lost,  and,  in  cases  of  in- 
jury, the  diminution  in  value  by  reason  of  the  injury,  with  interest 
thereon  J  affords  the  true  rule  for  estimating  damages  in  such  cases." — 
(3  Wheaton,  page  646. — The  Amiable  Nancy.) 

See,  also,  1  Gallison's,  315,  to  the  same  point,  case  of  the  Lively. 

The  rule  is  exactly  the  same  in  the  English  courts,  sitting  under 
the  law  of  nations. — (2  Dodson,  page  84  ) 

It  now  only  remains  to  be  added,  that  the  government  of  the  United 
States,  in  its  intercourse  with  foreign  nations,  and  in  demanding 
ait  their  hands  reparation  for  injuries,  has  not  only  recognized  the 
principle  and  the  rule,  as  above  stated,  but  has  affirmed  them  with 
emphasis,  and  insisted  on  their  application  in  all  cases.  It  will  hard- 
ly be  thought  necessary  to  go  through  our  whole  history  to  collect 
cases  to  this  point.     I  content  myself  with  calling  attention  to  one  of 
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the  most  coQ0picaoiu»  and  which  it  is  quite  impossible  to  distingoish, 
in  point  of  principle^  from  the  cases  provided  for  in  the  9  th  clause  of 
the  treaty  of  1819^  which  I  am  now  considering. 

A  question  arose,  under  the  convention  of  St.  Petersburg,  between 
the  United  States  and  Great  Britain,  respecting  property  alleged  to 
have  been  carried  away  by  the  British  forces,  at  the  close  of  the  last 
war  with  England,  in  contravention  of  the  stipulations  contained  in 
the  treaty  of  Ghent.  Great  Britain  admitted  the  carrying  away,  but 
denied  that  it  was  any  infraction  of  the  treaty.  The  question  in  dif- 
ference was  submitted  to  the  arbitration  of  the  Emperor  of  Russia, 
and  he  made  an  award  in  these  terms  : 

'^  The  United  States  of  America  are  entitled  to  a  just  indemnifica- 
tion from  Great  Britain  for  all  private  property  carried  away  by  the 
British  forces." 

For  the  purpose  of  carrying  this  award  into  effect,  a  joint  commis- 
sion was  instituted  to  sit  at  Washington,  the  American  commissioner 
heing  Mr.  Langdon  Cheves,  and  the  British  commissioner  Mr.  Gteorge 
Jackson.  They  differed  on  the  question  of  interest.  In  the  end,  the 
matter  was  compromised,  by  the  payment,  on  the  part  of  Great 
Britain,  of  a  gross  sum,  which  was  distributed  by  the  Government  of  the 
United jSt^tes,  first,  in  paying  off  the  principal  of  each  claim,  and,  sec- 
ondly, for  paying  interest  on  the  several  claims,  so  far  as  the  residue 
of  the  sum  received  would  extend. 

The  claim  of  the  government  of  the  United  States  was  clearly  and 
ably  set  forth  by  the  American  commissioner,  Mr.  Cheves  ;  and  to 
avoid  length  and  repetition,  I  append  to  this  opinion  extracts  from 
his  remarks. — (See  Appendix.) 

The  treaty  between  the  United  States  and  Mexico,  of  the  11th  of 
April,  1839,  provided  for  the  institution  of  a  joint  commission  for 
asoertainine  and  determining  the  claims  arising  from  injuries  to  the 
persons  and  property  of  the  citizens  of  the  United  States  by  Mexican 
authorities. 
The  1st  and  5th  articles  of  the  treaty  provided  as  follows : 

A&xiGLB  1.  ''That  all  claims  of  citizens  of  the  United  States  shoald 
be  referred  to  a  joint  board  of  commissioners,  who  should  be  sworn 
impartially  to  examine  and  decide  upon  said  claims." 

Aehgue  5.  ''That  the  said  commissioners  shall,  by  a  report  under 
their  hands  and  seals,  decide  upon  the  justice  of  the  said  claims,  and 
the  amount  of  compensation,  if  any,  due  from  the  Mexican  govern- 
nient  in  each  case." 

These  articles  contain  all  the  provisions  of  the  treaty  respecting 

the  daties  and  powers  of  the  commissioners. 

The  act  of  Congress  of  12th  June,  1840,  "  to  carry  into  effect ' '  said 

\    ^^)  provided  for  the  appointment  of  two  commissioners  on  the 

P^  of  the  United  States,  who,  with  two  others  on  the  part  of  Mexico, 

f      11   i*^^'^  ^  boards  whose  duty  it  shall  be  to  receive  and  examine 

j    **1  daims  provided  for  by  the  convention,  and  to  decide  thereon  ac- 

w    .^'diBg  to  the  provisions  of  the  said  convention  and  the  principles  of 

i   J  ^^^,^»  «l^^,  and  the  laws  of  nations. ' ' 

^       The  American  commissioners,  Mr.  Marcy  and  Mr.  Rowan,  (and  after- 

}    ^""d*  Mr.  Marcy  and  Mr.  Breckenridge,)  allowed  interest  (at  the  same 

rate  as  was  allowed  by  the  Florida  judges  in  their  decrees)  in  all  cases 
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of  iDJories  arising  from  loss  or  destruction  of  property  ;  and  tbe  um- 
pire, Baron  Boenne,  allowed  the  interest  in  all  cases.  Indeed,  it  is  not 
understood  that  the  Mexican  commissioners  ohjected  to  such  allowance. 

I  append  to  this  opinion  one  other  paper  which  contains  an  opinion 
of  the  Attorney  General  of  the  United  States  on  a  private  claim.  It 
is  the  case  of  Mrs.  O'SuUivan,  and  may  be  found  at  page  1116  of  the 
Opinions  of  the  Attorney  General. 

Therule  of  damages,  a[dopted  by  the  courts  in  Florida,  was  laid  down 
By  Judge  Beid,  in  the  first  decisionawardinginterest^inthese  word,  viz: 

'^I  am  required  by  the  statute  to  receive,  examine,  and  adjudge, 
these  claims  for  losses.  In  performing  this  duty  I  have  allowed,  be- 
cause it  seemed  to  me  just  and  equitable  to  allow  it,  interest  upon  the 
amount  or  value  of  property  ascertained  to  have  been  lost.  The  rate 
of  interest  existing  in  the  province  at  that  time  (1812  and  1813)  was 
five  per  cent.,  and  this  is  the  sum  allowed  in  all  cases.  I  am  sensible 
that  this  allowance  will  swell  considerably  the  amount  to  be  paid  to 
the  claimants,  but  I  do  not  perceive  how  it  could  be  avoided.  If  we 
lose  sight  of  the  national  character  of  one  of  the  parties,  and  suppose 
two  private  persons  engaged  in  a  disj^ute  about  an  injury  to  property, 
the  tribunal  to  which  resort  is  had,  in  adjusting  the  damages  due  by 
the  one  to  the  other,  will  consider  the  value  of  the  property  destroyed, 
in  connexion  with  the  time  for  which  the  -owner  has  been  deprived 
of  the  use  and  enjoyment  of  his  property.  The  first  being  ascertained 
in  money,  a  compensation  for  the  last  may  best  be  regulated  by  re- 
verting to  the  rate  of  interest  allowed  by  the  law  of  the  country  where 
the  wrong  was  done." 

If  the  opinions  which  I  have  expressed,  and  attempted  to  support, 
are  sound,  and  well  founded,  then  this  rule,  adopted  by  the  courts,  is 
exactly  the  rule  which  they  were  bound  to  adopt,  and  the  only  rale 
which  they  could  adopt,  without  manifest  disregard  of  the  principles 
of  public  law. 

It  may,  probably,  be  thought  that  some  of  the  opinions  which  I  have 
expressed  in  this  paper  are  more  or  less  in  conflict  with  opinions  which 
have  been  given,  in  these  cases,  by  recent  Attorneys  General  of  the 
United  States,  Mr.  Crittenden,  Mr.  Legar^,  and  Mr.  Nelson.  Per* 
haps,  however,  the  differences  may  be  rather  apparent,  than  real,  as 
the  questions  appear  to  have  been  submitted,  and  their  opinions  given, 
without  particular  reference  to  the  terms  of  the  treaty,  or  those  authori- 
ties of  public  law,  which,  in  my  judgment,  rule  the  case.  On  the 
whole,  I  am  prepared  to  answer  the  questions  proposed  to  me ;  and  my 
opinion  clearly  is : 

I.  That  the  provisions  of  the  treaty  require  the  losses  or  injuries  for 
which  satisfaction  is  provided  to  be  established  judicially  ;  and  that 
the  decrees  of  the  judges  as  to  the  amount  or  extent  of  said  losses  or 
injuries,  as  to  cases  within  the  treaty,  are  final. 

n.  That  the  measure  or  rule  of  satisfaction  adopted  and  applied  by 
the  judges,  in  these  cases,  namely,  to  add  to  the  value  of  the  property 
at  the  time  of  its  loss  interest,  as  a  compensation  for  the  loss  or  de- 
privation of  its  use,  or  as  covering  the  necessary  and  immediate  con- 
sequences of  the  original  injury,  is  in  accordance  with  the  laws  and 
usages  of  nations,  and  ought,  undoubtedly,  to  be  allowed  and  paid  by 
the  Secretary  of  the  Treasury,  under  the  acts  of  Congress  already  cited. 

April  6, 1849.  DANIEL  WEBSTER. 
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APPENDIX, 


Extracts /rem  the  remarks  of  the  American  Commissioner ,  Mr,  Langdon 
Cheves,  re/erred  to  on  page  Y7  of  ih^  foregoing. 

In  his  opening  paper,  under  date  of  February  25, 1825,  he  states  the 
rale  of  indemnification  or  satisfaction  for  injuries  suffered  thus  : 

'*The  property  of  which  he  (the  claimant)  claims  the  equivalent' 
belonged  to  him.  It  has  been  decided  that  it  ought  not  to  have  been 
taken  from  him ;  it  has  been  proved  that  it  was  taken  from  him  as 
far  back  as  the  17th  February,  1815,  and  it  has  been  agreed  that  he  is 
to  be  compensated  for  the  injury  he  sustained. 

"The  injury  is  the  cause  and  the  measure  of  his  compensation. 
The  only  inquiry,  then,  is  the  extent  of  that  injury.     The  extent  of 
the  injury  is  equivalent  to  the  pecuniary  value  of  the  property  at  the 
time  he  was  deprived  ofit,  and  the  value  of  the  sum  of  money  of  which 
he  was  deprived,  during  the  period  of  its  detention." 

Again,  he  says  '^ndemnination  means  a  reimbursement  of  a  loss 
sustained.  If  the  property  taken  away  on  the  17th  February,  1815, 
were  returned  now,  uninjured,  it  would  not  reimburse  the  loss  sus- 
tained by  the  taking  away  and  consequent  detention — ^it  would  not  be 
an  indemnification.  The  claimant  would  still  be  unindemnified  for 
the  loss  of  the  use  of  his  property  for  the  ten  years,  which,  considered 
as  money,  is  nearly  equivalent  to  the  original  value  of  the  principal 
thing.  So,  in  substituting  a  pecuniary  value  for  the  thing,  unless 
interest  is  allowed  for  the  use  of  the  money,  the  claimant  will  remain 
unindemnified." 

Again,  in  the  same  paper,  '^  he  who  deprives  another  of  the  use  of 
his  property  does  him  as  great  an  injustice,  in  principlcj  if  not  in  de- 
gree, as  he  who  deprives  him  finally  and  forever  of  it,  and  justice 
equally  requires  that  he  should  indemnify  him  for  the  loss  of  its  use 
a8  for  the  loss  of  the  principal  thing.     Unless  it  can  be  truly  averred 
that  one  may  deprive  another  of  the  use  of  his  property  for  a  given 
time,  and  if  he  finally  return  it  uninjured  in  its  identity,  not  be  ^und 
injustice  to  compensate  him  for  the  loss  of  its  use^  it  is  conceived  it 
cannot  be  truly  asserted  that  interest  does  not  follow  the  principal." 
Again,  '4f  interest  be  an  incident  usually  attendant  on  the  delay 
of  payment  of  debts,  damages  are  equally  an  incident  attending  on 
the  withholding  an  article  of  property  ;  and  where  they  are  rendered 
in  the  shape  of  damages,  they  are  usually  given  with  a  liberal  and 
sometimes  an  unsparing  hand.    It  is,  then^  a  mitigation  of  the  usual 
incident  of  damages  for  the  detention  of  property,  to  establish  a  fixed 
and  equitable  rate  of  interest  as  the  equivalent." 

^' There  is  no  doubt  that  this  is  the  leading  reason  why  boards  of 

commisaioners,  sitting   as  the  representatives  of  nations,   have  so 

/   generally  made  interest  the  rule  of  damages,  instead  of  a  capricious 

^   discretion,  which  would,  perhaps,  often  become  an  unjust  and  vindic- 

;   tiveaasewmentof  them." 

'  .4^^'  "^^6  claim  is  not  of  interest  eo  nomine.  It  is  adopted  as  a 
.  ''w^V^edrule  of  damages,  compensation,  or  indemnification,  founded 
^  ontheestimatedpecuniary  value  of  the  article  withheld.    Inthatcase^ 
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the  common  law  and  the  cml  law  are  both  clear  in  allowing  repara- 
tic^  of  the  loss  of  the  uae  of  the  thing  withheld  from  the  commencement 
of  the  tortious  detention.    The  rule  of  the  public  law  is  the  same." 


Case  of  Mrs,  O'SvUivan  and  opinion  of  Attorney  General y  referred  to 

on  page  78  of  the  foregoing. 

This  was  a  claim  growing  out  of  the  seizure  of  a  ship  and  cargo  bj 
a  political  agent  of  the  United  States. 

Congress  passed  an  act  providing  'Hhat  the  Secretary  of  the  Trea- 
sury be,  and  he  is  hereby,  authorized  and  directed  to  cause  the  claim 
of  Mary  O'Sullivan,  widow  and  executrix  of  John  O'Sullivan,  decea- 
sed, to  be  examined  by  the  accounting  officers  of  the  treasury  ;  and 
that  there  be  allowed  and  paid  to  the  said  Mary  O'Sullivan,  out  of  any 
money,  &c.,  the  amount  of  thb  actual  loss  which  may  be  shown,  to 
the  satisfaction  of  the  Secretary  of  the  Treasury,  to  have  been  sus- 
tained by  the  said  John  O'Sullivan^  in  consequence  of  the  act  of  the 
late  John  M.  Forbes,  commercial  and  political  agent  of  the  United 
States  of  America  at  Buenos  Ayres,  in  detaining  the  vessel  of  the  said 
John  O'Sullivan,  in  the  year  1823,  and  causing  her  to  be  sent  to  the 
United  States." 

This  act  required  payment  of  the  amount  of  the  '^actual  loss"  as 
shown  to  the  satisfaction  of  the  Secretary  of  the  Treasury.  The  case 
was  referred  to  the  Attorney  General  Butler,  as  to  the  proper  rules  to 
be  adopted  in  ascertaining  ^'  the  actual  loss,"  and  whether  the 
claimant  ^^  was  entitled,  within  the  terms  and  intention  of  the  act,  to 
compensation  for  the  deprivation  of  the  use  of  the  vessel  during  her 
detention?"  and  '^whether  that  was  not  a  constructive  and  conse- 
quential, and  not  an  adiual  loss?" 

Mr.  Butler,  after  an  elaborate  examination  of  the  authorities,  de- 
duced a  rule  from  the  decisions  of  the  federal  courts,  where  interest 
upon  the  original  value,  by  way  of  damages  for  the  loss  of  the  use^  in 
addition  to  such  original  value,  had  been  allowed  as  the  measure  of 
the  actual  loss ;  in  every  one  of  which  cases  he  says^  *  *  Congress  passed 
acts  indemnifying  the  officer  to  the  full  extent  of  the  recovery  against 
him/'  citing  *'  Laws  U.  S.,  4  vol.  p.  91 ;  3  vol.  369  ;  6th  vol.  282  ;  7 
vol.  259." 

^^The  adjudged  cases,"  he  says,  *^  in  which  recoveries  have  been 
had  against  officers  acting  in  good  faith,  and  in  which  Congress  after- 
wards made  provision  for  indemnifying  the  officer,  may,  therefore, 
with  great  propriety,  be  referred  to,  for  the  purpose  of  ascertaining  the 
manner  in  which  the  rule  is  carried  into  effect." 

He  further  says,  *'  I  cannot  agree  that  the  loss  of  the  use  of  the 
vessel  was  merely  a  consequential  Iosh  ;  still  less  that  it  was  construc- 
tive and  not  actual.  It  appears  to  me  that  the  loss  of  the  beneficial 
use  of  the  vessel  was  the  direct  and  immediate  effect  of  the  interference 
of  Mr.  Forbes.  But  even  if  this  is  to  be  regarded  as  a  consequential 
losSy  it  will  not,  therefore,  follow  that  it  is  not  an  actual  loss,  in  strict 
propriety  of  language,  and  within  the  meaning  of  the  law.  A  loss 
may  be  actual,  positive,  and  real,  and  may  be  traced  with  certainty  to 
a  particular  cause.  The  distinction  between  immediate  and  consequent 
tial  damages  is  a  familiar  one  in  commercial  law ;  it  is  the  foundation 
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of  tlie  distinction  between  the  action  of  trespass,  and  that  of  trespass 
on  the  case  ;  the  former  of  these  actions  being  brought  where  the  dam- 
age is  immediate,  and  the  latter  where  it  is  only  consequential. 

^^  In  each  case,  however,  actuai  damage  is  the  subject  of  the  suit, 
and  must  be  proved  to  sustain  it." 

Mr.  Butler  concludes  that  **  it  is  obvious  that  the  difference  in  the 
valtie  of  the  vessel  is  not  the  whole  loss  sustained ;  the  beneficial  use 
of  the  vessel  is  also  lost  to  the  party  during  the  whole  period  of  the 
detention  ;  and  for  this  loss,  interest  on  the  prime  value  is  but  the 
lowest  rate  of  indemnification/' 


Judge  Bibb  on  the  Florida  cases. 

The  letter  of  the  Secretary  of  the  Treasury  of  the  4th  of  November, 
1853,  to  the  Attorney,  for  his  opinion,  is  in  these  words  and  figures: 

"  Herewith  you  will  receive  the  papers  relating  to  the  claim  of  Red- 
din  Blunt,  arising  under  the  9th  article  of  the  treaty  of  1819  between 
the  United  States  and  Spain. — (Little  &  Brown,  8  vol..  Treaties,  p. 
260,  and  the  acts  of  Congress  of  the  3d  of  March,  1823,  vol.  3,  p.  768, 
and  the  26th  of  June,  1834,  vol.  6,  private  laws,  p.  569,  passed  to 
carry  the  said  article  into  effect.)  The  amount  claimed  under  the 
award  of  the  judge  of  the  district  court  of  the  United  States  for  the 
northern  district  of  Florida,  as  the  value  of  the  property  destroyed,  is 
$1,760,  and  the  amount  claimed  under  the  award  as  interest,  at  the 
rate  of  five  per  cent,  per  annum,  by  way  of  damages,  from  10th  of 
May,  1813,  to  26th  June,  1835,  is  $1,847  42. 

''  The  act  of  3d  March,  1823,  directly,  and  the  act  of  26th  June,  1834, 
by  implication,  provide  that  the  amount  payable  under  the  said 
treaty  and  acts  shall  be  paid  out  of  any  money  in  the  treasury  not 
otherwise  appropriated.  The  appropriations  were  indefinite  in  amount, 
and  without  express  limitation  of  time,  unless  in  those  provisions  of 
law  which  relate  to  the  surplus  fund  ;  and  claims  of  this  description, 
presented  at  the  treasury,  nave,  for  a  series  of  years  past,  been  paid 
out  of  such  indefinite  appropriations,  without  any  estimate  being  laid 
before  Congress  of  the  amount,  and  without  there  being  any  presenta- 
tion of  the  amount  payable  or  chargeable  to  such  appropriation  from 
year  to  year. 

*'  You  will  also  receive  a  list  of  other  claims,  arising  under  the  same 
article  of  the  treaty  and  laws,  on  which  payments  have  been  made, 
under  the  awards,  to  the  amount  (for  the  value  of  the  property  de- 
stroyed) of  I  ,  and  on  which  the  claimants  now  demand,  as  in 
the  case  of  Blunt,  the  interest  as  decreed  by  the  court  by  way  of  dam- 
ages, amounting  in  the  aggregate,  as  it  is  supposed,  to  nearly  one 
million  of  dollars. 

*^  This  latter  part  of  these  claims  awarded  by  the  judges  was  first 
rejected  by  Mr.  Secretary  Woodbury,  under  the  '^usage  of  the  Treasury 
Department,"  in  the  case  of  the  heirs  of  John  Gianopoly,  the  sum 
allowed  as  the  value  of  the  property  on  which  was  paid  on  the  5th 
June,  1837,  as  shown  by  the  accompanying  papers,  and  the  decision 
thus  made  has  continued  to  govern  in  these  cases  to  the  present  time. 

Rep.  C.  C.  127 6 
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**  The  subject  is  now  respectfully  submitted  to  you  for  your  opinion 
on  the  following  points : 

^^  Ist.  Whether  the  claims  of  Reddin  Blunt,  and  others  of  the  same 
class,  are  justand  equitable,  within  the  prorisions  of  the  treaty,  so  far  as 
the  award  isforthe  valueof  the  property  alleged  to  have  been  destroyed? 

**  2d.  Whether  the  interest  awarded  on  said  claims  by  way  of  dam- 
ages was  properly  so  awarded,  as  part  of  the  measure  of  satisfaction 
to  which  the  claimants  were  entitled,  and  payable  on  the  principles  of 
law  by  the  Secretary  of  the  Treasury  ? 

*'  3d,  Whether  the  decision  of  Mr.  Secretary  Woodbury  in  refusing 
to  pay  interest,  on  the  ground  that  its  payment  was  not  consistent 
with  the  ^^  usage  of  the  Treasury  Department,"  is  binding  on  his  suc- 
cessor in  office,  in  the  particular  case  in  which  the  decision  was  made, 
and  should  restrain  the  payment  in  other  cases,  in  which  the  value  of 
the  property  has  been  paid  for,  and  in  the  case  of  Reddin  Blunt,  in 
which  neither  this  value  nor  the  interest  has  been  paid  ? 

"4th.  Whether,  considering  the  spirit  of  our  institution  and  the 
relations  of  the  executive  departments  to  the  legislative,  it  would  be 
consistent  with  a  just  public  policy  for  this  department  to  pay  this 
class  of  claims,  and  to  such  amount,  without  any  further  action  on  the 
part  of  Congress,  or  other  authority  than  the  appropriations  made  in 
1823  and  1834,  as  before  staled,  and  without  the  amount  being  sub- 
mitted as  an  estimate,  or  reported  as  a  contingent  charge,  depending 
on  such  appropriation  on  the  treasury?" 

I.  In  respect  of  the  first  question  :  it  appears  by  the  report  of  the 
Solicitor  of  the  Treasury  to  the  Secretary  of  the  Treasury,  that  on  the 
18th  June,  1835,  the  administrator  of  Reddin  Blunt  filed  his  petition 
against  the  United  States,  before  Robert  R.  Reed,  judge  of  the  supe- 
rior court  for  the  eastern  district  of  Florida,  setting  forth,  that  the 
decedent,  Reddin  Blunt,  his  intestate,  was  a  subject  of  his  Catholic 
Majesty,  inhabiting  East  Florida  in  the  years  1812  and  1813;  that  he 
sustained  loss  and  damage  to  the  sum  of  $2,600,  by  the  operations  and 
depredations  of  the  American  troops  in  those  years,  the  bill  of  partic- 
ulars of  which  was  exhibited  ;  that  no  part  of  the  said  loss  and  injury 
was  sustained  previous  to  the  entranc  of  the  United  States,  or 
their  agents,  into  the  province  of  east  Florida  ;  that  at  the  time  of 
sufiering  the  losses  he  was  a  resident  and  inhabitant  of  the  province  of 
East  Florida,  and  a  subject  of  his  Catholic  Majesty,  the  Kiug  of  Spain. 

The  petition  was  verified  by  the  oath  of  the  petitioner  ;  whereupon 
such  proceedings  were  had,  such  testimony  taken,  and  continuance  of 
the  proceedings  before  J.  H.  Bronson,  judge  of  the  court  of  the  Uni- 
ted States  for  the  northern  district  of  Florida,  and  that  Judge  Bron- 
son, upon  satisfactory  evidence  before  him  given,  made  this  decision : 

^'  I  do  therefore  award  and  adjudge,  that  the  United  States  pay  to 
the  administrator  of  Reddin  Blunt,  deceased,  the  sum  of  sixteen  hun- 
dred and  seventy  dollars^  together  with  interest  thereon,  at  the  rate 
of  five  per  cent,  per  annum,  from  the  10th  day  of  May,  1813,  to  the 
26th  of  June,  1835,  in  satisfaction  of  the  losses  and  injuries  sufiered 
by  the  said  Reddin  Blunt  in  his  lifetime,  and  in  the  years  1812  and 
1813,  by  means  of  the  operations  of  the  American  troops  in  those  years 
in  East  Florida." 

Certified  to  the  Secretary  of  the  Treasury,  28th  of  November,  in 
the  year  1848. 
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Upon  the  presentation  of  this  claim,  the  party  demanding  both  prin- 
cipal and  interest,  the  Secretary  of  the  Treasury,  (Hon.  R.  J.  Walker,) 
on  28th  Febraary,  1849,  sent  to  the  Attorney  General  for  his  opinion 
these  questions,  endorsed  upon  the  argument  of  counsel  in  the  case : 

"  1st.  Whether  the  provisions  of  the  treaty  require  the  losses  or 
injaries  for  which  satisfaction  is  provided  to  be  established  judicially, 
and  if  so,  whether  the  decree  of  the  judges  as  to  the  amount  or  ex- 
tent of  said  losses  or  ii\}uries,  as  to  cases  within  the  provisions  of  the 
treaty,  are  final  ? 

^'  2d.  Whether  the  measure  of  satisfaction  adopted  and  applied  by 
the  jad^es  in  these  cases,  namely,  to  add  to  the  value  of  the  property 
at  the  time  of  its  loss  interest,  as  a  compensation  for  the  loss,  or  de- 
privation of  its  use,  is  or  is  not  in  accordance  with  the  laws  and 
usages  of  nations,  as  the  rule  of  redress  for  such  injuries,  and  can  be 
allowed  and  paid  by  this  department,  under  the  acts  of  Congress  ap- 
plicable to  this  subject?'' 

The  claim  of  Francis  P.  Ferreira,  administrator  of  Francis  Pass, 
came  before  Judge  Bronson,  of  the  district  court  of  the  United  States 
for  the  northern  district  of  Florida,  under  the  sixth  section  of  the  act 
of  Congress  approved  22d  of  February,  1847,  entitled,  '•  An  act  to 
regulate  the  exercise  of  the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States  in  certain  cases,  and  for  other  purposes," 
(9  Stat,   at  Large,  by  Little  &  Brown,  p.  130,  chap.  17 :  Bioren,  p. 
21,  ch.  17,)  which  sixth  section  provided  that  unfinished  business, 
and  proceedings  pending  before  the  judge  of  the  superior  court  at  St. 
Augustine,  by  virtue  of  the  "  Act  for  the  relief  of  certain  inhabitants 
of  East  Florida,"  approved  26th  of  June,  1834,  or  under  any  other 
act  granting  special  powers,  or  imposing  special  duties  upon  said 
judge,  be  transferred  to  the  judge  of  the  district  court  of  the  United 
States  for  the  district  of  Florida,  there  to  be  proceeded  in  as  might 
have  heen  by  the  judge  of  the  superior  court  at  St.  Augustine  ;  and 
also  hy  virtue  of  a  special  act  of  3d  March,  1849,  in  favor  of  this  and 
other  claimants  who  had  neglected  to  file  their  claims  within  the  time 
prescribed  by  the  act  of  26th  of  June,  1834.— (For  this  act  of  1849, 
«€  Stat,  at  Large,  by  Little  &  Brown,  vol.  9,  p.  783,  chap.  181 ;  Ses- 
sion Acts,  printed  by  Gideon,  pamphlet  edition,  1849,  p.  148,  ch.  181.) 
This  claim  by  Ferreira,  administrator  of  Pass,  was  adjudged  at  an 
extra  term  of  the  said  district  court  of  the  United  States  for  the  north- 
ern district  of  Florida,  at  St.  Augustine,  on  the  30th  of  August,  1861. 
The  judge  allowed  for  the  several  and  particular  losses  and  injuries 
"  by  the  operations  of  the  American  troops  in  East  Florida,  suffered 
^Pass,  a  Spanish  subject  residing  in  East  Florida,  and  between  17th 
Match,  1812,  and  10th  of  May,  1813,"  the  sum'  annexed  to  each 
particular- 
Amounting  aggregately  to |6,080  00 

"Iutet€8t  on  this  amount,  at  five  per  cent,  per  annum 
wmlOth  of  May,  1813,  to  26th  June,  1835, 6,726  83 

Making  ill  all 12,806  83 

"  I  do  therefore  adjudge  and  decide,  that  the  United  States  pay  to 
aaid  Francis  P.  Ferreira,  administrator  of  Francis  Pass,  the  aforesaid 
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snm  of  |12,80B  83,  in  satisfactioD  of  the  loflnes  asd  injuries  suffered 
and  suBtained  by  the  said  Franois  Pass,  deceased,  in  his  lifetime,  and 
in  the  years  1812  and  1813  by  the  operations  of  the  American  troops 
in  east  Florida  in  those  years." 

These  claims  of  Reddin  Blnnt,  deceased,  by  his  administrator,  and 
of  the  administrator  of  Francis  Pass,  are  clearly  within  the  provisions 
of  the  treaty,  clearly  within  the  jurisdiction  of  the  court  by  which 
they  were  decided,  clearly  just  and  equitable,  ''so  far  as  the  award  w 
for  the  value  of  property,  alleged  to  have  been  destroyed. "  As  to  these, 
your  first  question  I  answer  in  the  affirmative. 

An  inspection  of  the  records  in  the  other  cases  will,  no  doubt,  satisfy 
you  upon  this  point,  as  they  satisfied  your  predecessors  in  office,  who, 
upon  inspecting  the  records,  ordered  payments  for  the  value  assessed 
for  the  property  lost  or  destroyed,  although  they  withheld  the  other 
assessment  of  interest  on  that  value. 

II.  The  second  question  can  be  answered  by  the  adjudications  and 
concurrent  opinions  of  judges  and  jurists,  so  as  not  to  leave  a  loop 
whereon  to  hang  a  doubt;  for  whether  we  consult  the  law  of  nations 
or  municipal  law,  the  answer  is  the  same.  I  will  begin  by  citing  the 
decisions  of  the  Supreme  Court  of  the  United  States : 

The  ''Anna  Maria,"  belonging  to  citizens  of  the  United  States, 
sailed  from  the  United  States  in  September,  1812,  with  a  cargo  belong- 
ing to  American  citizens,  bound  to  St.  Bartholomews,  a  neutral  island. 

On  the  16th  October  she  was  boarded  by  the  master  of  the  privateer 
"None  Such,"  of  Baltimore,  and  taken  as  prize.     She  was  carried  to 
St.  Jago  del  Cuba.     The  officers  of  the  privateer  "  None  Such  "  there 
sold  a  part  of  the  cargo  of  the  "Anna  Maria."     In  attempting  to  bring 
her  out  of  port  she  was  run  aground  and  injured,  after  which  she  was 
sold,  with  the  residue  of  her  cargo:  the  money  remained  in  the  hands 
of  the  American  consul  for  those  who  may  be  entitled.     The  "  None 
Such  "  afterwards  returned  to  the  United  States,  and  a  libel  was  file<l 
in  the   admiralty  by  the  owners  of  tlie  "Anna  Maria"  against  the 
owners  of  the  '*None  Such,"  in  the  district  court  of  the  United  State? 
for  the  Maryland  district.     Upon  appeal,  Chief  Justice  Marshal  de- 
livered the  opinion  of  the  court,  and  after  stating,  that  "However 
meritorious  may  have  been  the  services  of  the  private  armed  vessels  of 
the  United  States,  in  the  aggregate,  those  individuals  who  have  acted 
with  such  culpable  disregard  of  the  rights  of  others  ought  not  escape 
the  animadversion  of  the  law.     *     *     The  honor  and  the  character  of 
the  nation  are  concerned  in  repressing  such  irregularities  ;  and  the 
justice  of  this  court  requires  that  compensation  should  be  made  for  the 
injury  which  the  libelants  have  sustained. 

"The  sentence  of  the  circuit  must  be  reversed,  and  the  cause  re- 
manded, *  *  »  with  directions  to  reverse  the  sentence  of  the  dis- 
trict court,  and  to  direct  commissioners  to  ascertain  the  amount  oi 
damages  sustained  by  the  libelants ;  in  doing  which  the  value  of  the 
vessel  and  the  prime  cost  of  the  cargo,  with  all  charges  and  the  pre 
mium  of  insurance,  where  it  has  been  paid,  with  interest  are  to  be  al- 
lowed."—(2  Wheat.  334,  335.) 

In  the  "  Amiable  Nancy,"  (3  Wheat.  560,)  the  rule  of  damages  i."* 
again  repeated,  thus :  "It  was,  after  strict  consideration,  held  that  the 
prime  cost,  or  value  of  the  property  lost,  at  the  time  of  the  loss,  and 
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in  case  of  injury,  the  diminution  in  value  by  reason  of  the  injury,  with 
interest  upon  such  valuation,  afforded  the  true  measure  for  assessing 
damages.  This  rule  may  not  secure  a  complete  indemnity  for  all  pos- 
sible injuries,  but  it  has  certainty  and  general  applicability  to  recom- 
mend it,  and  in  almost  all  cases  will  give  a  fair  and  just  recompense." 

In  the  case  of  "  The  ApoUon,"  (9  Wheat.  376,)  this  rule  of  dam- 
ages is  again  thus  repeated  :  ^'  This  court,  on  various  occasions,  has 
expressed  its  decided  opinion  that  the  probable  profits  of  a  voyage, 
either  upon  the  ship  or  cargo,  cannot  furnish  any  just  basis  for  the 
computation  of  damages  in  cases  of  marine  loss.  The  basis  has  ae- 
oordingly  been  in  every  instance  rejected.  Where  the  vessel  and  cargo 
are  lost  or  destroyed,  the  just  measure  has  been  deemed  to  be  their 
actual  value,  together  with  interest  upon  the  amount  from  the  time  of 
the  trespass.  Where  there  has  been  a  partial  injury  only,  that  that 
loss  being  ascertained,  a  similar  rule  has  been  applied.  Where  the 
property  has  been  restored  after  detention,  demurrage  during  the 
period  of  detention  has  been  generally  allowed  for  the  vessel,  and  in- 
terest upon  the  value  of  the  carsco.  Where  the  vessel  and  cargo  have 
been  sold,  the  gross  amount  of  the  sales,  together  with  interest,  has  been 
adopted  as  a  fair  recompense,  and  the  addition  of  ten  per  cent,  has  been 
sometimes  made,  where  the  property  was  sold  under  disadvantageous 
circumstances,  or  had  not  arrived  at  the  country  of  its  destination. 

'^Such,  it  is  believed,  have  been  the  rules  most  generally  adopted 
in  practice,  in  cases  which  did  not  call  for  aggravated  or  vindictive 
damages.  And  it  may  be  said,  that  if  these  rules  do  not  furnish  a 
complete  indemnification  in  all  cases,  they  have  so  much  certainty  in 
their  application,  and  such  a  tendency  to  suppress  expensive  litiga- 
tion, that  they  are  entitled  to  some  commendation  upon  principles  of 
pnblic  policy." 

In  Del  Col  vs.  Arnold,  (3  Dallas,  333,)  the  district  court  pronounced 
adecree  in  favor  ot  the  owner  of  the  ship  '  *  Grand  Sachem"  and  cargo, 
against  Del  Col,  the  owner  of  a  privateer,  for  illegal  capture  and 
destruction  of  the  "  Grand  Sachem"  and  her  cargo,  '^  for  the  sum  of 
133,329  87,  the  full  ^alue  of  the  **  Grand  Sachem"  and  her  cargo, 
with  interest  at  ten  per  cent,  from  the  day  of  the  capture."  This 
decree  was  affirmed  oy  the  circuit  court,  and  also  by  the  Supreme 
Court  of  the  United  Slates. 

In  Maley  vs.  Shattuck,  (3  Cranch,)  the  allowance  of  interest  upon 
the  value  of  the  vessel,  as  a  component  part  of  the  indemnity  to  be 
satisfied,  was  excepted  to  (p.  477)  and  affirmed,  (p.  492.) 
The  like  rule  of  indemnity  was  decreed  in  '*The  Lively." — 1  Galli- 

»n,  315.) 
The  admiralty  court43  of  Great  Britain  concur  with  the  cases  before 

cited,  as  the  charge  of  interest,  as  a  portion  of  the  just  measure  of 

^mpensation  for  property  taken,  injured,  or  destroyed.     The  cases 

are  numerous ;  of  these  a  few  will  sulBce  : 
The  Acteon,  (2  Dodson,  84.)     The  Lucy,  (3  Rob.,  208.) 
The  Driver,  (5  Rob.,  145.)     In  this  case  the  rule  is  stated,  that  if, 

^r  the  damages  and  costs  are  assessed  and  allowed,  payment  is 

delayed,  the  court  will  allow  interest  upon  the  whole  sum  from  the 

time  of  the  assessment,  although  it  includes  interest  on  the  value  of 

the  property  converted  or  injured. 
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The  case  of  *'  the  Pigon"  and  her  cargo,  decided  in  France  by  the 
council  of  prizes,  (reported  in  note  to  the  ^^  Charming  Betsey/'  2 
Cranch^  98  to  101,)  is  in  accordance  with  the  aforegoing  cases  as  to 
the  allowance  of  interest.  The  ^^Pigon"  was  captured  and  libeled 
as  lawful  prize.  Captain  Oreen  claimed  that  the  yessel  and  cargo 
was  neutral  property,  and  demanded  that  the  vessel  and  cargo  and 
specie  on  board  should  be  delivered  up,  with  damages  and  interest. 
Portalis,  in  a  learned  opinion,  declared  the  ^'  Pigou"  not  lawful  prize, 
and  that  the  vessel  and  her  cargo  be  restored,  with  damages  and  inters 
est,  in  the  usual  form  ;  and  so  the  council  of  prizes  also  determined. 

These  cases  decided  in  the  courts  of  admiralty  are  all  adjudged 
according  to  the  law  of  nations. 

'^  The  court  of  prizes  is  emphatically  a  court  of  the  law  of  nations  ; 
and  it  takes  neither  its  character  nor  its  rules  from  the  mere  municipal 
regulations  of  any  country." — (9  Cranch,  284.   The  schooner  Adeline.) 

When  we  resort  to  decisions  of  the  courts,  who  take  their  character 
and  their  rules  from  municipal  law,  we  find  their  rules  of  giving 
interest  upon  the  value  of  the  property  taken,  converted,  detained,  or 
destroyed,  as  a  component  part  of  the  satisfaction  to  be  made  for  the 
injury,  to  be  in  accordance  with  the  decisions  of  the  courts  of  admiralty. 

In  Conard  va.  The  Pacific  Insurance  Company,  (6  Peters,  273,  281,) 
the  case  was,  the  company  sued  Conard,  (the  marshal  of  the  Unitel 
States,)  in  trespass,  for  illegally  taking  and  carrying  away  sundry 
packages  of  teas.  Justice  Baldwin  instructed  the  jury  that  the  plain- 
tiff was  entitled  ^Ho  legal  satisfaction  for  the  injury  sustained  by  the 
taking  and  detention,  in  cases  not  attended  with  circumstances  of 
aggravation."  *  »  »  ^^  The  general  rule  of  damage  is  the  value 
of  the  property  taken,  with  interest  from  the  time  of  the  taking  down 
to  trial.  This  is  generally  considered  as  the  extent  of  the  damages 
sustained,  and  this  is  deemed  legal  compensation,  which  refers  solely 
to  the  injury  done  to  the  property  taken,  and  not  to  any  collateral  or 
consequential  damages  resulting  to  the  owner  by  the  trespass.  These 
are  taken  into  consideration  only  in  a  case  more  or  less  aggravated." 
This  charge  and  instruction  was  affirmed  by  the  Supreme  Court  of 
the  United  States.— (6  Peters,  281.) 

The  decisions  of  the  courts  of  Oreat  Britain,  the  decisions  of  the 
courts  of  the  several  States  of  this  Union,  concur  (nemini  oontradicente) 
in  the  rule  of  indemnity  above  quoted. 

**  Detinue  lies  for  the  recovery  of  goods  in  specie,  and  also  for 
damages  for  the  detainer,  *  *  *  trover  is  the  action  in  more 
common  use."— (Buller's  N.  P.  Ch.  3-49.) 

In  Fisher  vs.  Prince,  (3  Burr,)  in  trover,  the  defendant  obtained  a 
rule  upon  the  plaintiff,  to  show  cause  why,  upon  delivering  to  the 
plaintiff  the  several  goods  and  chattels  for  which  action  was  brought, 
and  paying  him  his  costs  to  the  day  of  making  the  motion,  further 
proceedings  should  not  be  stayed."  The  court  denied  the  motion  and 
discharged  the  rule.  Mr.  Justice  Wilmot  said,  ^' where  there  is  an 
uncertainty,  either  as  to  the  quantity  or  quality  of  the  thing  de« 
manded,  or  that  there  is  any  tort  accompanying  it  that  may  enhance 
the  damages  above  the  real  value  of  the  thing,  there  it  shall  not  be 
brought  in."    Lord  Mansfield  said,     *    *    *     **  In  trover  for  money 
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in  a  bag,  or  numbered^  the  conrt  have  ordered  it  to  be  brought  in, 
yet  the  jury  may  give  more  in  damages ;  they  may  allow  interest^ 
(and  in  some  cases  they  ought.)  The  reason  holds  in  every  ease 
where  a  thing  dearly  remains  of  the  same  value  ;  yet  the  jury  may 
give  damages  for  the  detention.  I  remember  its  being  done  twice  or 
thrice  in  things  of  small  value.  It  ought  to  be  done  to  prevent  vexa- 
tious litigation.  It  ought  to  be  done  because  it  is  the  specific  re- 
lief." *  *  *  u  When  the  thing  remains  (at  the  trial)  in  the  same 
condition,  there  generally  is  a  rule  '  to  deliver  it.^  '* 

'^  But  as  I  think  such  motions  ought  neither  to  be  refiised  or 
granted,  '  of  course/  they  must  depend  on  their  own  circumstances. 
No  injury  is  done  to  the  plaintiff  if  the  court  should  think  '  he  ought 
not  to  proceed  for  damages  beyond  the  specific  thing/  because  he  may 
9iiJl  proceed  for  more  at  the  peril  of  cost ;  and  so  he  ought. 

''  But  in  this  particular  case  the  goods  are  altered  and  their  value 
changed/' 

By  these  decisions  of  Lord  Chief  Justice  Mansfield  and  Justices 
Wilmot  and  Buller,  tort,  alteration  of  the  value  of  the  thing,  and 
detention,  are  several  causes  of  injury,  for  which  damages  by  way  of 
interest  beyond  the  value  of  the  thing  ought  to  be  allowed  in  making 
just  compensation  to  the  injured  party. 

In  Eakins  V8.  East  India  Company,  (1  Pr.  Wms.  393,)  the  com- 
plainant brought  his  bill  for  an  account  of  a  ship  and  cargo  wrongfully 
taken  from  him  in  the  East  Indies  by  the  defendant.  On  issue  to  try 
the  value  of  the  ship  and  cargo,  the  jury  found  the  value  of  the  ship 
at  £3,000,  and  of  the  cargo  at  £600,  at  the  time  these  came  to  the 
hands  of  the  defendant.  The  complainant  insisted  that  he  ought  to 
have  interest,  and  Indian  interest,  which  was  twelve  per  cent. 

Defendant  objected,  1st,  that  the  value  of  the  ship  and  cargo  beine 
uncertain  it  did  not  carry  interest  but  from  the  time  it  was  ascertained 
hy  the  jury;  2d,  that  the  complainant  had  rested  thirteen  years  on 
his  own  bill,  and  therefore  to  allow  him  Indian  interest  would  make 
him  gainer  by  his  own  delay. 

By  the  Chancellor.  ''  If  a  man  has  my  money  by  way  of  loan,  he 
ought  to  answer  interest ;  but  if  he  takes  my  money  from  me  wrong- 
fully, he  ought,  d  fortiori^  to  answer  interest ;  and  it  is  still  stronger 
where  one  by  wrong  takes  from  me  my  goods  which  I  am  trading 
with."  The  interest  was  decreed  at  the  Indian  rate.  This  decree 
was  affirmed  in  the  House  of  Lords. — (2  Brown's  Pari.  Cases,  72, 
8.  C. ;  2  Eq.  Ca.,  abr.,  ch.  1,  p.  534.) 

The  principle  that,  in  cases  of  trespass  and  trover,  and  such  like, 
the  proper  rule  of  indemnity  from  the  wrong  doer  to  the  injured 
party  is  the  value  of  the  property  at  the  time  of  the  wrong  done,  or 
conversion,  together  with  interest  on  that  value,  has  been  well  set- 
tled by  numerous  decisions  in  the  courts  of  the  States  of  this  Union. 
I  have  not  seen  any  adjudication  to  the  contrary. 
Th^  citations  will  suffice  for  the  present  occasion : 
-Maine.— Church  w.  Cherryfield,  33  Maine  Rep.,  -tST, 
-Ua^ackusetts. — Kennedy  vs.  Whitwell,  4.  Pick.,  466.     Greenfield 
w.  Leavitt,  It  Pick.,  3.     Barry  vs.  Bennett,  7  Metcalf,  354,  363. 
Ctmedicui.— White  vs.  Webb,  15  Connect.  Rep.,  305. 
Ntw  rori.— Wilson  and  Gibbs  vs.  Conine,  2  John.  Rep.,  282. 
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Biflsel  V8.  HopkiDB,  4  CoweD,  52,  53.    Dutterback  va,  Jerome,  &c.,  7 
Cowen,  300.     Hyde  va.  Stone,  7  Wendell,  355-358. 

3Iaryland. — Hebburn  va.  Sewall,  5  Harris  and  John,  212. 

South  Carolina. — Banks  va.  Hatton,  1  Nott  and  McCow,  222.  Tal- 
bird  va.  Baynard,  2  Hill  S.  Car.  Rep.,  599. 

Kevducky. — Pope  va.  Campbell,  Hardin,  31.  Meed  va.  Phillips,  Lit- 
telFs  Select  Cases,  50.     Outton  va.  Barnes,  Littell's  Select  Cases,  136. 

Alabama. — St.  John  v.  O'Connel,  7  Porter  Rep.,  481. 

Vattell,  (Book  ii.  chap,  xviii.  §  342,  p.  263,)  says,  "  If  a  nation  has 
taken  possession  of  what  belongs  to  another ;  if  it  refuses  to  pay  a 
debt,  to  repair  an  injury,  or  make  a  just  satisfaction,  the  other  may 
seize  what  belongs  to  it  and  apply  it  to  its  own  advantage,  till  it  has 
obtained  what  is  due  for  interest  and  damage,  or  keep  it  as  a  pledge 
till  full  satisfaction  has  been  made." 

In  sec.  347  he  says,  '^  We  may  use  reprisals  against  a  nation,  not 
only  for  the  actions  of  the  sovereign,  but  also  for  those  of  his  sub- 
jects. *  »  *  In  the  same  manner  the  sovereign  demands  justice,  or 
makes  reprisals,  not  only  for  his  own  affairs,  but  also  for  those  of  his 
subjects,  whomheoughtto  protect,  and  whosecauseisthatof  the  nation." 

The  cases  which  are  the  subjects  of  the  present  question  are  violent 
depredations  committed  by  citizens  of  the  United  States,  connected 
with  the  American  army  ;  acts  done  in  violation  of  the  laws  of  nations, 
and  in  violation  of  the  treaty  between  the  United  States  and  Spain,  for 
whichhisMajestytheKingof  Spaindemanded  satisfaction, and  for  which 
the  government  of  the  United  States  engaged  its  faith  to  make  satisfac- 
tion to  the  injured  Spanish  officers  and  individual  Spanish  inhabitants. 

To  avoid  confusion  and  error  in  future,  and  to  correct  the  mistakes 
of  the  past,  upon  this  subject  of  '*  interest^''  we  must  bear  in  mind 
the  distinction  between  different  kinds  of  injuries  proceeding  from 
different  causes. 

All  sorts  of  injuries,  from  whatever  cause  arising,  are  of  two  kinds. 
The  one  class,  visible  injuries  caused  by  those  who  destroy  or  cause 
the  loss  of  a  thing,  for  which  they  ought  to  make  satisfaction  to  the 
party  injured  ;  as  if  the  borrower  of  a  horse  loses  or  lames  him  ;  or  if 
one  pastures  his  cattle  wrongfully  upon  another's  meadow,  &c.  The 
other  class  is  of  injuries  caused  by  those  who,  without  any  destruc- 
tion, loss,  or  deterioration  of  a  thing,  do  nevertheless  cause  some  loss 
of  another  nature  ;  as  if  one  who  owes  a  sum  of  money  does  not  pay 
at  the  time  appointed ;  or  if  he  who  sells  fails  to  deliver  the  thing 
sold ;  or  if  one  who  undertakes  a  piece  of  work  fails  to  perform  it, 
&c.  Again :  injuries  are  distinguished  in  another  view,  acccording  to 
the  motives  of  those  who  caused  them.  Some  are  the  effects  of  the  bad 
intention  of  those  who  cause  them,  as  of  crime,  trespass,  or  deceit ; 
others  arise  from  no  evil  intent  of  those  who  cause  them,  but  from 
negligence,  mistake,  or  inability  to  perform  some  engagement. 

Of  what  nature  soever  the  injury  may  be,  and  from  what  cause  aris- 
ing, he  who  has  cause!  the  injury  is  bound  to  make  reparation,  pro- 
portioned, either  to  his  fault,  or  to  his  mistake,  or  any  other  cause  on 
his  part,  and  according  to  the  loss  which  he  has  caused. 

All  kinds  of  these  indemnities  are  reduced  to  two  species  ;  the  one 
is  called  simply  '' interest,"  and  the  other  is  called  **  loss  and  inte- 
rest."    The  interest,  simply,  is  the  indemnification  and  amefids  which 
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a  debtor  in  a  siiin  of  money  is  bound  to  make  to  his  creditor,  for  the 
injury  caused  by  delaying  to  pay  the  sum  of  money  which  he  owes. 
As  if  one  who  has  borrowed  a  sum  of  n^oney  does  not  pay  it  at  the 
appointed  time  ;  if  the  purchaser  does  not  pay  the  price  o(  the  sale  ; 
or  a  tenant  does  not  pay  the  rent  of  his  farm.  All  the  other  indem- 
nities, of  whatsoever  the  nature  of  the  injury  may  be,  are  called  ^'losses 
and  interests."  As  if  a  tenant  fails  to  make  the  repairs  which  his 
lease  binds  him  to  make,  wKereby  the  house  is  injured  ;  if  a  guardian 
neglects  to  demand  the  debts  due  to  his  ward,  whereby  they  are  lost ; 
If  the  vendor  does  not  guard  the  purchaser  from  eviction.  And  the 
same  name  of  **  losses  and  interests,'"  is  given  to  all  injuries  which 
others  cause,  by  crime,  misdemeanor,  or  trespass,  &c. — (Domat,  Book 
iii,  Title  v.,  and  Sect.  i.  and  ii.,  Paris  ed.  of  1777,  pp.  258  to  271.) 
In  this  sense  Vattell  uses  (in  Book  ii.,  Chap.  18,  Sec.  342,  p.  268) 
the  words  '^  interest  and  damage,"  in  speaking  of  seeking  satisfaction 
for  them  by  reprisals. 

All  those  injuries,  for  which  the  indemnities  due  are  classed  as 
"losses  and  interests,"  consist  of  two  parts  :  first,  the  wrongful  act 
itself  which  causes  the  loss  ;  secondly,  the  continuation  of  the  wrong, 
in  withholding  due  reparation,  which  causes  the  interest.  The  loss  is 
the  principal,  the  interest  is  the  incident ;  the  two  together  make  up 
the  sum  of  damages  for  which  satisfaction  is  to  be  made. 

The  writers  on  public  law  all  agree  that  in  estimating  the  damages 
which  any  one  has  sustained,  when  such  things  as  he  has  a  perfect 
right  to  are  taken  from  him,  withholden,  or  intercepted,  we  are  to 
consider  not  only  the  value  of  the  thing  itself,  but  the  value  likewise 
of  the  fruits  or  profits  that  might  have  arisen  from  it.  He  who  is  the 
owner  of  a  thing  is  the  owner  of  such  fruits  or  profits,  so  that  it  is 
as  properly  a  damage  to  he  deprived  of  them  as  to  be  deprived  of  the 
thing  itself. — (Rutnerforth's  Institutes,  Book  i.,  Chap,  xvii.  Sec.  5, 
p.  390.  Grotius,  Book  ii..  Chap,  xvii.,  Sects.  4,  5,  12,  13,  14,  15,  1 
6,  pp.  371  to  373.  Puffendorf,  Book  iii..  Chap,  i..  Sec.  xi.,  p.  312. 
Vattell,  Book  ii,  Chap,  xviii.,  Sec.  342.  p.  263.) 

In  our  intercourse  with  foreign  nations,  in  every  treaty  where  a 
foreign  nation  has  stipulated  for  making  satisfaction  for  the  property 
of  our  citizens,  taken  from  them  contrary  to  the  law  of  nations,  or  to 
treaty,  we  have  exacted  the  value  of  the  property  at  the  time  of  the  tres- 
pass, together  with  the  interest  on  that  value,  as  being  the  rule  of 
just  and  adequate  compensation. 

By  the  7th  article  of  the  treaty  between  the  United  States  and 
Great  Britain,  signed  19th  November,  1794,  (8  vol.  Stat,  at  Large,  by 
Little  &  Brown,  p.  121,)  the  British  government  stipulated  to  make 
"full  and  complete  compensation"  for  losses  and  damages  to  citizens 
of  the  United  States,  by  reason  of  irregular  or  illegal  captures  or 
condemnation  of  their  vessels,  or  other  property,  under  color  of 
authority,  or  commissions  from  his  Britannic  Majesty.  *'For  the 
purpose  of  ascertaining  the  amount  of  any  such  losses  and  damages," 
ft  joint  commission  was  instituted.  That  commission,  consisting  of 
Messrs.  Pinkney  and  Gore,  on  the  part  of  the  United  States,  and  Sir 
Edward  Nicholl  and  Mr.  Swabby,  on  the  part  of  Great  Britain,  ad- 
judged to  the  claimants  respectively,  "  the  original  cost  of  their  pro- 
perty, and  all  the  expenses  they  had  actually  incurred,  together  with 
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interest  on  the  whole  amount." — (American  State  Papers,  Foreign 

Relations,  vol.  2,  pp.  119,  120,  and  387,  388.) 

By  the  21st  article  of  the  treaty  of  the  27th  October,  1795,  (8  Stat, 
at  Large,  by  Little  &  Brown,  p.  150,)  Spain  agreed  that  ''  the  losses 
sustained  by  citizens  of  the  United  States,  in  consequence  of  their 
vessels  and  cargoes  having  been  taken  by  the  subjects  of  his  Catholic 
Majesty  during  the  late  war  between  Spain  and  France,"  should  be 
referred  to  the  final  decision  of  commissioners,  to  be  appointed  aa 
provided  in  the  treaty.  That  joint  commission  awarded  interest  on  the 
value  of  the  vessel  and  cargo,  as  a  component  part  of  the  damages  and 
indemnity. — (American  State  Papers,  Foreign  Relations,  vol 2,  p.  283.) 

Under  the  treaty  of  Ghent,  a  difierence  in  the  construction  arose 
between  the  United  States  and  Great  Britain,  which  being  submitted 
to  the  arbitrament  of  the  Emperor  of  Russia,  he  awarded,  that  the 
United  States  were  entitled  'Ho  a  just  indemnification  from  Great 
Britain  for  all  private  property  carried  away  by  the  British  forces." 
The  members  of  the  joint  commission  for  adjusting  the  claims  for 
property  carried  away  difiered  as  to  the  measure  of  damages.  The 
commissioner  of  the  United  States,  Mr.  Cheves,  insisted  on  interest 
from  the  time  of  the  asportation,  in  addition  to  the  value  of  the  prop* 
erty ,  as  the  proper  measure  of  damages.  He  said, ' '  the  claim  is  not  of 
'interest,'  eo  nomine,  it  is  adopted  as  a  mitigated  rule  of  damages, 
compensation,  or  indemnification,  founded  on  the  pecuniary  value  of 
the  article  withheld;  in  that  case  the  common  law  and  the  civil  law 
are  both  clear  in  allowing  reparation  of  the  loss  of  the  use  of  the 
thing  withheld  from  the  commencement  of  the  tortious  detention.  The 
rule  of  the  public  law  is  the  same."  *  *  *  'Tf  the  property 
taken  away  on  the  17th  February,  1816,  were  returned  now^  uninjured, 
it  would  not  reimburse  the  loss  sustained  by  the  taking  away  and 
consequent  detention.  ♦  *  *  The  claimant  would  still  be  unin- 
demnified  for  the  loss  of  the  use  of  his  property  for  ten  years,  which 
*   *  is  nearly  equivalent  to  the  original  value  of  the  principal  thing." 

The  opinion  of  Attorney  General  Wirt  was  asked  by  the  Secretary  of 
State.  Mr.  Wirt  sustained  the  rule  as  stated  by  Mr.  Cheves. — (Opin- 
ions of  Attorneys  General,  vol.  i.,  p.  499,  May  17,  1826.) 

Mr.  Clay,  then  Secretary  of  State,  in  his  letter  of  15th  April,  1826, 
to  Mr.  Yaughan,  the  British  minister,  insisted,  ^'  that  interest  is  a 
fair  and  just  component  part  of  the  indemnification  which  the  conven- 
tion stipulates." 

This  difference  was  finally  settled  between  the  two  governments, 
the  British  government  paying,  and  the  United  States  accepting,  the 
gross  sum  of  $1,204,960.  These  claims  of  the  American  citizens 
were  adjiisted  by  a  commission  appointed  by  the  government  of  the 
United  States.  That  commission  adjudged  to  each  claimant  the 
the  value  of  his  property  carried  off,  with  interest  from  the  time  of 
the  asporation,  as  being  the  proper  measure  of  indemnity.  Of  this 
the  records  in  your  department  contain  full  evidence. 

The  earnestness  with  which  the  governmjnt  of  the  United  States 
has  insisted  on  this  rule  of  assessing  damages,  and  the  correctness  of 
the  rule,  will  be  seen  in  the  correspondence  between  the  government 
of  the  United  States  and  that  of  Great  Britain,  in  the  cases  of  the  vessels 
'  ^Encomium  and  Comet. ' ' — (President  Jackson's  Message  of  14th  Feb. , 
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1837,  and  President  Van  Buren's  of  13th  February,  1839,  and  of  Jan- 
nary  27th,  1840.  Senate  Doc,  2  sess.,  24  Cong.,  No.  174,  and  3d 
8608.,  25  Cong.,  Doc.  No.  216,  and  1  sess.  26  Cong.,  Doc.  No.  119. 

The  King  of  the  Two  Sicilies,  in  the  treaty  negotiated  on  the  part 
of  the  United  States  by  the  Hon.  John  Nelson,  (afterwards  Attorney 
Greneral,)  agreed  to  pay  to  the  United  States^  for  spoliations  by  King 
Murat,  npon  the  vessels  and  cargoes  of  the  citizens  of  the  United 
States,  2,115,000  ducats,  by  instalments,  wifh  interest.  This  sum 
was  distributed  among  the  respective  claimants  by  a  commission  in- 
stituted by  the  United  States.  The  commissioners  allowed  to  the 
sufferers  the  value  of  their  property,  at  the  time  of  the  spoliation,  with 
interest. — (Mr,  Nelson's  letter  to  Mr.  Livingston,  of  3d  October,  1832, 
from  Naples.  Elliott's  Diplomatic  Code,  vol.  2,  p.  625,  No.  141. 
The  treaty,  Stat,  at  Large,  vol.  4,  p.  440.  Act  of  2d  March,  1833, 
Stat,  at  Large,  vol.  4,  p.  666.) 

The  joint  commission  under  our  treaty  with  Mexico,  of  11th  April, 
1839,  (consisting  of  the  Hon.  Wm.  L.  Marcy  and  John  Bowan,  on 
the  part  of  the  United  States,)  awarded  to  the  American  claimants 
the  value  of  their  property  taken,  with  interest  from  the  time  of  the 
tort,  as  shown  by  the  report  of  the  commissioners,  with  their  tabular 
statemente  of  the  claims  finally  adjudged. — (President's  message  of 
26th  August,  1842,  with  report  of  the  commissioners.  Executive  Doc, 
House  of  Rep.^  2  sess.  27  Cong.,  vol.  6,  Doc.  291,  p.  30,  and  tabular 
statements  from  p.  50  to  61. 

For  wrongs  and  detentions  by  the  government  of  the  United  States, 
interest  has  been  paid  in  the  following  cases,  viz  : 

In  Mrs.  O'SuUivan's  case,  ^*for  actual  loss"  *  *  "sustained 
by  detaining  the  vessel  at  Buenos  Ayres,  and  sending  the  vessel  from 
thenoe  to  the  United  States." — (Opinion  of  Atterney  General  Butler, 
of  20th  of  May,  1837.  Printed  Opinions,  vol.  1,  p.  1110,  under  act 
of  July,  1836.  Laws  United  States,  by  Little  &  Brown,  vol.  6,  p, 
679,  chap.  339.) 

By  opinion  of  same  of  23d  March,  1838,  in  case  of  a  draft  by  the 
department  on  the  bank  of  Alabama,  which  was  protested. — (Printed 
Opinion,  p.  1179.) 

In  Sibbald's  case.     By  the  award  of  Atterney  General  Nelson,  un- 
der act  of  Congress  for  the  relief  of  Charles  F.  Sibbald,  (6  Stat,  at 
Large,  by  Little  &  Brown,  p.  864,  chap. — ,)  passed  23d  August,  1842, 
directing  the  Third  Auditor,  ''under  the  direction  of  the  Attorney 
General,  to  ascertain  the  actual  damages  which  Charles  F.  Sibbald  has 
sustained,  and  would  be  entitled  to  recover  upon  the  principles  of  law, 
as  applicable  to  similar  cases,  by  reason  of  the  interference  of  any 
agent  or  agents  of  the  United  States,  acting  under  their  authority, 
with  the  use,  possession,  or  enjoyment  of  his  lands,  timber,  mills  or 
other  property  in  East  Florida."     Under  this  statute  Attorney  Gen- 
eral Helson,  in  assessing  the  damages,  allowed  interest  upon  the  sum, 
from  the  time  of  the  tort.     (Letter  of  the  Secretary  of  the  Treasury  to 
House  Rep.  of  16th  of  March,  1853.     Executive  Doc,  32  Cong.,  2 
aess.,  Doc.  No.  68,  p.  27.) 

Attorney  General  Nelson  said :  *'  Interest  is  not  ordinarily  charge- 
able against  the  United  States  ;  but  I  understand  the  act  of  Congress 
for  the  relief  of  Mr.  Sibbald,  which  puts  his  claim  *  upon  the  princi- 
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?les  of  law,  applicable  to  similar  cases/  in  terms  to  authorize  it,  and 
therefore  direct  its  allowance."  Under  this  act  of  1842,  Attorney 
General  Nelson  found  the  principal  sum  of  $14,296  64  for  the  trespass 
as  of  30th  September,  1830,  which,  with  the  interest  thereon  as  direc- 
ted, amounted,  of  principal  and  interestfor  whole  indemnity, to  |27,132 
64,  which  was  paid  at  the  treasury. — (Same  House  Doc.  No.  68,  p.  27.) 

In  case  of  the  representative  of  George  Fisher,  under  act  of  Con- 
gress of  12th  April,  1848,  (9  Stat,  at  Large,  by  Little  &  Brown,  p. 
712,  chap.  30,)  directing  the  Second  Auditor  to  adjust  the  claims  *'  on 
principles  of  equity  and  justice,  *  *  *  for  the  value  of  property 
taken  or  destroyed  by  the  troops  of  the  United  States  engaged  in  sup- 
pressing Indian  hostilities  in  the  year  1813,  *  *  *  so  as  to  afford 
a  fair  and  full  indemnity  for  all  losses  and  injuries  occasioned  by  said 
troops."  The  interest  on  the  value  of  the  property  destroyed  was  al- 
lowed by  opinion  of  Attorney  General  Towsey  of  13th  February,  1849. 
(2  vol.  print.  Opinions.,  p.  2139.) 

In  these  cases,  interest,  eo  nomine^  was  not  allowed ;  but  it  was  taken 
into  the  assessment  of  damages,  as  a  component  part  of  the  injury 
for  which  satisfaction  was  due. 

The  opinion  of  Attorney  General  Taney,  of  10th  September,  1831, 
(now  chief  justice  of  the  United  States,)  on  Maj.  Tharp's  case,  (vol, 
1.  Op.  Atto.  Genl.,  p.  785,)  will  set  this  question  of  interest,  when  to 
be  paid  by  the  government,  and  when  not,  in  a  proper  light.     He  says  : 

**  I  am  not  aware  of  any  statute  of  the  United  States  which  forbids 
the  Secretary  of  War,  or  the  accounting  officers,  to  allow  interest  to  a 
claimant,  if  it  should  appear  that  interest  is  justly  due  to  him.  As 
the  United  States  are  always  ready  to  pay  when  a  claim  is  presented, 
supported  by  proper  vouchers,  it  can  rarely,  if  ever,  happen  that  they 
are  justly  chargeable  with  interest,  because  it  is  the  fault  of  the 
claimant,  if  he  delays  presenting  his  claim,  and  does  not  bring  forward 
the  proper  vouchers  to  prove  it,  and  justify  its  paymant.  But  in  Major 
Tharp's  case,  or  any  other,  if  the  Secrtary  of  War,  upon  a  review  of 
the  whole  evidence,  should  be  of  opinion  that  interest  is  justly  due  to 
the  claimant,  I  think  he  may  legally  allow  it." 

Upon  the  facts  out  of  which  your  second  question  arises,  I  answer 
that  the  interest  adjudged  to  the  claimants  as  a  component  part  of  the 
damages,  and  for  the  loss  of  the  user  of  their  property,  was  very 
properly  allowed. 

It  is  a  rule  of  satisfaction  for  injury  established  at  home  and  abroad 
by  the  highest  judicial  authority. 

It  is  a  mitigated  and  general  rule,  which  does  not  include  vindictive 
damages  for  aggravated  injuries.     It  is  the  rule  of  the  common  law  ; 
the  rule  of  the  civil  law  ;  the  rule  of  the  law  of  nations  ;  the  rule  of 
the  christian  world. 

This  measure  of  damages  we  obtained  for  our  own  citizens  from 
Spain  under  the  treaty  of  1795  ;  we  cannot  refuse  the  same  rule  to 
Spanish  subjects  under  the  treaty  of  1819,  without  glaring  inconsis- 
tency and  breach  of  faith. 

III.  The  third  question  involves  the  true  construction  of  the  9th 
article  of  the  treaty  between  the  United  States  and  Spain  ;  and  of  the 
acts  of  Congress  passed  to  carry  that  9th  article  into  eflFect,  and  of  the 
powers  given  by  those  statutes  to  the  Secretary  of  the  Treasury, 
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The  treaty  was  signed  at  Washington^  on  22d  February,  1819,  but 
the  ratifications  were  not  exchanged  until  the  22d  February,  1821, 
(6  vol.  Laws  United  States,  by  Bioren  &  Duane,  p.  614  to  631 ;  Stat, 
at  Large,  by  Little  &  Brown,  vol.  8,  p.  260.^ 

The  9th  article,  after  reciprocal  renunciations  by  the  two  contracting 
parties  of  all  claims  for  damages  or  injuries  specially  mentioned, 
extending  from  the  time  of  the  convention  of  11th  August,  1802,  to 
the  time  of  signing  the  treaty,  including  renunciations,  respectively, 
of  all  claim  to  public  indemnities  ''for  any  of  the  recent  events  or  trans- 
actions of  their  respective  commanders  and  officers  in  the  Floridas," 
concludes  thus :  **The  United  States  will  cause  satisfaction  to  be  made 
for  the  injuries,  if  any,  which,  by  process  of  law,  shall  be  established 
to  have  been  suffered  by  the  Spanish  officers,  and  individual  Spanish  in- 
habitants, by  the  late  operations  of  the  American  army  in  Florida." 

By  act  of  Congress  of  3d  March,  1823,  (3.  Stat,  at  Large,  by  Little  & 
Brown,  p.  768,  chap.  25,J  it  is  enacted  **That  tbe  judges  of  the  superior 
courts  established  at  St.  Augustine  and  Pensacola,  in  the  Territory  of 
Florida,  respectively,  shall  be,  and  they  are  hereby,  authorized  and 
directed  to  receive  and  adjust  all  claims  arising  within  their  respective 
jurisdictions,  of  the  inhabitants  of  said  Territory,  or  their  representa- 
tives agreeably  to  the  provisions  of  the  9th  article  of  the  treaty  with 
Spain,  by  which  the  said  Territory  was  ceded  to  the  United  States." 

''  Sec.  1,  And  be  it  further  enacted.  That  in  all  cases  in  which  the 
Btdd  judges  shall  decide  in  favor  of  the  claimants,  the  decisions,  with 
the  evidence  on  which  they  are  founded,  shall  be,  by  the  said  judges, 
reported  to  the  Secretary  of  the  Treasury,  who,  on  being  satisfied  that 
the  same  is  just  and  equitable,  within  the  provisions  of  said  treaty, 
shall  pay  the  amount  thereof  to  the  person  or  persons  in  whose  favor 
the  same  is  adjudged,  out  of  any  money  in  the  treasury  not  other- 
wise appropriated." 

Mr.  Secretary  Rush  paid  the  claims  adjudged  for  depredations  by 
the  army  committed  in  1818  and  1819  ;  but,  by  a  hypercritical  con- 
struction of  the  treaty,  in  dwelling  upon  the  words,  "  the  late  opera- 
tions of  the  American  army  in  Florida,"  abstracted  from  all  the  other 
words  of  the  9th  article,  supposed  the  depredations  of  1812  and  1813 
were  not  within  the  treaty,  and  so  refused  to  pay  them.  In  conse- 
qnence  of  which,  the  Congress  passed  tbe  act  of  26th  June,  1834,  f6, 
vol.  Stat,  at  Large,  by  Little  &  Brown,  p.  569,  chap.  87,)  directing  tne 
Secretary  of  the  Treasury  to  pay,  ''out  of  any  money  in  the  Treasury 
not  otlierwise  appropriated,  the  amount  awarded  by  the  judge  of  the 
superior  court  at  St.  Augustine,  in  the  Territory  of  Florida,  under 
the  authority  of  the  act  *  *  approved  3d  of  March,  1823,  for  losses 
occasioned  in  East  Florida  by  the  troops  in  the  service  of  the  United 
States,  in  the  years  1812  and  1813,  in  all  cases  where  the  decision  of 
the  said  judge  shall  be  deemed  by  the  Secretary  of  the  Treasury  to 
be  just:  Provided,  that  no  award  be  paid,  except  in  the  cases  of  those 
who,  at  the  time  of  suffering  the  loss,  were  actually  subjects  of  the 
^^panish  government ;  and  provided  also,  that  no  award  be  paid  for 
depredations  committed  in  East  Florida  previous  to  the  entrance  into 
that  province  of  the  agent  or  troops  of  the  United  States." 

''Sec.  2.  That  the  judge  of  the  superior  court  of  St.  Augustine 
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be,  and  he  is  hereby,  authorized  to  receive,  examine,  and  adjudge 
all  cases  of  claims  for  losses  occasioned  by  the  troops  aforesaid,  in  1812 
and  1813,  not  heretofore  presented  to  the  said  judge,  or  in  which  the 
evidence  was  withheld,  in  consequence  of  the  decision  of  the  Secretary 
of  the  Treasury,  that  such  claims  were  not  provided  for  by  the  treaty 
of  February  22,  1819,  between  the  United  States  and  Spain :  Provided, 
that  such  claims  be  presented  to  the  said  judge  in  the  space  of  one 
year  from  the  passage  of  this  act :  and  provided  also,  that  the  authority 
therein  given  shall  be  subject  to  the  restrictions  created  by  the  pro- 
visoes to  the  preceding  section." 

"Viewing  the  provisions  of  the  9th  article  of  the  treaty,  and  the  pro- 
visions of  the  acts  of  Congress  of  3d  March,  1823  ;  of  26th  June,  1834 ; 
of  6th  February,  1847,  sec.  6  ;  and  of  3d  March,  1849,  imparl  materia 
(and  therefore  to  be  construed  as  one  act,)  every  rational  mind  most 
DC  convinced  that  the  Congress  of  the  United  States  intended,  and 
enacted  those  statutes  for  the  purpose  of  fulfilling  the  stipulations  of 
th^  treaty  in  good  faith,  without  equivocation,  and  without  subterixiffe. 

The  provisions  of  the  first  act  were  as  comprehensive  as  the  stipma- 
tions  of  the  9th  article  of  the  treaty  ;  the  appropriation  of  money  was 
commensurate  with  the  treaty,  without  limitation  as  to  the  sum^  or  as 
to  time.  The  blunder  of  the  Secretary  of  the  Treasury,  to  the  preju- 
dice of  the  claimants,  was  corrected  by  the  act  of  1834;  the  extinction 
of  the  superior  courts  of  the  Territory  of  Florida,  by  the  admission 
of  the  inhabitants  into  the  Union  as  a  State,  was  supplied  by  the  act 
of  1847 ;  the  delay  of  some  of  the  claimants  in  presenting  their  claims 
was  excused  by  the  act  of  1849  ;  the  jurisdiction  to  hear  and  deter- 
mine the  claims  was  assigned  to  the  courts  most  convenient  to  the 
claimants  and  their  witnesses. 

Howsoever  the  executive  officers  of  the  eovernment  may  have  con- 
strued these  acts,  the  Congress,  without  doubt,  did  intend,  by  those 
statutes,  to  carry  into  full  and  fair  effect  the  stipulations  of  the  gov- 
ernment of  the  United  States  in  the  9th  article  of  the  treaty,  to  pre- 
serve the  public  faith  unsullied,  to  leave  to  the  claimants  no  reasonable 
cause  of  dissatisfaction. 

The  engagement,  in  the  last  clause  of  the  9th  article  of  the  treaty, 
now  under  consideration  was  made  by  the  United  States  to  Spain,  for 
the  use  and  benefit  of  each  Spanish  officer  and  of  each  Spanish  subject 
inhabiting  the  Floridas,  who  suffered  injury  by  the  late  operations  of 
the  American  army  in  the  two  Floridas,  contrary  to  the  law  of  nations 
and  to  the  treaty  of  amity  which  was  subsisting  between  the  United 
States  and  the  king  of  Spain  at  the  time  of  the  operations  of  the 
American  army  alluded  to.  So  far  as  respected  public  wrongs  and 
public  indemnities  for  any  of  those  recent  events  in  the  Floridas,  they 
were  mutually  renounced  by  the  preceding  clause  of  the  same  article  ; 
and  by  previous  clauses  of  the  same  article,  the  two  contracting  powers 
mutually  renounced  certain  claims  by  the  citizens  and  subjects  of  the 
respective  governments  to  indemnities,  which  had  been  presented 
theretofore. 

By  the  11th  article  of  the  treaty  the  United  States  assumed  to  pay, 
for  Spain,  certain  claims  of  the  citizens  of  the  United  States  against 
Spain,  which  then  were  unadjusted,  but  to  be  adjusted,  and  i)aid  by 
the  United  States,  to  an  amount  not  exceeding  five  millions  of  dollars, 
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out  of  tbe  proceeds  of  the  public  lands  ceded  by  Spain  to  the  United 
States,  or  in  such  other  manner  as  the  Congress  of  the  United  States 
may  prescribe  by  law.  This  article  provides  for  a  special  commission 
of  three  persons,  to  be  appointed  by  the  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the  Senate,  and  for  their  oaths, 
and  for  supplying  any  vacancy,  by  death,  sickness,  or  absence,  and  for 
furnishing  documents,  and  for  furnishing  copies  of  the  decisions  to  the 
Spanish  government  if  required « 

Comparing  the  9th  and  the  11th  articles  of  this  same  treaty,  we 
have  conclusive  evidence  that  the  two  contracting  powers  did  not  mean 
the  same  thing,  by  ^'process  of  law,''  and  by  a  ''special  commission." 

Article  11  stipulates  for  establishing  the  validity  and  amount  of  one 
class  of  private  claims  on  government  by  a  special  commission. 
Article  9  stipulates  for  establishing  the  validity  and  amount  of  another 
class  of  private  claims  upon  the  government  of  the  United  States  by 
process  of  law. 

The  expression  ^  ^process  of  law"  has  a  known  established  significa- 
tion in  jurisprudence.  The  idea  conveyed  by  the  English  words 
"process  of  law"  is  known  in  the  law  of  nations,  which  requires 
judicial  proceedings  in  courts  of  admiralty,  whose  decisions  upon  cases 
within  their  proper  jurisdictions  carry  absolute  verity,  and  are  ac- 
knowledged by  the  law  of  nations  as  binding  everywhere.  There  is 
a  monition  to  give  notice  of  the  judicial  trial,  so  that  all  persons  in- 
terested may  defend  their  interests  if  they  will.  The  decision  in  a 
court  of  admiralty,  of  one  nation,  lawfully  constituted,  and  upon  a 
Bubiect  within  its  cognizance,  is  a  legal  justification,  to  all  claiming 
unaer  it,  everywhere,  in  every  nation. 

The  same  idea  intended  to  be  expressed  in  the  9th  article  of  this 
treaty  with  Spain  by  the  English  words  "  process  of  law"  established 
is  expressed  by  the  Spanish  words  of  the  treaty.  ^^  justifiqueu  legal- 
mentey"  "lawfully  proved  to  be  just."  The  promise  by  the  United  States 
ismade  in  their  own  language,  of  a  matter  to  be  done  by  them ;  the  mode 
and  manner  of  ascertaining  what  shall  be  done  is  expressed  in  words 
which  have  an  established  sense,  and  require  a  judicial  proceeding. 

The  expression  ^'process  of  law,"  to  establish  ''by  process  of  law," 
has  been   used  from  time  immemorial.     It  is  borrowed  from   the 
English  Magna  Charta,  and  Coke's  Commentary  on  the  29th  chapter. 
It  is  used  in  the  statute  of  27  Edw.  III.     It  is  contained  in  the  resolu- 
tions of  the  colonies  of  Plymouth  and  Massachusetts,  in  the  infancy  of 
their  establiRhment,  as  a  safeguard  for  their  lives,  liberty,  and  property; 
also,  in  the   resolutions  of  the  general  assembly  of  Connecticut,  in 
1639,  and  of  New  York's  general  assembly  in  1691.     It  is  contained 
in  most  of  the  constitutions  of  the  several^tates  of  our  Union.     It  is 
introduced  into  the  Constitution  of  the  United  States  by  article  5  of 
the  amendments.     It  was  introduced  into  Magna  Charta,  int*  the 
constitutions  of  the  States,  and  into  the  Constitution  of  the  United 
Btates,  to  secure  the  administration  of  the  laws  of  the  land  fairly, 
equally,  openly,  and  impartially  by  the  courts  and  judicial  magis- 
trates; to  guard  against  executive  power  and  arbitrary  will.     It  is 
known  to  the  civil  law  as  the  citation  ^Hn  jus  vocandOj'  a  warning  to 
appear  in  court.— (Black.  Comment.,  book  iii.,  chap.  19,  "Of  Process,* 
pp.  279  to  292.) 
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That  the  words  ^' which  hy  process  of  law  shall  he  established" 
(used  in  this  treaty)  do  require  a  judicial  proceeding,  and  are  not 
Ailfilled  by  an  executive  proceeding,  will  be  made  clear  by  the  com- 
mentaries of  the  sages  of  the  law. — (Coke's  Commentary  on  the  29th  of 
Magna  Charta,  2  Inst.,  p.  60,  &c.  Judge  Tucker's  Commentaries  on 
the  Constitution  of  the  United  States.  Tucker's  Black.,  vol.  1,  part 
1,  Appendix  203.  Mr.  Justice  Story's  Comment,  on  Constitution, 
vol.  2,  book  3,  Sect.  1789,  p.  534.  Chancellor  Kent's  Commentaries, 
vol.  2,  part  4.  Lecture  24,  p.  1  to  13,  6th  edition.  Supreme  court 
of  New  York,  expartej  John  and  Cherry  streets.  19  Wendell's  Rep., 
6T6,  and  4  Hill,  p.  146.)  In  these  cases  the  supreme  court  of  New 
York  adjudged  that  '^  process  of  law"  means  a  proceeding  had  ''in  a 
court  of  justice,  or  before  magistrates  ;"  and  so  says  Judge  Tucker, 
Chancellor  Kent,  Justice  Storey,  and  Sir  Edward  Coke. 

The  Constitution  of  the  United  States,  in  article  5  of  the  amendments, 
ordains,  ''no  man  shall  be  held  to  answer,"  &c.  *  *  *  "nor 
be  deprived  of  life,  liberty,  or  property,  without  due  process  of  law." 

What  judge,  what  counsellor,  what  statesman,  so  heedless  as  to 
affirm  that  this  precept  of  the  Constitution  would  be  fulfilled  by  a  trial 
before  an  executive  officer,  by  the  definitive  sentence  of  the  Secretary 
of  the  Treasury  ? 

The  true  sense  and  faith  of  the  treaty,  in  binding  the  United  States 
to  make  satisfaction  for  the  injuries  suffered  by  the  Spanish  subjects, 
"  which  by  process  of  law  shall  be  established,"  includes  an  engage- 
ment by  the  United  States  that  they  will  suffer  such  process  of  law  to 
be  had  and  used  by  the  Spanish  subjects  ;  an  agreement  for  judicial 

Eroceedings  ;  an  engagement  by  the  United  States  that  those  claims 
y  Spanish  subjects  shall  be  heard  and  determined  in  the  judicial  tri- 
bunals, regularly  established  for  administering,  right  and  justice  in 
general,  and  common  to  all. 

Respect  and  confidence  is  due  to  the  courts  of  every  civilized  nation 
established  for  the  administration  of  justice  to  its  own  people.  And 
certainly  the  judicial  system  of  the  United  States,  as  established  under 
the  Federal  Constitution,  for  the  administration  of  justice  in  the  States 
and  Territories,  in  cases  "in  law  and  equity,  arising  under  the  Con- 
stitution, the  laws  of  the  United  States,  and  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the  United  States,"  has  been 
such  as  to  inspire  a  salutary  confidence  at  home  and  abroad. 

The  true  meaning  of  the  promise,  the  proper  cause  of  confidence, 
the  value  of  the  guaranty,  for  satisfaction  to  be  made  for  the  injuries 
suffered  by  the  Spanish  inhabitants  of  Florida,  consist  in  the  engage- 
ment that  the  injuries,  and  the  satisfaction  therefor  should  be  ascer- 
tained '^  by  process  of  law  " — by  judicial  proceedings  ;  by  the  judicial 
tribunals  for  administering  justice  to  citizens  of  the  United  States  in 
Florida,  and  not  in  a  special  commission  for  trying  claims  upon  the 
government  by  these  Spanish  sufferers  alone  ;  not  by  a  tribunal  to  be 
established  and  appointed  for  that  sole  purpose,  in  which  app'^intment 
neither  the  King  of  Spain,  nor  his  injured  subjects,  would  have  a  voice. 

If  for  this  class  of  claimants  a  special  commission  had  been  contem- 
plated by  the  contracting  parties,  the  number  of  commissioners,  the 
mode  of  appointment,  the  duration  of  the  commission,  and  the  oath  of 
office,  &c.,  would  have  been  regulated  by  the  treaty.     The  Congress 
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in  good  faith  could  not,  and  in. legislating  to  carry  this  9th  article 
into  effect  did  not  authorize  a  special  commission. 

The  first  legislation  on  the  subject  is  entitled,  '^  An  act  to  carry  into 
effect  the  9th  article  of  the  treaty  concluded  between  the  United  States 
and  Spain,  the  twenty-second  day  of  February,  one  thousand  eight 
hundred  and  nineteen,"  (3  Stat,  at  Large,  by  Little  &  Brown,  p.  768,) 
the  enactments  whereof  have  been  before  set  forth. 

The  first  section  gives  the  authority  to  receive  and  adjust  the  claims 
'^  to  the  judges  of  the  superior  courts  established"  at  Pensaoola  and 
St.  Augustine  '^respectively,"  Their  respective  duties  and  authori- 
ties are  severed  by  reference  "  to  their  respective  jurisdictions"  as  as- 
signed by  the  law  creating  the  courts,  and  assigning  to  each  territo- 
rial limits. 

The  second  section  speaks  of  ^'  the  cases  which  the  judges  shall  de- 
cide," and  of  the  amount,  and  of  person  or  persons  in  whose  favor 
*'  the  same  is  adjudged." 

No  new  commission  was  authorized.  No  new  appointment  or  new 
commission  was  issued  by  the  President. 

The  Clongress  cannot  create  an  office  and  appoint  the  officer  by  law. 
All  appointments  and  commissions  to  office  must  be  (by  the  Constitu- 
tion) made  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate. 

This  act  created  no  new  office  or  officer  ;  it  enlarged  the  jurisdic- 
tion of  judges  of  courts  within  their  old  established  territorial  juris- 
dictions. 

This  is  the  total  as  to  the  judges,  their  authorities  and  commissions. 

The  act  of  1834,  in  section  1,  speaks  of  the  amount  awarded  by 
*|  the  judge  of  the  superior  court  at  St.  Augustine."  The  second  sec- 
tion directs  *'the  judge  of  the  superior  court  of  St.  Augustine"  to 
proceed  with  the  cases  not  heretofore  presented  to  ''  the  said  judge," 
or  in  which  the  evidence  was  withheld  in  consequence  of  the  decision 
of  the  Secretary :  provided  that  such  claims  be  presented  ''  to  the  said 
judge"  within  one  year. 

It  is  evident,  upon  these  acts,  that  if  the  person  holding  the  com- 
mission of  judge  of  the  court  resigned  that  commission,  his  authority 
to  adjudicate  these  claims  ceased  ;  and  as  soon  as  a  successor  was  com- 
missioned and  entered  upon  the  duties  of  his  office  as  judge  of  the 
court,  that  moment  he  had  authority  and  jurisdiction  to  hear  and  de- 
termine these  unfinished  claims,  without  waiting  for  any  other  com- 
mission, instruction,  or  mandate  ;  the  authority  was  not  personal  to 
this  or  that  man,  but  was  a  judicial  power  in  its  nature  and  charac- 
ter, and,  as  such,  was  vested  in  the  judge  of  the  court,  and  belonging 
to  each  and  every  succeeding  judge  of  the  same  court. 

The  treaty  required  a  judicial  proceeding  to  establish  the  injury 
and  the  satisfaction  to  be  made.  The  acts  of  Congress  to  carry  the 
treaty  into  effect  vested  the  judicial  authority  to  receive  and  adjust  the 
claims  in  the  judges  of  courts,  respectively.  So  far,  the  treaty  and 
the  legislative  acts  for  fulfilling  the  treaty  are  in  accord. 

It  is  obvious  that  the  Congress  intended  by  these  statutes  to  except 
the  decisions  of  the  judges  from  the  appellate  jurisdiction  of  the  Su<- 
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preme  Court  of  the  United  States.  No  provision  is  made  for  any  ajh 
peal  in  these  cases  to  the  Supreme  Court  of  the  United  States,  nor 
to  any  other  court.  If  against  the  claimant,  the  decision  was  final ; 
if  in  faror  of  the  claimant,  the  whole  amount  is  to  he  paid,  if  paid  at 
all  ; — '^  shall  paj  the  amount  thereof  to  the  person  or  persons  in 
whose  favor  the  same  in  adjudged.'' 

The  appellate  jurisdiction  of  the  Supreme  Court  of  the  United 
States  is  regulated  by  Congress,  not  by  what  the  Constitution  would 
permit,  and  ''it  cannot  "hs  deemed  a  denial  of  justice  that  a  roan 
shall  not  he  permitted  to  try  his  case  two  or  three  times  over." — (Wis- 
cart  V8,  Dan,  3  Dallas,  328,  329.  United  States  vs,  Moore,  3  Cranch, 
172.     Durousseax  V8,  United  States,  6  Cranch,  313  ) 

The  Congress  might,  if  they  would,  have  authorized  an  appeal  in 
these  cases  to  the  Supreme  Court  of  the  United  States  ;  but  they  in- 
tended that  the  decisions  of  the  judges  should  be  final,  as  they  are 
in  many  cases;  by  the  judiciary  act  of  1789.  The  mere  appellate 
jurisdiction  of  the  Supreme  Court  from  the  decisions  of  the  inferior 
courts  of  the  United  States,  depends  upon  such  exceptions  and  regu- 
lations, both  as  to  law  and  fact,  as  the  Congress  shall  make. 

So  far,  the  acts  of  Congress  to  carry  the  treaty  into  effect  conform  to 
the  Constitution  and  to  the  treaty. 

But  the  act  of  the  Secretary  of  the  Treasury  in  paying  only  a  part 
of  the  judgments,  and  refusing  to  pay  so  much  as  relates  to  the  interest, 
supposes  that  the  statutes  have  given  him  an  appellate  power  to  re- 
view and  reverse  the  decisions  of  the  judges ;  and  this  power  is 
supposed  to  result  from  these  words:  ''the  decisions,  with  theeri- 
deaoe  on  which  they  are  founded,  shall  be,  by  the  said  judges,  re- 
ported to  the  Secretary  of  the  Treasury,  who,  on  being  satisfied  that 
the  same  is  just  and  equitable,  within  the  provisions  of  the  said  treaty, 
shall  pay  the  amount  thereof  to  the  person  or  persons  in  whose  favor 
the  same  is  adjudged."  The  acts  of  1823,  1834,  1847,  and  1849, 
being  impart  materia^  are  to  be  construed  together  as  one  act. 

That  an  appellate  jurisdiction  was  not  given  to  the  Secretary  of  the 
Treasury  ;  and  that  the  only  intent  of  the  acts  was,  that  the  Secretary 
should  be  satisfied  from  the  evidence  that  the  case  was  justly  and 
equitably  within  the  provisions  of  the  treaty,  and  so  within  the  juris- 
diction assigned  to  the  judge  ;  not  an  assumption  of  an  undelegated 
power  ;  not  an  allowance  to  a  citizen  of  the  Qnited  States  ;  or  for 
depredations  committed  by  the  Indians ;  not  for  a  depredation  com- 
mitted by  the  Spanish  government  itself,  or  before  the  American  army 
entered  the  province,  and  so,  coram  nonjudicey  will  appear  by  an  ex- 
amination of  the  several  provisions  of  the  statute  compared  one  with 
another,  and  from  its  body,  subject-matter,  and  context. 

These  rules  of  construction  are  well  established  by  the  sages  of  the 
law,  viz  :  1st.  It  is,  undoubtedly,  a  well  established  *'  principle  in  the 
exposition  of  statutes,  that  every  part  of  a  statute  is  to  be  considered ; 
and  the  intention  of  the  legislature  to  be  extracted  from  the  whole." — 
(Fisher  vs.  Blight,  2  Cranch.  386.  Lincoln  College's  Case,  3  Coke, 
59,-b.  Co.  Litt.  381-a.  vi.  Bacon's  Abr.  Statute  (1),  plea  7,  p.  645. 
Stowell  V8.  Zouch,  Plowden,  365.) 

2d.  *^  In  constructing  a  statute,  we  must  look  to  the  object  in  view. 
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and  never  adopt  an  interpretation  that  will  defeat  its  own  purpose,  if 
it  will  admit  of  any  other  reasonable  construction." — (The  Emily  and 
the  Caroline,  9  Wheat.,  388.     Vattell,  hook  ii,  chap.  17,  sec.  282,  p. 
233.) 

3d.  An  act  of  Congress  ought  never  to  be  construed  as  intending 
to  violate  the  Constitution,  to  overthrow  fundamental  principles,  ^ 
depart  from  the  general  system  of  laws,  or  to  infract  the  general 
doctrines  of  national  law,  unless  the  intention  of  the  legislature  be 
expressed  "  with  such  irresistible  clearness  to  induce  a  court  of  jus- 
tiw  to  suppose  a  design  to  effect  such  objects/'  and  no  other  *^  possi^ 
ble  construction  remains." — (Talbot  w.  Seaman,  1  Cranch,  43.  Mur- 
ray V8.  Schooner  Charming  Betsey,  2  Cranch,  118.  Fisher  w.  Blight, 
2  Crancb,  390.) 

Now  to  apply  these  rules  of  construction. 

It  has  been  demonstrated  that  the  faith  of  treaty  requires  a  judicial 
proceeding.  The  act  of  Congress,  in  its  purview  and  express  declara- 
tion, professes  its  object  and  design  to  carry  the  treaty  into  effect ; 
the  jurisdiction  to  receive  and  adjudicate  these  claims,  to  assess  the 
amonnt  of  satisfaction  due  for  the  injuries  mentioned  in  the  treaty, 
and  the  duty  to  certify  the  decisions  for  the  purpose  of  payment  at  the 
treasury,  are  matters  committed  by  the  statute  to  judgeS;  respect- 
ively, of  regularly  established  and  pre-existing  courts  authorized  by 
Congress  ;  the  very  nature  of  the  duties  are  judicial,  the  jurisdiction 
committed  was  judicial. 

The  Constitution  of  the  United  States  divides  and  distributes  the 
powers  of  government  between  three  separate  and  distinct  depart- 
ments :  those  which  are  legislative,  to  one  department ;  those  which 
are  executive,  to  another  ;  and  those  which  are  judicial,  to  the  third 
department. 

*^  The  first  was  to  pass  laws,  the  second  to  approve  and  execute 
them,  and  the  third  to  expound  and  enforce  them.  *  *  * 
The  judicial  power  must,  therefore,  be  vested  in  some  court  by  Con- 
gress."—(Martin  V8.  Hunter's  lessee,  1  Wheat,,  329.)  It  is  the  duty 
of  each  of  these  departments  to  abstain  from,  and  oppose  any  en- 
croachment by,  any  one  department  upon  either  of  the  others. 

By  Article  3. — "  The  judicial  power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as  the  Gun- 
pess  from  time  to. time  may  ordain  and  establish."  This  is  impera- 
tive. The  whole  judicial  power  "shall"  be  vested  in  one  "  Supreme 
Court,"  and  in  such  ''inferior  courts,"  <fec.  The  Congress  cannot 
▼est  a  judicial  power  in  any  but  a  court,  in  any  but  a  judicial  officer  ; 
ind  that  court  must  be  created  by  the  Congress — so  say  the  judges 
rf  the  Supreme  Court  in  Martin  w.  Hunter's  Lessee,  (1  Wheaton,  330, 
3So|  and  notes  to  Hayburn's  case,  (2  Dallas,  410,  411,  414.) 

The  Congress  and  the  President  of  the  United  States  cannot,  by 
their  conjoint  or  separate  acts,  bill,  resolution,  or  otherwise,  authorize 
the  President  of  the  United  States  to  be  a  justice  of  the  Supreme  Court; 
J^or  a  justice  of  the  Supreme  Court  to  be  Secretary  of  the  Treasury ; 
nor  the  President  of  the  United  States  to  be  a  judge  of  an  inferior 
coQrt ;  and  so  unite  an  executive  power  and  a  judicial  power  in  one 
and  the  same  person  at  the  same  time  ;  nor  give  to  the  President  of 
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the  United  States  the  power  to  entertain  an  appeal  from  the  decision 
of  an  infetior  conrt.  Such  commixture  of  executive  and  judicial  pow- 
ers in  one  and  the  same  officer  is  totally  inoompatihle  with  the  prin- 
ciples of  a  free  government,  and  repugnant  to  the  division  of  powers 
between  the  departments  as  ordained  by  the  Constitution  of  the  pa^iuj^ 
States. 

As  an  act  of  Congress  to  give  a  power  in  the  Secretary  to  review 
and  reverse  the  decision  of  a  judicial  tribunal  established  by  Con- 
gress, in  a  matter  of  a  judicial  nature,  and  within  the  jurisdiction  as- 
signed to  the  judge,  would  violate  the  Constitution,  and  be  therefore 
void,  we  should  not  attribute  such  an  intention  to  the  Congress,  un- 
less the  words  of  the  statute  will  admit  of  no  other  possible  construc- 
tion. 

Again:  as  the  9th  article  of  the  treaty  requires  a  judicial  proceeding 
to  establish  the  satisfaction  to  be  made  to  the  Spanish  sufferers  ;  and 
as  the  statute  expressly  professes  the  purpose  to  carry  the  treaty  into 
effect ;  to  construe  the  statute  as  giving  to  an  executive  officer,  the 
Secretary  of  the  Treasury,  the  final  arbitrament,  would  be  repugnant 
to  the  treaty,  and  to  the  professed  purpose  of  the  statute  made  to 
fulfil  thp  treaty. 

There  is  a  construction  which  will  satisfy  the  intention  of  Congress, 
expressly  declared  in  the  body  of  the  act,  which  will  give  effect  to 
every  sentence  and  word  of  the  statute,  which  will  make  it  comport 
with  the  treaty,  with  the  principles  of  the  law  of  nations,  with  the 
elementary  principles  of  jurisprudence,  and  with  the  Constitution  of 
the  United  States. 

George  III,  in  the  first  year  of  his  reign,  told  the  Parliament,  from 
the' throne,  that  '^he  looked  upon  the  independence  and  uprightness  of 
the  judges  as  essential  to  the  impartial  administration  of  justice,  as 
one  of  the  best  securities  of  the  rights  and  liberties  of  his  subjects,  as 
most  conducive  to  the  honor  of  the  Crown." 

Judge  Blackstone  says:  '^  In  this  distant  and  separate  existence  of 
the  judicial  power  in  a  peculiar  body  of  men,  nominated  indeed,  but 
not  removable  at  pleasure,  by  the  Crown,  consists  one  main  preserva- 
tion of  the  public  liberty,  which  cannot  subsist  long  in  any  State 
unless  the  administration  of  common  justice  be  in  some  degree  sepa- 
rated both  from  the  legislative  and  also  from  the  executive  power. 
Were  it  joined  with  the  legislative,  the  life,  liberty,  and  property  of 
the  subject  would  be  in  the  hands  of  arbitrary  judges,  whose  decisions 
would  be  then  regulated  only  by  their  own  opinions^  and  not  by  any 
fundamental  principles  of  law  ;  which,  though  legislators  may  depart 
from,  yet  Judges  are  bound  to  observe.  Were  it  joined  with  the  exe- 
cutive, this  union  might  soon  be  an  overbalance  for  the  legislative. 
For  which  reason,  by  statute  of  16  Car.  I.,  c.  10,  which  abolished 
the  Court  of  Star  Chamber,  effectual  care  is  taken  to  remove  all  judi- 
cial power  out  of  the  hands  of  the  King's  Privy  Council;  who,  as  then 
was  evident  from  recent  instances,  might  soon  be  inclined  to  pro- 
nounce that  for  law,  which  was  most  agreeable  to  the  prince  or  his 
officers.  Nothing,  therefore,  is  more  to  be  avoided,  in  a  free  constitu* 
tion,  than  uniting  the  provinces  of  a  judge  and  a  minister  of  State." 

To  construe  the  statutes  for  carrying  into  effect  the  ninth  article  of 
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the  treaty,  as  giving  the  Secretary  of  the  Treasury,  a  minister  of  State, 
holding  his  office  at  the  will  of  the  President,  an  appellate  power  to 
review  and  reverse  the  decisions  of  the  judges,  would  be  to  impute  to 
the  Congress  of  the  United  States  an  intent  to  retrograde,  and  to  re- 
Tire  the  odious  composition  of  the  hated  Star  Chamber,  and  to  violate 
the  vital  principles  of  the  Constitution  of  the  United  States.  Such  in- 
tention ought  not  to  be  imputed  to  the  Congress,  and  as  repeated  in 
the  several  acts  of  1834, 1847  and  1849,  made  on  the  same  subject,  and 
referring  to  the  act  of  1823,  unless  the  words  of  the  statutes  will  not 
admit  of  any  other  possible  construction. 

It  is  a  principle  of  jurisprudence,  not  merely  local,  but  universal, 
that  the  sentence  of  a  judicial  tribunal,  not  having  lawful  jurisdiction 
of  the  subject  upon  which  it  professes  to  adjudicate,  is  simply  void  ; 
it  confers  no  right,  it  bars  no  right,  it  concludes  no  body,  nor  no  thing  ; 
all  who  are  concerned  in  carrying  such  a  sentence  into  execution  are 
trespassers  ;  all  persons  in  or  out  of  office,  who  are  called  to  act  upon 
the  subject,  may  treat  such  a  sentence  by  usurpation  as  a  nullity. — 
(Elliot  vs.  Piersol,  1  Peters,  340,  341 ;  Thompson  vs.  Tolmie,  2  Pe- 
ters, 163.  Wilcox  V8.  Jacksen,  13  Peters,  511.  Rose  vs.  Himely,  4 
Cranch,  269.  Lessee  of  Hickey  vs.  Stewart,  3  How.,  762,  763.  14 
Viner,  Judgment,  (G.  a.)  pi.  6,  (G.  a.  2)  pi.  3,(G.  a.  3)  pi.  1,  2, 
p.  634.) 

Id  Bose  vs.  Himely,  (4  Cranch,  269,)  Chief  Justice  Marshall,  in  de- 
livering the  opinion  of  the  court,  said :  '*  Upon  principle,  it  would 
8eem  that  the  operation  of  every  judgment  must  depend  on  the  power 
of  the  court  to  render  that  judgment,  or,  in  other  words,  on  its  juris- 
diction over  the  subject-matter  which  it  has  determined.  *  *  * 
Upon  principle,  then,  it  would  seem  that,  to  a  certain  extent,  the  ca- 
pacity of  the  court  to  act  upon  the  thing  condemned,  arising  from  its 
being  within  or  without  their  jurisdiction,  as  well  as  of  the  constitu- 
tion of  the  court,  may  be  considered  by  that  tribunal  which  is  to  decide 
on  the  effect  of  the  sentence." 

In  that  case,  the  sentence  of  a  foreign  court  of  admiralty  was 
deemed  void,  for  want  of  jurisdiction  consistently  with  the  law  of 
nations. 

It  was  competent  to  Congress  to  direct  the  Secretary  of  the  Treasury 

to  examine  into  the  jurisdiction  of  the  judge  in  each  particular  case, 

and  to  be  satisfied,  before  he  gave  effect  to  the  judgment  by  paying  the 

money,  that  the  case  was  within  the  jurisdiction  assigned  to  the  judge ; 

that  it  was  justly  and  equitably  within  the  provisions  of  the  treaty, 

^zj  that  the  claimant  was  a  Spanish  subject,  not  a  citizen  of  the 

United  States  ;  that  the  injury  was  occasioned  by  the  operations  of  the  . 

American  army,  and  not  by  the  Indians,  or  by  other  causes,  before  the 

American  troops  or  American  agent  entered  Florida,  and  so  not  with- 

ui  the  engagement  of  the  treaty. 

That  the  power  intended  to  be  given  to  the  Secretary  of  the  Treas- 
?^.  ^!^  confined  to  the  question  of  jurisdiction,  and  not  an  appellate 
jnnsdietion  to  review  and  correct  errors,  if  the  case  was  properly 
coram  jvdioe,  appears  by  these  further  considerations  :  the  Secretary 
had  no  power  to  enlarge  the  amount  of  the  judgment,  nor  to  curtail 
it — he  was  to  pay  all,  or  none— he  "  shall  pay  the  amount  thereof." 
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Kow,  this  direction  is  wholly  inconsistent  with  an  appellate  and  revi- 
sory power,  hut  consistent  with  the  power  to  examine  into  the  jurisdio- 
tion  ;  and  if  that  was  wanting,  to  declare  the  judgment  totally  ineffi- 
cacious and  void. 

By  paying  part  of  the  judgment,  the  Secretary  affirmed  the  juris- 
diction of  the  judge  to  hear  the  evidence,  and  his  right  to  decide 
every  question  which  occurs  in  the  cause  ;  and  whether  its  decision 
he  correct  or  otherwise,  its  judgment  is  re^^arded  as  binding,  until 
reversed  by  a  competent  appellate  jurisdiction. — (Elliot  vs.  Piersol, 
1  Peters,  340,  341.  Wilcox  w.  Jackson,  13  Peters,  511.  liickey's 
Lessee  vs.  Stewart,  3  Howard,  T62.  14  Viner,  Judgment,  (Q-.  a.) 
void,  or  only  erroneous,  pi.  6,  p.*  634.)  In  strict  accordance  with 
the  principles  of  these  decisions,  the  act  of  Congress  of  1823  directs 
that  if  the  Secretary  be  satisfied  the  decision  is  '^  within  the  pro- 
visions of  the  said  treaty,"  that  then  he  ''shall  pay  the  amount 
thereof,"  for  the  jurisdiction  assigned  to  the  judge  is  coextensive 
with  ''the  provisions  of  the  9th  article  of  the  treaty  with  Spain,  by 
which  the  said  Territory  was  ceded  to  the  United  States."  The 
person  who  penned  the  act  used  the  adiectives  "just"  and 
"equitable,"  instead  of  the  adverbs  "justly"  and  equitably;" 
but  the  after  words,  "  within  the  provisions  of  the  treaty,"  with 
the  direction  to  pay  "  the  amount  thereof/'  to  pay  the  tohoUj  or 
none,  explain  that  it  was  not  an  appellate  power  to  the  Secretary, 
but  a  direction  to  be  satisfied  that  the  decisions  were  "  within  the 
provisions  of  the  treaty" — that  is,  within  the  particular  jurisdiction 
by  this  act  assigned  to  the  judges,  which  jurisdiction  was  defined  by 
the  treaty.  As  the  judges  had  jurisdiction,  by  a  former  act,  of  aU 
cases  arising  within  their  respective  jurisdictions,  it  was  necessary 
and  proper  m  this  act  to  use  the  words  "within  the  provisions  of  the 
treaty,"  and  not  the  words  "within  their  jurisdiction,"  which  was 
more  extensive  than  of  cases  arising  under  the  treaty. 

Under  this  limited  authority  to  the  Secretary  of  the  Treasury  to 
examine  whether  the  decisions,  certified  to  him  for  payment,  were 
or  were  not  within  the  jurisdiction  of  the  judges,  respectively,  who 
gave  the  decisions,  the  Secretary  of  the  Treasury,  after  having 
affirmed  the  jurisdiction  of  the  judge,  then  assumes  two  powers :  the 
first,  a  power  to  review  and  reverse,  in  part,  the  decision  of  a  judicial 
tribunal,  in  a  matter  within  the  jurisdiction  of  that  judicial  tribunal ; 
and  secondly,  he  put  aside  the  law  of  nations,  the  law  of  the  treaty, 
and  the  law  of  the  land,  as  to  the  measure  of  damages  ;  thereby  re- 
versing so  much  of  tlie  judgment  as  gave  interest  bv  way  of  compea- 
sation  for  the  loss  of  the  use  of  the  property,  and  substituting,  in 
place  of  the  law,  a  supposed  usage  of  the  department,  not  to  pay 
interest  in  any  case. 

These  are  two  palpable  errors,  plain  mistakes,  apparent  on  the 
face  of  the  proceedings  in  the  first  case  of  the  heirs  of  John  Gian- 
opoly,  paid  in  June,  1837  ;  the  same  errors  and  mistakes  have  been 
followed,  and  are  apparent  in  all  the  succeeding  cases  which  have 
been  paid  at  the  treasury. 

The  extent  of  the  usage  of  the  department  was  mistaken.     It  had 
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not  been  applied  tlien,  nor  has  it  been  applied  since,  to  cases  of  tbis 
kind.  On  the  contrary,  the  department  paid  interest  on  claims  of 
this  kind  in  the  cases  of  Major  Tharp,  O'SuUivan,  Otis,  Fisher, 
Sibbald,  and  the  protested  draft,  before  cited.  The  cases  under  the 
treaty,  decided  by  Jndge  Smith,  decreed  sums  in  gross  ;  no  interest 
was  mention^  in  his  decrees ;  therefore,  as  to  the  cases  under  this 
treaty,  there  had  been  no  refusal  to  pay  interest,  until  Mr.  Wood- 
bury i^^lied  the  rule  to  the  heirs  of  G-ianopoly,  paid  in  1837.  The 
opinion  of  Attorney  General  Taney,  in  1831,  (i  vol.  Op.  Atto.  p, 
785,)  shows  what  was,  in  truth,  the  usage  as  to  interest,  and  that  Mr. 
Woodbury  mistook  the  usage  when  he  applied  it  to  the  cases  arising 
under  this  9th  article  of  the  treaty. 

Ujpon  the  most  enlarged  construction  of  the  power  of  the  Secretary 
of  tbe  Treasury,  contained  in  the  words  of  thc^  statute,  '^  who,  on 
being  satisfied  that  the  same  is  just  and  equitable,  within  the  pro- 
visions of  the  treaty,"  even  supposing  those  words  invested  him  with 
a  full  and  complete  appellate  jurisdiction  to  review  the  decision  of 
tbe  judge,  yet  that  ap^late  jurisdiction  was,  by  the  statute,  to  be 
regulat^  by  the  principles  of  justice  and  equity  applicable  to  the 
eases  provided  for  by  the  treaty,  of  injuries  sustained  by  the  opera- 
tions of  the  American  army  in  Florida.  He  was  not  absolved  from 
all  law.  He  was  not  at  liberty  to  apply  an  unbridled  will,  in  neglect 
of  the  rules  of  justice  and  equity,  generally  established,  and  runninff 
in  a  united  course,  according  to  the  common  law,  the  civil  law^  and 
the  law  of  nations. 

The  mistake  in  withholding  a  part  of  what  was  justly  and  equitably 
due,  which  was  rightfully  i^judged  and  certified  for  payment,  and 
which  had  therefore  become  a  private  vested  right,  cannot  be  denied ; 
it  stands  apparent  in  the  body  of  the  records  of  these  proceedings. 

The  mistake  committed  by  Secretary  Woodbury  cannot  preclude  his 
successors  in  office ;  he  was  bound  to  have  corrected  his  mistake ;  that 
obligation  is  devolved  upon  his  successors  in  office. 

This  is  a  government  of  laws^  and  not  of  the  lawless  acts  of  men  in 
office.  No  man,  howsoever  high  in  office,  is  above  the  law.  The 
government  is  an  aggregate  of  people  bound  by  moral  obligations  of 
honesty  and  justice ;  associated  under  a  Constitution  formed  for  the 
purpose  of  establishing  justice ;  so  the  preamble  to  the  Constitution 
of  the  United  States  expressly  declares.  Private  property  shall  not 
betaken  for  public  use,  '^  without  just  compensation.'"  The  spirit 
snd  essence  of  that  rule  would  be  evaded,  if  private  rightH  could  be 
taken  away  and  forever  withheld  beyond  c  :rrection  under  the  color  of 
nustakes  in  the  adjustment  of  accounts  committed  by  public  officers. 

The  government  is  bound  to  be  a  moral  agent  ;  to  observe  to  all 
sad  ev^  of  its  citizens  the  obligations  of  right  and  justice.  The 
officers  of  the  government,  in  conducting  its  affairs,  are  not  absolved 
fr<»n those  obligations;  they  have  no  exemption  from  the  laws,  no 
piivilege  to  withhold  private  rights  by  ignorance,  carelessness,  or 
mistake ;  no  license  for  error,  unfair  dealing,  and  injustice. 

Honest  men  rectify  mistakes  committed  in  the  settlement  of  their 
accounts,  and  dishonest  recusants  are  compelled  by  the  courts  of 
justice,  upon  proof  of  the  mistake,  to  do  what  is  right  and  just.     The 
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o£Bcerfl  of  government,  like  other  men,  are  liable  to  fall  into  mistakes. 
But  they  have  no  privilege  to  rivet  those  mistakes  beyond  correction 
npon  the  individuals  so  wronged. 

Government  and  its  officers  and  agents  are  bound  to  rectify  mistakes 
to  the  prejudice  of  individuals  in  adjusting  public  acpounts,  just  as 
much  as  individuals  are  bound  to  rectify  mistakes  committed  in  the 
settlement  of  their  private  accounts. 

The  heirs  of  John  Gianopoly  have  a  vested  right  by  judgment 
against  the  United  States  ;  the  whole  sum  was  justly  and  equitably 
due  from  the  United  States  under  the  terms  of  the  treaty.  Mr.  Secre- 
tary Woodbury,  by  a  mistake^  paid  only  a  part,  whereas  he  ou^ht  to 
have  caused  payment  of  the  whole ;  the  government  has  a  receipt  for 
a  part  only.  An  acquittance  for  part  of  this  sum  of  money  cannot 
operate  as  acquittance  of  the  whole  judgment.  The  government  has 
no  acquittance  for  the  whole  judgment,  but  only  a  receipt  for  so  much 
as  was  actually  paid.  The  receipt  of  fifty  dollars  cannot  operate  as 
an  acquittance  ol  an  obligation  for  one  hundred  dollars,  *'  because  it 
is  apparent  that  a  lesser  sum  of  money  cannot  be  a  satisfaction  of  a 
greater."— (Co.  Litt.  212  b.  Pinneirs  case,  5  Co.  117.)  On  this 
subject  of  opening  the  individual  case  of  the  heirs  of  Gianopoly,  and 
the  propriety  of  paying  to  them  the  balance  so  justly  due,  and  with- 
held by  the  mistake  of  Mr.  Secretary  Woodbury,  I  refer  to  the  opinion 
of  Attorney  General  Legare,  of  4th  August,  1842.  (Printed  Opinions 
of  Attos.  Genl.  vol.  2,  p.  1620,)  in  the  case  of  William  Otis.  In  tbat 
case  a  mistake  occurred  in  omitting  the  interest.  He  was  paid  the 
principal  sum  only,  and  was  required  to  give  and  did  give  an  acquit- 
tance in  full  to  the  government.  Upon  discovering  the  mistake,  the 
propriety  of  opening  the  case  and  rectifying  the  mistake  was  submitted 
to  Attorney  General  Legare.  His  reasoning  appears  unanswerable. 
The  "usage"  of  the  Treasury  Department,  not  to  pay  interest 
upon  these  claims  under  the  9th  article  of  the  treaty  with  Spain, 
although  awarded  by  the  judge,  commenced  in  sheer  mistake,  in  viola- 
tion of  law,  and  in  violation  of  the  treaty,  as  has  been  before  shown ; 
and,  moreover,  during  the  time  of  this  pretended  usage,  the  department 
has  paid  to  American  citizens  interest,  in  other  cases  similar  in  prin- 
ciple, although  not  arising  under  the  treaty.  Witness  the  cases  of 
Major  Tharp,  10th  Sept.,  1831,  by  Attorney  General  Taney,  (printed 
Op.  Attos.  Genl.,  vol.  1,  p  785  ;)  of  O'SuUivan,  Atto.  Genl.  Butler, 
May  20th,  1837,  (same  vol.,  p.  1110  ;)  of  the  protested  draft,  Atto. 
Genl.  Butler,  23d  March,  1838,  (same  vol.  1179  ;)  of  William  Otis, 
Atto.  Genl.  Legarg,  4th  August,  1842,  (vol.  2,  p.  1520 ;)  of  Sibbald, 
award  of  Atto.  Genl.  Nelson,  30th  Sept.,  1846,  (Exec.  Doc.  House 
Bep.  32  Cong.,  2d  sess  ,  doc.  No.  68,  p.  27;)  of  the  representatives  of 
George  Fisher,  Atto.  Genl.  Toucey,  Feb.  13th,  1849,  (Op.  Attos. 
Genl.,  vol.  2,  p.  2138.) 

Thus  the  usage  of  the  Treasury  Department  not  to  pay  interest 
awarded  by  the  judges  to  the  claimants  under  the  Spanisn  treaty,  has 
not  been  without  exception  in  other  cases  of  like  kind.  The  usage 
of  this  department,  so  begun  in  wrong  in  1837,  and  continued  in  wrong 
thenceforth,  cannot  be  binding. 

In  the  case  of  Money  and  others  vs.  Leach,  in  1765,  (3  Burr,  174T,) 
it  was  proved  that  such  warrants  had  been  granted  and  executed  at 
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different  times,  "from  the  time  of  the  revolution  to  the  present  time, 
by  the  principal  Secretaries  of  State."  (p.  1747.) 

Per  Lord  Mansfield,  (p.  1767  :)  ^^It  is  said  that  the  nsage  has  been 
80,  and  that  many  snch  have  been  issued  since  the  revolution,  down  to 
this  time." 

"But  a  usage  to  grow  into  law,  ought  to  be  a  general  usage,  com- 
muniier  usUaia  et  approbata;  and  which,  after  a  long  continuance,  it 
would  be  mischievous  to  overturn. 

"This*  is  .only  the  usage  of  a  particular  office,  and  contrary  to  the 
usage  of  all  justices  and  conservators  of  the  peace." 

"There  is  the  less  reason  for  regarding  this  usage,  because  the 
form  of  the  warrant  probably  took  its  rise  from  a  positive  statute ; 
and  the  former  precedents  were  inadvertently  followed  after  that  law 
was  expired." 

Per  Justices  Wilmot,  Yates,  and  Aston :  ^^No  degree  of  antiquity 
can  give  sanction  to  a  usage  bad  in  itself."  The  judges  were  clear 
and  unanimous  that  the  warrants  were  illegal  and  void. 

This  usage  commenced  by  Secretary  Ww)dbury  was  bad,  in  viola^ 
tion  of  the  common  law,  the  public  law,  the  treaty,  and  the  statute 
to  carry  the  treaty  into  effect.  No  degree  of  antiquity  could  give 
sanction  to  such  a  usage,  much  less  the  practice  of  a  particular  de- 
partment, so  interrupted  by  the  payment  of  interest  by  way  of 
damages  in  other  like  cases,  and  contrary  to  the  usages  of  the  justices 
of  the  Supreme  Court  of  the  United  States,  and  of  the  judges  and 
justices  of  the  courts  of  the  several  States.  Mala  praxis  abolendum 
est. 

The  iaith  of  the  government,  the  principles  of  the  law  of  nations, 
the  principles  of  the  common  law,  the  principles  of  right  and  justice^ 
established  and  used  from  time  immemorial,  and  of  universal  obliga- 
tion, all  concur  in  proving  this  practice  of  the  Secretary  of  the 
Treasury  to  have  been  illegal  in  its  commencement  and  its  continuance, 
and  demand  that  it  be  abolished.  The  evil  would  be  in  its  observance, 
not  in  demolishing  it,  thereby  to  subserve  the  public  faith,  the  princi- 
ples of  the  law  of  nations,  and  the  obligations  of  justice  and  equity. 

The  maxim  ^^siare  decisis"  is  venerated  in  courts  of  justice,  but 
not  with  a  blind,  absurd,  idolatrous  devotion.  The  Supreme  Court 
of  the  United  States  have  refused  to  follow  erroneous  precedents,  and 
corrected  mistakes  in  former  adjudications.  So  have  judges  of  the 
King's  Bench.  Chancellors  have  corrected  their  own  decrees  and 
those  of  their  predecessors  in  office  for  errors  apparent  in  the  body  of 
the  decree. 

Gandent  sapientes  errorcs  oarrigerej  /atuce  nunqtwm.  The  idea  that 
a  mistake,  when  committed,  must  remain  uncorrected  and  perpetual, 
is  without  reason,  and  has  no  text  of  law  to  give  it  countenance. 

The  usage  not  to  pay  that  part  of  the  damages  assessed  by  the 
jndge,  consisting  of  interest  for  loss  of  the  use  of  the  property  de- 
stroyed, was  illegal  in  the  beginning,  illegal  in  its  continuance.  It  is 
not  supported  by  any  judicial  decision  to  be  found.  It  stands  alone, 
blasted  by  reason  and  by  judicial  decisions,  at  home  and  abroad,  of 
the  highest  authority,  like  a  solitary  oak  blasted  by  the  lightnings  of 
heaven.    Its  continuance  in  the  Department  of  the  Treasury  for  some 
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fourteen  or  fifteea  years  cannot  repeal  the  statates  and  Ueatf  of  tlie 
United  States  and  the  law  of  nations.  It  binds  no  body.  The  rule 
of  the  law  and  of  the  treaty  ought  to  prevail. 

lY.  Question  fourth  is  without  difficulty.  The  Confess  of  the 
United  States  have  again  and  again  manifested  their  intention  to 
carry  into  effect  this  9tb  article  of  the  treaty  with  Spain.  They  have 
furnished  to  the  executive,  without  stint,  the  necessary  means  to 
preserve  the  public  faith  pure  and  undefiled. 

The  several  acts,  before  cited,  of  1823, 1834, 1847,  and  1849,  in  pari 
materia^  show  the  continued  desire  and  intention  of  the  Congress  to  fulfil 
the  treaty  with  the  most  scrupulous  good  faith,  leaving  no  just  cause 
of  complaint  to  any  Spanish  sufferer.  The  appropriation  of  money  to 
pay  the  claims,  made  by  the  acts  of  1823  and  1834,  are  as  unlimited 
m  amount  and  duration^  as  long,  as  high,  as  deep,  as  wide  as  the  9th 
article  of  the  treaty. 

The  act  of  3d  March,  1849,  in  giving  relief  to  those  claimants  who 
had  not  presented  their  petitions  to  the  judge,  refers  to  the  act  of 
1834,  which  act  refers  to  that  of  1823,  and  so  all  these  acts  are  as  one 
act.  As  late,  therefore,  as  3d  March,  1849,  the  Congress  repeated  their 
desire,  their  intent  to  have  the  9th  article  of  the  treaty  fulfilled,  and 
again  referred  to  the  former  appropriation  for  that  purpose.  What 
more  can  the  Treasury  Department  desire  the  Congress  to  do  ?  Is 
the  Congress  to  assume  the  judicial  and  the  executive  powers  also,  so 
that  the  entire  process  of  fulfilling  this  9th  article  of  the  treaty  shall 
be  the  work  of  Congress  ? 

Why  should  the  Secretary  of  the  Treasury  hesitate  to  apply  the 
means  already  furnished  by  Congress  to  carry  into  effect  this  9th  ar- 
ticle of  the  treaty. 

The  aggregate  of  the  sums  awarded  by  the  judges  to  the  respective 
claimants,  which  have  been  withheld  under  this  illegal  usage  of  the 
department,  is  about  |1, 000,000.  What  then?  Suppose  it  were 
five  millions.  That  cannot  change  the  terms  of  the  treaty,  nor  the 
meaning  of  the  statutes  to  carry  into  effect  this  9th  article  of  the  treaty, 
nor  justify  the  government  of  the  United  States  in  withholding  the 
due  execution  and  fulfilment  of  this  article. 

By  the  treaty  we  acquired  the  two  Floridas;  adjusted  the  disputed 
boundary  of  Louisiana ;  united  the  Spanish  claim  to  Oregon  to  our 
own,  thereby  the  better  to  adjust  the  disputed  boundary  in  that  quar- 
ter between  us  and  Great  Britain ;  we  obtained  a  renunciation  of  the 
Spanish  government  for  the  national  wrongs  by  the  operations  of  our 
armies  in  the  Floridas  from  1812  to  1819,  and  adjusted  mutual  recla- 
mations ot  long  standing. 

We  have  received  ihe  considerations  promised  us  by  Spain  in  the 
treaty  of  1819,  and  cannot,  in  good  faith,  refuse  the  indemnities 
which  we  promised  to  the  Spanish  officers  and  the  Spanish  inhabit- 
ants for  the  individual  wrongs  suffered  by  them  by  the  operations  of 
our  army  in  the  Floridas. 

We  cannot  now  go  behind  the  treaty  to  make  a  new  agreement, 
nor  discuss  the  questions  how  far  we  had  cause  for  invading  the 
Spanish  territory  in  this  or  that  year.  All  that  was  discussed  by  our 
negotiator^  and  adjusted  by  the  treaty  of  1819.     We  cannot,  in  good 
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&ith,  levj  ^pon  any  of  the  Spanish  officers,  or  individual  Spanish  in- 
habitants,  by  waj  of  set-off,  for  anj  wrongs  supposed  to  nave  been 
committed  by  the  Spanish  goFernment  antecedent  to  the  treaty  of 
1819.  By  that  treaty  we  are  estopped  and  bound,  and  we  must  fulfil 
the  9th  article. 

While  the  Congress  of  the  United  States  have  promptly  provided 
the  means,  and  have  repeatedly  manifested  their  desire  that  this  9th 
article  should  be  carried  into  full  effect,  it  cannot  be  disguised  thsl 
the  Department  of  the  Treasury  has  been  hanging  back,  and  giving 
interpretations  to  the  treaty  and  the  acts  of  (ingress,  in  a  manner 
which  sticks  in  the  word  and  eludes  the  sense.  Good  faith  affixes 
itself  to  the  intention.     Bad  faith  resorts  to  the  letter. 

The  Plateans  promised  the  Thebans  to  restore  the  prisoners,  but 
put  them  to  death,  and  restored  their  dead  bodies.  Labeo  agreed 
with  Antiochus  to  restore  half  his  fleet,  but  caused  the  ships  to  be 
sawed  in  half,  and  then  restored  them.  Bhadomistus  swore  to 
Mithridates  not  to  employ  steel  or  poison  against  him,  then  caused 
him  to  be  smothered  in  a  heap  of  clothes.  Cleomenes  concluded  a 
trace  with  the  people  of  Argos  for  a  certain  number  of  days  ;  before 
the  expiration  of  tne  time,  finding  the  people  asleep,  relying  on  the 
faith  of  the  treaty,  he  fell  upon  them  in  the  night,  killed  a  part,  and 
made  the  rest  prisoners,  pretending  that  nights  were  not  included  in 
the  truce. — (Grotius,  book  ii,  chap,  xvi,  sec.  5,  p.  355.  Tacitus,  by 
Murphy,  vol.  2,  sect.  47,  p.  336.  Puffendorf 's  Law  of  Nature  and 
Nations,  book  v;  ehap.  xii,  sec.  3,  18,  Vattell^  book  ii,  chap,  xvii., 
sec.  273  to  291,  pp.  249  to  259.) 

Of  such  subterfuges,  Oioero  remarks,  ^^  the  fraud  does  but  aggra- 
vate, not  absolve,  the  fault."  Fraus  enim  adstringity  non  dissolvU 
perjuriam, — (DeOffic,  book  iii,  chap,  xxxii.)  The  Congress  of  the 
United  States  intended  no  cunning  interpretations. 

The  arrearages  of  the  damages  assessed  by  the  judges,  withheld  at 
the  treasury,  amount  to  about  a  million  of  dollars^  Ay,  there  lies 
the  rub.  Is  the  public  faith  of  the  United  States  to  be  bartered  for  a 
million  of  dollars  ?  Our  forefathers  paid  the  debt  of  the  revolutionary 
war,  with  interest ;  left  us  a  precious  inheritance,  a  good  name,  fame, 
and  credit  among  the  nations  of  the  earth.  Shall  we,  like  Esau,  sell 
our  birth-right  for  a  mess  of  pottage?  Our  treasury  is  not  in  such 
need  as  that  we  must  keep  money  at  such  enormous  price. 

There  are  circumstances  relating  to  our  own  affairs,  and  to  future 
events  hanging  upon  the  present  aspect  of  afibirs  in  Europe,  that  we 
fihoold  bring  to  mind. 

The  United  States  have  insisted  upon  the  rule  of  damages  (which 
^^  allowed  to  Spanish  subjects  by  the  judges  adjudicating  under 
the  9th  article  of  the  treaty  with  Spain)  not  only  with  respect  to 
depredations  committed  on  our  citizens  by  other  nations,  but  in 
respect  to  Spain  in  particular,  under  the  treaty  of  1795,  as  before 
stated.    Spain  paid  damages  according  to  that  measure. 

^e  hftTe  an  affair  of  like  kind  with  Spain,  about  the  ''Black 
Warrior."  I  find  among  the  papers  a  letter  from  Secretary  Clayton, 
of  the  Department  of  State,  of  4th  December,  1849,  to  the  Attorney 
Oeneral,  respecting  the  application  of    the  Spanish  minister,    (his 
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excellency  M.  De  Calderon,)  claiming,  ^'in  behalf  of  Spanish  snb- 
jects,  the  fulfilment  of  the  9th  article  of  the  treaty  with  Spain."  In 
addition  to  this,  it  is  to  be  remembered  that,  in  relation  to  this  treaty 
of  1819,  we  insisted  on  the  abrogation  of  the  grants,  by  Spain,  to  the 
Duke  of  Alagon,  the  Count  of  Punon  Rostro,  and  Don  Pedro  de 
Yargos,  for  lands  in  Florida,  as  having  been  made  by  Spain  under 
circumstances  of  unfairness ;  and  the  grants  were  revoked  by  the 
King  of  Spain  in  his  ratification,  which  caused  a  dely  of  the  ratifica- 
tion for  about  two  years.  These  are  circumstances  which  call  for 
correction  of  the  errors  and  mistakes  which  have  so  long  delayed  the 
full,  just,  and  faithful  execution  of  the  9th  article  of  the  treaty; 
which  mistakes,  however  venial,  as  proceeding  from  pure  motives  on 
the  part  of  those  who  committed  them,  have  nevertheless  given  rise 
to  imputations  of  bad  faith  in  the  government  of  the  United  States. 
As  they  are,  in  truth,  errors  and  mistakes,  palpable,  and  apparent  in 
the  record  of  the  proceedings,  it  is  proper,  ex  dd>ito  jvMiiicey  and  also 
for  the  honor  of  the  government  of  the  United  States,  that  the  mis* 
takes  be  corrected  as  soon  as  practicable. 

Another  consideration  of  enlightened  public  policy  demands  the 
correction  above  mentioned.  The  United  States  have  heretofore 
claimed,  uniformly,  for  their  citizens,  that  measure  of  satis&ction 
for  injuries  suffered  in  the  pursuit  of  their  neutral,  lawful  commerce. 
It  is  the  rule  known  in  the  law  of  nations,  established  by  eminent 
writers  on  the  public  law,  and  by  the  highest  judicial  decisions. 
We  must  not  place  ourselves  in  the  condition  of  having  repudiated 
that  rule  of  satisfaction.  Considering  the  gathering  storms  of  war^ 
threatening  to  burst  upon  the  nations  of  Europe,  we  have  but  too 
much  cause  to  apprehend  that,  in  time  to  come,  as  in  times  past,  we 
shall  have  multiplied  causes  for  claiming  indemnities  to  our  own 
citizens  for  injuries  to  their  property  engaged  in  neutral,  lawful 
commerce. 

Let  us  do  justice,  and  then  we  may  firmly  insist  that  justice  be 
done  unto  us.  Let  us  do  unto  others  as  we  would  have  others  to  do 
unto  us. 

In  conclusion,  my  opinions  are : 

That  the  claim  of  Beddln  Blunt,  and  of  otheis  of  the  same  class, 
are  just  and  equitable  within  the  provisions  of  the  treaty  : 

That  the  decision  of  Mr.  Secretary  Woodbury,  in  refusing  to  pay 
interest,  as  awarded  by  the  judges,  was  a  palpable  mistake ;  in  violation 
of  the  treaty  ;  in  violation  of  the  principles  of  the  common  law,  the 
civil  law,  and  the  public  law ;  in  contravention  of  the  decisions  of  the 
Supreme  Court  of  the  United  States  in  similar  cases  ;  that  the  usage 
alluded  to  by  Secretary  Woodbury  did  not  apply  to  that  class  of 
cases;  that  the  interest,  as  awarded  by  the  judges  in  the  class  of 
cases  within  the  9th  article  of  our  treaty  with  Spain  of  1819,  was 
within  the  measure  of  damages  properly  applicable  to  such  cases,  and 
universally  acknowledged: 

That  the  usage  of  the  Treasury  Department,  not  to  pay  the  interest 
so  awarded  by  the  judges  in  that  class  of  claims^  was  illegal  in  the 
beginning,  illegal  in  its  continuance,  in  violation  of  the  treaty,  in 
violation  of  the  law  of  nations,  in  violation  of  the  law  of  the  United 
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States ;  that  no  degree  of  antiquity  could  sanction  such  a  usage,  bad 
in  itself,  much  less  the  usage  of  a  particular  office,  contrary  to  the 
Qsage  of  the  justices  of  the  courts  of  the  United  States  and  of  the 
courts  of  the  several  States  ;  that  such  illegal  usage  binds  no  body, 
and  ought  to  be  abolished  ;  that  the  mistakes  committed  in  so  with- 
holding the  respective  sums  of  interests  awarded  by  the  judges  to  the 
claimants  under  the  9th  article  of  the  treaty,  from  the  case  of  the 
heirs  of  Gianopoly  down  to  this  time,  ought  to  be  corrected : 

That  the  appropriations  by  Congress,  in  the  acts  of  1823  and  1834, 
are  unlimited  as  to  time  and  sum,  except  so  far  as  is  necessary  to  pay 
the  awards  of  the  judges  under  the  9th  article  of  the  treaty  : 

That  the  acts  of  1823, 1834, 1847,  and  1849,  tnj>ar&  materia,  mani- 
fest the  original  and  continuing  intent  of  the  Congress  of  the  United 
States  to  cause  the  9th  article  of  the  treaty  to  be  fulfilled,  in  good  faith, 
and  without  cavil : 

That  sound  and  enlightened  public  policy  requires  that  the  Secre- 
tary of  the  Treasury  cause  these  mistakes  to  be  corrected,  and  the  9th 
article  of  the  treaty  to  be  fulfilled  without  further  delay  : 

For,  "  on  the  observation  and  execution  of  treaties,  depend  all  tha 
security  which  princes  and  States  have  with  respect  to  each  other, 
and  we  can  no  longer  depend  on  conventions  to  be  made,  if  those  that 
are  made  are  not  maintained." 

GEO.  M,  BIBB 
To  the  Attornby  General. 

March,  1854. 


APPENDIX. 


The  decision  of  the  Supreme  Court  of  the  United  States  in  the  case 
ofFerreira  (13  Howard,  45,)  is  an  example  that  wise  men  are  not 
wise  at  all  times.  A  liquando  dormiiat  bonus  Homerua,  The  princi- 
ples of  that  opinion  cannot  stand. 

The  decretal  order  shows  that  the  case  is  ^' dismissed  for  want  of 
jnriadiction."  Yet,  without  jurisdiction,  the  court  have  given  an 
elaborate  opinion  upon  points  in  a  case  whereof  they  had  no  jurisdiction. 
Of  course,  theopinion  must  be  an  obitur  dictum,  of  no  binding  authority. 
In  Marbury  vs.  Madison,  (3  Cranch,  332,)  the  court  gave  an  elaborate 
opinion  in  a  case  whereof  they  had  not  cognizance.  President  Jefferson 
*iid  Secretary  Madison  treated  the  opinion  as  a  nullity,  and  did  not  deli- 
ver the  commission  to  Marbury. 
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Documents  shotmng  that  the  Florida  daimSj  as  treaty  caseSy  are  goth 
emed  by  the  laws  and  usages  of  nations ,  and  that  they  have  never  been 
considered  by  the  TVeastiry  Department  taith  reference  to  those  laws  and 
usages,  Also^  report  of  the  Judiciary  Committeey  unanimoudff 
acttjpted  by  the  Senate  j  shotmng  that  the  existing  laws  are  sufficient  to 
pay  the  entire  amount  of  the  decrees  of  the  Florida  courts. 

The  Attorney  General  of  the  United  States,  in  his  recent  opinion 
upon  the  Florida  claims,  under  the  9th  article  of  the  treaty  of  1819 
with  Spain,  admits  that  the  measure  of  damages  adopted  and  applied 
by  the  Florida  courts  is  the  proper  one,  under  the  laws  and  usages  tf 
nations.     His  language  is  as  follows : 

^^  Considered,  however,  as  a  general  question  depending  on  principles 
of  law,  I  confess  I  am  now  strongly  inclined  to  concur  in  the  opinion 
of  Mr.  Wirt,  that  indemnification,  or  satisfaction,  for  property  ille- 
gally taken  or  destroyed,  includes  not  only  its  value,  but  interest  upon 
that  value,  as  an  equivalent  for  the  loss  of  the  use  of  that  property; 
and  I  should  probably  advise  you,  in  the  particular  cases  now  before 
you,  to  adopt  that  measure  of  compensation,  if  a  diflferent  rule,  in 
respect  to  the  allowance  of  interest  in  the  same  class  of  cases,  had  not 
been  so  thoroughly  and  long  established  in  your  department  as  to 
make  it,  in  my  judgment,  binding  upon  you." 

The  language  of  Mr.  Wirt,  as  quoted  by  Mr.  Crittenden,  is  as 
follows:  *'  That  the  interest,  according  to  the  usage  of  nations^  is  a 
necessary  part  of  the  just  indemnification  awarded  by  the  Emperor 
of  Russia." 

The  Attorney  General  also  admits  that  these  cases,  as  trecUy  cases, 
are  governed,  exclusively,  by  the  laws  and  usages  of  nations,  and  not 
by  any  municipal  law  or  usa^ge.     His  language  is  as  follows:    . 

*'  If  this  "  (a  resort  to  our  municipal  laws  or  usage)  **  were  per- 
mitted, then  the  lex  loci  of  one  of  the  parties,  unkown,  perhaps,  to 
the  other,  would  be  made  to  govern  the  meaning  of  treaties,  in  violation 
of  the  most  indisputable  principles  of  the  public  law,  Thk  compacts  op 
NATIONS  can  be  governed  only  by  the  laws  of  nations  ;  and  these  require 
that  the  language  of  such  compacts  should  be  interpreted  according 
to  its  proper  general  sense,  as  understood  by  the  civilized  world,  and 
regardless,  of  course,  of  any  different  or  special  signification  which 
local  lata  or  local  usage  may  have  given  to  any  of  its  words  or  terms.'* 

The  following  papers  will  show  that  no  one  of  these  claims  has  ever 
been  decided  at  the  Treasury  Department  under  *'  the  laws  and  usages 
of  nations y'  which  the  Attorney  General  now  declares  ahne  govern 
them ;  but  that  they  have  been  uniformly  decided  under  the  mere 
municipal  usage  of  the  Treasury  Department  in  domestic  cases,  which 
the  Attorney  General  declares  to  be  totally  inappHicaJble  to  such  treaty 
cases: 


BOBBBT  HARRISON'.  Ill 

m 

Letter  of  Mr.  Sherman  to  the  Secretary  of  the  Treasury. 

Washington,  July  14,  1851. 

Sir  :  I  will  thank  you  to  inform  me  whether  the  right  of  any  of  the 
claimants  nnder  the  9th  article  of  the  treaty  of  1819  between  the 
United  States  and  Spain  to  the  interest  decreed  by  way  of  damages 
by  the  Florida  jndges  has  ever  been  decided  by  the  department  under 
and  by  the  latos  and  usages  of  tuttions  f  or  whether,  on  the  contrary, 
the  right  of  the  claimants  to  such  interest  has  not  uniformly  been 
decided  under  the  usage  of  the  Treasury  Department  j  in  domestic  cases,, 
not  to  pay  interest  unless  expressly  authorized  by  Congress  ?  This 
information  is  wanted  to  be  used  in  cases  now  pending  before  the 
honorable  Mr.  Graham,. Secretary  of  the  Navy,  acting  as  Secretary 
ad  interim  of  the  Treasury. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

CHABLES  E.  SHERMAN,  Attorney. 

The  Sbcretart  of  the  Treasury. 


Letter  from  Mr.  McClintoch  Toung^  late  chitf  derk  of  the  Treasury 

Dqpartmenty  to  Mr.  Secretary  Convin. 

WASHrNQTON,  September  16,  1851. 

Sir  :  In  reply  to  Mr.  Harrington's  letter  of  the  12th  instant,  enclo- 
sing to  me  the  letter  of  C.  E.  Sherman,  esq. ,  addressed  to  the  depart- 
ment on  the  14th  of  July  last,  I  have  the  hono.r  to  state  that,  so  far 
as  I  had  any  agency  in  acting  on  the  Florida  claims,  under  the  act 
of  Congress  of  1834,  my  reports  to  the  Secretary  of  the  Treasury,  in 
relation  to  interest,  were  founded  on  the  practice  and  usage  of  the 
department  in  relation  to  domestic  claims. 

The  question  as  to  the  action  of  the  department  being  governed  by 
the  **  laws  and  usages  ofnations^^'  was  never  presented  to  me,  whilst  I 
was  required  to  report  on  the  awards  made  by  the  judge  in  Florida ; 
and  I  am  not  aware  that  such   question  was  ever  raised,    or  ever 
thoaght  of,  whilst  I  was  required  to  act  on  the  claims  of  the  inhab- 
itants of  Florida,  under  the  treaty  with  Spain,  as  required  to  be  de- 
cided by  the  Secretary  of  the  Treasury  by  virtue  of  the  act  of  1834. 
The  question  of  interest,  as  far  as  I  have  any  knowledge^  was  uni- 
formly decided  under  the  "usage  of  the  Treasury  Department  in 
domestic  cases  ;"  that  is,  "not  to  pay  interest  unless  expressly  "or 
BttDliedly  "  authorized  by  Congress." 

it  is  proper  to  state,  that  for  the  last  two  or  three  years  before  I  left 
the  Treasury  Department  I  was  relieved  from  any  action  On  those 
claims,  and  I  therefore  cannot  speak  positively  whether  this  question, 
as  to  die  operation  of  the  "  laws  and  usages  of  nations,"  was  brought 
before  the  department,  with  respect  to  its  decisions,  on  these  claims. 
.1  speak  confidently,  however,  when  I  assert  that  during  the  whole 
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Now,  this  direction  is  wholly  incoDsistent  with  an  appellate  and  revi- 
sory power,  but  consistent  with  the  power  to  examine  into  the  jurisdio- 
tion  ;  and  if  that  was  wanting,  to  declare  the  judgment  totally  ineffi- 
cacious and  void. 

By  paying  part  of  the  judgment,  the  Secretary  affirmed  the  juris- 
diction of  tne  judge  to  near  the  evidence,  and  his  right  to  decide 
every  question  which  occurs  in  the  cause  ;  and  whether  its  decision 
be  correct  or  otherwise,  its  judgment  is  regarded  as  binding,  until 
reversed  by  a  competent  appellate  jurisdiction. — (Elliot  vs.  Piersol, 
1  Peters,  340,  341.  Wilcox  vs.  Jackson,  13  Peters,  511.  liickey's 
Lessee  vs.  Stewart,  3  Howard,  762.  14  Yiner,  Judgment,  (G.  a.) 
void,  or  only  erroneous,  pi.  6,  pi  €34.)  In  strict  accordance  with 
the  principles  of  these  decisions,  the  act  of  Congress  of  1823  directs 
that  if  the  Secretary  be  satisfied  the  decision  is  ''within  the  pro- 
yisions  of  the  said  treaty,"  that  then  he  ^^  shall  pay  the  amount 
thereof,"  for  the  jurisdiction  assigned  to  the  judge  is  coextensive 
with  ''  the  provisions  of  the  9th  article  of  the  treaty  with  Spain,  by 
which  the  said  Territory  was  ceded  to  the  United  States."  The 
person  who  penned  the  act  used  the  adjectives  ''just"  and 
"equitable,"  instead  of  the  adverbs  "justly"  and  equitably;" 
but  the  after  words,  ^'within  the  provisions  of  the  treaty,"  with 
the  direction  to  pay  "  the  amount  thereof^"  to  pay  the  tohoU^  or 
none,  explain  that  it  was  not  an  appellate  power  to  the  Secretary, 
but  a  direction  to  be  satisfied  that  the  decisions  were  "  within  the 
provisions  of  the  treaty" — that  is,  within  the  particular  jurisdiction 
by  this  act  assigned  to  the  judges,  which  jurisdiction  was  defined  by 
the  treaty.  As  the  judges  had  jurisdiction,  by  a  former  act,  of  aU 
cases  arisinff  within  their  respective  jurisdictions,  it  was  necessary 
^nd  proper  m  this  act  to  use  the  words  "within  the  provisions  of  the 
treaty,"  and  not  the  words  "within  their  jurisdiction,"  which  was 
more  extensive  than  of  cases  arising  under  the  treaty. 

Under  this  limited  authority  to  the  Secretary  of  the  Treasury  to 
examine  whether  the  decisions,  certified  to  him  for  payment,  were 
or  were  not  within  the  jurisdiction  of  the  judges,  respectively,  who 
gave  the  decisions,  the  Secretary  of  the  Treasury,  after  having 
affirmed  the  jurisdiction  of  the  judge,  then  assumes  two  powers  :  the 
first,  a  power  to  review  and  reverse,  in  part,  the  decision  of  a  judicial 
tribunal,  in  a  matter  within  the  jurisdiction  of  that  judicial  tribunal ; 
and  secondly,  he  put  aside  the  law  of  nations,  the  law  of  the  treaty, 
and  the  law  of  the  land,  as  to  the  measure  of  damages  ;  thereby  re- 
versing so  much  of  the  judgment  as  gave  interest  by  way  of  compen- 
sation for  the  loss  of  the  use  of  the  property,  and  substituting,  in 
place  of  the  law,  a  supposed  usage  of  the  department,  not  to  pay 
interest  in  any  case. 

These  are  two  palpable  errors,  plain  mistakes^  apparent  on  the 
face  of  the  proceedings  in  the  first  case  of  the  heirs  of  John  Gian- 
ppoly,  paid  in  June,  1837  ;  the  same  errors  and  mistakes  have  been 
followed,  and  are  apparent  in  all  the  succeeding  cases  which  have 
been  paid  at  the  treasury. 

The  extent  of  the  usage  of  the  department  was  mistaken.     It  had 
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not  been  applied  then,  nor  has  it  been  applied  since,  to  cases  of  this 
kind.  On  the  contrary,  the  department  paid  interest  on  claims  of 
this  kiad  in  the  cases  of  Major  Tharp,  O'Sullivan,  Otis,  Fisher, 
Sibbald,  and  the  protested  draft,  before  cited.  The  cases  under  the 
treatj,  decided  by  Judge  Smith,  decreed  sums  in  gross ;  no  interest 
was  mention^  in  his  decrees ;  therefore,  as  to  the  cases  under  this 
treaty,  there  had  been  no  refusal  to  pay  interest,  until  Mr.  Wood- 
bury applied  the  rule  to  the  heirs  of  G-iaoopoly,  paid  in  1837.  The 
opinion  of  Attorney  General  Taney,  in  1831,  (i  vol.  Op.  Atto.  p. 
785,)  shows  what  was,  in  truth,  the  usage  as  to  interest,  and  that  Mr. 
Woodbury  mistook  the  usage  when  he  applied  it  to  the  cases  arising 
nnder  this  9th  article  of  the  treaty. 

Upon  the  most  enlarged  construction  of  the  power  of  the  Secretary 
of  the  Treasury,  contained  in  the  words  of  th(t  statute,  ''who,  on 
being  satisfied  that  the  same  is  just  and  equitable,  within  the  pro- 
visions of  the  treaty,"  even  supposing  those  words  invested  him  with 
a  full  and  complete  appellate  jurisdiction  to  review  the  decision  of 
the  judge,  yet  that  a^^ellate  jurisdiction  was,  by  the  statute,  to  be 
regulated  by  the  principles  of  justice  and  equity  applicable  to  the 
cases  provided  for  by  the  treaty,  of  injuries  sustained  by  the  opera- 
tions of  the  American  army  in  Florida.  He  was  not  absolved  from 
all  law.  He  was  not  at  liberty  to  apply  an  unbridled  will,  in  neglect 
of  the  rales  of  justice  and  equity,  generally  established,  and  running 
in  a  united  course,  according  to  the  common  law,  the  civil  law^  and 
the  law  of  nations. 

The  mistake  in  withholding  a  nart  of  what  was  justly  and  equitably 
due,  which  was  rightfully  adjuaged  and  certified  for  payment,  and 
yhich  had  therefore  become  a  private  vested  right,  cannot  be  denied ; 
it  stands  apparent  in  the  body  of  the  records  of  these  proceedings. 

The  mistake  committed  by  Secretary  Woodbury  cannot  preclude  his 
fluecessors  in  office ;  he  was  bound  to  have  corrected  his  mistake ;  that 
obligation  is  devolved  upon  his  successors  in  office. 

This  is  a  government  of  laws,  and  not  of  the  lawless  acts  of  men  in 
office.  No  man,  howsoever  high  in  office,  is  above  the  law.  The 
government  is  an  aggregate  of  people  bound  by  moral  obligations  of 
honesty  and  justice ;  associated  under  a  Constitution  formed  for  the 
pnrpose  of  establishing  justice ;  so  the  preamble  to  the  Constitution 
of  the  United  States  expressly  declares.  Private  property  shall  not 
betaken  for  public  use,  '^without  just  compensation."  The  spirit 
tnd  essence  of  that  rule  would  be  evaded,  if  private  rightH  could  be 
token  away  and  forever  withheld  beyond  c:rrection  under  the  color  of 
nustakes  in  the  adjustment  of  accounts  committed  by  public  officers. 

The  government  is  bound  to  be  a  moral  agent  ;  to  observe  to  all 
tnd  ev^  of  its  citizens  the  obligations  of  right  and  justice.  The 
^oerg  of  the  government,  in  conducting  its  affairs,  are  not  absolved 
^m  Aoae  obligations ;  they  have  no  exemption  from  the  laws,  no 
pmilege  to  withhold  private  rights  by  ignorance,  carelessness,  or 
n^istake;  no  license  for  error,  unfair  dealing,  and  injustice. 

Honest  men  rectify  mistakes  committed  in  the  settlement  of  their 
•cconnta,  and  dishonest  recusants  are  compelled  by  the  courts  of 
Jtwtioe,  upon  proof  of  the  mistake,  to  do  what  is  right  and  just.     The 
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A  reference  to  Mr.  Crittenden's  opinion  of  1841^  in  these  cases,  will 
show  that  that  opinion  was  given  under  the  mere  usage  of  the  Trea- 
sury Department  in  domestic  cases,  and  without  any  reference  what- 
ever to  xhe  treaty,  the  laws  ofnaiicfM,  or  even  the  act  of  1823. 


LMer  of  Hon.  O.  Jf.  BH>b^  late  Secretary  of  the  Treasury ,  to  the  Hon. 

WWxam  Cost  Johnson, 

Washington,  June  28,  1851. 

Dear  Sir  :  In  answer  to  your  letter  of  this  month,  I  can  say,  without 
hesitancy,  that  in  the  orders  which  I  gave  whilst  Secretary  of 
the  Treasury  for  payment  of  the  claims  adjudicated  by  the  judge 
in  Florida,  under  the  act  of  Congress  of  1834,  for  indemnity  to  a 
Spanish  subject  for  losses  sustained  by  the  operations  of  the  American 
troops  in  Florida  in  1812  and  1813,  that  no  attorney  for  the  claimant 
appeared,  or  furnished  any  statement  or  argument  as  to  rule  of  dam- 
ages. The  question  as  to  rule  of  damages  under  the  law  of  nations y 
and  the  treaty  of  1819  between  the  United  States  and  Spain,  was  not 
presented  to  my  mind,  was  not  considered  by  me,  was  not  intended  to 
be  decided  by  me,  in  making  the  orders  for  payments  without  interest. 
In  so  ordering,  I  signed  an  order  drawn  up  by  one  of  the  clerks  ac- 
cording to  form  which  had  previously  been  observed  in  like  cases. 

The  question  of  interest  upon  the  value  of  the  property  destroyed 
at  the  time  of  the  trespass^  by  way  of  compensation  for  the  deprivation 
of  the  use  of  the  property,  was  not  considered  nor  adjudicated  by  me 
in  these  cases,  but  passed  sub  sUeniio. 

If  the  question  had  been  stirred,  I  feel  confident  that  I  would  not 
have  committed  so  great  a  blunder  as  to  have  decided  that,  under  the 
treaty,  and  the  acts  of  Congress  to  carry  into  effect  the  treaty  between 
the  United  States  and  Spain,  an  allowance  of  interest,  at  the  legal  rate 
of  the  country  where  the  trespass  in  violation  of  the  laws  of  nations 
had  been  committed,  was  not  to  be  paid  by  the  United  States  as  a  just 
compensation  for  deprivation  of  the  use  of  the  property  valued  at  the 
time  of  the  trespass. 

Respectfully  yours, 

GEO.  M.  BIBB. 

Hon.  Wm.  Cost  Johnson, 


The  full  concurrence  of  Mr.  Forward  and  of  Mr.  Ewing,  two  of 
the  Secretaries  who  have  acted  on  these  claims,  in  the  statements  of 
Mr.  Spencer  and  of  Judge  Bibb,  will  be  shown  by  their  papers  on  file 
in  these  cases  ;  and  that  of  Mr.  Secretary  Walker,  by  the  questions 
propounded  by  him  to  the  Attorney  General,  under  the  treaty  and  the 
laws  of  motions  ;  and  that  of  Judge  Woodbury,  by  the  foregoing  state- 
ment of  Mr.  Young,  his  chief  clerk. 
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Optnion  of  the  Son.  Daniel  Webster. 

I  have  carefully  examined  the  opinions  given  by  Mr.  Crittenden, 
Mr.  Legare,  and  Mr.  Nelson,  upon  the  claims  arising  under  the  9th 
article  of  the  Florida  treaty  of  1819,. and  the  acts  of  Congress  of  1823 
and  1834,  passed  to  carry  that  article  of  the  treaty  into  effect,  and 
my  opinion  is : 

Ist.  That  neither  of  those  opinions  answers,  or  involves  the  ques- 
tions referred  by  Mr.  Secretary  Walker  for  the  opinion  of  the  At- 
torney General  on  the  28th  of  February,  1849. 

Neither  of  those  gentlemen  expresses  any  opinion  as  to  the  legal 
effect  of  that  clause  of  the  treaty  which  required  the  claims  to  be  ^^  ee- 
tabliahed  by  process  of  law  ;**  nor  any  opinion  as  to  the  obligations  of 
said  article  of  the  treaty,  or  the  measure  of  redress  for  which  it  called, 
under  the  public  law;  nor  whether  the  measure  of  *' satisfaction" 
decreed  by  the  courts  in  these  cases  was  conformable  to  the  obligations 
of  the  treaty. 

Mr.  Crittenden  seems  to  have  confined  his  attention  exclusively  to 
the  act  of  1834,  without  any  reference  to  the  treaty,  the  public  law, 
or  the  provisions  of  the  act  of  1823  ;  and  he  thinks  the  court  had  no 
authority  to  allow  interest  eo  nomine^  and  as  such  under  the  word 
^Mosses"  in  that  act.  But  the  question  is,  not  whether  the  judge 
might  lawfully  decree  interest  eo  nomine  ;  but  whether  he  was  auth- 
orized to  consider  it  as  an  equitable  measure  of  damages,  under  the 
treaty  and  the  public  law,  in  connexion  with  the  act  of  1823,  which 
authorized  him  to  decide  according  "  to  the  provisions  of  the  treaty?" 

In  considering  the  power  of  the  Secretary  to  review  the  decisions  of 
the  courts,  no  one  of  the  gentlemen  who  gave  these  opinions  took  any 
notice  ot  that  distinct  provision  of  the  treaty  which  required  the 
claims  to  be  '*  estaUished' '  by  *'  process  of  law  ;"  nor  of  that  pro- 
vision of  the  act  of  1823  which  made  the  decisions  of  the  judge,  re- 
jecting claims,  final  and  conclusive  upon  the  claimants,  by  prohibiting 
them  from  being  sent  to  the  Secretary. 

2d.  I  have  also  examined  both  of  the  acts  of  Congress  above  re- 
ferred to  with  care,  and  entertain  no  doubt  that  the  Secretary's  power 
and  duty  to  make  payment  are  coextensive  with  the  provisions  and 
obligations  of  the  treaty  under  the  public  law. 

The  9th  article  of  the  treaty  places  all  the  claims  embraced  by  it 
upon 'the  same  footing  ;  and  I  think  it  manifest  that  Congress  intended 
they  should  all  be  adjudged  and  paid  by  one  and  the  same  standard 
of  judgment  and  payment ;  and  that  it  could  not  have  been  intended 
to  authorize  the  allowance  of  interest,  by  way  of  damages,  under  the 
act  of  1823,  if  required  by  the  "  provisions  of  the  treaty,"  under  the 
public  law,  and  to  exclude  it,  under  the  merely  descriptive  word 
^'losses,"  in  the  act  of  1834 ;  the  acts  being  in  pari  materia,  and  the 
undoubted  purpose  of  both  a  full  and  complete  execution  of  the  treaty. 
Such  a  construction  would  involve  the  compound  absurdity  of  es- 
tablishing two  standards  of  judgment  upon  the  same  class  of  claims, 
whilst  the  obligations  of  this  government  were  precisely  the  same  as 
to  the  whole  class,  and,  at  the  same  time,  but  one  rule  of  payment, 
to  wit :  the  *'  provisions  of  the  treaty  ;"  thus  authorizing  the  Sec- 
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retary  to  pay  interest  as  to  the  whole  class  of  claims,  if  the  treaty 
and  the  public  law  required  it ;  but  refusing  authority  to  the  court  to 
adjudge  it^  as  to  a  portion  of  them,  even  if  required  by  the  treaty  and 
the  public  law. 

In  2  Cranch,  p.  64,  the  Supreme  Court  of  the  United  States  declared 
that — 

'^  An  act  of  Congress  ought  never  to  be  construed  to  violate  the  law 
of  nations,  if  any  other  possible  construction  remains." 

The  same  doctrine  is  laid  down,  by  the  same  court,  in  the  case  of 
Talbot  Ss  Seaman,  1  Cranch,  p.  1.  The  language  of  the  court  is  as 
follows: 

'*  The  laws  of  the  United  States  ought  not  to  be  construed,  if  it  can 
be  avoided,  so  as  to  infract  the  common  principles  and  usages  of 
nations,  or  the  general  doctrines  of  national  law." 

This  is,  undoubtedly,  the  true  rule ;  and  even  if  the  Secretary  trere 
authorized  to  revise  the  decrees  of  the  courts,  there  can  be  no  doubt 
that  the  obligations  of  the  treaty,  under  the  public  law,  should  be 
adopted  as  the  standard  of  his  judgment. 

The  act  of  1834  provides  no  rule  of  judgment  for  the  courts.  Tbat 
of  1823  does;  and  expressly  requires  the  courts  to  decide  ^^  agreeably 
to  iheprovisionsofthe  9th  article  of  the  treaty. ' '  These  being  laws  in  pari 
materia  J  the  merely  descriptive  and  indefinite  words  *^  claims  for  losses 
in  1812  and  1813,"  intheactof  1834, cannot,  upon  any  sound  principle 
of  legal  construction,  be  construed  to  control  the  express  and  positive 
rule  of  adjudication  prescribed  by  Congress  in  the  act  of  1823." 

Ho  one  of  the  opinions  intimates  any  want  of  authority  in  the  Secre- 
tary of  the  Treasury,  under  the  2d  section  of  the  act  of  1823,  to  pay 
interest,  if  the  treaty  and  the  public  law  require  it.  Upon  that  question, 
which  appears  to  be  now,  for  the  first  time,  presented,  and  on  which 
alone  the  merits  of  these  claims  depend,  so  far  as  the  Secretary's  power 
of  payment  is  involved,  no  opinion  whatever  was  given.  On  the  con- 
trary, the  onZy  opinion,  as  to  the  want  of  power  in  the  Secretary  to  pay 
interest,  is  predicated,  expressly  and  exclusively,  upon  the  csaoe  of  our 
own  executive  departments  in  domestic  cases,  without  any  reference 
whatever  to  the  treaty,  the  public  law,  or  the  2d  section  of  the  act  of 
1823,  which  expressly  authorizes  and  requires  the  Secretary  to  pay  the 
decrees,  when  **  within  the  provisions  of  the  treaty." 

1  therefore  think  there  are  no  valid  grounds  to  question  the  authority, 
or  duty,  of  the  Secretary  of  the  Treasury  to  pay  the  entire  amount  of  the 
decrees  of  the  courts  in  these  cases,  under  the  above  named  acts  of 
Congress. 

My  judgment  is  clear  that  the  opinions  heretofore  given  furnish  no 
answer  to  any  of  the  questions  submitted  by  Mr.  Secretary  Walkery 
that  they  do  not  reach  the  legal  merits  of  these  claims  ;  and  that  the  ; 
present  no  bar  or  obstacle  to  an  opinion  by  the  present  Attorney  General, 
on  the  questions  now  submitted. 

DAN'L  WEBSTER. 

April  6, 1849. 
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[TheftiU  opinion  of  Mr.  Webster,  under  the  above  date,  showing — 

1.  That  the  Florida  claims,  as  treaty  cases j  are  governed  by  the  laws 
ofnoiimSy  and  that  the  treaty  requires  them  io\)Q  judiciaUy  established; 

2.  That,  under  those  laws,  the  measure  of  damages  decreed  by  the 
Florida  courts  is  the  only  legal  one /or  injury  to  property ; 

3.  That,  under  the  acts  of  Coogress,  the  Secretary  of  the  Treasury  is 
bound  to  pay  the  fvU  amount  of  the  said  decrees,  on  cases  found  to  he 
within  the  treaty — is  on  file  with  the  papers  in  these  cases.] 


A  refusal  to  pay  the  claims  now  presented  and  pending  before  the 
Secretary  of  the  Treasury  will  therefore  be  a  clear  violation  both  of 
the  treaty  and  the  acts  of  Congress  passed  to  carry  it  into  effect,  with- 
out  any  precedent  whatever  to  justify  such  refusal^  since  decisions, 
fnadeunderalaw  admitted  not  to  be  applicahle^  cannot,  upon  any  known 
legal  principle,  be  set  up  as  precedents  to  prevent  a  decision  under  the 
law  admitted  to  be  applicable  to  these  daims. 

"  A  precedent  in  law,  or,  as  it  is  called,  a  legal  precedent^  is  a  deci- 
sion arrived  at  after  patient  inquiry  into  all  points  bearing  upon  the 
doubtful  subject,  by  an  impartial  judge,  who  stands  between  or  above 
the  two  parties,  and  is  removed  beyond  the  circle  of  interests  within 
which  the  two  litigating  parties  move.       ***** 

^'Executive  ax^  ought  never  to  be  considered  as  precedents  by  any 
but  the  inferior  executive  officer ;  and  he,  too,  must  be  conscientiously 
convinced  that  the  first  act  was  not  against  the  law.  If  we  were  to 
take  every  executive  act  as  a  precedent,  and  a  justification  of  similar 
subsequent  ones,  it  would  be  monstrous^  and  subversive  of  the  very 
principles  of  a  free  government.  The  legal  precedent  is  a  decision 
between  parties,  but  in  this  case  the  executive  itself  forms  a  party." — 
{Lieber  on  Precedents^  18  vd,  American  Jurist^  286,  293.) 

In  the  case  of  Traxxy  and  Balestier  vs,  Swartwout^  10  Peters,  95,  the 
Supreme  Court  says :  **  The  Secretary  of  the  Treasury  is  bound  by  the 
l^w;  and  although,  in  the  exercise  of  his  discretion,  he  may  adopt 
nee  ssary  forms  and  modes  of  giving  effect  to  that  law,  yet  neither  Ae, 
^r  those  who  act  under  him,  can  dispense  withy  or  alter  any  of  its 
provimns," — (See,  also,  EUiott  and  Swartwout,  Ibid,,  153.) 

^^  Precedents  are  the  decisions  of  courts  of  justice.     To  render  prece- 
dents valid,  they  must  be  founded  in  reason  and  justice,  Hob.  270  ; 
niust  have  been  made  upon  argument,  and  be  the  solemn  decision  of 
tbecourf,  4  Co.  9i."—{Bouvier*s  Law  Did.,  title  Precedent,  p.  349.) 
"Judgments  are  not,  as  formerly,  silent  oracles  which  require  a 
paRsive  obedience  ;  their  irrefragable  authority,  for  or  against  those 
^ho  We  obtained  them,  is  submitted  to  the  censure  of  reason,  when 
w  pretended  to  set  them  up  as  rules  to  be  observed  in  other  similar 
<^^r'-\Ibid. ,  tUU  Reason,  p.  408.) 

"The doctrine  of  stare  decesis  is  not  always  to  be  relied  upon,  for 
the  courts  find  it  necessary  to  overrule  cases  which  have  been  horStily 
decided,  or  contrary  to  principle.  Many  hundreds  of  such  overruled 
cases  may  be  found  in  the  American  and  English  books  of  reports." — 
(Ibid.,  p.  625,  title  Stare  Decisis.) 
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See,  to  the  same  effect,  1  Kent,  476,  where  that  learned  author  also 
says : 

'^It  is  probable  that  the  records  of  many  of  the  courts  in  this 
country  are  replete  with  hasty  and  crude  decisions ;  and  such  cases 
ought  to  be  examined  without  fear^  and  revised  without  reluctance^ 
rather  than  to  have  the  character  of  our  law  impaired,  and  the 
beauty  and  harmony  of  the  system  destroyed  by  tiie  perpetuity  cf 
error." 

The  same  author,  (Chancellor  Kent,)  after  stating  the  frequency 
with  which  Lord  Mansfield  overruled  erroneous  decisions  of  his  pre- 
decessors, says :  '^His  successor,  Lord  Kenyon^  acted  like  a  Roman 
dictator,  appointed  to  recall  and  reinvigorate  the  ancient  discipline. 
He  controlled  or  overruled  several  very  important  decisions  of  Lord 
Mansfield  as  dangerous  innovaiionSj  and  on  the  ground  that  they 
had  departed  from  the  precedents  of  former  times,  and  disturbed  the 
landmarks  of  property j  and  had  unauthorizedly  superadded  equity 
powers  to  a  court  of  law.  *It  is  my  wish  and  my  comfort,' 
said  that  venerable  judge,  '  to  stand  super  aniiquas  vias.  1  cannot 
legislate,  but  by  my  industry  I  can  discover  what  our  predecessors 
have  done,  and  I  will  tread  in  their  footsteps/  " — (1  Kent's  Com., 

477.) 

Lord  Kenyon  uses  this  language  whUe  overruling  the  erroneous 
decisions  of  his  predecessor^  Lord  Mansfield,  and  re-establishing  the 
true  principles  of  the  law.  The  Secretary  of  the  Treasury  will  but 
follotv  this  example  of  Lord  Kenyon,  by  overruling  the  recent  errone- 
ous decisions  of  his  predecessors,  made  under  the  inapplicable  usage 
of  the  Treasury  Department,  and  maintaining  the  true  principles  of 
the  public  law  applicable  to  these  cases,  as  laid  down  and  established 
by  the  executive  and  judicial  departments  of  this  government,  from 
its  origin,  in  all  similar  treaty  cases  ;  while,  at  the  same  time,  he  will 
sustain  the  true  interest  and  policy  of  the  United  States  as  a  great 
commercial  nation. 


The  acts  of  Congress  require  these  claims  to  be  adjudged  and  paid 
according  to  ''the  provisions  of  the  treaty/'  If  ''the  provisions  of 
the  treaty,"  and  its  just  obligations  under  the  laws  of  nations,  there- 
fore, require  the  payment  of  the  interest  decreed  by  the  courts,  as  the 
legal  and  proper  measure  of  the  claimant's  damages,  then  the  acts 
necessarily  require  such  payment,  since  they  expressly  make  the 
treaty  the  governing  law. 

The  following  memorial  to  Congress,  and  report  of  the  Judiciary 
Committee  of  the  Senate,  unanimously  adopted  by  the  Senate  at  its 
last  session,  fully  affirm  the  sufficiency  of  the  acts  already  passed,  to 
authorize  the  payment  of  whatever  the  treaty  requires : 

[Memorial  to  Congress.] 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  of  America  in  Congress  assembled: 

The  undersigned  begs  leave  respectfully  to  represent  to  your  hon- 
orable bodies,  that  he  is  a  claimant,  under  the  existing  treaty  between 
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Spain  and  the  United  States,  for  the  indemnity  stipulated  by  that 
treaty  in  his  behalf,  and  that  of  other  subjects  of  her  Catholic  Majesty, 
for  the  spoliations  committed  by  the  troops  of  the  United  States  upon 
the  inhabitants  of  Florida  anterior  to  the  cession  of  that  Territory 
by  Spain  to  the  United  States. 

That  by  that  treaty  the  United  States  stipulated  to  '^  cause  satisfac- 
tion to  be  made  for  the  injuries,  if  any,  which,  by  process  of  law ^  shall 
be  established  to  have  been  suffered  by  the  Spanish  officers  and  indi- 
vidual Spanish  inhabitants  by  the  late  operations  of  the  American 
army  in  Florida/' 

That  for  the  purpose  of  carrying  the  said  stipulation  into  effect, 
the  Congress  of  the  United  States  have  passed  two  acts,  one  dated 
the  3d  March,  1823,  entitled  ^'  An  act  to  carry  into  effect  the  ninth 
article  of  the  treaty,"  &c.,  and  the  other  the  26th  June,  1834. 

That  by  these  acts  the  judicial  tribunals  which  were  to  ascertain, 
by  process  of  law j  the  injuries  which  had  been  sustained,  were  designa- 
ted and  required  to  adjust  or  '^  adjudge"  the  claims  agreeably  ^^  to 
(he  provisions  of  the  treaty;*'  and  provision  was  therein  made  for  the 
payment  of  the  said  claims  which  should  be  so  established. 

That  the  claim  in  which  your  memorialist  is,  with  others,  interested, 
has  been  so  established  by  the  final  decision  of  the  judicial  tribunal 
designated  by  the  said  acts  of  Congress ;  and  yet,  notwithstanding, 
whether  from  a  misinterpretation  of  the  acts  before  referred  to,  or  from 
whatever  other  cause,  the  same  has  been  only  paid  in  part,  and  the 
payment  of  the  residue  has  been  hitherto  refused  or  delayed,  although 
the  terms  of  the  treaty  are  explicit,  and  its  fulfilment  has  been  urged 
by  the  minister  plenipotentiary  of  her  Catholic  Majesty. 

Wherefore,  and  in  consideration  of  the  premises,  your  memorialist 
respectfully  prays  the  Congress  of  the  United  States  to  pass  whatever 
additional  act  may  be  necessary  to  carry  the  said  treaty  into  full  and 
complete  effect,  or,  by  a  declaratory  act  or  resolution  of  your  honorable 
bodies,  to  affirm  the  sufficiency  of  the  existing  laws  to  authorize  and 
require  the  Secretary  of  the  Treasury  to  pay  the  fvSL  amount  of  the 
jydgmmt  rendered  in  behalf  of  the  estate  in  which  your  memorialist 
is  interested  bj  the  judicial  tribunal  designated  by  the  said  acts ;  and 
jonrmemoiialist  will  ever  pray,  &c.,  &c. 

EDMUND  DE  PESTRE, 

h  lehalf  of  himsdf  J.  D,  BeUechassCj  and  the  other  legal  representa- 
tives of  John  Forbes  J  deceased^  by  his  agent  and  attorney, 

CHA.  E.  SHERMAN. 
Washinoton,  D.  C,  February j  1851. 


OrFIGS  OF  THB  SeCRBIART  OF  THB  SbNATB  U.    8., 

March  17,  1861. 

I  certify  that  the  foregoing  is  a  true  copy  of  the  original  memorial 
of  Charles  E.  Sherman,  agent  and  attorney,  &c.,  on  file  in  this  office. 

ASBURY  DICKINS, 
Secretary  of  the  Senate, 
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[Action  of  the  Senale.'] 
In  Senate  op  thb  United  States,  February  24,  1851. 

Submitted  and  ordered  to  be  printed. 

Mr.  Downs  made  the  following  report : 

The  Committee  on  the  Judiciary ^  to  whom  was  referred  the  memorial  of 
the  legal  representaiives  of  John  ForbeSy  deceased,  oak  leave  to  submit 
the  following  report : 

The  claim  of  the  memorialist  is  founded  on  the  9th  article  of  the 
treaty  of  1819  between  the  United  States  and  Spain  ;  on  the  several 
acts  of  Congress  of  the  3d  March,  1823,  and  of  the  26th  June,  1834, 
passed  to  carry  the  same  into  effect ;  and  on  the  judgment  of  the 
superior  court  of  East  Florida,  rendered  under  the  authority  of  the 
said  acts. 

The  9th  article  of  the  treaty  stipulates  that  *'the  United  States 
will  cause  satisfaction  to  bo  made  for  the  injuries,  if  any,  which,  by 
process  of  law,  shall  be  established  to  have  been  suffered  by  the  Spanish 
officers  and  individual  Spanish  inhabitants  by  the  late  operations  of 
the  American  army  in  Florida." 

In  compliance  with  this  stipulation  of  the  treaty,  which  provided 
for  the  ascertainment  of  the  injury  by  process  of  law,  the  acts  of  1823 
and  1834  authorized  and  directed  the  judges  of  the  superior  courts  of 
Florida  to  receive  and  adjust  '*  all  claims  arising  within  their  respec- 
tive jurisdictions,  agreeably  to  the  provisions  of  the  9th  article  of  the 
treaty ;  and  when  the  decisions  were  favorable  to  the  claimants,  to 
report  the  same  to  the  Secretary  of  the  Treasury,  who,  on  being  satisfied 
that  the  same  was  just  and  equitable,  within  the  provisions  of  the 
treaty,  was  required  to  pay  the  amount  thereof  to  the  person  or  persons 
in  whose  fi&vor  the  same  was  adjudged." 

Entertaining  the  opinion  that  these  acts,  intended  to  carry  into 
effect  the  provisions  of  the  treaty,  are  adequate  to  furnish  relief  co- 
extensive with  the  obligations  thereof,  and  that  no  additional  legis- 
lation is  necessary,  the  committee  ask  to  be  discharged  from  the 
iiirther  consideration  of  the  subject. 

In  Senate  op  the  United  States, 

February  24,  1851. 

Mr.  Downs,  from  the  Committee  on  the  Judiciary,  to  whom  was 
referred  the  memorial  of  the  legal  representatives  of  John  Forbes, 
deceased,  submitted  a  report,  which  was  considered  by  unanimous 
consent;  and,  in  concurrence  therewith. 

Ordered,  That  the  Committee  on  the  Judiciary  be  discharged  from 
the  further  consideration  of  the  subject. 

Attest :  ASBURY  DICKINS, 

Secretary  of  the  Senate. 
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That  such  action  by  one  branch  of  Congress  is  entitled  to  great  weight « 
see  the  decision  of  the  Supreme  Court  in  the  case  of  Kendall  and 
Stokes,  12  Peters,  612,  where  they  say :  '^  After  such  a  decided  expres- 
sion of  the  opinion  of  one  branch  of  Congress,  it  would  not  have  been 
necessary  to  apply  to  the  other." 

The  Jirst  rejection  of  the  interest  at  the  treasury  was  in  1836,  and 
without  argument ;  and  the  right  of  the  claimants  to  said  interest 
was  treated  as  an  open  question  by  every  administrationy  down  to  the 
time  when  Mr.  Secretary  Walker  made  the  pending  (and  first)  refer- 
ence under  the  treaty  and  the  laws  of  nations. 

W.  COST  JOHNSON, 
CHA.  E.  SHERMAN, 

Attorneys. 
Washington,  September  27^  1851. 


Statement  of  the  cases  of  the  "  Encomium  "  and  *^  Comety"  vesseis  of  the 
United  States  cast  by  stress  of  weather  upon  the  British  West  India 
Mands  {Bahamas,)  on  their  voyage  to  New  Orleans,  toith  slaves  on 
board,  and  which  slaves  were  seized  and  liberated  by  the  colonial 
authorities,  and  for  which  the  government  of  the  United  States  claimed 
indemnity  or  satisfaction,  in  behalf  of  the  oumers  of  said  slaves,  from 
the  British  government. 

The  documents  in  these  cases  were  communicated  to  Congress  by 
President  Jackson,  under  date  of  February  14, 1837,  and  by  President 
Van  Buren,  under  dates  of  the  13th  February,  1839,  and  January 
27,  1840. 

(Vide  Senate  doc.,  2d  sess.,  24th  Congress,  No.  174.  Senate  doc., 
3d  sess.,  25tb  Congress,  No.  216.  Senate  doc,  Ist  sess.,  26th  Con-- 
gress,  No.  119.) 

The  correspondence  between  the  two  governments  commenced  in 
1831,  and  terminated  in  1839. 

The  United  States  claimed  of  the  British  government  the  return  of 
the  said  slaves,  or  a  just  and  reasonable  indemnity  for  their  detention 
and  loss  to  the  owners. 

The  instructions  to  our  ministers  to  Great  Britain  were  given  by 
Mr.  Livingston  and  Mr.  Forsyth ;  and  the  correspondence  was  carried 
on  iu  behalf  of  the  United  States  by  Mr.  Vail,  Mr.  Van  Buren,  and 
Mr.  Stevenson,  our  ministers  to  Great  Britain. 

The  correspondence  in  behalf  of  the  British  government  was  carried 
on  by  Lord  Palmerston,  secretary  of  foreign  affairs  to  that  govern- 
ment. 

The  obligation  of  the  British  government  to  restore  said  slaves,  or 
inake  compensation  for  them,  was  at  first  resisted,  but  subsequently 
conceded ;  and  this  point  being  settled,  the  distinct  question  arose  as 
to  the  amount  and  measure  of  satisfaction  to  which  the  American 
claimants  were  entitled  under  the  law  of  nations. 

The  American  government  claimed,  as  the  just  and  proper  rule  of 
compensation  for  the  injury  acknowledged,  the  original  value  of  the 
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slaves  at  the  time  of  the  illegal  seizure,  with  interest,  by  way  of  dam- 
ages, from  the  time  of  such  seizure  until  the  money  should  be  paid  by 
the  British  government. 

In  his  note  of  8th  February,  1837,  to  Lord  Palmerston,  Mr.  Steven- 
son said : 

'^  Besides  the  value  of  the  slaves  at  the  port  of  destination,  damages 
or  interest,  from  the  time  of  their  seizure,  will  constitute  a  part  of  the 
compensation  claimed,  upon  the  principle  that  a  just  indemnity  in 
such  cases  must  include  not  only  the  return  of  the  property  lost,  (if  to 
be  had,)  or  its  value,  (if  not,)  but  compensation  for  the  detention  in 
the  shape  of  damages  or  interest.  That  since,  however,  damages  can- 
not be  ascertained  in  cases  like  the  present,  interest  will  be  received 
in  lieu  thereof,  as  a  part  of  the  indemity  agreed  to  be  made ;  and  that 
it  will  therefore  be  expected  that  to  the  value  of  the  slaves,  at  the  port 
of  destination,  the  interest  will  be  added  from  the  time  of  the  seizure 
of  the  slaves,  to  that  of  payment,  together  with  the  actual  expenses 
incurred  and  paid  by  the  owners  and  their  agents  at  Nassau,  in  con- 
sequence of  the  proceedings  of  her  Majesty's  colonial  authorities." 

[On  the  value  of  the  slaves,  at  the  port  of  destination,  six  per  cent, 
interest  was  claimed,  it  will  be  observed,  together  with  expenses, 
being  two  per  cent,  above  the  legal  rate  of  interest  in  Great  Britain.] 

To  the  aoove  note  of  Mr.  Stevenson  Lord  Palmerston  replied: 

^'  Her  Majesty's  government  conno^  acquiesce  in  the  specific  demand 
made  by  Mr.  Stevenson  for  interest,  at  six  per  cent. ,  and  for  payment  of 
the  expenses  incurred  by  the  owners  or  their  agents  in  prosecuting  their 
applications  for  the  recovery  of  their  slaves,  &c."  "Her  Majesty's 
government,  however,  in  arranging  the  amount  of  compensation,  will 
be  ready  to  take  into  their  consideration  the  delay  which  has  occurred 
in  the  settlement  of  these  claims,  and  they  will  not  object  to  allow  the 
ordinary  rate  of  interest  from  the  7th  January,  1837,  the  date  at  "which 
the  claim  for  some  compensation  in  respect  to  the  '  Comet'  and  ^  Enco- 
mium' was  first  admitted." 

In  acknowledging  the  foregoing  note  of  Lord  Palmerston,  Mr. 
Stevenson,  under  date  of  30th  October,  1838,  said: 

"  It  is  with  not  less  surprise  than  regret  that  the  undersigned  now 
learns  from  Lord  Palmerston' s  note  the  grounds  upon  which  her 
Majesty's  government  seem  disposed  to  adjust  these  claims.  ^  * 
As  he  cannot  acquiesce  either  in  the  correctness  or  justice  of  the  prin- 
ciples assumed  by  the  lords  commissioners  of  her  Majesty's  treasury 
in  relation  to  the  number  or  value  of  the  slaves  liberated,  or  the  period  of 
time  from  which  the  interest  ought  to  commence,  *  *  he  will 
deem  it  proper  to  avail  himself  of  the  earliest  opportunity  to  reply  to 
his  lordship's  note,  and  to  place  the  grounds  upon  which  the  claims 
for  indemnity  rest  fairly  before  her  Majesty's  government." 

Under  date  of  December  4,  1838,  Mr,  Stevenson  presented  those 
grounds  to  the  British  government  in  a  letter  to  Lord  Palmerston. 
The  third  point  of  that  letter  was  :  *'  The  question  of  interest  on  the 
amount  of  compensation  to  be  made." 

On  this  point,  the  American  minister^  Mr.  Stevenson,  acting  under 
fall  instructions  from  his  government,  makes  the  following  observa- 
tions and  lays  down  the  following  propositions : 
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1.  "  That  the  claimants  have  the  same  right  to  interest  on  the 
valne  of  these  slaves  that  they  have  to  the  value  of  the  slaves  them- 
selves,  and  that,  too^  from  the  period  of  their  seizure  and  detention, 
is  a  proposition  which  the  undersigned  would  not  have  deemed  it 
either  necessary  or  proper  to  discuss,  if  he  did  not  understand  the 
decision  of  her  Majesty's  government,  communicated  by  Lord  Pal- 
merston's  note,  as  asserting  directly  the  contrary  doctrine.  Regard- 
ing such  decision  upon  principle  as  of  much  higher  importance  than 
even  the  pecuniary  interest  which  it  involves,  the  undersigned  feels  it 
incumbent  on  him,  in  dissenting  wholly  from  the  grounds  taken  by 
ber  Majesty's  government,  to  give  the  subject  a  more  particular  ex- 
amination than  he  should  otherwise  have  felt  it  needful  to  do." 

[The  next  proposition  relates  to  the  right  to  interest,  on  pecuniary 
or  mere  money  demands,  between  nations  and  under  the  law  of 
nations.] 

2.  "  That  if  a  duty  to  be  performed,  however,  be  not  the  payment 
of  money,  but  the  performance  of  some  collateral  act,  that  is,  the  res- 
titution of  property,  (other  than  money,)  then,  in  lieu  of  interest, 
damages  are  awarded,  and  these  damages,  together  with  the  property 
to  be  returned,  are  to  constitute  the  indemnity  of  the  sufferer  for  the 
loss  he  may  have  sustained  by  reason  of  the  non-performance  of  this 
duty."  ^  ^      ^ 

3.  "  That  the  measure  of  these  damages  will  be  the  probable  fruits 
or  profits  which  might  have  been  derived  from  the  property  or  thing 
detained  during  the  period  that  the  duty  of  restoring  it  was  not  per- 
formed." 

4.  "  That  if  restitution  of  the  property  cannot  be  made  by  reason 
of  its  loss,  or  from  any  other  cause,  then  its  value  may  be  estimated 
in  money,  and  this  equivalent  will  stand  in  the  place  of  the  thing 
itself;  and  when  reduced  tg  a  pecuniary  standard,  interest  upon  the 
equivalent  is  allowed  in  lieu  of  the  fruits  and  profits,  and  flows  as  in 
other  cases  of  money  not  paid,  as  the  necessary  consequence  of  the 
non-performance  of  the  duty  of  restitution." 

5  "  That  although,  under  the  laws  of  Great  Britain  and  the  United 
States,  it  is  admitted  that  in  transactions  between  individuals,  interest 
«>  nomine  would  not  be  due  on  unliquidated  demands  of  a  nature  pure- 
ly and  exclusively  pecuniary,  except  from  the  period  of  their  liquida- 
tion, yet  it  is  equally  true  that  by  those  laws,  when  reparation  is 
sought  for  the  loss  of  property,  (in  cases  like  the  present,)  the  value 
of  the  property,  together  with  an  equivalent  for  the  use  of  it,  from  the 
commencement  of  an  illegal  detention,  is  always  aUowed."    ' 
^  6.  "  That  these  are  principles  sanctioned  as  well  by  the  law  of  na- 
tions as  those  of  the  civil  and  common  law,  by  the  authority  of  prece- 
dents between  Great  Britain  and  the  United  States,  a  few  leading  ref- 
^uces  will  satisfactorily  show.     To  these  the  undersigned  begs  leave 
to  refer  Lord  Palmerston." 

Mr.  Stevenson  then  cites  Grotius,  as  cited  by  us  in  support  of  the 
Florida  claims.  Also  2d  vol.  Campbell's  Grotius,  p.  360— vol.  6,  see 
1224.  Cites  Domat  to  show  that  fruits  and  profits  were  allowed  by 
the  dvil  law,  as  cited  by  us  and  by  Judge  Bronson.  Cites  Pothier, 
Code Napolion,  Blackstone,  Vesey's  R.,  2  Brown's  c.  c,  and  says: 
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^^  It  (interest)  has,  moreover^  never  been  refused  in  claims  like  the 
present,  where  a  money  equivalent  has  been  substituted  as  a  compen- 
sation for  property  wrongfully  withheld,  and  for  which  the  party  bad 
agreed  to  make  reparation." 

Mr.  Stevenson  said,  p.  62 : 

^^  Let  us  now  see  how  far  these  principles  have  been  enforced  and 
illustrated  by  the  authority  of  precedents,  and  more  especially  by 
British  courts  setting  under  the  law  of  nations." 

Mr.  Stevenson  then  cites  the  allowance  of  interest  under  tbe  6tb 
and  7th  articles  of  Jay's  treaty  of  1794,  cited  by  us.  He  also  cites 
the  opinion  of  Sir  John  NicoU,  one  of  the  British  commissioners  under 
the  7th  article  of  said  treaty,  as  cited  by  us.  Also,  cites  the  decision 
of  Sir  Wm.  Scott  in  the  case  of  the  Acteon,  as  cited  by  ns^  Judge 
Bronson  and  others,  and  says : 

^^  The  general  doctrine,  then,  is  this  :  that  he  who  withholds  what 
he  ought  to  return,  does  an  injury  for  which  he  is  bound  to  indemnify 
the  sufferer  ;  that  the  proper  measure  of  indemnification  is  the  thing 
which  is  withheld,  together  with  its  reasonable  fruits  or  profits,  accru- 
ing during  the  period  that  it  is  so  withheld  ;  that  if  restitution  of  the 
property,  however,  cannot  be  had,  justice  finds  its  compensation  or  its 
value  as  an  equivalent,  and  interest  on  it  is  resorted  to  as  the  best 
standard  by  which  to  ascertain  the  reasonable  profits  of  money." 

Mr.  Stevenson  cites  Q-rotius  and  "  Code  de  L'Humanete"  for  a  de- 
finition of  indemnity,  and  to  show  that  it  embraces  the  whole  wrong 
or  injury. 

Mr.  Stevenson  closes  his  note  to  Lord  Palmerston  by  an  enforce- 
ment of  the  right  to  the  interest  claimed,  in  the  language  of  Langdon 
Cheves,  and  of  the  opinion  of  Attorney  General  Wirt,  (as  cited  by 
Mr.  Solicitor  Clark,  Judge  Bronson,  Mr.  Webster,  and  others,)  in  the 
controversy  with  the  British  minister  and  government  under  the  con- 
vention of  1818,  and  the  award  of  the  Emperor  of  Russia,  where  the 
same  question  arose,  being  one  of  the  leading  authorities  cited  in  sup- 
port of  the  Florida  claims. 

The  doctrine  thus  laid  down  and  enforced  by  Mr.  Stevenson,  on 
behalf  of  the  American  government,  was  fully  admitted  by  Lord 
Palmerston,  on  behalf  of  the  British  government,  in  his  reply  to  the 
foregoing  note  of  Mr.  Stevenson,  dated  May  2,  1839,  in  which  he  in- 
formed Mr.  Stevenson  that : 

"  With  respect  to  the  charge  which  the  claimants  in  both  these  cases 
have  made,  on  account  of  the  expenses  incurred  by  them  in  procuring 
evidence  in  support  of  their  respective  claims,  it  appears  to  her 
Majesty's  government  that  a  reasonable  allowance  ought  to  be  made 
upon  this  head."  [No  such  allowance  was  made  in  the  Florida  cases.] 
*'  Her  Majesty's  government  is,  moreover,  of  opinion  that,  considering 
all  the  circumstances  which  have  delayed  the  admission  and  adjust- 
ment of  these  claims,  interest,  at  the  rate  of  four  per  cent,  per  annum, 
may  with  justice  be  demanded  from  the  British  government  upon  the 
sums  assigned  as  compensation  on  account  of  the  slave  question,  and 
that  such  interest  ought  to  run  from  the  dates  when  those  slaves  were 
seized  by  the  officers  of  the  customs  at  the  Bahamas,  up  to  the  period 
when  the  compensation  shaU  be  actually  paid." 
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The  claims  of  both  vessels  were,  accordinglyi  adjusted  and  paid  on 
these  principles,  viz :  1.  Value  of  the  slaves  at  the  time  of  seizure. 
2.  Interest  from  the  time  of  seizure  until  the  time  of  payment,  at  the 
legal  rate  of  4  per  cent.  3.  Expenses  incurred  in  procuring  evidence, 
&c,,  as  will  he  seen  by  reference  to  Mr.  Stevenson's  letter  to  Mr. 
Forsyth,  Secretary  of  State,  of  the  8th  May,  1839. 

In  Mr.  Stevenson's  letter  to  Mr.  Forsyth,  of  the  6th  August,  1839, 
he  informs  the  Secretary  of  State  that  the  appropriation  for  the 
paymentof  these  claims,  thus  adjusted,  relating  to  slaves^  and  amount- 
ing to  the  '^sum  of  £23,600  sterling,  was  voted  last  night  in  the 
House  of  Commons,  without  a  division,  and  after  a  little  debate." 

The  Florida  claims  are  identical,  in  principle,  with  the  foregoing  ; 
and  though  the  Attorney  General  admitted  the  justice  of  the  measure 
of  damages  under  the  law  of  nations,  as  established  and  enforced  in 
the  foregoing  cases,  he  declined  to  advise  the  Secretary  to  adopt  and 
apply  the  foregoing  principles  to  those  claims,  because  he  said  he  knew 
*'of  no  actual  precedents  between  nation  and  nation  that  settle  the 
question  one  way  or  the  other. ' *  This  desideratum  is  certainly  supplied 
hy  the  foregoing  cases. 

8o  far  as  the  precedents  of  the  decisions  of  former  Secretaries  of  the 
Treasury  in  these  cases  were  relied  upon,  it  has  since  been  conclusively 
proved,  by  the  testimony  of  all  the  said  Secretaries,  that  no  one  of 
them  applied  the  law  of  nations  to  those  cases  as  treaty  cases,  which 
the  Attorney  General  distinctly  declared  to- be  the  only  law  applicable 
to  them. 

The  foregoing  decision  in  the  cases  of  the  ^'Encomium"  and 
"  Comet"  is  fully  sustained  by  all  the  writers  on  the  law  of  nations; 
hy  the  decisions  of  all  the  courts  in  England  and  this  country,  (includ- 
ing the  Supreme  Court  of  the  United  States,)  sitting  under  the  law  of 
nations;  and  by  the  uniform  decisions  of  the  government  of  the  United 
States  in  its  diplomatic  intercourse  and  in  the  construction  of  its  treaties 
with  nations,  as  heretofore  shown  by  the  decision  of  Judge  Bronson, 
and  by  the  opinions  of  Mr.  Webster,  Mr.  Ewing,  Mr.  Berrien,  Mr. 
Forward,  Mr.  Solicitor  Clark,  and  others ;  and  by  the  opinions  of  Wm. 
Pinkney  and  Mr.  Attorney  General  Wirt,  under  the  treaty  of  1794 
and  the  convention  of  1818  with  Great  Britain.  It  is,  moreover,  a 
principle  of  public  law  of  the  most  vital  importance  to  the  United 
States  as  a  commercial  nation. 

CHA.  E.  SHERMAN, 
Counsel  for  Florida  claimants  under  the  9th 
article  of  the  treaty  (/  1819  with  Spain. 

WASHnrGTON,  Decetnber  9, 1852. 
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IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 

Letitia  HuMPHBETSy  Administratrix  ] 
of  the  estate  of  Andrew  Atkinson,  I  d^-^-    _»     u  • /• 


VS. 

The  United  States. 


I. 


The  9th  article  of  the  treaty  requires  the  injuries  for  which  it  stipu- 
lates satisfaction  to  be  judicially  established|  and  binds  the  United 
States  to  satisfy,  by  payment,  such  and  such  only  as  shall  be  so  estab- 
lished. 

The  English  version  is  as  follows  : 

^'  The  United  States  will  cause  satisfaction  to  be  made  for  the  inju- 
ries, if  any,  which,  by  process  of  law,  shall  be  established  to  have  been 
suffered  by  the  Spanish  officers  and  individual  Spanish  inhabitants  by 
the  late  operations  of  the  American  army  in  Florida." 

The  Spanish  version,  as  follows  : 

^^  Y  los  Estados  Unidos  satisfaran  los  perjuicios,  si  los  hubiese habido, 
que  los  habitantes  y  oficiales  Espanoles  justifiquen  legalmente  haber 
sufrido  por  las  operaciones  del  Exercito  Americano  en  ellas." 

The  English  side  of  the  treaty  requires  the  injuries  to  be  established 
**  by  process  of  law,"  which  are  the  precise  technical  words  of  the 
common  law,  to  signify  a  judicial  proceeding.  These  words  were, 
undoubtedly,  borrowed  from  the  common  law,  to  signify  a  judicial  pro- 
ceeding which  was  to  take  place  under  our  own  municipal  laws^  and 
before  our  own  courts  or  judges,  and  must,  by  a  well-established  rule  of 
construction,  be  referred  to  that  code  for  their  meaning. — (3  Wash.  C. 
C.  Rep.  209,  Smith  va,  Jones  ;  1  Wash.  C.  C.  Rep.,  p.  56,  Hurst  tw. 
Hurst,  and  authorities  generally.) 

But  all  doubt  on  this  point  is  now  removed  by  the  translation  of  the 
Spanish  side  of  the  treaty,  recently  obtained  at  the  instance  of  his 
honor  Judge  Scarburgh.  The  equivalent  words  in  the  Spanish  arc, 
by  that  translation,  '*  BhoXi  judicially  prove  according  to  law." 

The  translator  on  the  part  of  the  government  says  :  '^  The  transla- 
tion might  be  varied,  and  the  meaning  still  preserved  ;  but  to  be  cor- 
rect, it  must  convey  the  idea  that  the  injuries  (named  in  the  treaty) 
are  to  be  proved  hj  judicial  proceedings  oi  Wim^  kind." — (For  transla- 
tions, see  Appendix,  No.  1.) 

In  the  case  of  the  United  States  vs.  Perchman,  (7  Peters,  51,)  in 
commenting  on  the  English  and  Spanish  parts  of  the  8th  article  of 
the  same  treaty.  Chief  Justice  Marshall  said  : 

^^  The  treaty  was  drawn  up  in  the  Spanish  as  well  as  in  the  English 
languages.  Both  are  originals^  and  were  undoubtedly  intended  by 
the  parties  to  be  identical^  "^  "^  \{  the  English  and  Spanish  parto 
can,  without  violence,  be  made  to  agree,  that  construction  which 
establishes  this  conformity  ought  to  prevail." 

Instead  of  violence,  to  produce  conformity,  it  would  seem  to  require 
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little  short  of  yiolenoe  to  produce  diyersity  of  meaning  between  tlie 
English  and  Spanish  parts  of  the  9th  article^  as  to  the  mode  in  which 
theinjaries  are  to  be  established. 

It  is  thus  placed  beyond  all  possible  doubt  that  the  treaty  required 
the  injuries  to  be  "  established"  by  a  ^^  judicial  proceeding.** 

It  is  equally  clear  that  the  United  States  stands  solemnly  bound, 
by  this  treaty,  to  make  satisfaction  for  such  injuries  as  shall  be  so 
established. 

The  manner  or  mode  in  which  the  injuries  were  to  be  ^ '  established' ' 
is  thus  distinctly  agreed  in  the  treaty  itself,  and  becomes  an  essential 

fart  of  it,  and  necessarily  excludes  all  other  modes,  either  to  bind  the 
Inited  States,  or  to  fulfil  its  treaty  obligation  to  the  claimant  or  to 
Spain.  This  provision  is  peculiar,  and  is  found  in  none  of  our  other 
treaties  ;  it  is  rendered  more  peculiar  and  striking  when  contrasted 
with  that  which  immediately  follows  it  in  the  11th  article  of  the  same 
treaty,  for  ascertaining  the  claims  of  our  own  citizens  upon  Spain,  for 
like  injuries  in  violation  of  the  law  of  nations,  which  are  to  be  estab- 
lished by  a  board  of  commissioners  in  the  usual  manner. 

This  striking  contrast,  as  to  the  mode  of  establishing  similar  claims, 
under  the  same  treaty,  clearly  indicates  a  distinct  object  in  the  minds 
of  the  high  contracting  parties,  and  cannot  be  overlooked  or  disre- 
garded. 

The  important  fact,  then,  that  the  treaty  expressly  requires  the  in- 
juries to  be  established  j)uc2icta22^,  must  be  distinctly  borne  in  mind  in 
the  construction  of  the  acts  of  Congress  passed  to  carry  it  into  effect ; 
and  every  construction  of  those  acts,  founded  upon  the  idea  that  the 
treaty  did  not  require  the  claims  to  be  judicially  established,  or  that 
thej  could  be  established,  as  the  treaty  required,  by  an  ordinary  board 
of  commissioners — like  that  called  for  by  the  11th  article — or  by  any 
executive  ofBcer,  must  be  entirely  abandoned.  The  entire  certainty 
on  this  point,  which  results  from  the  recent  translation  of  the  Spanish 
side  of  the  treaty,  presents  the  case  in  a  light  in  which  it  has  never 
been  decided. 

2.  The  Secretary  of  the  Treasury  could  not  blxA  judicially  under  the 
acts  passed  to  carry  the  9th  article  of  the  said  treaty  into  effect.  He 
acted  as  an  executive  officer,  under  his  appointment,  commission,  and 
oath  as  Secretary  of  the  Treasury,  and  in  that  capacity  in  which  he 
was  authorized  to  pay  money  out  of  the  Treasury.  He  had  never  been 
appointed,  commissioned,  or  sworn  in  any  other  capacity,  and  if  he 
did  not  act  in  that,  he  was  not  constitutionally  authorized  to  act  at 
^•—(Constitution  of  the  United  States,  article  2,  section  2.) 

In  the  case  of  Martin  V9,  Hunter's  Lessee,  the  Supreme  Court  of  the 
t  nited  States  said  : 

^^  The  object  of  the  Constitution  was  to  establish  three  great  depart- 
ments of  government — the  legislative,  the  executive,  and  the  judicial 
departments.  The  first  to  pass  laws,  the  second  to  approve  and  exe- 
cute them,  and  the  third  to  expound  and  enforce  them." — (1  Wheaton, 
304.)  This  court  laid  down  tne  same  doctrine  in  the  case  of  Magruder. 
In  the  game  case  the  Supreme  Court  further  said : 
''Congress  cannot  vest  any  portion  of  the  judicial  power  of  the 
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United  States  except  in  courts  ordained  and  established  by  itself."— 
(lb.,  Constitution  of  the  U.  S.^  art.  3.)  That  ^'nothing,  therefore, 
is  more  to  be  avoided  in  a  free  constitution,  than  uniting  the  proyinoes 
of  a  judge  and  a  minister  of  state." — (See  1  Black.  Com.  269.) 

No  one  has  ever  expressed  the  opinion  that  the  Secretary  of  the 
Treasury  eictedjTidicially  under  the  acts  passed  to  carry  the  9th  article 
of  the  Florida  treaty  into  effect. 

In  the  case  of  Beatty's  Executor  this  court  decided,  that  ''no  part 
of  the  judicial  power  J  under  the  Constitution  of  the  United  States,  can 
be  conf(3rred  upon  an  executive  officer."  And  in  the  case  of  Sturgess, 
Bennet  &  Co. ,  where  an  act  of  Congress  authorized  the  Secretary  of 
the  Treasury  to  refund  money  paid  by  importers  ''whenever  it  should 
be  shown  to  his  satis/action"  that  it  had  been  illegally  exacted,  this 
court  decided  "that  the  power  which  it  (the  act)  confers  upon  the 
Secretary  of  the  Treasury  is  purdy  administrative ^  and  in  no  sense 
judicial/*  And  this  court  further  said  in  the  same  case,  that  "it 
would  be  a  most  dangerous  principle  to  establish,  that  the  acts  of  a 
ministerial  officer,  when  done  in  good  faith,  however  injurious  to  pri-* 
vate  rights,  and  unsupported  by  law,  should  afford  no  ground  for  legal 
redress."  That  "it  (the  law)  did  not  vest  the  Secretary  of  the  Trea- 
sury with  the  power  to  decide  upon  the  rights  of  the  claimant,  except 
to  the  extent  that  he  might  be  required  to  act  upon  them."  And  this 
court  further  said  in  that  case,  that  it  was  "no  answer  to  this  view, 
that  in  such  a  case  the  party  was  without  remedy,  except  by  an  appeal 
to  the  legislative  department  of  the  government ;  for  it'  that  were 
sufficient,  then  there  would  be  but  few  cases  of  contract  of  which  this 
court  could  take  cognizance." 

The  power  vested  in  the  Secretary  of  the  Treasury  by  the  act  of  3d 
March,  1839,  with  reference  to  which  this  decision  was  made,  namely, 
to  pay  "whenever  it  should  be  shown  to  his  satisfaction^  &c,,"  was 
the  same  power  conferred  upon  him  by  the  act  of  3d  March,  1823,  to 
carry  into  effect  the  9th  article  of  the  Florida  treaty. 

The  principle  thus  laid  down  by  this  court  was  fully  confirmed  on 
a  re-argument  of  the  case. 

As  the  Secretary  of  the  Treasury  did  not  and  could  not  act  judicially 
under  the  acts  passed  to  carry  the  treaty  into  effect,  he  could  not  estal^- 
lish  the  iuyxxiQB  judiciaUy  as  the  treaty  required. 

3.  The  acts  of  1823  and  1834  were  intended  by  Congress  to  carry 
the  treaty  into  full  and  complete  effect.  This  is  understood  to  be  fully 
conceded  by  this  court  on  the  3d  page  of  the  opinion,  where  it  says, 
that  "the  acts  of  1823  and  1834  must  be  considered  as  if  their  pro- 
visions were  contained  in  the  same  act.  The  object  of  both  acts  is  the 
same,  namely,  to  furnish  an  appropriate  remedy  by  which  the  injuries 
mentioned  in  the  last  clause  of  the  ninth  article  of  the  treaty  aforesaid 
might  he  established^  and  the  satisfaction  there  aUuded  to  be  obtained^*' 

The  act  of  1823  is  entitled  "An  act  to  carry  into  effect  the  ninth 
article  of  the  treaty,"  &c.;  audit  provides  for  the  establishment  of 
the  injuries  by  the  judges  "agreeably  to  the  provisions  of  the  ninth 
article  of  the  treaty  with  Spain ;"  and  for  their  payment  by  the  Sec- 
retary of  the  Treasury  when  just  and  equitable  "within  the  provisions 
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of  the  said  treaty."  The  treaty j  therefore,  is  thus  expressly  made  by 
Congress  the  absolute  statutory  rule  both  to  the  judge  and  Secretary, 
and  must  govern  every  body  in  the  construction  and  execution  of  the 
acts  of  Congress.  In  other  words,  ^'the  provisions  of  the  treaty"  are 
converted  into  statute  law  by  Congress,  and  made  the  only  guide  of 
every  body  called  to  execute  the  acts.  There  is  no  law  but  the  treaty, 
the  treaty  and  acts  being  made  one  by  Congress.  We  are  not  at  lib- 
erty to  construe  the  acts  independently  of  the  treaty.  To  attempt  to 
do  so  will  be  a  clear  violation  of  the  express  provisions  of  the  acts. 
Our  first  duty,  therefore,  like  that  of  the  judge  and  Secretary  when 
acting  under  these  laws,  is  to  go  to  the  treaty  for  the  meaning  and 
true  construction  of  the  acts.  Whatever  the  treaty  requires,  the  acts 
expressly  require ;  whatever  the  treaty  promises,  the  acts  expressly 
direct ;  whatever  the  treaty  requires  to  be  done  by  the  judges  in  the 
establishment  of  the  claims,  and  by  the  Secretary  in  their  payment, 
the  acts  expressly  direct ;  whatever  is  inconsistent  with  the  require* 
ments  of  the  treaty,  the  acts  expressly  forbid. 

It  was  therefore  the  clear  and  undoubted  purpose  of  the  acts  to  carry 
the  treaty  into  full  and  complete  effect. 

4.  The  power  to  adjust,  adjudge,  and  adjudicate  the  claims,  i.e.,  to 
*^ establish"  the  injuries,  "agreeably  to  the  provisions  of  the  treaty/' 
is,  by  the  acts,  conferred,  expressly  and  exclusively,  on  the  judge;  and 
no  part  of  this  power  is  conferred  on  the  Secretary  of  the  Treasury. 

This  power  was  conferred  by  the  1st  section  of  the  act  of  March  3, 
1823,  which  was  entitled  "An  act  to  carry  into  effect  the  ninth  article 
of  the  treaty  concluded  between  the  United  States  and  Spain,  the 
twenty-second  day  of  February,  one  thousand  eight  hundred  and 
nineteen,"  and  is  in  the  following  words : 

"Sbc.  1.  That  the  judges  of  the  superior  courts  established  at  St. 
Augustine  and  Pensacola,  in  the  Territory  of  Florida,  respectively, 
shall  be,  and  they  are  hereby,  authorized  and  directed  to  receive  and 
adjust  all  claims  arising  unihin  their  respective  jurisdictions j  of  the  in- 
habitants of  said  Territory,  or  their  representatives,  agreeably  to  the 
provisions  of  the  ninth  article  of  the  treaty  with  Spain ^  by  which  the 
said  Territory  was  ceded  to  the  United  States." 

This  is  the  only  provision  for  the  establishment  of  the  claims  enacted 
by  Congress,  when  they  first  legislated  to  carry  the  treaty  into  effect ; 
and  it  will  be  observed  that  the  Secretary  of  the  Treasury  is  not  named 
in  the  section. 

The  2d  section  of  the  explanatory  act  of  the  26th  June,  1834, 
which  this  court  declares  must  be  taken  in  connexion  with  the  fore- 
going provision,  declares,  "  That  i\i&  judge  of  the  superior  court  of  St. 
Augustine  be,  and  he  hereby  is,  authorized  to  receive^  examine^  and 
adjudge  all  cases  of  claims  for  losses  occasioned  by  the  troops  aforesaid, 
in  1812  and  1813,"  &c. 

And  the  act  of  the  3d  March,  1849,  for  the  relief  of  certain  persons 
who  had  &iled  to  file  their  claims  in  time,  provides,  '^  That  the  judge 
of  the  district  court  of  the  United  States  for  the  northern  district  of 
Florida  be,  and  he  is  hereby,  authorized  and  directed  to  receive  and 
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cuijudicate  the  claim  of  Peter  Capella,  administrator  of  Andrew  Ca- 
pella,"  &c. 

In  none  of  these  acts  is  the  Secretary  of  the  Treasury  named  in 
connexion  with  the  authority  to  adjust,  adjudge,  or  adjudicate  the  said 
claims.  That  authority  is  conferred  solely  upon  the  judges:  so  that, 
whether  the  judges  acted  iu  their  judicial  capacity  as  judges,  or  as 
commissioners  J  the  power  and  authority  to  establish  the  claims  ^^agree- 
ably to  the  provisions  of  the  treaty  '*  is  conferred  solely  upon  them. 

5.  The  power  and  authority  conferred  upon  the  Secretary  of  the 
Treasury  by  the  said  acts  is,  expressly  and  exclusively,  confined  to 
the  payment  of  the  injuries  which  shall  have  been  established  fry  fAtf 
judge ;  and  whatever  discretion  is  conferred  upon  him  by  the  acts,  is 
to  be  exercised  wUh  eocpress  reference  to  that  single  question,  and  not 
with  any  reference  whatever  to  the  establishment  of  the  claims  under 
the  treaty.  His  authority  is  derived  from  the  2d  section  of  the  said 
act  of  March  3,  1823,  which  is  in  the  following  words : 

^'  Sec.  2.  That  in  all  cases  in  which  said  judge  shall  decide  in  favor 
of  the  claimants,  the  decisions  with  the  evidence  on  which  they  are 
iounded,  shall  be,  by  the  said  judges,  reported  to  the  Secretary  of  the 
Treasury,  who,  on  being  satisfied  that  the  same  is  just  and  equitable, 
within  the  provisions  of  the  said  treaty,  shaU  pay  the  amount  thereof 
to  the  person  or  persons  in  whose  favor  the  same  is  adjudged,  out  of 
any  money  in  the  treasury  not  otherwise  appropriated.  Approved, 
March  3,  1823.'' 

The  Ist  section  of  this  act  had  expressly  provided  for  the  establish- 
ment of  the  claims  "agreeably  to  the  provisions  of  the  treaty,"  by  the 
judges,  who  could  act  judicially,  as  the  treaty  required  ;  and  this  2d 
section,  it  will  be  observed,  simply  provides  for  the  payment,  not  of 
the  Secretary's  own  decisions,  but  of  the  decisions  made  by  the  judge. 
Any  discretion  he  is  authorized  to  exercise,  and  any  use  he  is  to  make 
of  the  evidence  which  is  to  be  reported  to  him,  has  reference  solely  to 
the  question  o{  the  payment  of  the  decision  of  the  judge.  When  he 
pays,  he  is  to  pay  the  decision  of  the  judge ;  and  the  act  expressly 
declares,  without  any  exception,  qualification,  or  discretion,  that  he 
^^  shall  pay  the  amount  thereof,"  t.  e.,  of  the  judge's  decision.  If  he 
refuses  to  pay,  it  is  a  mere  negative  a>ct  of  declining  to  pay,  and  cer- 
tainly is  not  an  establishment  of  the  claim.  A  refusal  to  pay  a  decree 
of  the  judge  cannot,  with  any  propriety,  be  denominated  an  establish- 
ment of  a  claim. 

Again :  None  but  the  decisions  *^  in  favor  of  the  claimants' '  are  to  he 
reported  to  the  Secretary  of  the  Treasury.  The  adverse  decisions  of 
the  judge  are  not  to  be  even  reported  to  him,  nor  is  the  evidence  taken 
in  support  of  claims  rejected  by  the  judge,  to  be  reported  to  the  Secre- 
tary. Nor  can  he  increase  the  amount  of  a  decree  made  by  the  judge 
in  tavor  of  a  claimant,  even  where  the  evidence  reported  to  him  with 
such  decree  shows  that  the  amount  awarded  is  too  small. — (See  Secre- 
tary Woodbury's  letter  to  Judge  Reed,  dated  Oct.  7,  1838,  Appendix 
No.  2.)  The  reason  of  this  is,  that  the  Secretary's  power  is  confined 
exclusively  to  the  payment  of  claims,  (established  by  the  judge,)  in 
his  executive  capacity  of  Secretary  of  the  Treasury,  whilst  both  the 
treaty  and  the  acts,  passed  to  carry  into  effect,  expressly  require  the 
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claims  to  be  established  judicially,  in  which  capacity  he  conld  not,  con- 
8titationally,  act,  and  was  not  authorized  or  required  to  act. 

The  unparalleled  injustice  and  absurdity  of  so  construing  the  plain 
provisions  of  the  above  recited  act,  as  to  make  decisions  of  the  judge 
final  when  (Jigainst  claimants,  and  of  no  validity  when  in  his  favor  ; 
and  of  making  the  United  States  take  ttoo  chances  for  the  rejection  of 
claims  to  one  in  their  favor,  and  that  where  a  fSftithful  fulfilment  of  a 
treaty  stipulation  was  committed  to  their  honor  and  good  faith,  will  be 
more  particularly  noticed  hereafter. 

« 

6.  The  acts  passed  to  carry  the  treaty  into  effect  require  precisely 
what  the  treaty  requires.  (This  is  fully  shown  under  head  I,  and  3d 
point  of  this  brief,  which  see  ante.) 

There  is  no  foundation  whatever  for  the  idea  that  the  acta  can  be 
properly  executed  without  a  full  execution  of  the  treaty;  and  none  for 
the  idea  that  the  acts  call  for  anything  different  from  the  treaty. 

7.  To  construe  the  acts^  and  to  decide  whether  they  have  been  pro- 
perly executed,  it  becomes  necessary,  in  the  first  instance,  to  construe 
the  treaty  and  to  ascertain  what  it  calls  for ;  because  the  acts  expressly 
call  for  the  full  execution  of  the  treaty,  and  we  cannot  know  what  that 
is,  without  first  construing  the  treaty  and  deciding  what  it  calls  for. 
When  we  have  thus  ascertained  what  the  treaty  calls  for,  we  have  the 
icy  which  Congress  has  expressly  given  to  us  for  the  construction  of 
the  acts  passed  to  carry  it  into  effect. 


II. 

Having  ascertained  from  the  clear  and  undoubted  provisions  of  the 
treaty,  and  of  the  acts  passed  to  carry  the  treaty  into  effect — 

1.  That  the  claims  are  required  to  be  judicially  established  ; 

2.  That  the  Secretary  of  tne  Treasury  cannot  so  establish  them  ; 

3.  That  the  acts  were  intended  to  carry  the  treaty  into  full  and  com- 
plete effect ; 

4.  That  the  power  to  establish  the  claims  as  the  treaty  requires,  is, 
by  the  acts,  vested  solely  in  the  judges ; 

5.  That  all  the  power  and  discretion  of  the  Secretary  is  expressly 
confined,  by  the  acts,  to  the  payment  of  the  claims,  and  that  ne  has 
no  authority  to  establish  them,  because  he  could  not  act  judicially  ; 

6.  That  the  acts  require  precisely  what  the  treaty  requires ; 

7.  And  that  the  trecUy  is  the  key  to  the  proper  construction  of  the 
ocUy  and  that  the  acts  require  us  first  to  construe  the  treaty  in  order 
to  place  a  proper  construction  upon  the  acts  passed  to  carry  it  into 
effect ; 

Let  us  see  in  what  capacity  the  judges  and  the  Secretary  of  the 
Treasury,  respectively,  acted ;  and  the  legal  effect  of  their  respective 
acte. 

1.  In  deciding  in  what  character  the  judges  acted,  it  must  be  dis- 
tinctly borne  in  mind,  Ist,  That  the  treaty  required  the  claims  to  be 
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jmiidMy  eaUMisheH,;  2d,  That  the  acts  required  the  judges  to  adjust 
and  adjudge  the  claims  ^^  agreeably  to  the  provisions  of  the  treaty;''  3d, 
That  the  acts  were  intended  by  Congress  to  carry  the  treaty  into  fuU 

The  ^'superior  courts  at  St.  Augustine  and  Pensacola''  consisted 
each  of  a  single  judge.  The  judges  had  been  appointed  by  the  Presi- 
dent and  Senate,  as  the  Constitution  requires^  and  commissioned  and 
sworn,  and  legad  and  territorial  jurisdictions,  respectively,  assigned 
to  them  OB  judges.  They  had  not  been  appointed,  commissioned,  pr 
qualified  to  act,  nor  had  any  kind  of  jurisdiction  been  conferred  upon 
tnem  in  any  other  capacity  than  as  judges.  As  judges  of  the  said 
superior  courts  they  were  each  authorized  to  ^^  exercise  the  same  juris- 
diction within  its  limits  in  all  caseB  arising  under  the  laws  and  Consti- 
tution of  the  United  States^"  which  was  vested  in  the  court  of  the  Ken- 
tucky aistrict,  by  the  judicial  acts  of  September  24,  1789,  and  liarch 
2,  1793.— (1  Stat,  at  Large,  73,  333.) 

The  court  of  the  Kentucky  district  possessed  all  the  powers  and 
jurisdiction  of  a  district  and  circuit  court  of  the  United  States.  It 
also  had  ^^  exclusive  original  cognizance  of  aU  seizures  on  land  *  * 
under  the  laws  of  the  United  States ; "  *  *  *  also  '^ofaU  causes 
where  an  alien  sues  for  a  tort  only  in  violalion  of  the  lato  of  nalions^  or 
a  treaty  with  the  United  States.''  ''^Special  courts"  were  also  to  be 
held,  *Mn  the  discretion  of  the  judge." — (Sections  2,  3,  9,  and  10  of 
Judicial  act  of  September  24,  1789  ;  1  Stat,  at  Large,  73,  74,  77.) 

By  the  acts  of  March  30,  1822,  and  of  March  3,  1823,  (the  same 
day  the  first  act  to  carry  the  Florida  treaty  into  effect  was  passed,) 
the  same  jurisdiction  was  conferred  upon  the  judges  of  the  superior 
courts  in  Florida  ;  and  it  was  the  precise  jurisdiction  which  was  neces- 
sary to  execute  the  9th  article  of  the  Florida  treaty.  Torts  only  in 
violation  of  the  law  of  nations  and  of  a  treaty  of  the  United  States^ 
(to  wit,  the  treaty  of  1795  with  Spain,  which  had  been  violated  by 
the  invasion  of  Florida  in  1812  and  1813,)  were  to  be  redressed ;  and 
the  9th  article  of  the  treaty  of  1819  had  stipulated  that  they  should 
be  ^'judicially"  established.  No  other  tribunal,  accessible  to  the 
claimants,  existed,  in  which  the  injuries  could  be  judicially  established 
as  the  treaty  required. 

By  the  act  of  1823,  the  judges  of  these  '^  superior  courts,  established 
at  St.  Augustine  and  Pensacola,  respectively,"  were,  '^  within  their 
respective  jurisdictions,"  authorized  and  directed  to  receive  and  adjust 
these  claims  ;  and.  the  amount  of  their  decisions  was  to  be  paid  to  the 
persons  in  whose  favor  the  same  was  '^  adjudged." 

The  authority,  it  is  said,  was  conferred  upon  the  ^^ judges  respec- 
tively ♦  *  *  within  their  respective  jurisdictions,"  but  not  upon 
the  court,  eo  nomine^  and  hence  it  has  been  inferred  that  the  authority 
was  not  to  be  exercised  judicially. 

To  this  it  is  answered,  that  if  the  judges  were  not  authorized  to  act 
judicially^  they  were  not  authorized  to  act  at  all,  because  they  had 
never  been  appointed,  commissioned,  or  sworn  in  any  other  capacity  ; 
and  they  could  not  act  without  constitutional  appointment.  They 
were  to  act  "  within  their  respective  jurisdictions  ; "  but  they  had  no 
jurisdictions,  except  in  their  official  capacity  as  judges  of  the  superior 
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courts.  Where  courts  consist  of  a  ^ngle  judge,  tney  are  indiscrimi- 
natelj  denominated  in  the  laws  of  the  United  States  as  **  the  court/* 
or  "  the  judge  of  the  court;"  both  phrases  meaning  precisely  the  same 
thing.  For  example,  jurisdiction  was  conferred  upon  the  same  judges 
of  the  superior  courts  of  Florida  to  adjudicate  the  land  claims,  under 
the  8th  article  of  the  same  treaty,  with  an  appeal  to  the  supreme 
court,  where  the  duty  to  he  performed  was  conceded  to  be  judicial. 
The  language  was,  that  the  said  land  claims  ^^  shall  be  received  and 
adjudicated  by  the  judge  of  the  superior  court  of  the  district  in  which 
the  land  lies,  upon  the  petition  of  the  claimant,"  &c. — (Act  of  May 
23,  1828,  Stat,  at  Large,  p.  — ,  sec.  6 :  8  Peters,  466,  United  States 
vs,  Clarke.)  Another  example  may  be  seen  in  the  Pension  act  of 
March  23, 1792,  which  requires  the  *' circuit  courts,"  (being  composed 
of  more  than  one  judge,)  and  *'the  judges  of  the  district  courts," 
Hieing  each  composed  of  one  judge,)  to  perform  certain  duties. — (\ 
Stat,  at  Large,  243,  sections  2  and  3.)  The  3d  section  of  the  Judi- 
ciary act  of  1789  declares  as  follows :  ^^  And  there  shall  be  a  court 
called  a  district  court  in  each  of  the  aforementioned  districts,  to  con- 
sist of  one  judgCy  who  shall  reside  in  the  district  for  which  he  is 
appointed,  and  ahaU  he  called  a  district  judge,"  &c. — (1  Stat,  at 
Large,  73. 

S^ion  33  of  the  said  Judiciary  act  of  1789  authorizes  ^'  any  justice 
or  judge  of  the  United  States  to  arrest,  imprison,  or  bail,  for  offences 
against  the  United  States." — (1  Stat,  at  Large,  91.) 

Many  other  examples  mi^ht  be  given  where  a  judge,  by  the  name 
and  designation  of  judge,  without  denominating  him  the  judge  of  any 
particular  court,  is  authorized  to  perform  acts  clearly  of  a  judicial 
character.  A  number  of  such  examples  will  be  hereafter  cited  where 
the  Supreme  Court  of  the  United  States  has  decided  their  acts  to  be 
judicial. 

Again,  by  the  said  1st  section  of  the  act  of  1823,  the  judges  are 
authorized  and  required  to  receive  and  ^^  ac^ust"  all  claims  '^  arising 
within  their  respective  jurisdictions,"  &c. ;  and  though  the  word  *^  ad- 
just" is  used  as  synonymous  with  '*  adjudge"  and  "  adjudicate"  in  the 
same  and  in  subsequent  acts,  it  has  been  supposed  that  the  term  indi-* 
cates  that  the  action  of  the  judge  is  not  intended  by  Congress  to  be 
judicial. 

The  following  citation  from  the  2d  volume  of  Woodeson's  Lectures, 
p.  421,  sec.  34,  will  show  that  a  more  appropriate  term  could  not  have 
been  used  to  designate  the  judgment  of  a  court  sitting  under  the  law 
of  nations : 

'^  The  law  of  nations  is  adopted  and  appealed  to  by  civilized  States 
tt  the  criterion  for  adjusting  all  controversies  proper  to  be  so  decided. 
This  is  the  rule  by  which  the  property  of  captures  at  sea  is  determined, 
^ote  especially  where  the  subjects  of  independent  powers  are  interested 
in  the  litigation.  In  such  cases,  neither  the  customs  of  the  British 
Admiralty,  nor  British  acts  of  Parliament,  can  as  such  be  of  sufficient 
authority  and  avail.  But  the  law  of  ncUions  is  a  part  of  the  laws  of 
England." 

For  the  high  authority  of  this  author  upon  questions  arising  under 
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the  law  of  nations  see  the  argument  of  Chief  Jnstice  Marshall  in  the 
case  of  Jonathan  Bobbins,  5  Wheaton^  Appendix  1. 

In  explaining  and  defining  terms  used  in  the  acts  of  Congress  passed 
to  carry  the  9th  article  of  the  Florida  treaty  into  eflPect,  which  have 
been  supposed  to  militate  against  the  judicial  character  of  the  action 
of  the  judge,  it  may  not  be  inappropriate  to  remark,  that  the  weight 
ffiven  to  the  word  '^  award/'  used  in  the  act  of  1834  to  designate  the 
decision  of  the  judge,  as  tending  to  show  that  the  action  of  the  judge 
was  not  judicial,  is  founded  on  an  entire  misconception  of  its  legal 
meaning.  That  term  is  an  appropriate  one  to  describe  the  judgment 
or  sentence  of  a  court,  as  well  as  the  decision  of  mere  arbitrators  or 
commissioners.  It  is  the  appropriate  term  to  designate  the  sentence  of 
a  court  of  admiralty  sitting  under  the  law  of  nations  in  cases  of  illegal 
seizures  or  captures,  to  which  the  proceedings  before  the  Florida  judges 
bore  the  most  direct  analogy.  All  the  English  dictionaries  give  as  one 
of  its  meanings  that  which  I  have  stated.  In  Johnson's  Dictionary  it 
is  defined  as  follows :  * ^  Award — Judgment,  sentence,  determination. ' ' 
"  To  award — To  adjudge,  to  give  anything  by  9k  judicial  sentence.'* 

Dr.  Anthon,  (the  very  highest  authority,)  in  his  *' Latin-English 
and  English-Latin  Dictionary^"  defines  this  term  as  follows :  '^  Awards 
substantive — Judiciuvfiy  arhitrium^  decretum,  sententia,  litis  adjudi- 
eatio/^  He  de&nes  Judicium^  its  first  meaning,  as  follows  :  Judicium^ 
t.  e.  a  legal  trials  a  jtididal inquiry.'* 

For  the  same  purpose,  notice  has  been  taken  of  the  fact  that  the 
judge  in  his  report  to  the  Treasury  Department  in  this  case,  added  to 
his  proper  signature  the  words  '^  Judge  and  Com'r,"  (meaning  judge 
and  commissioner.)  It  would  probably  be  bestowing  all  the  conside- 
ration this  fact  deserves,  to  cite  the  maxim,  ^^  UtHe^  per  inutile ^  nan 
vUiatur.**  A  few  words  of  explanation,  however,  will  fully  illustrate 
this  unnecessary  and  unauthorized  addenda.  It  was  not  added  to  the 
le^timate  word  ^' judge"  until  the  act  of  3d  March,  1839,  cut  off  cer- 
tain extra  allowance  of  pay  which  had  been  made  to  the  judges  for  the 
extraordinary  and  unusual  judicial  service  required  in  deciding  these 
claims  and  the  land  claims,  under  the  8th  and  9th  articles  of  the  Florida 
treaty.  That  act  cut  off  all  extra  pay  to  officers,  including  judges  as 
well  as  others,  '^  whose  salary  or  whose  pay  or  emoluments  is  or  are 
fixed  by  law."  The  salary  of  the  *^  judge  of  the  superior  court  estab- 
lished at  St.  Augustine,"  as  a  Judge,  was  **  fixed  by  law."  If  he 
had  been  a  commissioner  to  decide  claims  under  the  9th  article  of  the 
Florida  treaty — as  no  pay  of  any  such  officer  had  everlbeen  ''  fixed  by 
law,"  because  no  such  officer  had  ever  been  appointed  or  contemplated — 
the  act  of  1839  would  not  have  affected  him.  In  this  exigency,  the 
judge  contended,  that  because  he  decided  the  facts  as  well  as  the  law 
in  the  cases  arising  under  the  9th  article  of  the  treaty,  he  was  not 
merely  a  judge  whose  sole  duty  it  was,  he  contended,  to  decide  ques- 
tions of  law  alone  ;  and  that  as  he  also  decided  the  facts  in  these  cases, 
he  was  a  commissioner  as  well  as  a  judge  ;  and  on  this  ground  he  de- 
manded a  continuance  of  his  extra  pay,  which  the  Secretary  had  re- 
used to  continue,  after  the  passage  of  the  act  of  1839,  and  this  super- 
fluous addenda  was  added  to  back  up  the  claim. 

In  1840  the  question  of  law  involved  in  this  pretension,  that  the 
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judge  acted  as  a  commissioaer  as  iveU  as  a  judge — for  it  was  never  pre- 
tended he  did  not  also  act  as  a  jadge — was  submitted  by  Secretary 
Woodbury  to  the  Attorney  General  for  his  opinion  thereon.  That 
opinion  was  given  on  the  21st  of  October,  1840,  and  will  be  found  at 
pp.  1361,  1362,  old  opinions  of  the  Attorneys  General.  The  opinion 
was,  that  in  performing  his  duties  under  the  acts  of  1823  and  1834, 
the  judge  acted  under  his  judicial  salary,  (and  of  course  in  his  judicial 
capacity,  which  was  all  that  salary  covered  and  compensated,)  and 
that  the  act  of  1839  deprived  him  of  extra  pay  for  that  duty.  This 
decision  was  fully  approved  by  the  Secretary,  as  it  had  been  previously 
announced  to  Judge  Beid  by  him. 

This  quibble  of  the  Florida  judge,  for  the  purpose  of  increasing  the 
salary  affixed  to  his  office  by  law,  cannot  affect  the  legal  rights  of  the 
claimants  under  his  adjudications. 

Judge  Bronson,  of  the  district  court  of  the  United  States  for  the 
northern  district  of  Florida,  in  the  case  of  Ferreira,  went  fully  into 
the  character  in  which  the  judges  acted  in  adjudicating  these  claims  ; 
and  he  affixed  his  full  official  signature  to  his  decrees  and  reports  in 
these  cases,  as  will  be  seen  by  his  decision  in  that  case. 

In  Pilkington'scase,  before  the  privy  council,  reported  in  2  Knapp's 
Beps.,  p.  31,  Sir  James  Mcintosh  said  that  in  acting  on  cases  arising 
under  a  treaty,  that  court  was  ^^  a  court  of  the  lawvf  nations  ;"  and 
added,  that  ^^  although  unhappily  for  mankind,  that  law  is  destitute 
both  of  precision  and  power,  and  those  who  ought  to  be  its  subjects  are 
powerful  and  rebellious,  yet,  as  an  important  compensation  for  these 
great  defects,  it  is  at  least  free  from  all  pettifogging  and  chicanery  ; 
every  discussion  on  it  must  refer  to  the  suds  tan  tial  justice  and  natural 
equity  of  the  case." 

Vattel  admonishes  those  who  deal  with  the  treaty  faith  of  nations 
against  ^'quibbles  on  words,"  which  he  says  ^^only  serve  to  aggravate 
the  crimeof  perfidy."— (B.  2,  chap.  17,  sec.  269,  273.) 

Though  the  tready  did  not  create  a  tribunal  to  establish  the  claims 
under  the  9th  article  thereof,  yet,  as  it  stipulated  for  dL  judicial  eatab- 
Ushment  of  the  claims^  all  other  tribunals  except  a  judicial  one  were 
as  distinctly  excluded  as  if  they  had  been  expressly  excluded  by  the 
positive  provisions  of  the  treaty  ;  and  a  judicial  tribunal  to  establish 
them  was  as  clearly  provided  for  as  if  some  particular  judicial  tribunal 
had  been  named  in  the  treaty,  as  a  board  of  commissioners  was  named 
in  the  11th  article.     The  United  States,  therefore,  was  not  left  free  to 
establish  any  tribunal  it  pleased,  or  any  tribunal  but  a  judicial  one. 
They  might  refuse  to  execute  the  treaty ;  or  they  might  create  a  tribu- 
nal different  from  that  promised  ;  but  a  refusal  to  execute  the  treaty 
could  not  be  set  up  as  a  fulfilment  of  it ;  nor  could  the  action  or  decision 
of  a  tribunal  different  from  that  required  by  the  treaty  be  claimed  to 
be  a  fulfilment  of  the  treaty  stipulation ;  nor  could  the  attribute  of 
fiMiiiy  be  ascribed  to  its  decisions  any  more  than  it  could  to  the  de- 
cisions of  an  executive  officer,  if  one  had  been  substituted  for  the  board 
of  commissioners  provided  for  by  the  1 1th  article  of  the  treaty.     The 
trtaiy  irHmnalj  under  the  11th  article,  was  a  board  of  commissioners  ; 
and  the  only  tribunal  that  can  be  considered  a  treaty  tribunal  under 
the  9th  article  must  be  9k  judicial  tribunal  of  some  kind.     None  other 
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can  fiilfil  the  treaty  stipulation  for  a  judicial  establishment  of  the 
claims.  A  tribunal  totally  different  from  that  provided  for  by  the 
treaty  cannot,  in  any  just  sense,  or  with  any  semblance  of  good  faith, 
be  considered  a  treaty  tribunal.  A  treaty  tribunal  must  be  one  created 
in  conformity  to,  and  of  the  character  provided  for  by  the  treaty,  and 
not  one  created  in  violation  of  the  treaty. 

The  9th  article  of  the  Florida  treaty  stipulated  for  a  judicial  estab- 
lishment of  the  claims  in  question,  and  bound  the  United  States  to  pay 
what  should  be  so  established ;  and  they  cannot  substitute  the  decisions 
of  an  executive  for  those  of  a  judicial  officer  without  a  most  palpable 
violation  of  the  treaty. 

The  nature  of  the  duty  to  be  performed — that  of  establishing  the 
amount  and  measure  of  damages  to  which  the  claimants  are  entitled 
for  injuries  to  property,  as  in  actions  of  trespass,  or  libels  in  admiralty 
for  seizures  of  property  in  violation  of  the  law  of  nations — ^is  strictly 
judicial ;  and  this  is  fully  admitted  by  the  Sapreme  Court. 

When  duties,  in  their  nature  judicial^  are  performed  by  persons 
holding  a  judicial  office^  the  act  is  judicial.  When  duties,  in  their 
nature  judicial,  are  performed  by  persons  who  do  not  hold  a  judicial 
office,  as  arbitrators  or  commissioners,  the  act  is  not  judicial.  This  is 
the  plain  distinction  between  acts  which  are  judicial,  and  those  which 
are  not.  In  oth^r  words^  if  the  person  performing  the  duty  is  not 
clothed  with  the  judicial  officCy  or  if  the  duty  to  be  performed  is  not  of 
9l  judicial  ncUurCy  in  either  case  the  act  is  not  judicial. 

The  judicial  character  of  the  act  does  not  depend  upon  its  being 
performed  in  open  courts  and  with  all  the  formalities  usually  attending 
judicial  proceedings,  formally  conducted  in  open  court.  The  9th 
article  of  the  Florida  treaty  does  not,  necessarily,  call  for  such  a  formal 
judicial  proceeding.  The  nature  of  the  duty  to  be  performed  being 
judicial,  the  treaty  provided  for  a  judicial  establishment  of  the  claims  ; 
and  the  acts  of  Congress,  accordingly,  provided  for  the  performance  of 
the  duty  by  judicial  officers  (and  the  only  judicial  officers)  possessing 
a  plenary  jurisdiction  of  the  matters  to  be  decided.  The  mode  of  pro- 
ceeding was  appropriate  to  the  parties  and  to  the  nature  of  the  duty  to 
be  performed,  and  is  fully  sustained  by  judicial  preoedents.  The  pro- 
ceeding was  authorized  by  the  United  States,  in  its  own  courts  or 
before  its  own  judges,  and  was,  in  its  nature,  like  a  proceeding  upon 
a  petition  of  right. — (Massachusetts  t;^.  Bhode  Island,  12  Peters,  750, 
751.)  It  was  for  the  United  States  to  appear  and  contest,  or  not,  as  it 
saw  fit.  The  form  of  proceeding  was  regulated,  as  far  as  it  saw  fit  to 
regulate  it ;  and  so  far  as  it  was  not  regulated  by  statute,  the  judge 
was  left  to  mould  the  proceeding,  under  the  authority  given  to  him  to 
prescribe  rules  for  its  government,  and  by  the  common  law. 

**  Whenever  the  provision  of  a  statute  is  general,  everything  which 
is  necessary  to  make  such  provision  efiectual  is  supplied  by  the  com- 
mon law." — (Dwarris,  662,  and  authorities  there  cited.) 

The  original  jurisdiction  of  the  Supreme  Court  has  never  been  regu- 
lated by  law  ;  but  the  court  has  been  left  to  prescribe  its  own  mode  of 
proceeding. — (17  How.  492;  see  1  Paine's  C.  C.  R, ;  Appendix,  p,  1.) 

Numberless  duties,  prescribed  by  law  to  judges,  will  occur  to  the 
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mind  of  every  lawyer  and  jadge^  where  the  mode  of  proceeding  is  not 
prescribed  ;  but  the  acts,  when  performed,  are  jadicial. 

"The  Exchequer  holds  sittings  for  equity  business  out  of  term  ;  at 
which  also  a  matter  relating  to  the  revenue  may  be  discussed." — (1 
Woodeson's  Lectures,  120.) 

The  court  of  equity  transacts  much  of  its  business  out  of  term  at 
chambers. 

The  court  of  admiralty  is  cdwaya  open  for  the  transaction  of  business, 
though  it  is  not  a  court  ofrecordy  (1  Woodeson's  Lectures,  139  ;)  and 
may  Jlne  for  contempt.  This  the  Florida  judges  could  undoubtedly 
do  ;  and  it  is  an  acknowledged  test  of  judicial  power. 

The  question  as  to  the  character  in  which  judges  or  judicial  magis- 
trates act,  in  the  performance  of  duties  necessary  to  carry  treaties  into 
effect,  is  not  a  new  one. 

Under  the  9th  article  of  the  consular  convention  between  the  United 
States  and  France,  ^'the  consuls  and  vice-consuls"  of  France  were 
authorized  to  cause  deserters  to  be  arrested  and  delivered  up.  ^^  For 
which  purpose  (it  was  provided)  the  said  consuls  and  vice-consuls  shall 
address  themselves  to  the  courts,  JudgeSy  and  officers  competent,  and 
shall  demand  the  said  deserters  in  writing,  proving,  by  an  exhibition 
of  the  register  of  the  vessel  or  ship's  roll,  that  those  men  were  part  of 
the  said  crew,"  &c. 

A  vice-consul  made  an  application  to  a  judge  of  the  district  c  ourt  of 
the  United  States,  who,  for  reasons  alleged,  refused  to  issue  a  w  arrant 
of  arrest  on  the  evidence  produced.  A  motion  was  made  by  the  Attor- 
ney General  for  a  mandamus  to  compel  the  said  district  judge  to  issue 
his  warrant ;  and  the  question  was,  in  what  capacity  the  district  judge 
acted  under  this  treaty  provision.  After  a  very  elaborate  argument 
of  the  Attorney  General,  in  favor  of  the  mandamus,  the  Supreme 
Court  pronounced  the  following  unanimous  opinion,  viz : 

'^Bt  the  Court:  We  are  clearly  and  unanimously  of  opinion, 
that  a  mandamus  ought  not  to  issue.  It  is  evident  the  district  judge 
was  acting  in  a  judicial  capacity  when  he  determined  that  the  evi- 
dence was  not  sufficient  to  authorize  his  issuing  a  warrant  for  appre- 
hending Capt.  Borre."— (3  Dall.  53.) 

In  this  case  the  district  judge  was  acting  under  the  provision  of  the 
treaty,  without  any  legislative  act  to  authorize  him  to  act.  The  duty 
performed  by  the  judge  was  not  peformed  in  open  court,  but  in  vaca- 
tion, and  at  chambers  ;  and  was  performed  under  a  treaty,  and  with- 
out any  act  of  Congress  requiring  the  judge  to  act ;  and  yet  it  was 
holden  unanimously  by  the  Supreme  Court  to  be  a  judicial  ad. 

Under  the  convention  with  France  of  the  9th  November,  1843,  for 
the  mutual  surrender  of  certain  persons  charged  with  crimes,  which 
contained  no  provision  for  an  application  to  the  courts j  judges y  or  magis- 
trates, for  the  surrender  of  such  criminals,  and  where  the  district  judge 
had  acted  without  the  authority  of  any  act  of  Congress j  at  the  instance 
of  the  Executive,  the  convention  having  provided  that  *^on  the  part  of 
the  government  of  the  United  States  the  surrrender  shaU  be  m^ide  only 
by  ike  authoriiy  of  the  Executive  thereof;"  and  "  where  the  district 
judge,  at  his  chambers j  decided  there  was  sufficient  cause  for  the  surr- 
render of  a  person  claimed  by  the  French  government;"  the  Supreme 
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Oourt  decided,  unanimously,  that  the  Executive  had  properly  referred 
the  question  of  the  surrender  of  the  person  claimed  to  the  judge ;  and 
that  ^'whether  the  crime  charged  is  sufficiently  proved,  and  comes 
within  the  treaty,  are  matters  for  judicial  decision;''  and  the  court 
say,  the  question  was  very  properly  "  referred  to  the  judgment  of  a 
Judicial  officer.*' — (5  How.  188,  189.)  The  oourt  further  say,  that 
^'  the  mode  adopted  hy  the  Executive  in  the  present  case  seems  to  be 
the  proper  one.  Under  the  provisions  of  the  Uonsiitutum,  the  treaty  is 
the  supreme  law  of  the  land^  and,  in  regard  to  the  rights  and  responsi- 
bilities growing  out  of  it,  may  become  a  subQect  of  judicial  cogni- 
zance," 

If  the  action  of  the  district  judge  in  this  case  was  judicial,  where 
the  judge  acted  at  chambers,  and  where  there  was  no  law  requiring 
him  to  act,  a  fortiori^  the  action  of  the  judges  under  the  acts  of  1823 
and  1884  is  judicial,  where  the  acts  of  Congress  require  them  to  act 
in  fulfilment  of  a  treaty  stipulation,  and  where  the  duty  is  strictly 
judicial. 

The  only  question  which  has  arisen  in  this  class  of  cases  arising 
under  treaties  has  been,  how  far  the  judges  were  authorized  to  act 
•under  the  provisions  of  the  treaty  as  the  supreme  law  of  the  land,  or 
^t  the  request  of  the  Executive,  without  the  authority  of  an  act  of 
Congress,  and  where  the  treaty  contained  no  provision  for  the  action 
of  the  judges.  No  doubt  has  ever  been  expressed,  (except  in  the  case 
of  Ferreira,  where  the  real  question  was  merely  whether  an  appeal 
lay  in  such  cases  to  the  Supreme  Court,)  that  where  a  duty,  judicial 
in  its  nature,  in  execution  of  a  treaty,  was  devolved  upon  a  court  or 
j  udge,  the  action  of  such  court  or  judge  was  judicial. 

The  act  of  the  12th  of  August,  1842,  for  carrying  our  extradition 
treaties  into  effect,  authorizes  ^^an^  of  the  justices  of  the  Supreme 
Court,  or  judges  of  the  several  district  courts  of  the  United  States, 
and  the  judges  of  the  several  State  courts,"  '^severally,"  to  act  in 
extradition  cases.  Now,  if  the  justices  of  the  Supreme  Court  were  to 
act  in  such  cases  is  there  any  doubt  that  their  action  would  be  judi- 
cial  ?  And  if  it  would  be,  why  should  not  that  of  the  Florida  judges 
be  judicial? 

The  decision  of  the  Supreme  Court  in  the  case  of  Ferreira,  (13  How. , 
400  was  that  an  appeal  did  not  lie  in  that  case  to  the  Supreme  Court, 
ana  was  strictly  correct ;  but  the  reasoning  of  the  court  was  founded 
on  a  series  of  errors  in  fact,  which  deprives  that  reasoning  of  all 
authority,  and  makes  the  case  then  decided  totally  different  from  that 
now  presented  for  decision. 

The  reasoning  of  the  court  was  based  on  Hay  burn's  case,  (3  Dal., 
410,)  and  on  the  extra-judicial  opinions  contained  in  the  note  to  that 
<;ase.  The  decision  in  that  case  assumed  that  the  decision  in  Hay* 
burn's  case  had  settled  a  principle,  but  no  decision  was  ever  made  in 
that  case, — (See  Appendix,  No.  3.) 

That  decision  also  assumed  that  the  pension  act  of  1792,  and  the 
act  of  3d  March,  1823,  for  executing  the  Florida  treaty,  were  alike  in 
principle,  whereas  they  are  totally  different  in  principle.  The  power 
of  revision  by  the  Secretary,  and  by  Congress,  is  expressly  given 
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under  the  act  of  1792,  and  only  by  construction  and  inference  under 
the  act  of  1823. 

The  decision  assumed  that  a  majority  of  the  judges  were  of  opinion 
that  under  the  act  of  1792  they  could  act  as  commissioners,  which 
was  an  entire  mistake. 

It  also  assumed  that  the  question  whether  the  judges  could  act  as 
commissionera  under  that  act  had  never  been  decided  by  the  Supreme 
Court ;  whereas  that  court  decided  unanimously,  in  1794,  that  the 
judges  could  not  act  as  commissioners  under  that  act. 

The  opinion  also  assumed  that  the  executive  and  legislative  depart- 
ments of  the  government  concurred  in  opinion  that  the  court  could 
not  act  judicially  under  that  act ;  whereas  the  executive,  legislative, 
and  judicial  branches  of  the  government  held  that  the  judges  could 
not  act  as  commissioners,  and  that  their  action  in  that  character  was 
without  authority  and  void. — (See  Appendix,  No.  3.) 

It  was  assumed  by  the  Supreme  Court,  and  has  been  assumed  by 
this  court,  upon  its  authority,  that  the  act  of  1792  only  conferred  au- 
thority to  act  upon  the  ^'  circuit  court,''  and  not  upon  the  judges,  by 
the  name  of  judges. 

This  is  an  entire  mistake  of  fact.  The  third  section  of  the  act  ex- 
pressly conferred  the  same  authority  upon  the  jtudgb  of  the  district 
court"  in  those  districts  where  no  circuit  courts  were  directed  to  be 
holden.— (1  Stats,  at  L.,  243,  244.) 

And  it  has  recently  been  discovered  that,  after  the  Supremo  Court 
and  Congress  had  decided  the  action  of  the  judges  as  commissioners  to 
be  unauthorized  and  void,  the  decisions  of  the  district  judge  of  Maine, 
(ictinffjudiciaUyy  were  recognized  as  valid,  and  paid  as  legal  adjndicor- 
tfoiw. — (See  Appendix,  No.  4.) 

The  whole  foundation  on  which  the  opinion  of  the  Supreme  Court 
rested  has  been  entirely  removed  by  the  establishment  of  a  different 
9kUe  of  fads  and  law  from  that  assumed  by  the  court.  The  authori- 
ties upon  which  it  was  decided  are  entirely  different  from  what  the 
court  supposed.  The  note  appended  to  the  case  '^  by  the  order  of  the 
Qourt"  retracts  everything  substantially,  except  the  assumption  that 
if  the  judges  had  been  named  as  judges^  as  they  were  in  the  Florida 
acts  to  carry  the  ninth  article  of  the  treaty  into  effect,  they  could  have 
scted  as  commissioners.  It  is  now  shown  that  they  were  also  mis- 
taken on  that  point — that  the  district  judges  were  so  named,  and  that 
they  acted  judiciaUy^  and  that  their  action  was  recognized  as  judicial 
and  valid. 

Ram  on  legal  judgment  says  that  the  authority  of  a  Nprecedent  is 
destroyed  when  it  can  be  said  that  ^^  it  is  a  decision  in  giving  which 
the  court  was  misled  by  a  case  of  no  weight,  but  on  which  it  grounded 
its  decision  j  *  *  *  if  that  case  oiAght  to  have  no  weight,  then 
little  attention  is  due  to  the  decision  founded  on  such  authority.'' 
(P.  183,  cites  2  Bingham,  292,  297,  303.) 

Such  is  the  decision  in  Hayburn's  case,  and  the  extra-judicial  letters 
m  the  note  thereof,  on  which  the  reasoning  of  Judge  Taney  was 
fonnded  in  dismissing  Ferreira's  case  for  want  of  jurisdiction.  The 
jarisdiction  of  the  Supreme  Court  in  that  case  did  not  depend  on  the 
fact  whether  the  judge  acted  as  judge  or  comn^issioner  ;  if  the  judge 
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had  been  conceded  to  have  acted  pididaUyj  the  Supreme  Court  would 
have  possessed  no  appellate  jurisdiction,  because,  1,  none  was  given 
by  law,  and  it  could  only  exercise  such  jurisdiction  where  it  is  affirm- 
atively  given  by  law ;  2,  because  such  jurisdiction  was  necessarSy  ex- 
cluded by  the  direction  to  report  the  favorable  decisions  directly  to  the 
Secretary  of  the  Treasury  for  payment. 

To  show  that  the  reasoning  of  Judge  Taney  is  founded  in  error  and 
misapprehension,  it  should  seem  to  be  sufficient  to  state  the  fact  that 
Judge  Story,  in  his  careful  Commentaries  on  the  Constitution,  cites 
the  same  authorities  cited  by  Judge  Taney  to  show  that  the  judges 
ooidd  not  act  as  commissioners.     He  says : 

"Sec.  1777,  (2  vol.,  p.  256.)  The  functions  of  the  judges  of  the 
courts  of  the  United  States  are  strictly  and  exdusivdy  JudiiSod,  They 
cannot,  therefore,  be  called  upon  to  advise  the  President  in  any  execu- 
tive measures,  or  to  give  extra-judicial  interpretations  of  law,  or  to  act 
as  commissioners  in  cases  of  pensions  or  other  like  proceedings."  He 
cites,  "  5  Marshall's  Life  of  Washington,  ch.  6,  pp.  433,  441 ; 
Seargt.  on  Const.,  ch.  29,  p.  636.  (2d  ed.  ch.  31,  p.  375 ;)  Marbury 
and  Madison,  1  Cranch,  171 ;  Dewhurst  vs.  Coulthart,  3  Dall.  R. 
409;  Haybum's  case^  2  Dall.  409^  410,  and  note^  ib.,  and  p.  411 ; 
Seargt.  on  Const.,  ch.  33,  p.  391,  (ch.  34,  p.  401,  2d  edition,"  to 
show  that  the  Florida  judge  did  act  judicially,  and  that  his  action  in 
that  capacity  was  fully  recognized  by  the  Secretary  of  the  Treasury, 
Mr.  Woodbury ;  and  that  the  judge  shaped  his  proceedings  to  conform 
to  the  wishes  and  advice  of  the  said  Secretary. — (See  Appendix,  Nos. 
5  and  No.  6.) 

As  to  the  supposed  objection,  that  there  was  ^'  no  suit,"  there  was 
a  petition  filed  in  every  case  in  the  nature  of  a  petition  in  chancery. 
The  act  of  1849  expressly  required  the  claimant  to  proceed  by  peti- 
tion, and  shows  that  such  was  the  intention  of  Congress  under  the  act 
of  1834.  Congress  struck  out  the  section  of  the  law  requiring  the  dis* 
trict  attorney  to  appear,  but  did  not  alter  the  character  of  the  pro- 
ceeding. The  United  States  appeared  by  the  district  attorney  when- 
ever they  pleased,  as  in  Ferreira's  case.  They  had  notice  of  the 
proceedings,  for  they  authorized  the  party  to  proceed  against  them  by 
petition,  and  had  the  option  to  appear  or  not  as  they  pleased,  and 
they  are  barred  by  the  proceeding,  as  are  all  the  world  having  notice 
and  a  right  to  appear  in  proceedings  in  admiralty.  Sovereign  States 
are  never  made  parties  defendant,  having  notice,  they  appear  or  not, 
as  they  choose.  Ex  parte  proceedings  before  courts  and  judges  are  as 
much  judicial  as  proceedings  inter  partes.  The  judges  represented  the 
United  States.  They  appointed  and  instructed  the  commissioners  to 
take  evidence,  filed  cross-interrogatories,  and  cross-examined  the  wit- 
nesses, as  the  record  in  all  cases  will  prove. 

Had  not  Congress  intended  the  judges  to  act  in  the  judicial  capacity 
in  which  they  had  already  been  constitutionally  appointed,  they 
would  undoubtedly  have  provided  for  their  appointment  and  qualifica- 
tion, as  they  did  in  the  act  passed  to  execute  tne  eleventh  article  of  the 
same  treaty. 

Had  they  understood  that  the  ninth  article  was  to  be  executed  like 
the  eleventh  article — by  a  board  of  commissioners — they  would  have 
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left  the  selection  and  nomination  of  the  commissioners  to  the  Presi- 
dent, as  the  Constitution  required.  There  is  no  instance  where  Con- 
gress has  undertaken  to  name  the  commissioners  under  a  treaty,  or  to 
appoint  them  by  an  act.  Such  a  proceeding  is  unprecedented,  and 
would  bean  illegal  and  unconstitutional  absurdity. 

The  transfer  of  the  duty  of  deciding  these  claims,  from  the  territo- 
rial to  the  district  judge  of  the  United  States  in  1847,  when  Florida 
was  admitted  into  the  Union,  was  a  clear  legislative  interpretation  that 
the  duty  was  judicial.  The  district  judge  was  only  capable  of  per- 
forming judicial  duty,  and  of  receiving  judicial  jurisdiction.  If  the 
act  of  1823  could,  constitutionally,  appoint  the  individual  who  then 
held  the  office  of  judge,  a  commissioner^  he  must  have  performed  the 
duty  in  his  individual  capacity.  But  the  person  who  then  held  the 
office  of  judge,  (Hon.  Joseph  L.  Smith,)  had  been  dead  many  years 
when  the  act  of  1834  was  passed  ;  and  if  the  supposed  appointment 
had  been  individual  and  personal,  a  new  appointment  became  neces- 
sary on  his  death.  And  again,  the  removal  of  such  individual  from 
office  could  not  have  operated  a  transfer  of  the  duty  to  his  official  suc- 
cessor, unless  the  duty  to  be  performed  appertained  to  th6  office.  This 
is  too  plain  for  comment  or  illustration. 

If  the  acts  passed  to  carry  the  ninth  article  of  the  Florida  treaty  into 
effect  are  susceptible  of  two  constructions,  one  of  which  will  carry  the 
treaty  into  effect,  and  the  other  defeat  its  execution,  upon  every  rule 
of  construction  the  former  interpretation  must  be  adopted. 

For  these  reasons,  it  is  confidently  submitted  that  the  Florida  judge 
must  be  holden  to  have  acted  judicially,  as  the  treaty  required.  He 
could  not  have  acted  in  any  other  or  different  capacity,  because  he  had 
never  been  constitutionally  appointed  in  any  other,  except  of  a  judge. 

2.  The  Secretary  of  the  Treasury  acted  in  his  executive  capacity, 
as  such  Secretary.  He  had  never  been  legally  or  constitutionally  ap- 
pointed in  any  other.  His  sole  duty  was  to  pay  the  claims  ^^  out  of 
any  money  in  the  treasury  not  otherwise  appropriated."  Of  course 
he^acted  in  that  capacity  in  which  he  was  legally  authorized  to  pay 
money  out  of  the  treasury.  No  such  authority  could  be  conferred 
upon  a  commissioner  to  adjudicate  claims  under  a  treaty. 

3.  The  Secretary  of  the  Treasury,  therefore,  was  no  part  of  the 
treaty  tribunal  to  establish  the  claims  under  the  treaty.  The  treaty 
required  that  they  should  be  established  judicially,  and  he  did  not  and 
could  not  constitutionally  act  in  that  capacity.  His  authority  to  re- 
vise the  decisions  of  the  judge,  as  a  part  of  the  treaty  tribunal,  has 
been  assumed  without  the  slightest  warrant  of  legal  authority,  and  upon 
a  series  of  the  most  palpable  errors,  both  of  law  and  fact,  the  inevitable 
consequences  of  which  would  be  to  render  the  acts  utterly  unconsti- 
tutional and  void,  and  defeat  the  acknowledged  object  for  which  they 
were  passed,  to  wit :  the  full  and  complete  execution  of  the  treaty.  A 
construction  which  would  produce  such  a  result,  when  a  different  and 
not  unreasonable  construction  would  avoid  that  result,  and  give  a 
legal  effect  to  the  act  and  to  the  conceded  intention  of  the  legislature, 
violates  every  known  rule  of  interpretation. 

Another  consequence  would  be,  that  all  the  claims  rejected  by  the 
judge  would  be  revived  against  the  United  States,  and  it  would  be  the 
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plain  daty  of  this  court  to  report  a  bill  to  Congress  for  the  execution 
of  the  treaty. 

That  the  obligations  of  treaties,  whether  executed  or  executory,  are 
the  supreme  law  of  the  land,  and  binding  on  all  courts  of  the  United 
States,  see  the  case  of  the  United  States  V8,  The  Schooner  Peggy, 
1  Cranch,  256. 

For  the  rules  of  construction  sanctioned  by  the  Supreme  Court  of 
the  United  States,  see  the  case  of  the  United  States  t;^.  Freeman,  3 
Howard,  556. 

4.  The  rights  of  the  claimants,  under  the  treaty  and  law  of  nations, 
have  never  been  decided  by  any  Secretary  of  the  Treasury.  They  all 
declare  that  their  decisions  were  based  upon  the  usage  of  the  depart- 
ment, and  not  upon  the  treaty  and  law  of  nations.  If  their  rights 
under  the  treaty  yet  remain  undecided,  are  they  never  to  be  decided? 
And  if  they  are,  by  whom  ?  If  the  Secretary  who  was  directed  to  pay 
the  decrees  of  the  judge,  agreeably  to  "  the  provisions  of  the  tr€%aty,'' 
has  failed  to  perform  that  duty,  and  to  execute  the  law,  does  that  an- 
nihilate the  treaty  obligation,  he  being  no  part  of  the  tribunal  stipu- 
lated by  the  treaty  ?  The  Supreme  Court  concedes  that  the' claimants 
have  a  right  to  apply  to  Congess  for  a  correction  of  his  errors.  Docs 
this  court  mean  to  overrule  the  Supreme  Court  on  that  point?  if  not, 
and  if  the  claimants  nave  a  right  to  go  to  Congress  for  relief,  is  it  not 
the  plain  and  unquestionable  duty  of  this  court  to  decide  the  rights 
of  the  party  under  the  treaty,  and  to  report  such  bill  (if  any)  as  may 
be  necessary  to  secure  those  rights  and  to  carry  the  treaty  icto  full 
and  complete  effect  ? 

This  court  is  authorized  and  required,  by  the  act  of  its  organic ntion, 
to  hear  and  decide  all  claims  *^  arising  under  any  law  of  the  lTnif#vi 
States,"  or  under  ^'any  contract y  express  or  implied." 

This  claim  arises  under  act«  of  Congress  which  require  the  Secretary^ 
of  the  Treasury  to  pay  the  satisfaction  stipulated  by  the  ninth  article 
of  the  Florida  treaty.  If  the  Secretary  has  not  paid  everything  which 
the  treaty,  according  to  its  just  obligations  under  the  law  of  nations, 
requires,  he  has  failed  to  execute  the  law  ;  and  the  duty  of  this  court 
is  the  same  in  this  case  as  it  is  in  any  other  where  the  Secretary  has 
failed  to  execute  the  law  ;  namely,  to  report  a  bill  to  Congress  for  the 
relief  of  the  claimants. 

All  the  political  power  (and  all  the  legialcUive  power)  necessary  to- 
carry  the  treaty  into  full  effect  has  been  exercised,  by  providing  by 
law  for  the  eetablishment  of  the  claims  by  the  judge  '^  agreeably  to  the 
provisions  of  the  treaty,'*  and  their  payment  by  the  fecretary  when. 
just  and  equitable,  ^'  within  the  provisions  of  the  treaty." 

The  only  question  that  remains,  is  one  of  the  execution  of  the  acts 
of  Congress.  When  they  are  executed,  the  treaty  must  necessarily 
be  executed. 

Most  of  the  claimants  are  dtizena  of  the  United  States  j  who  have  no 
right  to  go  to  Spain  for  her  interposition  ;  but  who  have  a  right,  like 
the  claimants  to  land  under  the  eighth  article  of  the  same  treaty,  to 
go  directly  to  any  branch  of  the  government  of  the  United  States  for 
the  execution  ot  the  treaty,  or  of  the  acts  of  Congress  passed  to  carry 
it  into  effect,  and  who  have  no  right  to  go  to  Spain  for  that  purpose. 
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Again :  this  claim  arises  under  a  solemn  international  contract, 
which  is  also  made  by  the  Constitution  the  supreme  law  of  the  land, 
and  if  it  has  not  been  fulfilled  according  to  its  fair  and  just  obligations 
under  the  law  of  nations,  it  is  the  clear  and  undoubted  duty  of  this 
court  to  report  a  bill  to  Congress  for  its  fulfilment. 

CHA.  E.  SHERMAN, 

Attorney  for  Claimant. 


APPENDIX. 


No.  1. 


NoTB. — The  following  are  the  translations  referred  to  in  the  opinion 

of  SCAKBURGH,  J.: 

l.—TranslaiumfurnUhed  by  the  Solicitor. 

Extract  from  the  Treaty  with  Spain  of  1819  : 

Y  los  Estados  Unidos  satisfaran  los  perjuicios,  si  los  hubiese  habido^ 
que  los  habitantes  y  oficiales  Espanoles  justifiquen  legalmente  haber 
^uirido  por  las  operaciones  del  Exercito  Americano  en  ellas. 

[Translation  j 

And  the  United  States  shall  (or  will)  satisfy  (or  make  satisfaction) 
for  the  injuries,  if  any  there  should  have  been,  which  the  Spanish  in- 
habitants and  (Spanish)  ofScers  may  or  shall  judicially  prove,  accord- 
ing to  law,  that  they  have  suffered  (literally  to  have  suffered)  by  the 
poerations  of  the  American  army  in  them  (the  Floridas). 

NoTBB. — The  words  si  los  hubiese  habido  are  about  as  literally 
translated,  I  think,  by  ^'  if  any  there  should  have  been,"  as  they  could 
be,  preserving  their  plain  meaning  at  the  same  time. 

I  understand  the  word  Espandea  to  apply  as  well  to  habitantes  as 
to  d^ciales.  It  seems  to  have  been  so  understood  by  the  negotiators  of 
the  treaty,  and  the  arrangement  of  the  words  favors  that  idea,  I  think. 
Oficiales  Espanoles  means  Spanish  officers,  not  officers  of  Spain ;  and 
in  this  case  there  might  be  a  difference  as  well  as  a  distinction.  If  the 
word  was  Espana,  instead  of  Espaiioles,  then  it  would  not  refer  to 
ybiiamies  without  changing  the  phraseology  of  the  sentence. 

The  words  justifiquen  legalmente  are  accurately  translated,  in  my 
opinion,  by  '^may  judicially  prove,  according  to  law."  JusHfioar^ 
jiriumfacere  is  a  verb  that  has  a  good  many  meanings.  .When  it  is 
iKed  as  a  law  term,  as  it  is  in  this  clause  of  the  treaty,  it  signifies  thai^ 
or  something  equivalent.  The  translation  might  be  varied,  and  the 
meaning  still  preserved;  but,  to  be  correct,  it  must  convey  the  idea  that 
theiiquries  (named  in  the  treaty)  are  to  be  proved  by  judicial  proceed- 
ings oif  gome  kind,  conducted  in  legal  mannpr  and  form— legcdmente. 
Escriche  Bays,  in  his  Spanish  Law  Dictionary,  that  the  word  just^ca-- 
cum  means  the  proving  of  something  by  documents  or  witnesses ;  and 
justificar  means^  in  Spanish  law,  to  produce  judicially  written  or  oral 
proof  of  a  thing. 
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2. — TranalcUion  furnished  by  the  Counsel/cT  the  Petitioner, 

Y  los  Estados  TJnidos  fiatisfaran  lo8  perjuicion,  si  los        habiesa 
And  the  United  States  will  satisfy  the  injuries,    if  them  there  have 

habido,  que    los  habitantes    y    oficiales    Espanoles         justifiquen* 
been,  which  the  inhabitants  and  officers  of  Spain  may  judicially  prove 

legalmente        haber    sufrido    por     las    operaciones    del    Exercito 
according  to  law  to  have  suffered  by  the    operations  of  the    *army 

Americano  en  ellas. 

^American  in  them,  (the  Floridas.) 

Note. — This  translation  is  made  word  for  word,  as  being  more  satis- 
factory. 


No.  2. 

Treasury  Department, 

October  7,  1838. 

Sir  :  I  have  received  a  letter  from  Col.  Downing  in  which  he  ex- 
presses an  apprehension  that  you  might  be  misled  by  some  remarks  in 
my  communication  to  you  of  the  24th  of  July  last. 

He  seems  to  think  that  an  inference  may  be  drawn  from  that  com- 
munication unfavorable  to  the  claimants  in  respect  to  the  amounts 
allowed  in  cases,  and  for  damages  coming  clearly  within  the  principles 
adopted  by  the  department.  As  no  such  design  was  entertained  by 
the  department  in  writing  that  letter  or  any  other,  I  proceed  cheerfully 
to  state  the  fact ;  nor  do  I  hesitate  to  add  that,  though  in  some  cases 
the  amount  of  the  awards  may  have  been  reduced  here  on  particular 
items  in  consequence  of  the  parties'  own  exhibit,  not  claiming  so  much 
as  you  allowed,  or  for  some  other  special  reason,  yet,  in  general,  I  do 
not  apprehend  that  your  awards  have  been  higher  as  to  the  items  ap- 
proved here  than  the  evidence  warranted.  On  the  contrary,  several 
instances  have  come  under  my  notice,  where,  unless  some  local  know- 
ledge of  men  and  things,  not  appearing  on  the  record  existed  and 
modified  the  result,  I  thought  I  could  have  felt  justified  in  granting  a 
larger  sum  for  particular  injuries  than  was  allowed  in  the  award. 

But  you  are  best  acquainted  with  the  country  where  tjjie  claim 
originated,  with  the  value  of  property  there,  and  with  the  character  of 
the  respective  witnesses  ;  and  my  chief  object  in  this  communication  is 
merely  to  prevent  any  conclusion  which  it  is  supposed  may  be  liable  to 
be  drawn  from  my  former  letter,  that  an  opinion  is  entertained  by  this 
department  not  favorable  to  the  great  care  and  diligence  exercised  by 
you  in  protecting  the  government  from  thepayment  of  damages  larger 
in  any  particular  case,  or  under  any  particular  head,  than  were  actu- 

ojustifiquen  is  translated  *'  mAy  Judicially pr(we."  It  is  the  subjunctive  present  of  the 
verh  JusUficar.  This  verb  is  translated  into  Latin  by  the  Spanish  academy,  **tn  Jun, 
jtidiao probaref"  and  is  explained,  in  Spanish,  by  the  same  Academy,  as  foUows  : 

''  Probar  judicialmente  alguna  cosa/' 
To  prove  judicially       any        thing. 

(See  Dictionary  of  Spanish  Academy,  verb  JDSTincAa.) 
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allj  sustained  by  the  claimantfl.  When  the  awards  have  not  been 
sanctioned,  it  has  generally  been  for  other  causes,  which  from  time  to 
time  have  been  fully  explained  either  to  you  or  the  parties,  or  their 
counsel,  and  which  have  not  been  inconsistent  with  an  anxiety  here 
that  the  real  sufferers  in  Florida  from  the  acts  of  the  American  troops  in 
1812  and  1813  should  receive  all  the  indemnity  which  the  existing 
acts  of  Congress,  and  the  former  settled  construction  of  them,  appear 
to  justify. 

KespectfuUy  yours,  &c., 

LEVI  WOODBUEY, 

Secretary  of  the  Treasury. 
Hon.  R.  Batmonb  Bbid. 


No.  3. 

Mistakes  of  fact  apparent  on  the  face  of  the  decision  in  Ferreira's  case 

13  How.  40. 

1.  That  the  act  under  which  the  claim  of  Ferreira  was  adfudicaied, 
required  ^  *  no  petition. ' ' 

2.  That  the  question  as  to  the  character  in  which  ^^a  judge  acts  in 
a  case  of  this  description     *     *    arose  in  Hay  burn's  case.'' 

3.  That  the  act  of  1792  imposed  the  duty  on  the  court  ^^eo  nomine^ 
and  not  personally  on  the  Judges." 

4.  That  ^'the  motion  K>r  a  mandamus  in  Hayburn's  case"  was 
''made  merely  for  the  purpose  of  having  it  judicially  determined  in 
this  (Supreme)  Court  whether  the  judges,  under  the  law,  were  author- 
ized to  act  in  the  character  of  commissioners." 

5.  That  the  question  as  to  the  authority  of  the  judges  to  act  as  com- 
missioners under  the  act  of  1792  ^^was  not  decided  in  the  Supreme 
Court." 

6.  That  ''it  appears  from  the  note  to  the  case  of  Hayburn  that  a 
majority  of  th^  judges  of  the  Supreme  Court  were  of  opinion  that  if  the 
law  of  1792  had  conferred  the  power  on  the  judges y  they  would  have 
held  that  it  was  given  to  them  personally  by  that  description,  and 
would  have  performed  the  duty  as  commissioners,  subject  to  the  revis- 
ion and  control  of  the  Secretary  and  Congress,  as  provided  by  the 
law." 

7.  That  ''the  opinions  of  all  the  judges  embrace  distinctly  and  poei- 
titdy  the  provisions  of  the  act  of  1823,  and  declare  that,  under  such  a 
law,  the  power  was  not  judicial  within  the  grant  of  the  Constitution, 
and  could  not  be  exercised  as  such." 

8.  That  "there  is  no  record  of  the  proceedings  in  the  district  court" 
in  Ferreira's  case. 

In  the  Note, 

9.  In  supposing  that  the  saving,  in  the  repealing  act,  of  "all  rights 
founded  upon  any  legal  adjudication,"  referred  to  rights  founded  upon 
the  deciBions  of  the  judges  as  commissioners, 

Bep,  C.  C.  127 10 
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Every  one  of  the  above  points  and  statements  is  a  clear  and  demon- 
strable error  of/md. 

The  errors  of  law^  consequent  upon  these  errors  of  fact,  apparent  on 
the  face  of  the  opinion,  are  even  more  numerous.  They  are  pointed 
out  in  the  brief  filed  on  the  first  hearing  of  this  cause,  pp.  22,  23,  24. 

Hayhtim*8  Case. 

This  was  a  motion  for  a  mandamus  to  be  directed  to  the  circuit  court 
for  the  district  of  Pennsylvania,  commanding  the  said  coi^r^  to  proceed 
in  a  certain  petition  of  William  Hayburn,  who  had  applied  to  be  put 
on  the  pension  list  of  the  United  States  as  an  invalid  pensioner. 

The  Attorney  General  (Randolph)  at  first  proceeded  ex  officioj  and 
afterwards  on  behalf  of  Hayburn,  and  arguea  the  case  on. "the  mer- 
its," upon  "the  act  of  Congress,  and  the  refusal  of  the  judges  to  carry 
it  into  efiect." 

"The  court  observed  that  they  would  hold  the  motion  under  ad- 
visement until  the  next  term,  but  no  decision  was  ever  pronounced; 
the  legislature,  (Congress,)  at  an  intermediate  session,  provided  in 
another  way  for  the  relief  of  the  pensioners."    (2  Dal.  409.) 

The  reasons  of  the  circuit  and  district  judges  for  not  proceeding 
judicially  under  the  act  are  contained  in  certain  extra-judicial  commu- 
nications addressed  by  them  to  President  Washington,  to  be  laid  be- 
fore Congress,  which  are  contained  in  a  note  to  Hayburn's  case. 

No  judicial  decision  was  had  under  the  act  of  1792,  except  that  of 
the  Supreme  Court  in  the  case  of  Yale  Todd,  in  which  it  was  unani- 
mously decided  that  the  judges  could  net  act  as  commissioners  under 
the  said  act.     No  other  point  was  decided  in  that  case. 

The  leading  reason  assigned  by  aU  the  judges  for  not  acting  judi- 
cially under  the  act  was,  "  because  the  business  assigned  to  the  court 
by  the  act  was  not  of  a  judicial  nature,''  None  of  the  judges,  except 
those  of  the  district  of  New  York,  expressed  or  intimated  any  opinion 
that  the  judges  could  act  as  commissioners  under  the  act.  None  of 
them  expresses  the  opinion  that  they  could  have  so  acted  if  they  had 
been  named  in  the  act  bls  judges  and  not  as  a  court.  The  judges  of  the 
district  of  New  York  concluded  to  act,  and  did  act,  as  commissioners  ; 
and  Congress,  by  the  repealing  act  of  28th  February,  1793,  directed  a 
decision  of  the  Supreme  Court  to  be  obtained  to  test  their,  authority  to 
act  in  that  character.  That  decision  was  had  in  the  case  of  Yale  Todd, 
and  the  Supreme  Court,  composed  in  part  of  the  judges  who  had  acted 
as  commissioners,  decided  unanimously ^  as  above  stated,  that  they  had 
no  authority  so  to  act,  and  Congress  immediately  passed  a  law  de- 
claring their  action  in  that  capacity  invalid. 

The  Executive  had  previously  repudiated  the  action  of  the  judges 
of  the  district  of  New  York  as  commissioners,  and  had  instructed  the 
Attorney  General  to  apply  to  the  Supreme  Court  for  a  mandamus  to 
the  ^^  circuit  coutV  for  the  district  of  Pennsylvania,  to  compel  that 
court  to  proceed  judicially ^  as  a  court,  (not  as  commissioners,)  to  exe- 
cute the  law.  This  was  done  in  Hayourn's  case,  as  above  stated^  So 
that  it  is  a  matter  of  absolute  certainty,  proved  by  the  Executive,  legis- 
lative, and  judicial  records  of  the  country,  that  every  departmenJt  of  the 
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government  denied  the  construction  placed  upon  the  act  of  1792  by  the 
judges  of  the  circuit  court  for  the  district  of  New  York,  as  set  forth  in 
the  note  to  Hay  burn's  case  ;  and  that  Mr.  Chief  Justice  Jay,  and  Mr. 
Justice  Cushing,  when  sitting  in  the  Supreme  Court,  united  with  the 
other  judges  of  that  court  in  overruling  their  own  construction  of  the 
act. 

The  opinion  of  the  Supreme  Court  in  Ferreira's  case  relies  upon  the 
extra*judicial  opinions  or  letters  of  the  judges,  addressed  to  President 
Washington,  to  be  laid  before  Congress — which  opinions  were  not 
given  in  any  case  brought  judicially  before  the  judges,  and  were  given 
without  argument  or  judicial  deliberation — and  which  were,  after  full 
argument  and  judicial  deliberation,  unanimously  overruled  in  the 
Supreme  Court,  by  the  same  judges,  in  the  case  of  Yale  Todd. — (Am. 
State  Papers,  vol.  1,  Miscellaneous,  pp.  49,  50,  51,  62,  53,  78. 
Special  Message  of  President  to  Congress,  of  Nov.,  1792,  Ho.  Jour- 
nal, vol.  1,  pp.  614,  649,  659,  666.  Annals  of  Congress,  2d  Con- 
gress, from  1791  to  1793,  pp.  556,  557,  for  Memorial  of  Hayburn  to 
Congress.  Same  book,  p.  8U3,  for  amendment  requiring  judicial 
decision  by  Supreme  Court.  Ibid,  3d  Congress,  Supreme  Court, 
decision  in  Todd's  case,  reported  to  Congress  by  Secretary  of  War. 
For  Pension  act  of  March  27,  1792,  see  2d  vol.  Laws  U.  S.,  1  Stats, 
at  Large,  p.  243.  For  act  repealing  same,  see  Stats,  at  Large,  vol. 
1,  p.  324.  For  joint  resolution  of  Congress,  of  June  9,  1794,  reject- 
ing all  pension  claims  allowed  by  judges,  as  commissioners,  under  the 
aforesaid  act  of  1792,  see  Stats,  at  Large,  vol.  1,  p.  401.  Bam.  on 
Legal  Judgment,  p.  183.     2  Bing.,  292,  297,  303.) 

The  first  opinion,  delivered  before  the  case  of  Yale  Todd  was 
brought  to  the  attention  of  the  Court,  shows  that  the  case  of  Ferreira 
was  disposed  of  without  full  examination,  upon  the  authority  of  the 
extra-judicial  opinions  of  the  judges  set  forth  in  the  notes  to  Hay  burn's 
case.  That  opinion  declared  that  ^'  the  question  as  to  the  charactei  in 
which  a  judge  acts  in  a  case  of  this  description  is  not  a  n£W  one.  It 
arose  as  long  ago  as  1792,  in  Hayburn's  case,  reported  in  2  Dallas, 
409,"  (p.  4.)  After  setting  forth  these  extra-judicial  opinions,  which 
had  been  overruled  by  the  Supreme  Court  in  Todd's  case,  the  opinion 
adds :  ''  After  the  decision  thus  made  in  1792,  and  acquiesced  in  at  the 
time  by  the  other  departments  of  the  government,  we  think  that  the 
question  must  be  regarded  as  settled,  and  not  now  open  to  controversy 
imder  the  act  of  1823." — (Printed  opinion  first  delivered,  on  file  in 
the  office  of  the  clerk  of  the  Supreme  Court.) 

The  note  appended  to  the  said  decision  "  by  order  of  the  court," 
after  the  decision  in  the  case  of  Yale  Todd  was  brought  to  its  notice, 
divests  the  said  decision  of  all  authority,  and  leaves  the  decision  of  the 
Bopreme  Court,  in  the  case  of  Yale  Todd — that  the  judges  could  not  act 
w  wmsaimioners,  under  the  act  of  1792 — in  full  and  unimpaired  force. 


No.  4. 

This  is  to  certify  that  the  following  sums  of  money  are  respectively 
due  to  the  persons  hereinafter  mentioned  for  arrearages  of  their  pen- 
sions up  to  the  fourth  day  of  March,  1789,  in  pursuance  of  the  adjudi- 
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cation  of  the  judge  of  the  district  of  Maine,  by  virtue  of  an  act  passed 
23d  March,  1792,  entitled  ''  An  act  to  provide  for  the  settlement  of 
the  claims  of  widows  and  orphans  barred  by  the  limitations  heretofore 
established,  and  to  regulate  claims  to  invalid  pensions." 

John  Bean |150  00 

Dudley  Bradstreet 370  00 

Squire  Bishop,  jr ..,..  65  00 

Seth  Delano 68  50 

Peter  Hopkins,  jr -250  00 

Joseph  Eoberts 155  00 

Ezekiel  Spaulding 28  00 

Anthony  Starbard 15  00 

Moses  Cass 95  00 

Levi  Chadburn 120  00 


1,316  60 


TIMOTHY  PICKERING, 

Secretary  of  War, 

Auditor's  Office,  March  2,  1795. 
Examined:  EZ'L  FREEMAN. 

Comptroller's  Office,  March  2,  1795. 

Examined:  P.  H.  KUHL. 

Department  op  War,  March  2,  1795. 

I  certify  the  within  and  foregoing  to  be  a  true  transcript  of  voucher 
No.  6,530,  now  on  file  in  this  office. 

F.  BIGGER,  Register. 
May  10,  1856. 

The  within  sums  were  allowed  by  the  Auditor  and  Comptroller  of 
the  Treasury  Department,  March  2, 1795,  as  appears  by  the  statement 
on  file. 

F.  B. 


No.  5. 
Claims  under  the  ninth  article. 

District  of  East  Florida, 
At  Chambers  J  A'^igust  20,  1834. 

Notice  is  hereby  given,  that  the  undersigned  is  prepared  to  receive 
such  claims  for  losses  occasioned  by  the  troops  of  the  United  States  in 
the  year  1812  and  1813  as  have  not  heretofore  been  presented  to  the 
judge  of  this  district,  or  in  which  the  evidence  was  withheld  in  conae- 
quence  of  the  decision  of  the  Secretary  of  the  Treasury,  that  such  claims 
were  not  provided  for  by  the  treaty  of  22d  February,  1819^  between 
the  governments  of  the  United  States  and  Spain. 

Each  claim  will  be  perferred  in  the  form  of  a  petition,  in  which  the 
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petitioner  will  set  forth  particularly  the  nature  and  amount  of  the 
losses  sustained,  the  time  at  which  they  occurred,  and  (as  the  case  may 
be)  that  the  claim  has  not  been  before  presented  to  the  judge  of  this 
district,  or  that  the  evidence  in  said  claim  was  withheld  in  consequence 
of  the  decision  of  the  Secretary  of  the  Treasury. 

The  petitioner  will  moreover  aver,  that  at  the  time  of  suffering  the 
losses  complained  of  he  was  a  subject  of  Spain,  and  that  previous  to 
the  happening  of  said  losses  the  agent  or  troops  of  the  United  States 
had  entered  East  Elorida. 

The  petition  signed  by  the  petitioner  will  be  filed  with  the  under- 
signed, who  will  then  appoint  a  time  for  receiving  proofs  in  support  of 
the  same. 

All  claims  must  be  presented  within  one  year  from  the  26th  June 
last. 

Applications  will  be  made  at  the  chambers  of  the  judge  between  the 
hours  of  ten  and/owr  in  the  day. 

ROBT.  RAYMOND  REID, 
Judge  of  the  supr.  court  dist.  East  Florida. 

The  act  of  26th  June,  1834,  was  appended. 


No.  6. 

Treasury  Department,  Sept.  19,  1834. 

Sir  :  I  am  in  the  receipt  of  your  letter   of  the  3d  instant,  relative 
to  the  manner  of  carrying  into  effect  the  provisions  of  the  act  of  Con 
gresfl  approved  the  26th  of  June  last,   '*  for  the  relief  of  certain  in 
habitants  of  East  Florida. " 

It  is  to  be  observed,  in  reply  to  the  first  inquiry  made  in  your  letter, 
that  it  is  thought  proper  that  the  facts  set  forth  in  the  claimants' 
petitions  should  be  substantiated  by  their  oaths  respectively,  and  that 
the  witnesses  who  may  be  adduced  to  corroborate  any  facts  should  be 
examined  before  you,  in  order  that  such  questions  may  be  propounded 
to  them  as  you  may  conceive  to  be  necessary  to  elucidate  the  claim  ; 
but  in  cases  where  manifest  inconvenience  would  arise  in  requiring  the 
attendance  of  a  witness  before  you,  direct  and  cross-interrogatories 
may  be  framed,  and  the  testimony  taken  in  that  manner.  As  the  act 
of  Congress  makes  no  appropriation  to  defray  the  expenses,  alluded  to 
in  your  letter,  of  clerk  hire,  office  rent,  and  stationery,  no  allowance 
can  be  made  by  the  department  for  either  of  those  objects.  Besides, 
as  it  will  be  the  duty  of  claimants  to  prepare  statements  of  their 
claims,  and  have  the  testimony  committed  to  writing  by  their  lawyer 
or  agent,  it  is  not  considered  that  you  will  require  the  service  of  a  clerk. 
I  am  respectfully,  &c. 

LEVI  WOODBURY, 

Secretary  of  the  Treasury. 

RoBT.  Raymond  Beid^  Judge,  St.  Augustine. 
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COURT  OF  CLAIMS. 

Letitia  HuMPHBBYSy  administratrix,  V8.  Unitkd  States. 

Brief  of  S,  S.  Boater  on  reargument. 

The  opinion  of  the  court  places  this  case  on  the  ground  of  res  ac^u- 
dicata.  To  that  I  shall  address  my  argument,  and  relj  on  the  follow- 
ing points  and  authorities : 

I.  The  9th  article  of  the  treaty  of  1819  with  Spain  (8  vol.  S.  L. ,  page 
260)  contains  the  following  stipulation:  ''The  United  States  will 
cause  satisfaction  to  he  made  for  the  injurieH,"  &c.  This  treaty  stipu- 
lation is,  hy  force  of  art.  6,  §  2  of  the  Constitution,  the  supreme  law 
of  the  land.  It  is  a  contract  that  the  United  States  will  make  satis- 
faction to  the  sufferers  therein  referred  to  for  the  injuries  sustained  hy 
them.  The  contract  enures  to  the  henefit  of  each  sufferer,  and  gives 
each  one  a  claim  on  the  government  which  may  he  asserted  in  any 
manner  authorized  by  the  law  of  the  United  States. 

Authorities : 

The  convention  of  1800  with  France  (S.  L.,  page  178)  provides  that 
property  captured  and  not  yet  definitively  condemned  shall  be  restored. 

In  United  States  vs.  Schooner  Peggy,  1  Cranch,  103,  Judge  Marshall, 
delivering  the  opinion  of  the  court,  says :  '' The  Constitution  of  the 
United  States  declares  a  treaty  to  be  the  supreme  law  of  the  land. 
Of  consequence,  its  obligation  on  the  courts  oi  the  United  States  must 
be  admitted.  It  is  certainly  true  that  the  execution  of  the  contract 
between  nations  is  to  be  demanded  from  and,  in  general,  superintended 
by  the  executive  of  each  nation,  and,  therefore,  whatever  the  decision 
of  the  court  may  be,  the  claim  upon  the  nation,  if  unsatisfied,  may 
still  be  asserted.  But  yet,  when  a  treaty  is  the  law  of  the  land,  and, 
as  such,  affects  the  rights  of  parties  litigating  in  court,  that  treaty  as 
much  binds  those  rights  and  is  as  much  to  be  regarded  as  an  act  of 
Congress." 

The  9th  article  of  the  treaty  of  1794  with  Great  Britain  (8th  S.  L., 
page  192)  stipulates  that  British  subjects  who  now  hold  lands  shall 
continue  to  hold  them,  &c. 

In  Shanks  vs.  Dupont,  3  Peters,  this  treaty  so  protected  the  right 
of  the  alien  that  he  might  maintain  suit  without  legislation.  The 
treaty  operated  between  the  Statesand  the  inhabitants  thereof. — (Pages 
247-50.) 

Orr  vs.  Hodgson,  4  Wheat.,  453.  Jackson  vs.  Clarke,  3  Wheat.,  1. 
Hughes  vs.  Edwards,  9  Wheat. ,  489,  496. 

Treaty  with  Great  Britain  of  1793,  8  S.  L.,  56,  4th  and  5th  articles, 
preserves  the  lien  of  a  mortgagee  on  confiscftted  estate,  and  protects  the 
remedy  as  much  as  the  debt. 

Higginson  vs.  Main,  417-19,  4  Cranch. 

Revives  debts,  preserves  remedies,  and  prevents  bar  of  act  of  limi- 
tations. 

Brailsford  vs.  Georgia,  3  Dallas,  1.  Hylton  vs.  Ware,  3  Dallas^ 
189.     Hopkish  vs.  Rell,  3  Cranch,  415. 
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Treaty  ceding  Louisiana  stipulates  that  the  inhabitants  shall  be 
protected  in  the  free  enjoyment  of  their  property.  The  word  property 
embraces  those  rights  which  lie  in  contract — those  which  are  executory, 
as  well  as  those  which  are  executed. 

Soulard  vs.  United  States,  4  Pet.,  611-12. 

Indian  treaties : 

Dancing  Kabbit  treaty  with  Chocktaws,  7  S.  L.,  335,  article  14, 
stipulates :  Each  head  of  a  family  desiring  to  remain  and  become  a 
citizen,  &c.,  shall  be  permitted  to  do  so,  and  shall  be  entitled  to  a  re- 
servation of  640  acres  of  land,  and  if  they  reside  on  the  land  four 
years,  &c.,  a  grant  in  fee  simple  shall  isstte. 

In  Newman  vs.  Harris,  4  How.  (Miss.)  Rep.,  622,  held  these  words 
an  equivalent  to  a  grant  in  fee  on  condition  of  residence.  Judge 
Sharkey,  delivering  the  opinion  of  the  Court,  says :  Assurance  by 
legislative  act  or  treaty  is  as  valid  as  a  common  law  assurance,  and 
cites  Simms'  Lessee  t».  Irvine,  — ,  Dallas,  — .  The  question  is  one  of 
intention,  &c. 

By  the  6th  article  of  Chickasaw  treaty,  7  8.  L.,  452,  the  words  "a 
reservation  of  a  section  each  shall  be  granted,"  gave  title  in  fee. 

Niles  vs.  Anderson,  5  How.  (Miss.)  Rep. ;  Ladiga  vs.  Rowland,  2 
How.,  582 ;  United  States  vs.  Brooks,  10  How.,  460,  held,  in  the  treaty 
with  the  Cados,  the  Grappes  ^'  shall  have  their  four  leagues  of  land 
reserved  for  them,  their  heirs,  and  assigns  forever,"  gave  the  Grappes 
a  fee-simple  title  as  fully  as  any  patent  from  the  government  could 
make  one. 

As  to  Indian  titles  granted  in  similar  language  in  various  treaties, 
see  Hittickhome  vs.  Watts,  5  Smedes  &  Marshall,  563  ;  Euchela  vs. 
Welsh,  3  Hank., — ;  Cornet  vs.  Winston,  2  Terger,  Heywood,  J., 
says,  page  146 :  From  this  view  of  the  case,  it  appears  that  practice, 
theory,  and  principle  all  unite  in  deciding  that  a  treaty  may,  if  it  think 
proper,  make  an  Indian  a  citizen,  and  vest  in  him  a  part  of  the  Indian 
territory,  to  be  held  in  fee  simple. 

Blair  &  Johnson  vs.  Pathkiller,  2  Yer.,  407.     Jones  vs.  Evans,  5 

Yer.,  323.     Chinnubber  w.  Nicks,  3  Porter,  362.     vs.  McEl- 

derry,  5  Porter,  161.     Johnson  &  Thomases.  McGeeher,  1  Ala.,  186. 
Graines  vs.  Nicholson,  9  How.,  365. 

Examine  Foster  vs.  Elam.  2  Pet.,  314;  U.  S.  vs.  Arredondo,  6  Pet., 
738 ;  U.  S.  vs.  Percheman,  7  Pet.  88 ;  Henderson  vs.  Poindexter,  11 
Wheat.;  [Comegys  vs.  Vasse,  1  Peters,  216-17.] 

II.  By  the  6th  article  of  the  treaty  of  1819  the  inhabitants  of 
Florida  who  choose  to  remain  were  to  be  incorporated  into  the  Union 
as  soon  as  the  Constitution  would,  &c.  They  therefore  ceased,  on  the 
ratification  of  the  treaty,  to  be  subjects  of  the  King  of  8pain  ;  lost  all 
right  to  his  protection;  became  American  subjects  to  be  dealt  with  in 
good  faith  as  such,  and  the  King  of  Spain  has  no  right  to  interfere  in 
transactions  between  them  and  the  United  States. 

Insurance  Co.  vs.  Canter,  1  P.,  542  ;  Shanks  vs.  Dupont ;  Calvin'? 
case,  7  Coke  7ft  :  "  Ligeance  of  the  fcubject  is  of  as  great  an  extent  and 
latitude  as  the  royal  power  and  protection  of  the  King,  et  e  converso." 

III.  The  contract  made  by  the  9th  article  was  executory,  and  no 
court  then  in  existence  had  jurisdiction  to  pass  upon  it  between  the 
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government  and  the  claimants.  Therefore  the  duty  of  providing  a 
tribunal  which  could  pass  on  it  devolved  on  Congress.  This  duty,  as 
to  those  claimants  who  became  citizens,  was  a  legislative  duty,  intra- 
territorial  in  its  character,  with  the  discharge  of  which  Spain  had  no 
concern  ;  but  it  was  to  be  performed  by  Congress  as  due  to  its  own 
citizens,  under  the  sanction  of  the  contract  made  by  the  treaty,  the 
Constitution,  and  obligations  of  justice. 

IV.  The  acts  of  1823,  1834,  &c.,  were  passed  by  Congress  to  per- 
form this  duty.  Special  and  exclusive  jurisdiction  over  the  injuries  for 
which  satisfaction  was  promised  by  this  treaty  was  conferred  on  the 
tribunal  designated  by  these  acts;  and  as  to  each  case  and  each  ques- 
tion over  which  it  rightfully  assumed  jurisdiction  under  these  acts, 
its  decision  was  final  and  conclusive  as  to  all  judicial  tribunals  then 
existing ;  and  no  writ  of  error  lay  to  the  Supreme  Courts  or  to  any 
other  court,  and  the  power  to  relieve  existed  in  Congress  alone ;  and 
this  is  so,  whether  the  tribunal  was  composed  of  the  Florida  judge 
alone,  or  was  composed  of  the  judge  and  Secretary  of  the  Treasury; 
whether  the  Secretary  had  power  to  revise  the  decision  of  the  judge, 
or  only  a  power  to  decide  whether  the  claim  was  within  the  iurisdiction 
conferred  by  Congress,  and  whether  the  tribunal  was  judicial  or  quasi- 
judicial,  or  was  a  mere  commission;  and  whether  the  decision  was  on 
the  merits  or  on  the  question  of  jurisdiction.  And  if  the  tribunal,  or 
the  Secretary  in  his  final  and  revisory  power,  (assuming  that  to  exist,) 
decided  that  the  claim  or  any  portion  thereof  demanded  as  partof  the  sat- 
isfaction promised  by  the  treaty,  was  not  within  the  jurisdiction  con- 
ferred by  Congress  on  the  tribunal,  then  such  decision  is  final  on  the 
question  of  jurisdiction  conferred  by  Congress  on  the  tribunal,  but  is 
not  a  decision  on  the  right  claimed  under  the  treaty,  and  will  not  stop 
or  bar  the  claim  under  the  treaty  before  any  other  tribunal  subse- 
quently created  and  having  jurisdiction  of  the  question  or  claim.  And 
to  make  a  decision  a  bar,  it  must  clearly  and  unequivocally  appear  the 
decision  was  directly  on  the  merits  and  validity  of  the  claim  preferred 
under  the  treaty. 

Greenleaf  on  Evidence,  vol.  1,  §  22,  §  528-9-30.  Co  wen  &  Hills, 
Philips  on  Evidence,  vol.  — ,  page,  380-1,  (Awards  ;)  page  380.  (Com. 
underact  Par.,)  400;  vol.  3,  page  824,  note  586;  page  826,  note 
587  ;  page  834,  note  589  ;  pages  951,  2,  3,  4,  5,  8,  9,  note  692.  On 
jurisdiction,  987,  694,  990.  No  jurisdiction  no  bar,  1004,  (Awards,) 
note  695,  page  1027  ;  note  698,  page  381  ;  note  774,  page  1135 

Com.  V8,  Roby,  12  Pick.,  502,  Shaw,  C,  J.,  says:  **  Thus,  where 
the  court  before  which  the  former  trial  took  place  had  no  jurisdiction 
of  the  offence,  the  party  cannot  be  deemed  in  law  to  have  been  put  in 
jeopardy,  because  no  valid  binding  judgment  could  have  been  rendered 
Dy  such  court." 

Blin  V8,  Cambell,  14  John,  432. 

Duchess  of  Kingston,  case  20,  State  Trials,  Law  Library,  vol.  44, 
page  422,  and  Mr.  Smith's  note. 

Co.  Litt,  352  6,  where  it  is  said :  "  Secondly,  That  every  estoppel, 
because  it  concludeth  a  man  to  allege  the  truth,  must  be  certain!  to 
every  intent,  and  not  to  be  taken  by  argument  or  inference.  Thirdly, 
Every  estoppel  ought  to  be  a  precise  affirmation  of  that  which  maketh 
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the  estoppel,  and  not  bespoken  impersonally.  Eighthly,  where  the 
veritie  is  apparent  in  the  record,  then  the  adverse  party  shall  not  be 
estopped ;  for  he  cannot  be  estopped  to  allege  the  truth  when  th^ 
truth  appeareth  of  record." 

Hopkins  vs,  Lee,  6  Wheat.,  113-4,  Mr.  JusticeLivingston, deliver- 
ing the  opinion  of  the  court,  says:  ^^  It  is  not  denied,  as  a  general  rule, 
that  a  fact  which  has  been  directly  tried  and  decided  by  a  court  of 
competent  jurisdiction,  cannot  be  contested  again  between  the  same 
parties  in  the  same  or  any  other  court.  Hence,  a  verdict  and  judg- 
ment of  a  court  of  record,  or  a  decision  of  a  court  of  chancery,  although 
not  binding  on  strangers,  puts  an  end  to  all  further  controversy  con- 
cerning the  points  thus  decided  between  the  parties  to  each  suit.  In 
this  there  is  and  ought  to  be  no  difference  between  a  verdict  and 
judgment  in  a  court  of  common  law  and  decree  of  a  court  of  equity. 
They  both  stand  on  the  same  footing,  and  may  be  offered  in  evidence 
under  the  same  limitations,  and  it  will  be  difficult  to  assign  a  reason 
why  it  should  be  otherwise.  The  rule  has  found  its  way  into  every 
system  of  jurisprudence,  not  only  from  its  obvious  fitness  and  propriety, 
but  because,  without  it,  an  end  could  never  be  put  to  litigation.  It 
is,  therefore,  not  confined  in  England  or  in  this  country  to  judgments 
of  the  same  court,  or  to  the  decisions  of  courts  of  concurrent  jurisdic- 
tion, but  extends  to  matters  litigated  before  competent  tribunals  in 
foreign  countries.  It  applies  to  sentences  of  the  courts  of  admiralty, 
to  ecclesiastical  tribunals,  and,  in  short,  to  every  court  which  has 
proper  cognizance  of  the  subject-matter,  so  far  as  they  pro/ess  to  decide 
the  particular  matter  in  dispute.  Under  this  rule,  the  decree  in  this  case 
was  proper  evidence,  if  it  decided  or  professed  to  decide  the  same  question 
which  was  made  on  the  trial  at  law,  for  the  points  which  came  only 
collaterally  under  consideration^  or  were  only  incidentally  under  cogni- 
zance^ or  could  only  be  in/erred  by  arguing  from  the  decree^  it  is  admit- 
ted the  rule  does  not  apply/* 

New  England  Bank  vs,  Lewis,  8  Pick.,  117-8,  Wilde,  J.,  delivering 

the  opinion  of  the  court,  says :  '*  We  are,  therefore,  to  consider  whether 

the  facts  charged  in  the  bill  are  sufficient  to  avoid  the  bar,  and  we 

think  they  are."     The  rule  is  laid  down  in  Ferrer's  case,  6  Coke,  7, 

'*when  one  is  barred  in  any  action,  &c.,  by  judgment,  &c.,  he  is 

barred  as  to  that,  on  the  like  action,  of  the  like  nature  for  the  same 

thing  forever."     When,  however,  the  real  merits  of  the  action  have 

not  been  inquired  into  in  a  former  suit,  issue  may  be  taken  on  the 

fact,  the  judgment  being  pleaded  in  bar,  (Hitchen  vs,  Campbell,  2 

Wm.  Black.,  827  ;)  and  when  issue  is  thus  taken  on  the  fact,  evidence 

is  admissible  to  prove  what  passed  on  the  former  trial,  (Seddon  vs. 

Tutop,  6  T.  R.,  607  ;)  and  of  course  when  the  fact  is  admitted,  by 

demurrer  or  otherwise,  the  bar  must  fail.     It  is  clear,  therefore,  we 

think,  that  as  the  merits  of  the  present  suit  were  necessarily  excluded 

in  the  former  action,  because  no  cause  of  action  had  then  accrued,  the 

judgment  in  that  action  is  no  bar  either  at  law  or  in  equity. 

Ravel  vfi.  Farmer,  4  T.  R.,  146 ;  Seddon  vs.  Tutop,  6  T.  R.,  607 ; 
Snider  vs.  Croy,  2  Johns,  226-9 ;  Pleasants  vs.  Clements,  2  Leigh, 
483. 

V.  The  Secretary  of  the  Treasury  has  never  decided  the  claim  and 
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question  of  right  presented  in  this  suit.  The  claim  is  for  interest  on  the 
actual  amount  of  losses  sustained  in  1812-13,  as  part  of  the  satisfac- 
tion promised  by  the  treaty,  and  the  question  of  right  is,  whether,  by 
the  true  construction  of  the  treaty,  they  are  not  so  entitled.  This 
claim  and  question  the  Secretary  has  never  decided  ;  but,  on  the  con- 
trary, has  decided  that,  under  the  construction  of  acts  of  1823  and 
1834,  no  jurisdiction  or  authority  was  given  to  the  judges  or  Secretary 
to  consider  and  decide  this  question. 

And  on  this  point,  the  decisions  of  the  Secretaries,  the  opinions  of 
the  Attorneys  General,  which  were  the  basis  of  the  decisions,  and  the 
letters  of  the  officers  acting  on  these  cases^  are  relied  on. 

The  decision  in  this  case  is  one  of  a  series  of  decisions,  and  is  to  be 
received  and  construed  according  to  this  series. 

The  first  in  the  series  was  made  by  Mr.  Woodbury,  in  the  case  of 
John  Gianopoli. — (See  judicial  records  of  the  department,  folio  145  ; 
letter  of  Wm.  L.  Hodge  to  Hon.  Wm.  A.  Graham,  June  9,  1851 ; 
Ex.  Doc.  58,  2d  session  25th  Congress,  H.  R.;  Ex.  Doc.  98,  3d  session 
25th  Congress,  H.  R.) 

He  allows  the  claim,  ^^toith  exception  of  interest^  which  it  is  not 
believed  has  been  allowed  in  daims  similarly  situated.'' 

This,  to  be  a  bar  on  the  merits,  must  be  express  and  direct  to  the 
merits,  and  the  bar  is  not  to  be  inferred  by  arguing  from  decree. 
When  we  examine  it,  it  is  clearly  a  decision   on  the  question  of 
Jurisdiction  alone. 

Ist.  It  does  not  purport,  directly  or  indirectly,  to  decide  whether 
under  the  treaty  interest  is  due. 

2d.  The  Secretary  does  not  profess  to  derive  his  authority  to  act 
from  the  treaty,  but  derives  it  solely  from  the  act  of  Congress. 

3d.  The  reason  assigned  for  the  decision  is,  that  it  is  not  usual  to 
allow  interest  on  claims  similarly  situated.  Now,  it  is  the  alleged 
usage  of  the  department  not  to  allow  interest  on  claims  settled  under 
authority  of  acts  of  Congress^  unless  the  act  expressly  or  impliedly 
allows  it.  Hence  the  usage  renders  it  necessary  to  construe  the  act 
of  Congress  to  ascertain  whether  the  terms  of  the  act  require  the  pay- 
ment of  the  interest.  And  the  decision  of  the  Secretary  is,  that  this 
act,  construed  in  the  light  of  this  usage,  gave  no  authority  or  jurisdic- 
tion to  allow  interest.  Of  consequence,  it  gave  no  authority  to  inquire 
whether  it  was  due.  The  decision  is  therefore  necessarily  on  the  ques- 
tion of  authority  or  jurisdiction  conferred  by  acts  of  Congress,  and  that 
alone.  And  this  view  is  fully  sustained  by  the  action  of  the  depart- 
ment in  all  the  subsequent  cases. 

See  Mr.  Crittenden's  1st  opinion.  Opinions  Att'ys  General,  1831, 
vol.  3,  page  635. 

Opinion  of  Mr.  Nelson,  vol.  4,  page  363.  Mr.  Crittenden's  2d 
opinion,  April  1851,  vol.  5,  pages  333-'4,  Document  containing  let- 
ters of  Mr.  Young,  Mr.  Harrington,  Mr.  Corwin,  Mr.  J.  C.  Spencer, 
and  Mr.  Bibb. 

Mr.  Cushing's  opinion  and  Mr.  Guthrie's  report,  Doc.  No.  82,  33d 
Cong.  1st  session,  Senate.  Page  9,  Mr.  Cushing  states,  as  the  result 
•of  the  previous  opinions :   **  That  Congress  has  reserved  to  itself  the 
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power  to  decide  whether  interest  shall  be  allowed  in  such  cases,  and 
without  the  authoritj  of  Congress,  it  cannot  be  paid.'* 

The  conclusion  on  the  review  of  all  these  decisions  is,  that  as  to  the 
amount  of  actual  losses,  the  cases  are  res  adjudicata  ;  but  as  to  the  claim 
of  interest,  and  whether  it  is  due  by  the  treaty,  it  has  been  finally  and 
conclusively  decided  that  the  acts  of  1823  and  1834,  &c.,  gave  no  au- 
thority or  jurisdiction,  either  to  the  Secretary  or  to  the  judges,  to 
consider  it  and  decide.  Of  course  the  Secretary  has  never  considered 
or  decided  the  question,  and  it  is  not  res  adjudicata. 

VI.  This  court  has  jurisdiction  of  the  merits  of  the  case.  It  has 
jurisdiction  to  hear  and  determine  all  claims  founded  on  any  law  of 
Congress,  or  upon  any  regulation  of  an  executive  department,  or  upon 
any  contract,  express  or  implied,  with  the  government  of  the  United 
States,  which  may  be  suggested  to  it  by  a  petition  filed  therein. 

This  is  a  general  jurisdiction  over  all  claims  of  this  class,  &c. 

This  jurisdiction  is  not  excluded  by  the  special  jurisdiction  created 
by  the  acts  of  1823  and  1834. 

That  jurisdiction  is  thus  described  inFerreira's  case,  13  How.,  page 
47 :  The  authority  of  a  commissioner  to  adjust  certain  claims  against 
the  United  States,  47-^,  is  substantially  the  same  with  those  usually 
created  where  one  nation  agrees  by  treaty  to  pay  debts  on  damages 
which  may  be  found  due  to  citizens  of  another  country,  48.  Nothing 
more  than  the  power  ordinarily  given  by  law  to  a  commissioner,  to 
adjust  claims  to  land  or  money  under  a  treaty,  or  special  powers  to 
inquire  into  or  decide  any  other  particular  class  of  controversies  in 
which  the  public  or  individuals  may  be  concerned. 

In  this  case  the  Supreme  Court  is  discussing  the  question  of  juris- 
diction, and  the  remarks  are  sufiScient  to  show  that  they  considered 
this  a  tribunal  of  exclusive  and  final  jurisdiction,  from  which  no  appeal 
lay.  But  the  remarks  cannot  be  construed  to  show  this  was  a  peculiar 
tribunal,  having  a  jurisdiction  which  would  exclude  the  jurisdiction 
of  any  Court  afterwards  created  by  Congress.  In  page  — ,  they  say 
the  decision  cannot  be  disturbed  without  the  authority  of  an  act  of 
Congress.  Tribunals  usually  created  when  one  nation  is  to  pay  debts 
on  damages,  &c.,  are  of  two  descriptions : 

Ist.  Where  the  debts,  &c.,  claimed  are  referred  to  a  board  of  arbi- 
trators; there  the  award  is  final,  because  there  is  no  appeal  except 
to  war. 

2d.  Where  one  nation  pays  a  stipulated  sum  en  masse  for  the  debts 
or  damages  due  from  it  to  the  citizens  of  another  nation. 

In  this  case  the  nation  receives  the  payment  in  trust  for  the  injured 
citizen.  The  legislative  power  provides  by  law  for  the  payment  of 
this  sum,  through  commissioners,  and  prescribes  terms,  mode  of  proof, 
&c.  The  law  providing  for  the  distribution  must  govern  the  distri- 
bution, and  all  claimants  must  conform  to  that  law. — (Baron  de  Bode's 
case,  16  Law  and  Equity  Reports,  page  25.) 

But  'ihis  case  diflers  from  both  these  in  two  respects  : 

Ist.  The  injury  to  be  redressed  was  done  by  our  government  to 
Spanish  subjects  at  the  time  of  the  injury,  but  who  became  American 
subjects  by  the  treaty  promising  redress. 
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2d.  The  government  promises  a  direct  satisfaction  to  these  personB 
individually,  and  to  the  extent  of  the  injury  sustained  by  eacn,  and 
hy  direct  proceedings  instituted  by  each. 

Then,  on  the  reasoning  of  Ferreira's  case,  the  tribunal  created  for 
the  execution  of  this  treaty  must  be  considered  as  commissioners  to 
adjust  certain  claims  against  the  United  States,  or  as  having  special 
power  to  inquire  into  a  particular  class  of  controversies  in  which  the 
public  is  concerned. 

The  decision  of  this  tribunal,  that  the  law  creating  it  did  not  confer 
on  it  jurisdiction  of  this  claim,  not  being  subject  to  appeal,  is  final  and 
conclusive ;  and  settles  that  the  claim  in  question  was  not  embraced  in 
the  authority  conferred  on  the  tribunal,  but  leaves  open  the  question 
whether  the  demand  is  due  under  the  treaty  to  such  tribunal  as  Con- 
gress, by  grant  of  either  general  or  special  jurisdiction,  may  empower 
to  decide  it. 

Assuming  this  to  be  the  settled  construction  of  the  acts  of  1823  and 
1834,  those  acts  do  not  provide  for  this  claim,  and  it  being  embraced  in 
the  general  jurisdiction  of  this  court. 

8.  8.  BAXTER. 


ROBERT  HARRISON.  157 


IN  THE  COURT  OF  CLAIMS.— No.  44. 


On  the  Petition  of  Letitia  Humphreys. 


Brief  of  the  United  States  Solicitor, 

This  is  one  of  a  numerous  and  important  class  of  claims  known  as 
the  Florida  claims,  on  which  the  sum  of  $1,200,000  has  already  been 
paid,  and  the  sum  of  $1,700,000,  or  thereabouts,  is  still  demanded 
from  the  United  States  for  interest. 

They  have  been  before  Congress,  in  one  form  or  another,  for  upwards 
of  thirty  years,  and  were  again  and  again  rejected  when  they  were 
urgently  pressed  by  the  claimants  and  their  agents,  although  they 
were  then  represented  not  to  exceed  in  amount  the  sum  of  $40,000. 
Bat  finally,  on  that  representation,  and  after  many  years  of  impor- 
tanity,  a  bill  was  reported  and  passed  for  their  relief.  From  this 
small  beginning,  and  by  these  insidious  means,  a  claim,  which  at  first 
all  departments  of  the  government,  composed  of  those  who  were  con- 
temporaries of  the  transaction  and  fully  conversant  with  the  facts, 
concurred  in  rejecting  when  it  was  only  $40,000,  has  already  despoiled 
the  treasury  of  more  than  a  million,  and  now  demands  almost  two 
millions  more!  The  remarks  of  Mr.  Butler,  made  in  the  Senate  on 
the  2d  of  March  last,  to  be  found  on  page  1111  of  the  Congressional 
Globe,  contain  a  concise  and  clear  statement  of  the  history  of  these 
claims,  and  a  complete  exposition  and  refutation  of  the  legal  grounds 
on  which  they  are  now  presented.  I  shall  read  these  remarks  to  the 
court  as  a  statement  of  the  case  and  part  of  my  argument.  They  are 
as  follows : 

''  In  1811,  and  1812,  and  1813,  before  and  during  the  war  between 
the  United  States  and  Great  Britain,  an  insurrection  occurred  in  East 
Florida,  and  the  parties  attempted  to  establish  a  government  indepen- 
dent of  the  Spanish  authorities.  A  large  number  of  armed  men  joined 
the  so-called  patriots,  some  from  the  State  of  Georgia,  and  some  from 
other  parts,  but  they  mostly  went  into  Florida  through  St.  Mary's, 
Georgia.  They  did  not  succeed  in  establishing  their  new  government, 
for  the  Spaniards  called  in  the  Seminoles  to  aid  in  repelling  them. 
The  Indians,  it  seems,  when  the  war  was  raging,  did  not  discriminate 
nmch  between  their  Spanish  allies,  or  the  revolutionists,  and  volun- 
teers from  Georgia.  The  first  disturbance,  or  the  ^patriot  war'  of 
1811-12,  was  succceeded  by  an  invasion  of  East  Florida  by  an  armed 
militia  force,  under  the  command  of  Colonel  Newnan,  of  Georgia, 
and  Colonel  Williams,  of  Tennessee.  It  has  been  said  that  these  pro- 
ceedings, in  both  instances,  had  the  countenance  of  the  federal  gov- 
ernment, and  were  under  the  secret  acts  and  resolution  of  Congress, 
of  1811.  But  this  was  expressly  denied  by  Mr.  Madison,  then  Presi- 
dent, and  Mr.  Monroe,  Secretary  of  State.  Regular  troops  of  the 
United  States  were  on  the  borders  of  Florida,  and  interfered  to  pre- 
serve our  rights.  The  patriots  were  defeated,  and  those  that  remained 
in  Florida  were  pardoned  by  the  King  of  Spain.     The  claims  now 
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urged  are  hj  the  residents  of  East  Florida,  in  1811,-'12,~'13,  and 
are  not  only  preferred  by  those  who  were  loyal  Spanish  subjects,  but 
even  by  some  of  the  patriot  insurrectionists,  for  spoliations  by  the 
Seminoles,  and  the  patriots  and  Georgia  volunteers.  They  are  for 
houses  burned ;  crops  of  corn  and  cotton  destroyed ;  horses,  hogs,  and 
cattle  taken,  and  slaves  killed  or  stolen ;  and  all  kinds  of  injuries. 

^^The  second  invasion  was  in  1814.  Greneral  Jackson,  whilst  in 
the  service  of  the  United  States,  finding  the  Spaniards  of  West 
Florida,  then  a  Spanish  province,  were  incapable  of  fulfilling  the 
duties  and  obligations  of  neutrality,  and  that  they  harbored  and  per- 
mitted British  incendiaries,  and  white  and  black  renegades  from  the 
United  States,  to  take  advantage  of  that  weakness,  and  instigate  the 
savages  on  the  frontiers  to  war — and  they  did  commit  the  massacre  at 
Fort  Mimms  under  such  instigation — with  the  United  States  troops 
under  his  command,  and  militia  regularly  called  into  service,  chastised 
the  Indians  in  several  battles,  and  finally  drove  them  into  West 
Florida,  pursued  them,  and  took  possession  of  Pensacola,  and  fol- 
lowed the  Indians  in  hot  pursuit  across  several  rivers,  till  they  fled 
into  East  Florida.  He  acted  under  the  authority  of  the  United  States, 
and  under  the  law  of  nations.  This  was  during  the  war  with  the 
British,  and  nobody  ever  disputed  his  right  to  pursue  the  Indians  as 
he  did. 

*'  In  181T-'18,  when  we  had  no  war  on  hand,  except  that  with  the 
southern  Indians,  whilst  in  the  service  of  the  United  States,  with  the 
regular  troops  and  militia  under  his  command,  after  the  massacres  on 
the  frontiers,  General  Jackson  attacked  the  hostile  Creeks  and  Semi- 
noles on  this  side  the  boundary,  whipped  them  in  several  battles,  and 
followed  them  in  hot  pursuit  into  West  Florida ;  again  took  posses* 
sion  of  Pensacola,  the  Barancas^  and  St.  Mark's,  and  drove  the  In- 
dians a  second  time  beyond  the  Suwanee.  He  executed  two  British 
subjects  (Arbuthnot  and  Ambrister)  and  several  Indians  at  St.  Mark's, 
in  April,  1818,  and  John  Quincy  Adams  sustained  him.  He  defended 
him  on  the  ground  that  the  Spanish  authorities  in  Florida,  and 
British  incendiaries  there,  aided,  abetted,  instigated,  and  harbored 
the  savages;  and  that  the  laws  of  nations  justified  him. 

*' We  acquired  the  two  Floridas  by  treaty,  in  1819,  after  these  three 
diflTerent  invasions,  or,  if  you  choose,  aggressions  upon  the  Spanish 
territory.  The  treaty  of  1819,  ratified  in  1821,  is  express,  that  as  to 
all  the  recent  or  the  late  operations  of  the  American  army  in  Florida, 
the  United  States  expressly  stipulated  that  they  would  cause  satisfac- 
tion to  be  made  for  the  injuries,  if  any,  which,  by  process  of  law, 
should  be  established  to  have  been  suffered  by  the  Spanish  officers 
and  individual  Spanish  inhabitants.  Mr.  Crawford  was  then  Secre- 
tary of  the  Treasury.  These  were  the  depredations  of  1814,-' 18,  upon 
what  was  called  West  Florida.  Those  which  had  been  committed,  as 
was  alleged,  in  1811,  and  1812,  and  1813,  were  in  what  is  called  jE?a*/ 
Florida.  The  last  were  those  alluded  to  in  the  treaty  as  '  recent'  or 
*  late  operations'  of  the  American  army. 

''Mr.  Mallory.  Will  my  honorable  friend  allow  me  to  correct 
him  ?  He  will  recollect  that  in  the  Spanish  version  of  the  treaty  the 
word  *  recent,'  or  the  word  *  late,'  does  not  occur. 
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"Mr.  BuTLHR.  Colonel  White,  former  delegate  from  Florida, 
started  that  idea.  In  the  renunciation  of  the  claims  to  indemnity, 
the  words  'recent  events/  or  transactions/  are  in  both  versions; 
and  the  treaty  refers  only  to  the  federal  army  and  commanders.  The 
fact  is,  that  from  the  beginning  to  the  end,  there  was  an  effort  to 
bring  these  East  Florida  claims  of  1811,  1812,  and  1813,  within 
the  purview  of  the  treaty.  They  never  were  within  it,  and  nobody 
formerly  thought  them  within  it,  except  those  who  were  interested  in 
the  claims.  Two  clauses  of  the  ninth  article  of  the  treaty  of  1819 
provided  that  the  United  States  should  indemnify  those  persons  who 
had  suffered  wrong  or  injury  by  the  late  or  recent  operations,  events, 
or  transactions  of  the  American  army,  or  commanders  and  officers  of 
the  United  States — federal  troops  in  the  Floridas,  and  nothing  else. 
These  claims,  in  1823,  were  by  law  referred  to  the  judges  of  Florida, 
as  commissioners,  simply  to  ascertain  what  were  those  injuries,  and 
to  report  them  to  the  Secretary  of  the  Treasury,  with  an  express  stipu- 
lation that  his  judgment  should  be  the  controlling  and  the  final  judg- 
ment upon  the  subject. 

"I  am  not  mistaken  on  that  point,  because  Chief  Justice  Taney — 
and  I  have  his  opinion  before  me— or  rather  the  Supreme  Court  of  the 
United  States  has  so  decided  after  argument  by  counsel,  on  a  case 
hroaght  into  that  court  in  an  effort  to  get  a  judicial  decree  or  a  judicial 
sanction  in  some  form  for  those  intei^est  claims,  which  was  denied  by 
the  court.  When  the  commissioners  first  sat,  in  1823  and  1824,  the 
judges  of  the  different  districts  in  Florida,  each  being  a  commissioner 
for  his  district,  some  few  of  the  claimants  for  the  alleged  spoliations 
of  1811, 1812, 1813,  and  of  1814,  presented  their  claims  to  the  judges. 
One  of  the  judges  (Breckenridge,  I  think,)  would  not  decide  that  any 
hut  the  claims  of  1818  were  within  the  treaty,  but  left  that  question 
to  the  decision  of  the  Treasury  Department,  taking  the  testimony,  and 
making  a  '  provisional'  award,  in  case  the  department  should  decide 
the  claims  anterior  to  1818  were  included. '  The  East  Florida  judge, 
a  Mr.  Smith,  held  that  the  claims  of  1811,  1812,  and  1813,  presented 
to  him,  were  within  the  treaty,  and  sent  to  the  department  some  cases 
for  allowance.  Mr.  Crawford  was  then  Secretary  of  the  Treasury,  and 
he  was  also  a  member  of  the  cabinet  when  the  treaty  with  Spain  was 
concluded  in  1819. 

*^0n  the  claims  for  spoliations  prior  to  1818  being  presented  to  his 
^iew,he  said  they  are  not  embraced  by  the  treaty,  and  so  endorsed  on 
the  papers  of  each  claim.     There  might  have  been  some  reason  for 
considering  the  claims  founded  on  General  Jackson's  invasion  of  West 
Florida,  in  1814,  with  an  army  of  the  United  States  under  his  com- 
mand, and  as  a  federal  commander  in  hot  pursuit  of  the  hostile  sav- 
ftgeS)  and  to  dislodge  and  disperse  the  British  incendiaries  harbored 
by  the  Spanish  authorities  at  Pensacola  and  St.  Marks,  who  were  in- 
stigating the  Indians  to  murder  our  southern  frontier  population,  as 
being  within  the  treaty ;  but  he  decided  that  the  treaty  never  in- 
tended to  reach  back  even  to  those  cases.     As  to  the  East  Florida 
claims,  arising  out  of  what  was  called  the  patriot  war  of  1811,  1812, 
and  1813,  he  refused  to  allow  any  of  them  on  the  express  ground  that 
the  treaty  was  not  intended  to  include,  and  did  not  embrace  them ; 
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and  he  refused  to  pay  the  claimants  a  single  cent.  But  they  were  not 
satisfied.  They  brought  their  claims  before  Mr.  Bichard  Bush,  who 
succeeded  Mr.  Crawford  as  Secretary  of  the  Treasury.  Mr.  Rush 
gave  them  the  same  answer  as  his  predecessor.  He  told  them :  Gren- 
tlemen^  the  treaty  does  not  go  back  to  and  include  the  injuries  and 
wrongs  you  allege  were  incurred  at  a  period  prior  to  or  during  the 
war  between  the  United  States  and  Great  Britain. 

''  Some  of  the  East  Florida  claimants  of  1826  then  petitioned  Con- 
gress, and  contended  their  claims  were  within  the  treaty.  John 
Quincy  Adams,  who  negotiated  the  treaty,  and  who,  it  is  presumed^ 
knew  what  claims  were  intended  to  be  included,  was  a  member  of  Mr. 
Monroe's  cabinet  when  Mr.  Crawford  decided  these  claims  were  not 
embraced,  and  was  President  when  Mr.  Bush  decided  the  same  way, 
they  were  the  arbiters,  according  to  the  terms  of  the  law  of  1823. 
Congress,  or,  more  properly  speaking,  the  House  of  Bepresentatives, 
again  and  again  decided  these  claims  were  not  embraced  within  the 
treaty,  by  approving  of  reports  of  its  committees  at  different  sessions 
rejecting  the  claims  on  that  express  ground.  I  have  not  the  docu- 
ments at  hand,  nor  time  to  go  over  them  if  I  had,  but  I  distinctly 
recollect  that  Mr.  Forsyth,  in  1826,*  Mr.  C.  A.  Wickliffe,  in  1827/t 
and  Mr.  Archer,  in  1830, |  1832, ||  and  1834,§  all  made  reports  main- 
taining the  doctrine  that  those  claims  were  not  strictly  embraced  by 
the  treaty,  and  confirming  the  decision  of  Secretaries  Crawford  and 
Bush. 

*'  But  these  claimants  pertinaciously  persevered.     They  would  not 
be  denied.     They  would  not  be  content  with  the  repeated  decisions  of 
the  Executive  and  of  the  legislature.     They  could  not  be  choked  ofif. 
After  some  eleven  years'  importunity,  at  last,  in  1834,  they  procured 
an  act  to  be  passed.    Now,  sir,  what  was  then  represented  to  Congress  ? 
Congress  was  told  that  the  whole  amount  of  claims  did  not  amount  to 
more  than  $41,000.     The  amount  of  the  East  Florida  claims  for  all 
the  invasions  which  had,  prior  to  1834,  been  presented,  it  is  true,  ac- 
cording to  the  papers  sent  by  the  judge  to  the  Treasury,  amounted  to 
about  that  sum.     Nobody  had  any  idea  that  the  claims  would  be  swelled 
up  to  millions.     Congress  was  deceived.     It  did  not  pass  the  act  of 
1834  because  it  supposed  these  claims  were  embraced  by  the  treaty. 
The  reports  of  the  committee  that  reported  the  bill  show  this.     The 
prior  reports  and  the  action  of  Congress  upon  them  show  it.     The  act 
•of  1834  does  not  decide  that  these  claims  were  in  the  treaty.     It  only 
refers  to  the  act  of  1823  as  furnishing  the  modus  operandi  as  to  proofs 
And  the  rule  of  decision,  and  it  provides  expressly  that  none  but  Span- 
ish subjects  should  be  allowed,  and  no  losses  except  those  of  the  two 
years,  1812  and  1813,  or  for  depredations  prior  to  the  entrance  into 
East  Florida  of  the  federal  agent  or  federal  troops.     The  decisions  ot 
Secretaries  Crawford  and  Bush  are  referred  to,  and  the  cases  allowed 
to  be  examined  by  the  judge  of  East  Florida,  notwithstanding  such 
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decisions  ;  bat  it  is  a  mistake  to  say  the  act  of  1834  overruled  tbeir 
decision.     The  reports  of  the  committee  show  this. 

^'  The  three  first  are  express  and  unequivocal  that  the  treat j  has 
nothing  to  do  with  the  claims.  Mr.  Everett's  report  of  1829  suggests 
that  they  may  be  brought  within  the  treaty  by  extending  its  terms 
pretty  liberally.  He  thought,  as  we  had  acquired  Florida,  and  Spain 
was  no  longer  an  adversary,  aud  as  the  people  had  become  oar  own 
citizens,  and  members  of  our  own  family,  we  might  afford  to  treat 
them  kindly  and  generously,  and  pay  them  the  $41,000  ;  and  as  that 
was  the  only  claim  they  preferred,  even  this  was  refused  by  Congress. 
Mr.  Archer's  reports  contain  the  same  suggestions,  but  take  even  a 
more  liberal  view  than  Mr.  Everett's ;  for  while  they  deny  the  obliga- 
tion for  indemnity  under  the  treaty,  they  propose  to  allow  them  with* 
out  reference  to  the  treaty.  Mr.  Archer  expressly  said  that  he  con- 
curred in  the  Treasury  decisions.  So  all  the  reports  made  by  him 
contend.  Mr.  White,  the  Florida  delegate,  insisted,  with  great  vehe- 
mence and  earnestness,  that  the  claims  were  within  the  treaty,  his 
'  chief  ground  being  alleged  error  in  translation ;  bat  he  was  overruled. 

^^  I  do  not  care  who  are  concerned  in  it ;  the  claim  that  they  were 
in  the  treaty  was  an  impudent  pretension.  They  were  not  within  the 
treaty.  The  act  was  a  gratuity,  an  indulgence,  a  kindness,  a  liberal 
donation — nothing  more.  Congress  said :  We  will  recognize  it  not  at 
all  as  coming  under  the  obligation  of  the  treaty,  for  the  committees 
said  it  did  not.  Inasmuch  as  it  was  cheapest  to  quiet  the  claim,  as  it 
was  only  $41,000,  the  committee  concluded  to  report  a  bill,  and  allow 
the  matter  to  be  referred  to  the  courts  in  Florida  as  commissioners 
to  take  testimony  to  ascertain  by  process  of  law,  and  certify  what 
amonnt  of  injury  was  really  sustained. 

''Now,  Mr.  President,  what  do  you  think  is  the  fact  in  relation  to. 

this  matter  ?  Since  they  have  brought  it  up  I  will  state  it.    Forty-one 

thousand  dollars  was  the  utmost  that  was  alleged  originally  to  have 

been  due  before  the  liberal  act  of  1834  was  passed ;  and  yet,  so  soon 

as  the  act  of  1834  passed,  swarms  of  claimants  presented  claims,  and 

upwards  of  $2,700,000  was  claimed.     Upwards  of  $1,100,000  has 

been  paid.    Some  of  the  patriot  revolutionists  or  insurrectionists  have 

preferred  their  claims,  and  have  been  allowed  thousands  of  dollars ! 

The  United  States  is  asked  to  pay  all  the  losses  on  both  and  all  sides, 

as  well  when  the  Spaniards  and  patriots  were  fighting  and  plundering 

each  other,  or  when  the  Seminole  Indians  plundered  either.     This  is 

fiu^,  sir,  proved  by  the  record.     There  have  been  several  reports  ia 

the  Senate  and  the  House  in  favor  of  paying  the  claims  of  1814.   They 

had  little  to  do  with  these  claims.     There  is  more  plausibility  for 

saying  the  claims  of  1814  were  embraced  by  the  treaty  than  there  is 

for  saying  these  claims  are.   The  operations  of  1814  were  by  authority 

of  the  United  States,  and  by  federal  troops,  and  we  may  have  been 

bound  by  the  law  of  nations  to  pay  some  damages,  but  we  were  not 

bound  to  pay  for  the  acts  of  the  patriots,  filibusters,  Indians,  aud 

Spaniards  of  Florida  in  1811,  1812,  and  1813.     Some  of  those  seports 

contend  that  the  claims  of  1814  should  be  held  to  be  within  the  treaty 

because  they  were  later,  and  because  Congress  has  held  thai  those  of 

1812  were  within  it.     This  is  a  petUio principiu     Congress  has  never 
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80  held,  and  OongreM  has  refused  steadily  to  sanction  those  reports ; 
so  that  they  make  nothing  out  of  them. 

'^  I  am  very  sorry  that  they  have  brought  up  this  subject.  I  do  not 
intend  to  make  an  apology  for  speaking  upon  it.  If  it  was  supposed 
that  it  would  go  through  the  Senate  without  hearing  my  opinion  upon 
it,  or  the  opinion  of  the  Judiciary  Committee,  they  were  mistaken.  I 
have  never  known  a  claim  with  less  justice,  or  one  which,  in  my 
opinion,  has  less  in  it  to  commend  it  to  us.  There  are  agents,  I  sup- 
pose— persons  interested  in  it — who  urge  it  with  a  great  deal  of  per- 
tinacity. I  know  that  many  believe,  because  about  $1,200,000  have 
been  stated  by  the  judges,  who  acted  as  commissioners,  to  be  doe, 
that  interest  ought  to  be  given  upon  that  sum.  But,  sir,  I  say  the 
only  parties  who  really  had  a  right  to  avail  themselves  of  the  treaty 
of  1819  were  those  who  suffered  damages,  if  you  choose  to  say  so«  by 
the  operations  of  1818.  They  have  never  claimed  intt^rest.  Those 
who  had  no  right,  under  the  treaty,  to  claim  at  all  have  waited  until 
they  have  got  some  foothold,  as  they  think,  by  the  liberality  of  the 
federal  legislation,  and  make  this  claim  for  interest.  They  have  got 
what  they  call  a  verdict — I  am  told  that  is  the  term  they  use — and 
they  claim  interest  upon  it.  They  had  no  right  to  the  principal,  ex- 
cept through  the  liberality  of  the  legislature,  and,  after  they  have 
secured  that,  Ihey  have  claimed  more  than  those  who  were  entitled 
under  the  treaty  of  1819. 

'' My  colleague  upon  the  committee  [Mr.  Pbttit]  has  said  some- 
thing about  the  term  'due  process  of  law'  used  in  the  treaty.  I  have 
stated,  Mr.  President^  that  1  have  Chief  Justice  Taney's  opinion  before 
me.  He  says,  in  regard  to  this  due  process  of  law,  in  so  many  words, 
that  the  judges  to  whom  the  acts  of  1823  and  1834  referred  these  claims, 
were  but  'commissioners,'  whose  decisions  were  under  the  control  and 
supervision  of  the  Secretary  of  the  Treasury ;  and,  sir,  those  who  pre- 
ferred their  claims,  and  asked  to  have  them  allowed  under  the  act,  can- 
not gainsay  the  provisions  of  the  act  under  which  they  ask  relief,  and 
have  no  right  to  require  any  other  'process  of  law'  than  that  which 
was  contemplated,  and  prescribed,  and  acted  upon,  under  that  very  act. 
The  process  of  law  which  gentlemen  talk  about,  being  prescribed  nn- 
der  the  very  act  by  which  these  claimants  prefer  their  demand,  it  stands 
as  an  estoppel  to  them.  It  was  an  act  which  was  extended  to  them  as^ 
matter  of  liberality,  aud  if  gentlemen  choose  to  read  Chief  Justice 
Taney's  opinion,  they  will  find  that  the  very  act  under  which  these 
gentlemen  claim  prescribed  the  tribunal  and  the  process  of  law  by 
which  their  claims  were  to  be  decided.  Yet,  sir,  after  that  tribunal  has 
decided,  they  have  slu  apex  juris,  a  law  that  turns  upon  a  point — upon 
a  pivot.  I  am  impatient  when  I  hear  it  asserted  that  these  claims  are 
embraced  by  the  treaty  ;  and  that,  if  they  are,  the  acts  of  1823  and 
1834  do  not  afford  a  'judicial  process,'  and  next,  that  these  parties  can 
claim  interest,  as  upon  a  judgment  or  verdict.  I  know  I  have  not  tinie 
to  go  into  this  matter  fully  ;  but  I  trust  they  have  gained  nothing  by 
their  motion,  in  bringing  this  before  the  Senate  at  this  time  of  night. 
Let  the  claim  go  to  the  Court  of  Claims,  if  they  have  jurisdiction  of  it; 
but  what  court  would  decide  in  their  favor,  with  Crawford  and  Rush, 
and  Chief  Justice  Taney's  adverse  decisions?    Secretary  Guthrie  and 
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Attorney  Oeneral  Cashing  are  also  both  adverse  to  this  claim,  as  their 
report  of  last  session  shows.  I  do  not  include  that  of  the  majority  of 
the  Committee  on  the  Judiciary,  for  I  will  not  say  that  it  is  much 
authority. 

'*  Mr.  Toombs.  Is  there  any  other  question  involved  in  this  amend- 
ment than  that  of  whether  the  interest  allowed  by  the  courts  ought  to 
be  paid  ?  Is  not  that  the  only  question  that  is  presented  to  us  ?  Is 
there  any  other  ? 

'^  Mr.  BuTLBR.  I  do  not  know  that  there  is  any  other.  The  amend- 
ment seems  to  include  all  the  amount  of  principal  allowed  by  the 
judges  and  disallowed  by  the  different  Secretaries  of  the  Treasury  since 

1823  ;  and  there  is  about  as  much  right  to  allow  the  deductions  of 
principal  as  there  is  for  allowing  the  interest  for  forty  years  past.  The 
Secretary  of  the  Treasury  reported  at  the  last  session  that  the  interest, 
up  to  last  July,  claimed,  was  upward  of  $1,500,000.  There  has  been 
already  paid  $1,100,000  principal.  If  the  interest  was  the  only  ques- 
tion  it  would  be  a  pretty  important  one. 

*'  But  I  have  never  heard  of  interest  being  allowed  in  cases  of  this 
kind,  even  if  the  claims  were  embraced  by  the  treaty,  much  less  if  they 
were  mere  gratuities.  I  cannot  do  myself  justice  in  going  ftirther  into 
this  matter  ;  but  since  lawyers  have  set  their  judgments  up  in  favor 
of  this  allowance  I  intend  to  go  into  it.  I  shall  stand,  perhaps,  con- 
demned if  I  do  not.  I  assert  the  true  principles  of  the  case  to  be, 
that  the  claims  are  not  within  the  treaty — that  the  act  of  1834  was  a 
gratuity — that  interest  cannot  be  claimed  on  losses  of  this  kind — that 
donees,  like  these  claimants,  have  no  right,  in  law  or  equity,  to 
interest ;  and  that  the  Florida  judges  heard  and  awarded  these  cases' 
as  oommiasionerSj  and  not  as  a  cot^r^.  It  has  been  said,  under  the 
authority  of  Todd,  that  the  judges  of  Florida  could  not  be  invested 
with  judical  powers  as  commissioners.  In  that  case  Todd  undertook 
to  claim  from  the  judges,  as  commissioners,  their  decision  allowing  a 
pension  under  an  act  of  Congress,  and  the  Supreme  Court  said  to  him, 
you  have  no  right  to  our  action,  because  the  'court'  have  not  been  ap- 
pointed as  ^commissioners/ 

^*  The  Florida  judge  seems  to  think  that  he  could  not  act  as  com- 
missioner. If  the  position  is  taken  that  he  could  not  act  as  ^commis- 
sioner,' how  and  in  what  capacity  did  he  act?  Was  his  proceeding 
to  make  awards  an  usurpation  ?  Let  them  take  the  ground  that  he 
did  not  act  as  commissioner  and  I  will  put  them  at  defiance  at  once, 
and  say  his  awards  were  no  decisions  at  all.     By  the  acts  of  1823  and 

1824  the  judges'  awards  were  subjected  to  the  revision  of  the  Secretary 
of  the  Treasury.  It  must  follow  one  way  or  the  other.  If  they  were 
commissioners  they  did  not  act  as  judges,  and  if  they  acted  as  judges 
they  did  not  act  as  commissioners.  The  Supreme  Court  said  they 
were  commissioners,  and  not  judges,  not  a  court.  I  have  their  authority 
for  that,  and  that  their  awards  are  not  judicial  decisions  or  decrees, 
subject  to  appeal. 

''  I  have  detained  the  Senate  much  longer  than  I  expected,  but  I 
never  felt  more  clearly  convinped  upon  any  one  subject  than  upon  this. 
I  believe  this  claim  is  less  founded  m  justice  than  any  other  which  I 
have  examined.     I  went  intoita  examination  upon  the  supposition  that 
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it  bad  in  it  some  justice.  I  have  had  a  great  deal  said  to  me  apon  the 
sulnect.  I  have  been  beleaguered  and  invested  so  closely  that  I  had  to 
lock  myself  up  in  my  committee  room.  [Laughter.]  But  I  think  they 
have  made  a  mistake,  a  great  mistake,  in  having  this  matter  urged 
for  discussion  here  to-night. 

''  How  much  do  they  want  us  to  pay  ?  The  claims,  including  those 
of  1818,  presented  to  the  judges  up  to  this  time,  amount  to  about 
$2,700,000.  The  judges  aihwed  Ahont  $1,199,000,  and  interest  at 
five  per  cent,  on  each  from  the  10th  of  May,  1813,  amounting  to  about 
$1,280,000  more;  in  all,  $2,479,000.  The  Treasury  Department 
allowed  and  paid  about  $1,106,000,  deducting  about  $90,000,  part  of 
the  principal,  and  all  of  the  interest  awarded  by  the  commissioners, 
being,  together,  $1,370,000.  The  amendment  proposes  to  pay  the 
'full  amount  of  the  damages  decreed  by  the  territorial  judges,  not 
heretofore  paid.'  The  amendment  refers  only  to  the  cases  in  east 
Florida,  of  1811, 1812,  and  1813.  It  does  not  include  the  west  Florida 
claims  of  1814  and  1818,  amounting  to  some  $86,000  more,  of  which 
about  $26,000  was  allowed  and  paid,  and  $12,000  deducted,  and 
$48,000  disallowed  as  not  being  within  the  treaty  ;  and  this  does  not 
include  any  interest.    These  will  come  by  and  by. 

^'  It  is  said  that  no  specific  appropriation  is  necessary  in  this  amend- 
ment, as  the  acts  of  1823  and  1834  contain  a  continuing  appropriation, 
out  of  which  the  balance  claimed,  principal  and  interest,  can  be  paid  if 
allowed.  If  so,  the  claim  has  no  business  in  this  appropriation  bill.  It 
seems  the  amendment  is  broad  enough  to  cover  tne  whole  amount 
awarded  by  the  Florida  judges,  including  the  deductions  made  from 
the  awards  at  the  Treasury.     This  amendment,  if  it  passes,  will,    I 
presume,  cover  about  $1,370,000,  being  the  amount  awarded  by  the 
commissioners,  princij^al  and  interest,  after  deducting  the  $1,106,000 
paid.     Then  there  is  interest  up  to  this  time  amounting  to  $250,000 
more — not  ^  more  or  less,'  but  more.     These  claimants,  I  verily  be- 
lieve, never  had  a  shadow  of  right,  under  the  law  of  nations  or  any 
other  law,  or  upon  any  principle  of  justice,  to  demand  of  the  United 
States  one  cent  of  what  they  call  the  principal,  much  less  any  interest. 
What  Congress  has  allowed  them  has  been  a  gratuity,  a  gift,  a  dona- 
tion, and  nothing  more.    And  they  complain  and  ask  for  interest  be- 
cause it  was  not  given  to  them  sooner,  and  because  the  gift  was  not 
more  liberal.  Of  all  the  persons  in  the  United  States  preferring  claims 
to  Congres  I  believe  these  claimants  have  the  least  right.     They  have 
already  got  about  $1,000,000  out  of  the  treasury,  under  the  act  of 
1834,  though  it  was  represented,  to  get  that  act  passed,  the  whole 
amount  did  not  exceed  $41,000.     Yes,  sir !    they  have  got  this 
$1,000,000,  and  they  have  so  run  it  through  these  technical  funnels 
that  I  do  not  know  what,  in  the  progress  of  the  business,  they  may 
make  out  of  it.     [Laughter.]    The  claim  for  interest  upon  the  value 
of  the  property  destroyed,  or  taken,  or  injured,  is  first  founded  on  the 
word  *  losses'  in  the  treaty,  and  hence  the  judges  allowed  it  in  their 
award.     The  award  of  the  judge  is  called  a  verdict  or  judgment,  and 
then  it  is  said  the  interest  is  due  upon  the  claim  awarded  as  upon  a 
'  liquidated  demand.'    A  doctor,  it  is  said,  once  congratulated  himaelf 
when  he  was  told  his  medicine  had  thrown  his  patient  into  fits,  and 
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exclaimed,  'I' — ^bnt  I  will  not  repeat  the  story.  Sir,  I  do  not  think 
these  claims  have  been,  as  yet,  brought  within  the  treaty ;  nor  that,  if 
they  were  within  it,  there  is  anything  in  the  treaty,  or  in  the  acts  of 
1823  or  1834,  that  makes  the  judges'  awards,  either  of  principal  or  in- 
terest, final  and  conclusive ;  so  that  the  revision  by  the  Secretary  of 
the  Treasury,  disallowing  and  deducting  the  principal  when  exorbi* 
tant,  and  the  interest  in  all  cases,  is  to  pass  for  nothing;  and  that 
the  claimants  are  entitled  to  have  those  disallowances  and  deductions, 
and  all  back  interest  paid  to  them.  Such  claim  is  preposterous.  It  is 
extravagant,  sir,  positively  extravagant,  and  without  reason,  right, 
or  justice.  I  regard  it  as  one  of  those  claims  which  is  asserted  with 
the  idea  that  there  is  a  congressional  judgment  different  from  that 
which  would  be  pronounced  by  any  other  tribunal.  Sir,  I  do  not  hesi- 
tate to  say  that  there  are  many  claims  urged  here  which  could  not  be 
arged  anywhere  else.  I  make  no  imputation,  because  there  are  dif- 
ferences of  opinion  among  us;  but  there  is  a  congressional  chord 
which  will  give  a  response  to  anything  styled  a  verdict  that  you 
could  not  find  in  any  tribunal  upon  earth,  governed  by  fixed  rules  of 
justice  and  right.  I  am  sorry  that  I  have  taken  up  so  much  time, 
but  I  am  positive  upon  this  subject.  If  senators,  however,  mean  to 
sustain  this  claim,  be  it  so." 

1.  Whether  the  interest  claimed  in  these  cases  is  due,  is  made  to 
depend^  in  the  argument  of  the  claimant's  counsel,  on  the  language 
of  the  treaty  of  1819  ;  and  the  argument  fails  if  these  claims  are  not 
embraced  within  the  treaty.  This  is  the  position  taken  by  Mr. 
Butler,  and  he  maintains  it  by  considerations  which  are  unanswerable, 
in  my  judgment. 

2.  If  the  court  should  think  otherwise,  however,  it  remains  to  be 
considered  whether  the  party  has  established  his  claim  according  to 
the  laws  passed  to  carry  out  the  treaty.  Mr.  Butler  treats  of  this 
also,  and  shows  that  these  claims  have  not  been  established  under 
those  laws.    I  will  present  a  few  additional  remarks  on  this  last  head. 

3.  I  will  add  a  summary  of  authorities  on  the  subject  of  interest,  to 
show,  moreover,  that  nothing  short  of  express  words  in  a  law  direct- 
ing the  allowance  of  interest  will  authorize  the  officers  of  the  govern- 
ment to  pay  it,  no  matter  what  may  be  the  origin  and  nature  of  the 
claim,  or  the  mode  adopted  to  establish  it. 

The  ground  taken  in  the  petition  now  under  consideration,  with 

respect  to  the  effect  of  the  decision  of  the  judge  of  the  district  court  in 

Florida,  is  the  same  as  that  presented  in  the  Senate  and  discussed  by 

Mr.  Butler.     The  petitioner  '*  represents  to  the  honorable  court," 

(see  page  6  of  the  petition,)  ^Hhat  the  estate  of  her  intestate  hath 

obtained,  by  process  of  law,  a  just  and  valid  judgment,  establishing 

the  amount  of  the  injury  occasioned,  by  the  operations  of  the  American 

army  in  East  Florida,  to  said  estate,  in  the  years  1812  and  1813, 

which,  by  the  treaty  and  acts  of  Congress  before  stated,  the  Secretary 

of  the  Treasury  was  required  to  pay,  and  which  the  government  is 

(Still  bound  to  pay."      I  insist  that  the  decision  of  the  Supreme  Court 

in  the  case  of  Ferreira,  13  Howard,  p.  40,  referred  to  in  Mr.  Butler's 

argument,  settles  conclusively  the  character  in  which  the  judge  in 

Florida  acted,  and  decides  that  the  awards  rendered  by  them  were 
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not  jnd^ents  ;  that  the  jadges  were  not  acting,  in  passing  on  the 
datms,  m  their  judicial  character,  but  as  mere  commissioners,  whose 
awards,  by  the  terms  of  the  law  under  which  they  acted,  imposed  no 
obligations  on  the  United  States  to  pay  until  approved  by  the  Secre- 
tary of  the  Treasury.  The  award  made  by  the  judges  in  the  case  now 
before  the  court  was  not  approved  by  the  Secretary  of  the  Treasury.  It 
was,  on  the  contrary,  disapproved— disapproved  not  only  in  respect  to 
the  interest  allowed,  but  disapproved  as  respects  nearly  one-half  of  the 
principal  sum. 

When  this  decision  of  the  Supreme  Court  was  quoted  in  the  House 
of  Bepresentatives  by  Mr.  Orr,  (see  Congressional  Globe,  page  734,) 
for  the  purpose  of  which  it  is  here  presented,  the  friends  of  the  claim- 
ants repliea,  that  it  was  an  obiier  dictum,  (see  Mr.  Stanton's  speech,) 
and  that  may  be  said  here  again  to  impair  its  authority.     It  is  not  an 
obiter  dictum.     The  question  of  the  character  in  which  the  judges  of 
Florida  acted  in  passing  on  these  claims  was  necessarily  considered  in 
deciding  whether  the  Supreme  Court  had  jurisdiction  of  the  appeal 
before  them.     This  is  too  obvious  to  be  argued.     As  the  case  is  here 
presented,  the  judgment  of  this  court  depends  altogether  upon  the  ques- 
tion which  the  Supreme  Court  have  decided  ;  for  it  is  only  as  a  valid 
judgment  rendered  by  a  court  duly  authorized  to  hear,  and  finally  de- 
termine the  amount  due  to  the  claimant  by  the  United  States,  that  it 
is  presented  to  this  court.     Much  indeed  is  said  in  the  petition,  and 
much  may  be  urged  in  the  argument,  against  the  reasons  given  by  the 
Secretary  for  disallowing  the  claim;  but  in  the  case,  as  here  presented, 
we  have  nothing  to  do  with  such  considerations.     It  is  his  authority  to 
disapprove  and  to  disallow,  that  is  open  to  argument  in  this  case.  And 
that  is  a  distinction  it  is  important  to  the  rights  of  the  United  States 
should  be  kept  in  the  mind  of  the  court.     It  is  not  technical  merely, 
but  is  essential  to  justice.     It  will  be  assumed  that  these  claims  have 
been  passed  on  judicially,  under  the  9th  article  of  the  treaty,  and  the 
effort  will  be  made,  as  it  has  been  heretofore,  to  turn  the  whole  argu- 
ment on  the  point  of  law  whether  the  government  should  pay  interest 
when  it  engages  to  make  satisfaction  for  injuries  to  property ;  and 
learning  has  been  exhausted  to  prove,  that  according  to  all  systems  of 
law— common  and  civil,  national  and  municipal — ^that  is  the  proper 
mode  of  making  satisfaction  in  such  cases.  Congress  has  been  warned, 
in  the  most  friendly  and  feeling  manner,  not  to  fail  to  make  such  in- 
demnity in  this  case,  lest  when  it  has  occasion  to  call  on  other  govern- 
ments hereafter  for  redress,  its  own  evil  example  with  the  Florida 
claimants  will  be  turned  against  it.     But  all  this,  under  the  decision 
of  the  Supreme  Court,  is  beside  the  question.     We  are  not  now  called 
on  to  enter  into  the  consideration  of  what  satisfaction  consists,  on  the 
assumption  that  we  have  agreed  to  make  it,  but  to  determine  whether, 
under  a  particular  law,  entitled  *^  An  act  for  the  relief  of  certain  indi- 
viduals^" they  have  established  a  demand  against  the  United  States 
which  the  accounting  officers  ought  to  have  paid.    In  looking  into 
this  question,  we  find  that  the  Secretary  of  the  Treasury,  to  whom  the 
final  decision  of  these  claims  was  committed,  refused  to  allow  a  p<ff- 
tion  of  them.     He  was  not  bound  to  give  any  reason  for  his  dedsions, 
and  probably  did  not  give  the  whole  reason.    He  no  doubt  saw  what 
we  now  see,  that  Congress  had  been  deceived  into  opening  the  treasury 
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to  tkese  claimants  to  help  themselves  ont  of  it  ad  libitam,  for  such  was 
and  always  will  be  the  effect  of  a  law  which  made  the  amounts  to  be 
paid  dependent  upon  mere  ez-parte  testimony^  especially  where  all  in 
a  community  were  alternately  claimants  and  witnesses.  It  became  a 
sort  of  scramble,  but  one  in  which  the  scramblers,  so  far  from  inter^ 
fering  with  each  other  as  in  ordinary  scrambles,  helped  each  other 
the  better  to  help  themselves.  All  were  interested  in  each  case,  for 
the  prices  proved  must  be  the  same  in  all^  and  every  motive  of  good 
neighborhood  and  friendly  feeling  conspired  with  direct  interest  on  the 
part  of  the  witnesses  to  swell  the  claims. 

The  Secretary  no  doubt  understood  this.  He  endeavored  in  vain 
to  correct  it  by  sending  back  the  awards  in  many  instances,  and  di- 
recting the  judge  to  take  further,  testimony.  He  then  docked  off  more 
than  half  the  award  in  every  case  by  the  disallowance  of  interest,  and 
in  many  cases,  as  in  this,  docked  off  still  more.  He  probably  did  not 
state  his  true  reason  for  this  course,  as  it  was  unnecessary,  and  it  was 
more  prudent  not  to  give  a  reason  which  would  give  offence  to  a  com- 
munity. The  effect  was  precisely  the  same  on  the  award  as  if  he  had 
said  plainly,  I  disallow  one-half  these  awards  in  every  instance,  be- 
cause, from  what  I  know  of  the  country,  it  is  evident  that  the  extent 
of  the  losses  is  exaggerated  in  a  greater  degree  in  every  instance. 
And  he  might  have  had  apy  other  reasons  for  disallowing  so  much  of 
these  claims — or  he  might  have  had  no  reason  whatever ;  it  is  wholly 
immaterial,  so  far  as  the  effects  of  his  acts  are  concerned,  whether  he 
acted  with  or  without  reason  in  the  premises.  His  power  I  maintain 
under  the  authority  of  the  decision  of  the  Supreme  Court  was  unques- 
tionable, and  this  court  will  not,  under  a  petition  stating  as  the  ground 
of  relief  a  judgment  against  the  United  States,  hear  an  argument  to 
show  that  if  it  is  not  a  judgment,  it  ought  to  be  considered  as  one  by 
this  court,  because  the  officer  whose  duty  it  was  .to  hear  and  determine 
the  case  gave  an  insufficient  reason  for  not  giving  a  judgment  for  the 
claimant. 

If  it  is  desired  to  bring  to  the  consideration  of  this  court  the  claim 
of  these  parties  on  their  merits — to  open  the  whole  question  of  whether 
the  law  of  1834,  which  in  its  title  is  expressed  to  be  for  the  relief  of 
certain  individuals,  and  does  not  purport  to  be  like  the  act  of  1823,  an 
act  to  carry  into  effect  the  treaty  of  1819,  is  to  be  regarded  as  sub- 
sidiary to  the  treaty,  and  not  a  gratuity,  and  it  is  desired  that  this 
court  shall  gD  into  an  examination  of  the  facts,  whether  satisfaction 
for  the  losses  has  been  made — ^we  must  not  confine  ourselves  to  the 
consideration  of  the  acts  of  the  Secretary  of  the  Treasury,  or  of  the 
judge,  or  assume  that  the  acts  of  one  set  of  officers  are  right  and  not 
open  to  question,  and  the  acts  of  another  set  alone  open  to  question, 
if  it  is  maintained  that  by  the  treaty  these  claimants  are  entitled  to 
indemnity,  and  that  the  machinery  established  by  the  laws  of  1823 
and  1834  has  not  accomplished  that  object,  and  the  court  is  called  on 
to  see  the  contract  of  the  government  performed,  that  end  cannot  be 
satisfactorily  accomplished,  except  by  discarding  all  the  proceedings 
heretofore  taken,  because  the  court  cannot  with  any  greater  propriety 
asBume  that  the  proceedings  of  the  judge  were  correct,  than  that  those 
of  the  Secretary  of  the  Treasury  were  correct.  When  it  is  said  that 
the  reasons  of  the  Secretary  for  not  allowing  interest  were  insufficient, 
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aaid  his  jadgments  ought  not  to  stand,  althoogh  that  was  made  the 
baais  of  all  claim  against  the  United  States  by  the  laws  of  1823  and 
1834,  we  reply,  that  the  proceedings  before  the  jadge  were  ex  parte, 
which  naturally  lead  to  excessire  demands,  and  there  would  have  been 
under  such  circumstances  no  safety  whaterer  for  the  United  States, 
except  in  lodging  with  the  executive  officer  a  discretion  as  to  the 
amount  he  would  pay.  That,  even  with  this  condition,  it  was  proved 
to  be  unguarded,  and  a  must  improvident  act ;  but,  without  it,  it 
would  have  been  such  an  act  of  folly  as  no  honest  body  of  grown  men 
would  have  adopted.  That  is  manifest,  as  well  from  this  considera- 
tion as  from  the  whole  history  of  these  claims,  that  equity  is  not  to 
be  attained  by  deciding  this  case  on  any  abstract  legal  question  which 
may  be  raised  on  the  reasons  assigned  for  his  judgment  by  the  Secre- 
tary. Every  disinterested  and  candid  man,  who  considers  the  facts 
in  this  case,  will  be  satisfied,  I  think,  that  these  claimants  have 
been  largely  overpaid  already.  In  the  first  place,  there  were  not 
over  5,000  white  persons,  of  all  ages,  in  the  territory  at  the  date  of 
these  transactions,  making  about  six  hundred  and  twenty-five  fiEuni- 
lies.  Now,  three  hundred  and  seventy  claims  have  been  presented, 
three-fifths  of  the  whole  number,  and  more  than  there  were  pro- 
prietors, probably,  in  the  province ;  about  twelve  hundred  and  twenty- 
four  thousand  dollars  have  been  paid,  about  three  thousand  five  hun- 
dred dollars  apiece  for  every  proprietor  in  Florida.  The  mass  of  these 
claims  are  for  crops  taken  or  destroyed,  and  for  negroes,  horses,  hogs, 
and  cattle,  and  some  for  crops  not  made,  and  some  for  honses  burned. 
The  amount  is  incredibly  large.  It  is  not  credible  that  this  poor 
Spanish  province  was  so  rich  at  that  date.  Some  of  the  larger  claims 
are  for  the  destruction  of  immense  crops  of  cotton,  valued  at  fifty 
cents  per  pound.  It  is  hardly  credible  that  property  of  such  enor- 
mous value  should  have  been  wantonly  destroyed  by  the  American 
army. 

I  refer  to  the  court  also  the  speech  of  Mr.  Orr,  before  cited,  for  a 
discussion  of  the  prices  charged  in  these  bills.  In  view  of  these 
prices,  and  of  the  incredible  amount  of  property  supposed  to  be  held 
in  this  thinly  settled  Spanish  province,  and  considering  that  the  testi- 
mony was  taken  many  years  after  the  losses,  amounts  could  only  have 
been  estimates  which  are  ordinarily  exaggerated ;  that  it  was  alto- 
gether ex  parte  from  neighbors,  and  by  those,  in  most  instances,  like 
themselves,  interested  in  like  claims ;  and  above  all,  that  Mr.  White, 
the  counsel  for  the  claimants,  on  the  floor  of  the  House,  when  asked 
by  General  McKay  what  would  be  the  amount  of  these  claims,  stated 
that  they  would  not  exceed  forty  thousand  dollars,  (see  his  remarks 
in  Congressional  Globe  of  2Sd  Congress,  quoted  by  Mr.  Orr,  Con- 
gressional Globe  of  last  session,  p.  735 ;)  and  I  think  it  impossible  to 
doubt  that  these  claimants  have  already  received  indemnity  probably 
ten  times  over  their  losses.  It  is,  however,  unnecessary  for  me  to 
raise  that  presumption  in  the  mind  of  the  court  to  sustain  the  point  I 
am  endeavoring  to  enforce,  which  is,  that  if  the  court  undertakes  to 
go  behind  the  record  to  decide  upon  the  equities  between  the  United 
States  and  the  claimants,  it  will  not  answer  to  stop  at  the  supposed 
error  of  the  Secretary  of  the  Treasury  of  disallowing  interest,  and  in 
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that  way  disallowing  more  than  half  of  each  award.  But  we  most 
begin  de  novo  here  in  this  conrt,  and  go  through  the  whole  inyestiga- 
tioD  ourselvesy  discarding  alike  all  the  proceedings  heretofore  taken 
in  the  premises,  if  we  discard  any,  for  it  is  manifestly  inequitahle  that 
a  party  should  he  permitted  to  make  that  portion  of  a  record  which 
&yored  his  case  eyidenoey  and  discard  that  portion  which  was  against 
him.  And  I  haye  referred  to  the  eyidence  tending  to  show  that  these 
parties  haye  heen  oyerpaid  merely  to  illustrate  more  strikingly  the 
nnfaimess  of  proceeding  otherwise.  But  that  is  not  within  the  scope 
of  the  petition  before  the  court,  which  proceeds  altogether  upon  the 
ground  that  by  obtaining  the  award  of  the  indge  he  has  established 
his  demand  by  ^'  process  of  law/'  and  that  the  disallowance  of  part 
thereof  by  the  Secretary  of  the  Treasury,  although  provided  for  by 
the  yery  law  under  which  the  petitioner  claims,  was  illegal  and  yoia. 
The  decision  aboye  referred  to  in  13  Howard  is  conclusiye  of  the  case 
as  presented.  I  cite  also  the  opinion  of  Attorney  General  Gushing^ 
(Ex.  Doc.  82,)  and  the  opinions  of  Attorneys  General  Crittenden,  Le» 
gare,  and  Nelson,  therein  referred  to,  and  to  be  found  at  p.  333,  yol. 
5,  Opinions  Attorneys  G^neral^  by  Hall ;  Congress  2d  do.,  p.  1392, 
1420;  Ed.  of  1851,  p.  1658. 

On  the  subject  of  the  claim  of  interest  against  the  United  States^ 
it  is  to  be  obseryed,  that  the  rules  and  principles  which  apply  in  the 
present  state  of  municipal  law  to  the  relations  of  indiyiduals  haye  no 
^)pliGation  to  the  goyernment.  When  a  debt  is  ascertained  to  be  due 
by  one  man  to  another,  it  is  the  general  rule  in  the  courts  to  allow 
interest  from  the  date  of  its  maturity,  or  from  the  time  the  money  was 
improperly  withheld ;  and  this  rule  is  so  commonly  applied  that  it  is 
yepiraed  as  a  necessary  incident  to  the  debt  that  it  should  bear 
interest.  But  eyen  with  respect  to  indiyiduals  this  is  not  true ; 
interest  is  not  a  part  of  the  debt.  It  was  unlawful  both  by  the 
oommon  and  eiyil  law  prior  to  the  sixteenth  century,  and  is  not  now 
lanctioned  by  express  law  in  England,  and  eo  nomine  no  one  is  liable 
to  pay  interest,  except  by  contract,  express  or  implied.  The  existence 
<rfsuch  an  agreement  is  a  question  of  fact  for  a  jury  under  the  direc- 
tion of  the  court,  and  they  are  allowed  to  imply  it  from  yarious  cir* 
eomstances,  especially  from  usage. — (See  5  Cowen,  609.) 

But  with  respect  to  the  goyernment  in  its  dealing,  there  is  no  such 
onge ;  on  the  contrary,  its  usage  is  the  reyerse  of  that  preyailing 
^ODg  indiyiduals  on  this  point,  and  the  one  usage  is  as  much  the 
law  an  the  other  with  respect  to  the  subject  of  it. — (U.  S.  w.  McDaniel, 
7  Peters.) 

As  respects  the  fact  that  such  is  the  usage  of  the  goyernment,  see 
Opinions  of  Attorneys  General,  pp.  172,  1159,  1162,  1395,  1663, 
1«7-'18;  11  Op.  2012;  Do.  2031. 

These  opinions  are  all  in  accordance  with  the  language  of  Mr. 
Bosh,  (to  be  found  in  State  Papers,  yol.  — ,  Claims,  p.  423,)  that 
special  words  in  an  act  of  Congress  were  always  required  to  authorize 
the  payment  of  interest :  and  the  committee  say  in  their  report  that 
this  construction  conforms  to  the  intention  of  Congress.  Nothing  can 
be  more  oonelusiyely  settled  than  that  it  requires  express  language  to 
a  law  to  authorize  the  payment  of  it,  and  by  express  language  interest 
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eo  nomine  is  meant.  Thus  in  the  claims  of  the  inhabitants  of  East 
Florida,  which  have  been  passed  upon  by  seyeral  Attorneys  General, 
the  language  relied  on  was  the  stipulation  to  make  satisfaction  for  the 
injuries  to  their  property,  contained  in  the  treaty  with  Spain  of  1819. 

It  was  argued  with  great  power  that  satisfaction  could  not  be  made 
without  payment  of  interest,  to  indemnify  these  people  for  the  use  of 
the  property.  But  all  the  Attorneys  General  concurred  in  denying 
the  claim,  because  interest  was  not  provided  for  in  the  law — ^a  con- 
struction settled  by  use  so  long  established  in  the  departments,  and 
acquiesced  in  by  the  legislature,  and  declared  expressly  by  committees 
to  be  in  accordance  with  the  intention  of  the  legislature,  as  to  have 
the  force  of  law. 

But  it  may  be  said  we  are  not  discussing  the  rules  applicable  to 
executive  departments  ;  we  wish  to  find  out  those  applicable  to  the 
action  of  Congress.  It  will  not  be  controverted,  probably,  that 
interest  is  not  payable  by  the  executive  departments,  except  where  it 
is  specially  directed  by  law.  But  this  rule  for  the  construction  of  a 
law  after  it  is  adopted  may  be  said  to  form  no  guide  for  those  who 
have  to  make  the  law  itself,  and  the  question  still  remains  to  be 
decided  in  what  cases  ought  Congress  to  make  the  special  direction 
required  to  obtain  interest. 

The  general  principle  which  leads  to  the  construction  above  stated, 
it  will  be  found,  has  controlled  in  legislation.  It  has  been  recognized 
by  Congress  as  well  as  the  executive  departments^  and  adhered  to 
from  the  beginning  of  the  government,  that  the  government  does  not 
pay  interest  as  the  mere  incident  of  a  debt.  The  cases  in  which  it  has 
been  paid  stand  upon  peculiar  circumstances ;  express  contract,  in- 
ability to  pay  principal,  protection  of  its  officers,  where  interest  has 
been  actually  paid  as  offset,  &c. 

It  may  be  that  occasionally  an  act  has  been  passed  paying  interest 
on  a  liquidated  demand  duly  presented  and  not  questioned  ;  but  there 
are  very  few  of  this  kind,  and  I  have  found  none  where  interest  has 
been  allowed  for  the  delay  on  a  demand,  arising  in  consequence  of  its 
rejection  or  being  of  doubtful  validity,  either  in  Congress  or  by  the 
executive  officers. 

I  have  examined  all  the  acts  specially  allowing  interest  from  1789 
to  1861,  inclusive,  and  subjoin  a  list  and  abstract  of  them  for  the 
convenience  of  the  court,  and  think  it  will  be  found  useful  in  this  and 
other  cases. 


Cases  in  which  interest  has  been  spedaUy  allowed  by  acts  of  Congress, 

liawB  U.  8. 

Vol.  6,  p.  624.  B.  H.  Harrison ;  under  the  resolution  of  Congress  of 

of  1784. 

^^  p.  637.  Biddle,  Bechtell,  and  Headington ;  on  bill  of  ex- 
change drawn  by  quartermaster  at  New  Orleans, 
and  not  paid  when  duly  presented. 

^'       p.  662.  Philip  Slaughter ;  on  commutation  pay  as  captain  io 

revolution. 
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Laws  U.  S. 

Vol.  6y  p.  514.  John  Laurens;  on  same,  and  for  diplomatic  sciviccH, 

as  if  funded  under  act  of  4th  August,  1790,  ch.  34 
''       p.  586.  Walton  and  De  Graff;   on  advances  during   revolu- 
tionary war. 
^'       p.  560.  James  Morrison  ;  as  set-off. 
'^       p.  560.  Charles  Wilks;  same. 
^'       p.  554.  Ed.  Willet ;  repayment  of  interest  paid  on  bill  of  ez« 

chance. 
^^       p.  574.  Jos.  Falconer's  heirs ;  on  loan  office  certificate  (lost.) 
''       p.  622.  Jos.  CJooper ;  interest  paid  by  him. 
'^       p.  621-2.  Marcius  W.  Gilbert ;  money  advanced  during  war. 
^'       p.  863.  Springfield  Manufacturing  Company ;   according  to 

contract. 
''       p.  544.  Thomas  Triplett ;   commutation  pay  and  interest  as 

funded  debt. 
^'       p.  848.  Converse  and  Bees;  on  post  office  drafts  protested. 
Vol.  9,  p.    28.  Qen.  Green ;  on  his  bond  executed  during  the  war  of 

revolution. 
'^       p.    11.  Christopher  Green ;  under  resolution  of  1785. 
'^       p.    11.  General  St.  Clair;  on  balance  due  for  revolutionary 

service. 
''       p.    20.  Agnus  McLean ;  same. 
''       p.    32.  Gen.  Kosciusko;  same. 
^'       p.    48.  Fulwar  Shepwith ;  advances  during  war. 

p.    50.  Moses  White  ;  as  on  certificate  of  final  settlement  for 

services  during  revolutionary  war. 
p.    51.  John  Coles  ;  on  demurrage  under  charter  party. 
^^      p.    56.  Com.  Murray ;  on  account  of  interest,  &c.,  on  capture 

of  Charming  Betsey ;  2  Cranch,  64. 
'^      p.    57.  Flinn,  who  was  killed  in  bearing  message  to  Indians; 

gives  widow  |518,  and  interest. 
^'      p.    63.  Capt.  Little ;  prize  money  of  the  Flying  Fish. — (See 

2  Cranch,  170.) 
^'      p.    65.  Stephen  Sayer;  on  balance  due  for  services  during 

revolutionary  war. 
''      p.    72.  Thomas  Barclay ;  same. 
'^      p.    72.  Matthew  Smith  and  Darius  Gates ;  on  purchase  money 

of  land  on  failure  of  title. 
^'      p.    80.  Daniel  Cotton ;  on  demurrage  under  charter  party. 
'^      p.    89.  Moses  Young ;  on  balance  tor  services  during  revolu- 
tionary war. 
p.    94.  L'Enfant;  on  compensation  for  survey  of  Washington. 
'^      p.  103.  Captain  Burnham  ;  on  ransom  paid  at  Algiers. 
^*      p.  110.  Anna  Young,  daughter  of  Col.  Durhee ;  on  his  half- 

p.  116.  Jared  Shattuck ;  on  judgment  recovered  of  Captain 

Maley,  of  United  States  schooner  Experiment, 
p.  117.  Dixon  and  Murray ;  on  final  settlement  certificates, 
p.  134.  John  Brevard ;  same. 
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Yol.  9^  p«  141.  Dennis  Clark;  on  parchaee  monqr  of  land  without 

title. 

^^       p.  146.  Bappeleyea ;  on  loan  office  certificates. 

^^       p.  146.  Arnold;  same. 

'*       p.  150.  Sands,  collector,  New  York ;  on  judgment  recovered 

against;,  in  execution  of  his  official  duty. 

"       p.  159.  John  M.  Forbes;  on  money  advanced. 

''       p.  166.  Joseph  Wheaton  ;  on  award  against  United  States. 

^'       p.  167.  Alex.  Roxburgh ;  on  final  certificate. 

'^       p.  175.  John  Holkar;  on  loan  office  certificate. 

'^       p.  208.  John  Thompson;  on  advances  in  war. 

^^       p.  212.  John  Dabney;  on  advances. 

'^       p.  231.  Col.  Bees  Hill;  on  advances  in  war. 

'^       p.  238.  Neeland;  on  final  certificate. 

'^       p.  248.  Gkn.  Wilkinson;  on  judgment  recovered  against  him 

on  account  of  official  action. 

''       p.  247.  Samuel  Buall ;  on  final  certicates. 

'^       p.  252.  Thomas  Leiper ;  loan  office  certificates. 

*'       p.  269.  Beps.  of  John  Quthrey ;  final  certificate. 

"       p.  276.  Crute;  same. 

^^       p.  286.  McClung ;  same. 

'^       p.  285.  Seward  ;  on  purchase  of  land  without  title  of  IT.  S. 

^^       p.  298.  Amasa  Stetson  ;  on  money  advanced. 

^'       p.  307.  Archibald  Clark,  collector ;  on  judgment  against. 

'^       p.  326.  Walter  S.  Chandler  ;  on  final  settlement  certificate. 

'^       p.  334.  John  Crain  ;  same. 

"       p.  338.  Heirs  of  Chretien  ;  on  sum  illegally  collected  by  war- 
rant from  Treasury. 

'^       p.  345.  Steinman  and  others ;  as  per  contract  with  Coxe  for 

arms,  &c. 

*'       p.  347.  Seward ;  on  purchase  money  of  land  sold  him,  no  title. 

'^       p.  351.  Anna  Bayler,  daughter  of  G-en.  B. ;   Edwards,  and 

Easton ;   on  account  military  service  during  revo- 
lution. 

"       p.  365.  Bar.  J.  Y.  Yalkenburg ;  on  certificates. 

*'       p.  396.  William  Otis,  collector;  on  settlement  of  his  accounts. 

"       p.  411.  Baltimore  city ;  money  advanced. 

^'       p.  414.  Bank  of  Chillicothe ;  on  bill  of  exchange  protested. 

^'       p.  440.  John  Scott;  loan  office  certificates. 

^^       p.  450.  Samuel  Ward;  final  settlement  certificate. 

"       p.  455.  Whittier,       )  on    amount    improperly  collected    of 

**       p.  456.  Clever  et  cH.A     them  as  sureties  of  D.  Evans,  col- 

"       p.  513.  Warner,         )     lector,  &c. 

"       p.  466.  Gten.  Hazen;  under  resolution  of  1781. 

^'       p.  476.  Tharp  (sutler ;)  out  of  money  due  soldiers  on  assigned 

advances  to  them. 

**       p.  448.  Same. 

*^       p.  484.  A.  Edwards;  as  credit  on  bond. 

^'       p.  516.  John  J.  Jacobs;  as  if  on  final  certificate. 
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Vol.  9,  p.  537.  John  Wilson's  heirs;  seyen  years'  half  pay,  as  if  on 

final  certificate  under  resolution  24th  August,  1780. 
^^       p.  545.  M^.  Massiiis;  on  judgments  recovered  against  him  by 

Thomas  Backhouse  and  others. 
'^       p.  551.  Wm.   Price ;  commutation  pay  and  interest,  as  if 

funded. 
"       p.  561.  James  Barrett;  same. 
'^       p.  538.  Richardson  (sutler;)  interest  out  of  soldiers'  pay  for 

advances  to  them. 
''       p.  562.  Elbert  Anderson  ;  1.  Interest  on  balance  due  October, 

1814,  on  money  advanced  during  the  war ;  2.  On 
warrants  not  paid ;  3.  On  allowance  by  comptroller 
from  date  of  allowance. 
''       p.  570.  Christian  Ish ;  on  certificate  as  if  funded,  under  act  of 

1790,  chap.  4. 
p.  571.  Michael  Gralz;  on  loan  office  certificates, 
p.  711.  Jonathan  Taylor;  same  case  as  James  Morrison's, 
p.  573.  Walter  Livingston ;  on  award  of  referees. 
p.  574.  Jacobs  &  Bayard;  loan  office  certificates. 
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*'       p.  576.  Gibbs;  same. 

"       p.  576.  Bird  &  Pomeroy ;  same. 


'^       p.  581.  Harnesworth  ;   on  purchase  money  of  land  without 

title, 
p.  587.  Oen.  Stirling ;  on  final  certificate, 
p.  594.  Waddell,   marshal  U.   S.  ;  on  judgment  recovered 

against. 

'^       p.  595.  Blaisdell;  on  judgment  recovered  by  mistake. 
'^       p.  597.  George  Beed;  on  amount  of  award. 
^^       p.  621.  M.  N.  Gilbert  (sutler;)  interest  out  of  soldiers'  pay 

due  him. 
'^       p.  664.  David  Caldwell;  on  balance  due  him  as  clerk  U.  S. 

circuit  court  in  Pennsylvania. 
'^       p.  672.  Delassu^ ;  on  money  taken  from  him  at  capture  of 

Baton  Rouge. 
''       p.  674.  Gren.  Hurlburt;  on  certificate  under  act  of  1790,  chap- 
ter 34. 
'^      p.  765.  Jos.  Pierce ;  on  purchase  money  of  land  sold  him 

without  title  by  the  United  States. 
"      p.  796-' 7.  Eskridge,  Fish,  Brewer;  same. 

■'      p.  931.  OhMl«  Holt,       S     '^° 

^'      p.  837.  James  Morrow  and  Jonathan  Tipton ;  on  judgment 

recovered  against  them  on  account  of  acts  done  by 
order  of  commanding  general. 

'^      p.  900.  Bpence ;  allows  credit  and  offset,  interest  on  pay. 

''  p.  846.  Johnson;  on  judgment  illegally  rendered  against  him. 
Vol.  1;  p.  227.  Oliver  Pollock;  on  supplies  furnished  during  the  revo- 
lution. 
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Vol.  1,  p.  371.  Certain  States;  balance  on  settlement ,  funded  under 

act  of  1790,  chap.  38. 
Vol.  2,  p.  248.  On  awards  in  pursuance  of  the  7th  article  of  the  treatj 

with  Great  Britain. 
**       p.  389.  Bepresentatives  of  Caron  Beaumarchais ;   on  stores, 

&c.,  furnished  during  the  revolution. 
Vol.  3,  p.  422.     Inhabitants  of  West  Florida;  on  advances  to  the 

United  States. 
''       p.  560.     Same. 
Vol.  4,  p.  132.     Virginia, 


"       p.  161.     Maryland, 
p.  175.     Delaware, 
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^  Repayment  of  interest  paid  by  them 
on  loans  to  carry  on  war  of  1812. 
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p.  177.     Baltimore  city, 

p.  192.     New  York, 

p.  240.     Pennsylvania, 

p.  499.  South  Carolina  differs  from  above  in  using  fund  from 
which  she  derived  interest ;  and  so  lost  interest. 

p.  440-  Philip  Doddridge ;  on  the  amount  of  purchase  for 
land  in  military  reserve  in  Ohio ;  see  case  of  Rey- 
nolds V8.  McArthur,  2  Peters,  417. 

p.  594.     Pettigru — McKnight ;  account  not  stated. 

p.  626.  Hall ;  vessel  siezed  by  United  States  not  condemned^ 
and  lost. 

p.  715.     To  reimburse  naval  pension  fund  invested  in  stock  of 
Bank  of  Columbia. 
Vol.  9,  p.  704.     Lewis  Sartori ;  on  compensation  as  professor  on  ship 

Constitution. 
''       p.  236.     To  certain  States,  corporations,  and  individuals  ;  on 

advances  made  to  fit  out  volunteers  in  Mexican 
war,  June  2  1848. 

p.  306.     John  Caldwell ;  same  account. 

p.  306.     State  of  Alabama ;  same  to  other  troops. 

p.  769.     Joshua  Burney ;  money  advanced. 

p.  778.  Union  Bank,  Florida;  money  loaned  governor  to 
protect  the  country  from  the  Indians. 

p.  626.     Georgia  ;  advances  to  suppress  Indian  hostilities. 

p.  626.     Maine  ;  advances  to  protect  eastern  frontier. 
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Classification  of  the  cases  in  which  interest  has  been  specially  allowed  hy 

act  of  Congress. 

On  examining  the  list  it  will  be  seen  that  it  consists  chiefly  of  cases 
in  which  provision  is  made  to  refund  money  and  pay  for  supplies, 
arms,  &c.,  advanced  for  the  use  of  the  United  States,  principally 
during  the  revolution,  but  occasionally  during  the  war  of  1812  an^ 
the  Mexican  war  ;  and  special  provision  for  funding  the  debt  incurred 
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to  the  ofSoers  and  soldiers  for  services  during  the  revolution,  in  cases 
where  final  certificates  given  by  the  army  commissioner  were  lost,  and 
for  loan  office  certificates. 

These  payments  of  interest  for  advances,  &c. ,  during  the  revolu- 
tion were  by  express  contract ;  see  resolutions  1776—1781.  The  act 
of  2d  June,  1848,  was  similar  in  its  provisions. 

The  final  certificates  for  service  by  the  army  commissioner  and  loan 
office  certificates  were  funded  by  act  of  1790,  as  part  of  the  domestic 
debt.  The  special  acts  above  quoted  provide  for  some  which  were  lost 
or  mislaid.  Of  the  other  eases,  some  are  for  payment  of  interest  on 
bills  of  exchange  drawn  by  officers  duly  authorized,  and  not  paid  when 
presented;  on  judgments  obtained  against  officers  in  favor  of  indi- 
yidnals,  incurred  in  the  discharge  of  official  duties ;  on  credits  or  offsets 
to  which  officers  and  contractors  were  entitled,  in  pursuance  of  express 
contracts ;  in  settlement  of  prize  cases  on  money  paid  for  land  sold  by 
the  United  States  without  title ;  on  improper  judgments,  warrants, 
and  seizures  on  awards  against  the  United  States  by  referees. 

There  are  but  few  cases  not  reducible  to  these  heads.  In  a  few  in- 
stances interest  was  allowed  on  what  are  called  in  the  acts  'liquidated 
demands,"  where  there  was  no  dispute  about  the  compensation  being 
due,  but  payment  has  been  unreasonably  deferred,  although  duly  pre- 
sented ;  but  no  case  in  which  it  was  allowed  on  a  demand  rejected 
by  the  accounting  officers  as  legal  or  withheld  because  of  doubtful 
legality. 

M.  BLAIR,  Sol.  U.  8. 


IN  THE  COUKT  OF  CLAIMS. 


On  the  PffnnoK  of  LBrrriA  Humphreys,  claiming  under  the  Florida 

TREATY. 

Brief  of  Solicitor  on  rehearing 

The  questions  in  this  case  may  be  disposed  oi  under  two  heads  of 
inquiry  :  1.  Whether  the  class  of  claims  in  question  is  provided  for 
^J  the  treaty.  2.  If  so,  whether,  on  the  construction  given  to  the 
treaty  by  the  claimants,  by  which  it  is  insisted  the  United  States 
undertook  to  pay  the  claims  established  by  process  oflaw^  there  have 
been  any  claims  so  established  or  any  law  enacted  providing  for  such 
proceedings. 

On  the  first  point  my  former  brief,  adopting  the  argument  of  Sena- 
tor Butler,  and  the  report  submitted  by  the  Secretary  of  the  Treasury, 
going  over  the  same  ground,  is  so  conclusive  that  no  attempt  h*iS  been 
made  to  meet  it. 

The  only  argument  offered  on  the  other  side  is  that  the  Spanish 
copy  of  the  treaty  does  not  contain  the  word  late,  which  limited  tho 
stipulations  of  the  9th  article  to  the  injuries  committed  in  1818.  Mr. 
Forsyth,  one  of  the  most  accomplished  statesmen  and  scholars,  our 
minister  for  many  years  at  the  court  of  Madrid,  explains,  in  his  re- 
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port  in  1825,  that  whilst  the  word  late  itself  is  not  in  the  Spanisli 
COOT,  the  context  implies  the  same  meaning. 

The  reference  is  also  to  injuries  done  by  an  American  army — not  by 
several  armies  or  on  several  occasions.     Nor  are  the  injuries  com- 

Slained  of  here— supposed  to  be  committed  by  the  volunteers  under 
[atthews — properly  speaking,  the  work  of  an  American  army. 

However  it  be  in  Spanish,  the  meaning  is  plain  in  English  ;  and, 
as  it  was  an  obligation  undertaken  by  the  nation  using  the  English 
language,  we  have  the  right  to  insist  that  the  plain  words  of  our  own 
language  should  not  be  overruled  by  any  uncertain  words  in  the 
Spanish  language;  and,  accordingly,  the  treaty  received  this  con- 
struction contemporaneously  by  the  Secretary  of  the  Treasury,  with 
the  sanction  of  Mr.  Adams,  who  negotiated  it,  and  by  Mr.  Monroe, 
the  President,  under  whose  authority  it  was  negotiated. 

An  appeal  was  then  made  to  Congress,  and  I  took  occasion,  on  the 
former  argument,  to  read  the  reports  of  the  various  committees  on  this 
point  to  the  court,  including  that  of  the  committee  by  whom  the 
act  of  1834  was  reported,  all  concurring  in  the  correctness  of  the 
decision  at  the  Treasury  Department,  that  the  claims  it  provided  for 
were  not  embraced  in  the  provisions  of  the  treaty,  and  proceeding,  in 
reporting  a  bill /or  the  relief  of  the  daimantSy  upon  the  express  ground 
that  the  relief  they  proposed  was  granted  in  consideration  of  the 
circumstances  of  the  case,  and  not  in  fulfilment  of  any  treaty  obli- 
gation, and  on  the  assurance  mentioned  in  the  report,  as  given  by 
the  delegate  from  Florida,  that  not  more  than  |100,000  would  be 
required  by  the  bill. 

In  the  face  of  these  facts  it  is  contended  that  Congress,  by  this  very 
act,  not  only  granted  relief  to  the  claimants,  but  gave  a  legislative 
construction  of  the  treaty,  overruling  the  decision  of  the  Executive 
Department,  and  of  the  committee  which  reported  it.  In  other 
words,  that  whilst  the  committee  were  saying  in  the  report  which 
accompanied  the  bill  that  the  treaty  did  not  provide  for  the  case, 
in  the  act  which  they  report,  and  which  was  passed  as  reported, 
they  say  the  reverse  I 

It  is  scarcely  possible  that  this  could  be,  and  the  language  of  the 
act  ought  to  be  very  explicit  to  admit  of  such  a  supposition.  But, 
on  an  examination  of  the  language,  no  warrant  will  be  found  for  it ; 
and,  so  far  from  it,  the  very  contrary  appears.  The  only  founda- 
tion for  the  argument,  indeed,  is  the  fact  that  the  act  adopts  the  ma- 
chinery for  the  ascertainment  of  the  claims  allowed  under  it,  which 
was  put  in  force  to  ascertain  those  coming  under  the  treaty,  and 
allows  the  claims  heretofore  reported  by  the  judge  and  rejected  by  the 
Secretary  because  not  under  the  treaty,  provided  that  the  Secretary 
shall  deem  them  just.  So  far  from  this  being  an  overruling  of  the 
Secretary's  decision,  it  is  an  affirmance  of  it.  Before,  it  was  not  law- 
ful to  allow  any  not  embraced  in  the  treaty,  (see  §  2,  art.  23,  3  Stat., 
768  ;)  whereas,  by  this  act  the  Secretary  is  not  so  limited  ;  but  he  is 
authorized  to  allow  such  of  the  awards  as  he  thinkG  just y  and  they  are 
not  required,  as  by  the  former  act,  to  be  within  the  treaty. — (See  act 
34,  6  Stat.,  p.  569.) 

For  considerations  entirely  distinct  from  treaty  obligations,  which 
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are  ftiUy  set  forth  in  the  several  reports,  Congress  thought  proper  to 
allow,  in  1834,  the  amoants  reported  by  the  judge  in  Florida,  but 
which  had  been  rejected  by  the  Secretary  of  the  Treasury,  as  the  law 
required  him  to  do,  because  they  were  not  wtihin  the  provisions  of  that 
trecdy^  provided  the  Secretary  should  deem  them  just.  The  act  was, 
therefore,  strictly  in  accordance  with  the  reasoning  of  the  reports — that 
it  was  just  to  indemnify  the  sufferers  in  1812-'13,  although  they  were 
Dot,  in  fact,  embraced  in  the  treaty  stipulations ;  and  the  effect  of  the 
aciwas  to  strike  out  the  condition  of  the  act  of  1823,  that  the  claims 
fihonld  be  within  the  treaty. 

If  anything  could  add  to  the  conclusiveness  of  these  considerations 
it  would  be  the  title  of  the  act  of  1834,  which  is  not  an  act  farther 
providing  for  the  carrying  into  effect  the  treaty  of  1819,  as  it  would 
nave  been  if  Congress  had  intended  to  recognize  the  claims  there  pro- 
vided for  as  embraced  in  the  treaty.  The  difference  in  the  title  from 
that  of  1823  shows  of  itself  the  different  footing  on  which  the  claims 
stood  before  Congress. 

II.  If  we  may  suppose,  however,  that  the  claims  before  us  come 
under  the  treaty,  it  is  fiirther  necessary,  in  order  to  maintain  the  case 
of  the  claimants  here,  not  only  to  show  that  the  treaty  provided  for  the 
payment  of  such  demands  as  should  be  established  by  process  of  law^ 
but  that  the  demand  in  question  has  been  so  established. 

Whether  we  adopt  the  construction  given  to  the  words  of  the  treaty 
by  the  claimants  in  this  respect,  and  admit  that  it  was  contemplated 
that  the  claims  should  be  established  by  what  is  technically  known  as 
process  of  laiOj  or  construe  the  treaty  as  Congress  did — as  authorizing 
an  examination  of  the  claims  by  a  judge  at  his  chambers,  who  should 
report  the  evidence  and  his  opinion  of  each  case  to  the  Secretary  of  the 
Treasury  for  his  revision — is  alike  immaterial,  so  far  as  the  result  on 
the  case  here  is  concerned.     For,  under  his  construction,  nothing  has 
been  done,  or  all  that  has  been  done  is  irregular  and  void ;  and  on  the 
other  construction,  the  tribunal  actually  constituted  has  decided  against 
him.     The  scheme  is  to  get  rid  of  the  doings  of  the  Secretary,  because 
they  are  against  the  claimant,  and  leave  the  action  of  the  judge  stand- 
ing, because  that  was  for  the  claimants.     To  do  this,  it  is  insisted  that 
the  treaty  stipulated  there  should  be  paid  what  should  be  established 
by  process  of  law,  which,  it  is  insisted,  were  proceedings  in  which,  by 
the  Constitution,  a  Secretary  or  executive  officer  could  take  no  part, 
because  the  Constitution  had  vested  the  judicial  power  in  the  Supreme 
Court,  and  in  such  infervor  courts,  &c. ;  that  it  is  inconsistent  with 
this  distinction,  established  by  the  Constitution,  to  permit  a  Secretary 
to  revise  the  judgments  of  a  court,  &c.,  &c. 

But  here  we  have  not  the  judgment  of  a  court,  but  ex  parte  exam- 
inations taken  at  the  chambers  of  the  judge,  reported  to  the  Secretary 
with  the  judge's  opinions  on  the  facts  so  proved.  Whether  it  is  ad- 
missible to  impose  such  duties  on  a  judge,  it  is  unnecessary  to  inquire. 
It  is  very  certain,  I  think,  that  proceedings  of  a  similar  character 
affecting  the  rights  of  individuals  would  be  held  invalid  and  of  no 
effect.  For  example,  if  any  one  of  the  supposed  sufferers  by  Gteneral 
Matthews'  proceedings  in  Florida  should  have  sued  him  for  trespass, 
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as  Mitcbell  was  raed  by  HarmoDj^  it  would  not  avail  to  show  that  the 
judge  bad  acted  in  his  cbambers  on  that  claim  and  decided  against  it. 

It  does  not  advance  the  case  to  show  that  the  treaty  conteihplatea 
proceedings  in  court,  over-which  the  Secretary  cannot  constitutionally 
exercise  supervision,  unless  such  proceedings  were  provided  for  by  law, 
and  are  shown  to  have  taken  place,  and  the  record  of  them  is  produced. 
Because,  unless  the  lata  provided  for  carrying  out  the  treaty  in  this 
respect,  and  the  courts  have  executed  it  accordingly,  it  is  of  little  mo- 
ment what  the  passage  ih  the  treaty  means.  But  the  law  does  not 
provide  for  the  institution  of  suits,  and  the  proceedings  under  it  were 
not  of  the  character  described  by  the  term  prootsa  of  law,  (See  this 
point  discussed  in  the  case  of  Ferreira,  13  Howard,  p.  47,  et  seq.) 

To  make  the  record  produced  of  any  effect,  as  evidence  of  pi 
ings  under  the  treaty,  it  is  necessary  for  the  claimant  to  relax  tne  strict 
meaning  of  the  words ;  and  when  this  is  done  so  as  to  admit  that -they 
may  be  satisfied  by  the  action  of  a  judicial  officer  (aU  of  court j  there  is 
then  certainly  no  constitutional  difficulty  in  the  revision  by  the  Secre- 
tary, because  the  judicial  power  spoken  of  in  the  Constitution,  whioh 
is  exclusive,  is  that  lodged  in  the  courts.  Besides,  the  decisions  in 
Yale  Todd's  case,  reported  in  the  note  to  Ferreira's  case  in  13  How- 
ard, pp.  48--52,  as  well  as  the  opinion  in  Ferreira's,  declares  that  such 
an  inquiry  as  was  here  committed  to  the  judges  was  not  a  judicial 
function  which  could  have  been  constitutionally  devolved  on  the  court, 
the  inquiry  being  there  as  here  an  ex  parte  inquiry  proper  only  to 
commissioners. 

It  is  then  clear  that  if  the  treaty  was  only  to  be  satisfied  by  a  pro- 
ceeding over  which  the  Secretary  should  exercise  no  supervision  tnat 
no  such  proceeding's  have  been  shown. 

As  respects  the  proposition  that  the  Secretary  was  merely  directed 
to  pay  the  awards,  and  that  he  was  not  made  by  law  the  revisor  of  the 
proceedings  of  the  judge,  it  seems  sufficient  to  refer  to  the  language 
of  the  act  of  1834,  authorizing  payment  of  the  awards  ^^  on  all  oases 
where  the  decision  of  said  judge  shall  be  deemed  by  the  Secretary  of  the 
Treasury  to  be  just."  Of  course  the  Secretary  could  pay  none  of  the 
awards  he  did  not  think  just,  and  unless  he  revised  the  decisions  he 
could  know  nothing  about  the  justice  of  the  claims. 

No  allusion  is  made  to  this  language  in  the  argument  in  support  of 
the  proposition,  but  the  effort  is  made  to  maintain  it  by  reasoning  ex- 
clusively on  the  second  section  of  the  act  of  1823,  and  assuming  it  as 
intended  to  carry  into  effect  the  treaty  both  as  respects  th^  claims  and 
as  to  the  particular  mode  of  establishing  them.  A*s  the  treaty  speaks 
of  ^^ process  oflawj*^  and  the  act  speaks  of  ^^adjudgiog,"  and  ^^adjust- 
ing "  ^^  agreeably  to  the  provisions  of  the  treaty,"  and  '^  judges  "  to 
decide,  it  is  thought  to  be  plain  that  nothing  but  judicial  proceedings 
are  meant ;  and  although  the  act  declares  ' '  these  decisions  with  the  evi- 
dence on  which  they  are  founded  shall  be  by  the  said  judges  reported 
to  the  Secretary  of  the  Treasury,  who,  on  being  satisfied  that  the  same 
is  just  and  equitable,  within  the  provisions  of  the  treaty,  shall  pay  the 
amount  thereof  to  the  person  or  persons  in  whose  favor  the  same  is 
adjudged,"  these  words  are  not  to  be  permitted  to  give  a  revisory 
power  to  the  Secretary,  because,  if  so,  the  action  of  the  judge  would  in 
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that  case  not  be  judicial.  The  arnoant  of  the  argument  is,  that  the 
treaty  required  the  claims  to  be  established  judicially,  and  that  cannot 
be  said  if  the  Secretary  has  any  authority  over  the  decision  ;  and  the 
act,  to  be  construed  consistently  with  this,  must  be  construed  so  as  to 
let  him  look  only  to  the  jurisdiction  of  the  judge,  and  so  the  words  of 
the  law,  ''just  and  equitable,"  go  for  nothing. 

Those  with  respect  to  reporting  the  evidence  are  in  like  manner  for 
no  purpose,  because  it  is  never  necessary  in  judicial  proceedings  to 
report  the  evidence  to  ascertain  whether  th^  court  has  jurisdiction. 
The  proposition  contended  for  plainly  nullifies  the  second  section  of  the 
act  of  1823,  as  well  as  the  provision  quoted  from  the  act  of  1834,  under 
which  this  claim  arises,  acted  on  without  question  till  lately  by  every 
Secretary  since  1823. 

It  is  said,  however,  that  this  court  may  entertain  the  petition  if  the 
treaty-  has  not  been  fulfilled,  because  the  government  had  entered  into 
a  contract  by  the  treaty,  the  enforcement  of  which  devolved  on  this 
court  by  the  act  creating  it. 

But  it  has  been  more  than  once  decided  by  this  court,  following  the 
decision  of  the  Supreme  Court,  in  6  Peters,  (see  Thomas'  case,)  that 
it  was  incompetent  for  this  court  to  revise  the  action  of  other  tribunals 
to  whom,  as  in  this  case,  the  decision  of  specific  questions  had  been 
committed  by  Congress. 

It  is  not  proposed,  to  ignore  the  act  of  1834  and  the  proceedings 
under  it.     Not  at  all.     The  argument  is,  that  the  treaty  has  not  been 
fulfilled,  because,  according  to  the  principles  of  the  laws  of  nations,  an 
agreement  to  make  satisfaction  for  injuries  includes  both  payment  of 
the  amount  of  the  loss  and  interest  thereon  till  paid  ;  and  when  we 
look  into  the  record  we  find  the  Secretary  refused  to*pay  interest,  and 
it  is  said  he  might  with  equal  propriety  have  refiised  to  pay  principal. 
With  equal  reason  it  may  be  urged  that  some  of  the  claims  rejected 
altogether,  if  therd  were  ever  any  such — I  confess,  however,  I  have 
never  heard  of  any  such — must  be  allowed,  to  fulfil  the  treaty.     But 
the  law  has  committed  the  discretion  to  the  judge,  subject  to  revision 
by  the  Secretary,  to  decide  on  the  amount  necessary  to  make  the  stipu- 
lated satisfaction ;  and  the  law  establishing  this  court  has  not  made 
it  a  court  of  error  to  revise  the  acts  of  such  tribunals,  either  as  to  the 
facts  on  which  they  have  proceeded  or  the  principles  by  which  they 
have  been  governed ;  and  it  is  as  true  now  as  when  the  opinion  in 
Ferreira's  case  was  written,  that  there  is  no  tribunal  to  review  the 
decision  in  such  cases.     What  induced  the  Secretary  to  cut  off  interest 
and  part  principal,  as  Mr.  Woodbury  did  in  this  case,  after  the  patient 
*  investigation,  as  the  notes  on  the  record  in  his  handwriting,  through- 
out, show  that  he  made  personally  and  critically,  it  is  not  for  us  to 
inquire.     He  probably  understood  the  whole  subject  fully  as  well  as 
we  ever  shall,  and,  I  have  no  doubt,  much  better  than  Mr.  Corwin 
did  when  he  allowed  the  part  of  the  principal  which  Mr.  Woodbury, 
after  such  careful  sifting  and  comparison  of  the  testimony,  had  disal- 
lowed.    Mr.  Woodbury  was  bound  to  allow  only  what  he  was  satisfied 
toasjuaty  no  matter  under  what  name  it  was  claimed,  and  I  am  sure 
he  allowed  all  he  thought  was  just. 

It  is  not  asked  that  all  the  proceedings  under  the  law  shouldtbe  held 
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for  nought,  and  that  the  court  should  proceed  to  the  consideration  a^^  ^ 
if  nothing  had  been  done,  but  only  that  not  enough  has  been  done. 
What  I  have  said  in  my  former  brief  on  this  point  I  commend  to  the 
attention  of  the  court.  Whenever  the  money  paid  shall  be  refunded, 
and  a  judicial  investigation  asked,  I  should  favor  an  act  granting  such 
an  investigation  and  paying  all  that  can  be  proved  under  it. 

The  character  of  the  testimony  and  proceedings,  and  the  amounts 
already  obtained  from  the  treasury,  can  leave  no  doubt  on  any  one's 
mind  that  the  claims  have  been  more  than  ten  times  overpaid  ;  and  I 
hope  the  court  will  not  accede  to  the  request  made  to  express  any 
opinion  on  any  abstract  question  as  to  interest,  or  on  any  point  not 
called  for  by  the  case. 

No  claim  for  interest  was  pressed  in  these  cases  till  the  principal  % 
was,  by  dint  of  importunity,  obtained  from  the  successors  of  Mr. 
Woodbury,  who  illegally  set  aside  his  judgments  and  allowed,  with- 
out any  additional  evidence,  and  I  have  no  doubt  without  considering 
all  the  evidence  already  in  the  department,  amounts  which  he,  upon 
patient  and  laborious  investigation,  had  rejected. 

This  was  contrary  to  law  and  the  settled  usages  of  the  department, 
not  to  open  the  decisions  of  prior  incumbents  of  the  office  without  new 
proof. 

Notwithstanding  this  evident  favoritism,  there  was  yet  not  quite 
•eourage  enough  in  those  who  thus  set  aside  Mr.  Woodbury's  judg- 
ments on  the  principal  sums  allowed  by  the  Florida  judge,  to  set  aside 
bis  judgment  on  the  interest.     But  the  scheme  of  bringing  the  ques- 
tion before  the  Supreme  Court  was  connived  at  by  the  department,  in 
pursuance  of  which  the  district  attorney  took  the  appeal  in  Ferreira's 
case ;  and  the  character  of  the  proceeding  is  illustrated  by  the  singular 
circumstance  that  the  appellee  who  moves  to  dismiss  the  appeal  for 
want  of  jurisdiction  in  the  court,  argues  against  his  own  motion,  and 
whilst  Mr.  Crittenden,  the  Attorney  General,  saying  he  knew  not  how 
the  case  got  there,  argued  in  favor  of  the  motion  of  the  defendants  to 
dismiss  it.     The  court  granted  their  motion,  however,  and  proceeded 
carefully  to  pass  upon  their  arguments,  and  overruled  them  ;  and  it  is 
this  decision  in  a  case  thus  brought  up  by  themselves,  and  upon  which 
they  invited  the  decision  of  the  Supreme  Court,  no  doubt  with  the  un- 
derstanding that  if  the  court  gave  a  favorable  opinion  they  should 
have  the  money,  which  they  now  except  to,  because,  contrary  to  their 
expectations,  the  Supreme  Court  decided  against  them.    Aside  from  the 
great  authority  of  the  court,  there  is  a  reason  special  to  the  case  which 
ought  to  make  the  decision  obligatory.     It  is  a  breach  of  faith  to  renew 
the  claim  here,  because,  when  they  had  been  permitted  to  get   the 
decision  of  that  court  upon  it,  with  an  agreement  to  pay  if  the  decision 
was  in  their  favor,  the  circumstances  imply  an  agreement  to  submit  on 
their  part;  and  whether  such  an  agreement  was  in  fact  made  or  not 
every  fair-minded  man  would  say  they  should  be  bound  by  the  decision. 

M.  BLAIR, 

u.  8.  saw. 
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ROBERT  HARRISON  vs.  THE  UNITED  STATES, 

Judge  OUckrist's  opinion. 

This  case  comes  before  as  hj  virtue  of  a  resolution  of  the  Senate, 
referring  to  this  court  the  memorial  of  the  claimant  with  the  papers 
on  the  nles  of  the  Semite  relating  thereto.  The  question  is  the  same 
as  that  heretofore  presented  in  the  case  of  Letitia  Humphreys,  and 
decided  bj  this  court.  The  opinions  heretofore  delivered  bj  Mr.  Jus- 
tice Blackford  and  myself  in  that  case  sufficiently  state  the  grounds 
p  on  which  that  decision  was  made,  and  we  refer  to  them  for  the  expres- 
sion of  oar  views. 

In  the  dissenting  opinion  of  Mr.  Justice  Scarburgh,  he  expressed 
the  opinion  that  the  word  ^^satisfaction/'  in  the  9th  article  of  the 
treaty  with  Spain,  of  the  year  1819,  bound  the  United  States  to  pay 
the  actual  value  of  the  property  lost  by  the  claimant,  and  the  interest 
CD  such  value  by  way  of  damages. 

In  the  opinion  which  I  delivered  in  the  case  of  Letitia  Humphreys, 
I  stated  that  I  was  inclined  to  agree  with  the  views  of  Jud^e  Scar- 
burgh  in  relation  to  the  meaning  and  effect  of  the  word  ^'  satisfaction" 
in  the  treaty.  In  saying  that,  I  expressed  only  my  individual  opin- 
ion, and  not  the  opinion  of  my  much  respected  associate,  Mr.  Justice 
Blackford.  As  I  have  already  intimated  my  opinion,  it  may  not  be 
improper  for  me  here  to  state  that  I  adhere  to  that  opinion  ;  and  that 
if  the  question  came  properly  before  us,  I  should  say  that  the  claimant 
was  entitled  to  the  interest  on  the  amount  of  his  loss  as  ascertained  by 
the  territorial  judge.  But  that  opinion  cannot  affect  the  decision  of 
this  case,  as  the  rights  of  the  claimant  must  depend  upon  the  construc- 
tion of  the  acts  of  Congress,  and  not  upon  the  stipulations  in  the 
treaty.  Our  views  upon  the  question  have  already  been  expressed, 
and  our  conclusion  is,  that  the  claimant  has  no  legal  cause  of  action. 
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LETITIA  HUMPHREYS  vs.  THE  UNITED  STATES. 

Opinion  on  the  re-argument  by  Chief  Justice  Gilchrist. 

By  the  9th  article  of  the  treaty  with  Spain  of  the  22d  of  February, 
1819,  (8  St.,  260,)  it  is  provided  as  follows : 

*'  The  United  States  will  cause  satisfaction  to  be  made  for  the  injuries, 
if  any,  which,  by  process  of  law,  shall  be  established  to  have  been 
suffered  by  the  Spanish  officers  and  individual  Spanish  inhabitants  by 
the  late  operations  of  the  American  army  in  Florida." 

On  the  3d  of  March,  1823,  (3  St.,  T68,)  an  act  was  passed  entitled 
'^  An  act  to  carry  into  effect  the  9th  article  of  the  treaty  concluded 
between  the  United  States  and  Spain  the  22d  day  of  February,  1819." 

The  first  section  provided  ^Hhat  the  judges  of  the  superior  oonrts 
established  at  St.  Augustine  and  Pensacola,  in  the  Territory  of  Florida, 
respectively,  shall  be,  and  they  are  hereby,  authorized  and  directed  to 
receive  ana  adjust  all  claims,  arising  within  their  respective  jurisdic- 
tions, of  the  inhabitants  of  said  Territory,  or  their  representatives, 
agreeably  to  the  provisions  of  the  ninth  article  of  the  treaty  with 
Spain,  by  which  the  said  Territory  was  ceded  to  the  United  States." 

The  second  section  enacted  ^Hhat  in  all  cases  in  which  said  judges 
shall  decide  in  favor  of  the  claimants,  the  decisions,  with  the  evidence 
on  which  they  are  founded,  shall  be,  by  the  said  judges,  reported  to 
the  Secretary  of  the  Treasury,  who,  on  being  satisfied  that  the  same 
is  just  and  equitable,  within  the  provisions  of  the  said  treaty,  shall 
pay  the  amount  thereof  to  the  person  or  persons  in  whose  favor  the 
same  is  adjudged,  out  of  any  money  in  the  treasury,  not  otherwise 
appropriated," 

Mr.  Secretary  Bush  held  that  the  words  in  the  treaty,  ^^  the  late 
operations  of  the  American  army  in  Florida,"  included  only  the  in- 
juries sustained  in  the  years  1818  and  1819,  and  that  the  injuries 
sustained  in  the  years  1812  and  1813  were  not  provided  for  by  the 
treaty,  and  he  refused  to  pay  any  claims  for  injuries  sustained  in  those 
years. 

On  the  26th  of  June,  1834,  (6  St.,  569,)  an  act  was  passed  provid- 
ing that  the  Secretary  of  the  Treasury  should  pay  the  amount  awarded 
by  the  judge  of  the  superior  court  at  St.  Augustine,  under  the  act  of 
March  3,  1823,  for  losses  occasioned  in  East  Florida  in  the  years  1812 
and  1813,  in  all  cases  where  the  decision  of  the  said  judge  shall  be 
deemed  by  the  Secretary  of  the  Treasury  to  be  just. 

The  second  section  provided  that  the  judge  be  authorized  to  receive, 
examine,  and  adjudge  all  cases  of  claims  for  losses  occasioned  by  the 
troops  aforesaid  in  1812  and  1813  not  before  presented  to  him,  or  in 
which  the  evidence  was  withheld  in  consequence  of  the  decision  of  the 
Secretary  that  such  claims  were  not  provided  for  by  the  treaty  of  1819, 
provided  they  should  be  presented  to  the  judge  within  one  year  from 
the  passage  of  the  act. 

The  effect  of  this  act  appears  to  have  been  to  authorize  the  claims 
for  losses  to  be  paid  whicn  were  rejected  by  the  Secretary  of  the  Trea* 
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suTyin  oonseqnenoe  of  his  construction  of  the  word  'Mate''  in  the 
treaty. 

Whien  Florida  was  admitted  into  the  Union. as  a  State  the  jurisdic- 
tion of  the  claims  referred  to  was  conferred  upon  the  district  court  by 
the  sixth  section  of  the  act  of  February  22, 184T.— (9  St.,  130.) 

In  the  present  case,  the  territorial  judge  in  Florida,  on  the  15th  day 
of  August,  1839,  certified  his  decree  in  favor  of  the  estate  of  which 
the  claimant  is  administratrix,  for  the  sum  of  $3,800,  with  an  interest 
of  five  per  cent,  from  the  10th  day  of  May,  1813.  The  sum  of  $3,800 
has  been  paid  at  the  treasury,  but  the  payment  of  interest  has  been 
refused,  and  the  question  is,  whether  the  claimant  is  entitled  to  the 
interest. 

In  the  able  and  thorough  discussion  which  has  been  had  in  this 
case,  much  was  said  concerning  the  extent  of  the  powers  of  the  Sec- 
retary under  the  acts  of  Congress  relating  to  this  subject,  and  it  be- 
comes necessary  to  examine  them  with  care  in  order  to  ascertain  their 
meaning. 

The  second  section  of  the  act  of  1823  provides  that  the  decisions 
of  judges,  with  the  evidence  on  which  they  are  founded,  shall  be  re- 
ported to  the  Secretary  of  the  Treasury,  who,  on  being  satisfied  that 
the  same  is  just  and  equitable,  within  the  provisions  of  the  treaty, 
shall  pay  the  amount  thereof. 

It  is  contended  by  the  claimant  that  the  only  power  of  the  Secretary 
was  to  ascertain  from  the  evidence  whether  the  claims  were  within  the 
provisions  of  the  treaty,  that  is,  that  the  claimant  was  a  Spanish  sub- 
ject and  not  a  citizen  of  the  United  States  ;  that  the  injury  was  occa- 
sioned by  the  operations  of  the  American  army,  and  not  by  other 
causes. 

No  authorities  need  be  cited  at  this  day  to  show  that  an  act  must  be 
so  construed  that  the  whole  of  it  shall  be  carried  into  effect  if  possible. 

Now,  if  the  authority  of  the  Secretary  were  confined  to  determining 
whether  the  claim  came  within  the  provisions  of  the  treaty,  the  words 
''just  and  equitable"  might  have  been  omitted,  and  were  mere  sur- 

Slnsage.  The  act  would  then  read,  that  the  Secretary,  ''on  being  satis- 
ed  that  the  same  is  within  the  provisions  of  the  treaty,  shall  pay  the 
amount  thereof."  It  is  admitted  that  the  Secretary  has  a  certain  duty 
to  perform  in  relation  to  the  decision  of  the  judge  besides  paying  its 
amount.  What  reason  is  there  for  determining  that  his  duty  relates 
to  the  question  whether  the  claim  is  within  the  provisions  of  the  treaty 
rather  than  to  the  question  whether  the  claim  is  just  and  equitable? 
Whether  the  claimant  was  a  Spanish  subject,  and  whether  his  losses 
were  occasioned  by  the  American  army,  are  certainly  questions  as  easy 
of  decision  as  the  justice  and  equity  of  his  claim.  Why  should  a 
supervisory  power  be  vested  in  the  Secretary  upon  one  point  rather 
than  upon  the  other?  Now,  the  words  "just  and  equitable"  have 
a  definite  meaning.  *  They  express  the  qualities  of  the  claim.  We 
cannot  suppose  that  they  were  inserted  at  random,  thoughtlessly,  and 
without  the  intention  that  any  effect  should  be  given  to  them.  We 
can  perceive  no  grounds  on  which  any  court  of  justice  could  reject 
them.     All  precedent,  all  reason  would  be  against  their  rejection. 
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We  cannot  discard  them  unless  they  are  destitute  of  meaning,  or  are 
at  variance  with  the  evident  purpose  of  the  act. 

Further,  if  instead  of  the  words  '^  just  and  equitable,  within  the  pro- 
visions of  the  treaty/'  the  language  had  been  ^^  justly  and  equitably 
within  the  provisions  of  the  treaty,"  there  might  have  been  some  ground 
for  saying  that  such  words  meant  only  that  the  Secretary  should  de- 
termine whether  the  claim  came  fairly  and  properly  within  the  treaty, 
upon  a  consideration  of  the  evidence.  But  it  is  sufficient  to  say  tliat 
such  is  not  the  language  used.  The  words  *  *  just  and  equitable' '  have, 
in  our  view,  a  definite  meaning  of  themselves.  They  have  no  con- 
nexion with  the  question  whether  the  claim  comes  within  the  provi- 
sions of  the  treaty.  They  require  the  Secretary  to  determine  whether 
the  claim  is  just  and  equitable,  and  whether  it  comes  within  the  pro- 
visions of  the  treaty.  And  the  decision  of  one  point  is  as  necessary 
a  part  of  his  duty  as  the  decision  of  the  other. 

Now,  it  is  not  denied  that  the  Secretary  is  authorized  to  determine 
whether  the  claim  is  within  the  provisions  of  the  treaty.  The  judge, 
by  deciding  in  favor  of  a  claim,  decides  that  it  is  within  his  jurisdic- 
tion. The  Secretary  may  review  and  re-examine  that  decision,  and 
may  determine  that  the  case  is  not  within  the  provision  of  the  treaty, 
and  therefore  not  within  the  jurisdiction  of  the  judge.  If  he  should 
reject  the  claim  for  that  reason,  he  would  render  the  decision  of  the 
judge  entirely  nugatory.  Is  there  any  reason  for  saying  that  Con- 
gress put  it  in  the  power  of  the  Secretary  to  reject  the  claim  altogether, 
because  it  did  not  come  within  the  jurisdiction  of  the  judge,  and  yet 
denied  him  the  power  to  reject  it  on  the  ground  that  it  was  not  just 
and  equitable  ?  We  cannot  perceive  why  the  one  power  might  not  as 
properly  be  given  him  as  the  other  ;  and  why  there  was  any  reason 
for  giving  him  a  supervisory  power  over  the  question  of  jurisdiction, 
and  denying  him  the  same  power  as  to  the  justice  and  equity  of  the 
claim.  Moreover,  whether  the  facts  proved  bring  a  claim  within  the 
provisions  of  the  treaty  is  a  question  of  law.  Whether  upon  the  facts 
proved,  the  claim  is  just  and  equitable,  is  not  a  question  of  law.  The 
claimant's  construction  would  amount  to  this  :  in  relation  to  the  ques- 
tion of  law  upon  which  the  decision  of  the  judge  who  is  appointed  to 
perform  that  duty  may  be  presumed  to  be  correct,  the  Secretary  has 
the  power  to  reverse  his  decision.  But  in  relation  to  the  equity  and 
justice  of  the  claim,  which  is  not  a  question  of  law,  and  about  which 
two  equally  honest  men  may  reasonably  differ,  the  decision  of  the  judge 
is  final.  This  is  the  conclusion  to  which,  as  it  seems  to  us,  the  claim- 
ant's reasoning  inevitably  tends  ;  and  upon  the  question  of  the  rea- 
sonableness of  such  a  conclusion,  it  does  not  appear  to  us  to  be  sound. 

This  claim  was  presented  under  the  provisions  of  the  act  of  1834. 
That  law,  as  we  have  seen,  required  the  claims  to  be  paid  *'  in  all 
cases  where  the  decision  of  the  said  judge  shall  be  deemed  by  the 
Secretary  of  the  Treasury  to  be  just." 

Now  it  is  evident,  that,  laying  aside  the  act  of  1823^  and  any  bearing 
it  may  have  upon  the  meaning  of  the  word  ''just,"  there  can  be  no 
doubt  as  to  the  power  of  the  Secretary.  If  he  does  not  deem  a  claim 
to  be  ^^just,"  he  is  not  to  pay  it.  The  meaning  of  the  word  '^  just," 
in  this  connexion,  differs  but  slightly,  if  at  all,  from  the  meaning  of 
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the  words  ''just  and  equitable"  in  the  act  of  1823.  A  just  claim  is 
also  a  just  and  equitable  claim.  The  justice  here  referred  to  is  that 
distributive  justice  which  consists  in  deciding  controversies  according 
to  the  laws  and  to  principles  of  equity.  Such  is  also  the  proper 
construction  of  the  words  *' just  and  equitable;"  and  so  far  as  the 
words  relate  to  the  character  and  quality  of  the  claim ^  we  can  see  no 
difference  in  the  effect  of  the  two  acts. 

But  it  is  agreed  that  the  two  acts,  being  in  pari  nuUerie,  are  to  be 
construed  together,  as  if  they  were  one  law,  and  that  the  word  ^^just" 
in  the  act  of  1834  means  ^'just  and  equitable,  within  the  provisions 
of  the  treaty,"  according  to  the  act  of  1823.  Admitting  this  to  be 
true,  and  it  is  not  necessary  for  us  to  deny  it,  it  does  not  help  the 
argument,  for  the  question  still  recurs  as  to  the  meaning  of  the  act  of 
1823. 

This  view  of  the  meaning  of  the  act  is  corroborated  by  the  opinion 
of  the  Supreme  Court  in  the  case  of  Ferreira,  13  Howard,  47,  where 
it  is  said  that  the  claim  is  to  be  paid,  '^  if  the  Secretary  thinks  it  just 
and  equitable,  but  not  otherwise." 

As  a  further  illustration  of  our  views  upon  this  point,  it  may  be 
added  that  a  claim  may  be  within  the  provisions  of^  the  treaty,  and 
yet  may  not,  as  preferred,  be  just  and  equitable.     That  is,  a  claimant 
may  prove  that  be  was  a  subject  of  Spain,  and  that  he  suffered  losses 
by  the  operations  of  the  American  army  in  Florida  in  the  years  1812 
and  1813.     Upon  a  consideration  of  the  evidence,  the  judge  may  be 
of  opinion  that  the  claimant  has  suffered  losses  amounting  to  the  sum 
of  $  1 ,000.     The  opinion  of  the  Secretary  may  be  that  the  claim  is  not 
^' JQst  and  equitable"  for  that  amount,  but  that  it  is  so  for  the  sum  of 
$300.     Now,  it  appears  to  us  that  if  the  Secretary,  upon  examining 
the  evidence  should  be  of  opinion  that  it  would  not  be   ^' just  and 
equitable"  to  allow  the  claimant  more  than  $500,  it  would  be  his  duty 
to  reduce  the  claim  to  that  sum,  notwithstanding  the  decision  of  the 
judge.     It  is  only  in  this  way  that,  in  our  opinion,  the  proper  effect 
can  be  given  to  the  words  ^' just  and  equitable ;"  and  unless  this  effect 
bt*  given  them,  they  might,  as  we  have  intimated,  as  well  have  been 
left  oat  of  the  act  altogether.      Moreover,  as  the  evidence  on  which 
the  decisions  are  founded  is  to  be  reported  to  the  Secretary,  it  must 
be  for  the  purpose  of  enabling  him  to  examine  and  act  upon  it.     If 
the  claimant's  construction  of  the  act  be  correct,  only  so  much  of  the 
evidence  as  relates  to  the  question  whether  the  claimant  comes  within 
the  provisions  of  the  treaty  need  be  reported  to  the  Secretary,  for  it 
is  upon  that  only  that  he  is  to  act.     This  would  require  us  to  say 
that,  notwithstanding  the  language  of  the  act,  the  judge  might  report 
only  so  much  as  relates  to  that  question— a  discrimination  which  we 
certainly  have  no  authority  to  make,  beause  the  act  requires  the  evi- 
dence, that  is,  the  whole  evidence,  to  be  reported. 

Our  construction  of  the  law,  therefore,  is,  that  it  was  competent 

for  the  Secretary  to  reduce  the  amount  of  the  decision  of  the  judge 

to  such  a  sum  as  he  should  deem  ^' just  and  equitable,"  and  that  in 

rejecting  the  interest  he  did  no  more  than  he  was  authorized  to  do  by 

the  act. 

The  2d  section  of  the  act  of  1823  provides  that  the  Secretary,  on 
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being  satisfied  that  the  decision  of  the  judge  is  '^jnst  and  equitable/' 
^'  shall  pay  the  amount  thereof."  It  is  argued  that  this  last  expres- 
sion refers  to  the  decision  of  the  judge  alone,  and  directs  the  Secretary 
to  pay  the  amount  of  the  decision. 

Now  it  may  be  admitted,  that,  according  to  the  strict  grammatical 
oonstru'^tion  of  the  sentence,  the  words  ^^the  amount  thereof"  do 
refer  to  the  decision  of  the  judge;  and  if  the  rules  of  grammar  were 
also  the  invariable  rules  of  construction  to  be  applied  in  order  to  as- 
certain the  meaning  of  a  statute,  the  position  of  the  claimant  would 
be  correct.  But  if,  as  we  have  endeavored  to  show,  the  Secretary  is  to 
determine  whether  the  claim  allowed  by  the  judge  be  ^^just  and 
equitable,"  the  words  directing  ^'  the  payment  thereof"  must  be  ap- 
plied to  the  decision  of  the  judge,  only  sub  modoj  with  a  limitation, 
and  must  mean  the  amount  of  the  decision,  as  limited  and  reduced 
by  the  Secretary.  These  words  must  be  construed  in  reference  to  the 
meaning  of  that  part  of  the  section  which  precedes  them.  They 
have  not,  of  themselves,  such  a  controlling  power  as  to  deprive  the 
words  '*  just  and  equitable"  of  their  efficiency,  and  mean  only  that 
when  the  claim  has  passed  under  the  supervision  of  the  judge  and  of 
the  Secretary,  the  amount  finally  ascertained  to  be  due  shall  be  paid 
according  to  the  provisions  of  the  act. 

We  come  now  to  the  consideration  of  the  treaty,  as  it  may  be  re- 
marked that,  whatever  else  may  be  predicated  of  it,  it  is  clear  that  it 
is  nothing  more  nor  less  than  a  promise  on  the  part  of  the  United 
States  that  they  will  do  a  certain  thing — that  is,  that  they  will  cause 
satisiaction  to  be  made  for  the  injuries  therein  mentioned.  Of  itself, 
the  treaty  creates  no  tribunal,  and  authorizes  no  person  whomsoever  to 
take  cognizance  of  any  claim  for  such  injuries.  It  was  left  to  the 
legislature  to  determine  upon  whom  the  duty  sheuld  involve  of  investi- 
gating and  deciding  upon  the  claims.  It  will  hardly  be  contended 
that,  in  the  absence  of  an  act  of  Congress,  any  court  in  the  Union  could 
entertain  jurisdiction  of  the  subject-matter  of  the  claims.  It  follows, 
then,  that  it  is  to  the  act  of  Congress,  and  to  that  alone,  that  we  must 
look  for  the  jurisdiction  conferred  upon  the  territorial  judge  in  Florida. 
The  promise  made  in  the  treaty  was  by  the  United  States  to  Spain.  If 
Congress  has  failed  to  keep  that  promise,  it  is  Spain  only,  the  other 
party  to  the  contract,  who  has  any  right  to  complain,  or  to  call  the 
United  States  to  account. 

In  the  case  of  Foster  vs.  Neilson,  2  Pet.,  3U,  8  Curtis,  121,  Chief 
Justice  Marshall  says :  ^^  A  treaty  is  in  its  nature  a  contract  between 
two  nations,  not  a  legislative  act.     It  does  not  generally  effect,   of 
itself,  the  object  to  be  accomplished,  especially  so  far  as  its  operation 
is  infra-territorial,  but  is  carried  into  execution  by  the  sovereign  power 
of  the  respective  parties  to  the  instrument.     In  the  United  States  a 
different  principle  is  established.     Our  Constitution  declares  a  treaty 
to  be  the  law  of  the  land.     It  is  consequently  to  be  regarded  in  courts 
of  justice  as  equivalent  to  an  act  of  the  legislature  whenever  it  operates 
of  itself  without  the  aid  of  any  legislative  provision.     But  when  the 
terms  of  the  stipulation  import  a  contract,  when  either  of  the  parties 
engages  to  perform  a  particular  act,  the  treaty  addresses  itself  to  the 
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political  3  not  the  judicial  department,  and  the  legislature  must  exe- 
cute the  contract  before  it  can  become  a  rule  for  the  court." 

Upon  this  point  the  reasoning  of  the  Supreme  Court  in  the  case  of 
The  United  States  w.  Ferreira,  13  Howard,  40,  (19  Curtis,  373,)  seem 
to  us  incontrovertible.  It  is  there  said :  ^  ^  The  treaty  certainly  created 
no  tribunal  by  which  these  damages  were  to  be  adjusted,  and  gives 
no  authority  to  any  court  of  justice  to  inquire  into  or  adjust  the 
amount  which  the  United  States  were  to  pay  to  the  respective  parties 
who  had  sufifered  damage  from  the  causes  mentioned  in  the  treaty. 
It  rested  with  Congress  to  provide  one  according  to  the  treaty  stipula- 
tion. But  when  that  tribunal  was  appointed  it  derived  its  whole 
authority  from  the  law  creating  it,  and  not  from  the  treaty,  and  Con- 
gress had  the  right  to  regulate  its  proceedings  and  limit  its  power 
and  to  subject  its  decisions  to  the  control  of  an  appellate  tribunal,  if  it 
deemed  it  advisable  to  do  so." 

' '  Undoubtedly  Congress  was  bound  to  provide  such  a  tribunal  as  the 
treaty  described.  But  if  they  failed  to  fulfil  that  promise,  it  is  a 
question  between  the  United  States  and  Spain.  The  tribunal  created 
to  adjust  the  claims  cannot  change  the  mode  of  proceeding,  or  the 
character  in  which  the  law  authorizes  it  to  act,  under  any  opinion  it 
mav  entertain  that  a  different  mode  of  proceeding,  or  a  tribunal  of  a 
different  character,  would  better  comport  with  the  provisions  of  the 
treatj.  If  it  acts  at  all^  it  acts  under  the  authority  of  the  law,  and 
must  obey  the  law." 

Now,  it  appears  to  us  that  the  reasoning  of  the  counsel  for  the  claim- 
ant, in  relation  to  the  character  of  the  tribunal  in  Florida,  is  unsound. 
It  is  assumed  that,  because  the  United  States  have  promised  that  they 
will  make  satisfaction  for  the  injuries  which  by  process  of  law  shall  be 
established  to  have  been  suffered,  and  because  the  act  of  1823  was 
intended  to  carry  the  treaty  into  effect,  therefore  the  act  must  be  con- 
strued with  reference  to  the  words  '* process  of  law"  in  the  treaty,  and 
the  tribunal  in  Florida  must  be  a  judicial  tribunal,  whatever  power 
of  revision  may  be  vested  in  the  Secretary  of  the  Treasury.  The 
argument  makes  the  ninth  article  of  the  treaty  the  paramount  law 
of  the  case.  Now  this  ninth  article  is  not  incorporated  into  the 
act,  and  the  judge  must  examine  it  only  for  the  purpose  of  ascertaining 
what  injuries  those  were  of  which  he  was  to  take  cognizance.  If  the 
claimant  were  a  Spanish  subject,  and  sustained  injuries  by  the  opera- 
tions of  the  American  army,  the  jud^e  might  examine  further,  and 
award  such  a  sum  as  he  considered  ' '  satisfaction' '  for  the  injuries  he  had 
sustained.  But  whether  his  decision  was  final — whether  it  was  AJudg^ 
mtnij  in  the  strict  sense  of  the  word — was  not  a  legitimate  question  for 
his  consideration.  It  was  not  necessary  for  him  to  determine  whether 
the  words  ^^process  of  law"  did  or  did  not  mean  that  the  proceedings 
and  decision  must  necessarily  possess  all  the  elements  and  attributes 
of  a  judicial  proceeding.  And  we  do  not  understand  that  Judge  Bron- 
8on,  in  his  opinion,  which  is  certainly  the  work  of  an  able  and  in- 
vestigating man,  considers  that  this  question  is  within  his  province. 
So  far,  then,  as  related  to  his  duties,  the  words  ^'  process  of  law"  did 
not  require  his  examination,  and  the  treaty  in  that  particular  could 
not  for  him  furnish  the  paramount  law  of  the  case. 
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But  the  position  is  taken  that  the  awards  made  by  virtoe  of  the  act 
of  1823  are  judicial  decisions,  because  the  injuries  are  to  be  established 
by  **  process  of  law."  The  words  **  process  of  law"  are  supposed  to 
give  the  character  of  judicial  proceedings  to  any  mode  which  might  be 
adopted  of  ascertaining  the  amount  of  the  injuries.  The  argument 
proves  this,  or  it  proves  nothing.  If  a  person  styled  commissioner 
had  been  appointed  to  examine  the  claims,  and  the  results  of  his  in- 
quiries had  been  styled  *^  awards,"  and  a  power  to  revise  them  had 
been  given  to  the  Secretary,  still,  if  the  title  of  the  act  of  1823  Lad 
been  retained,  this  reasoning  would  equally  prove  that  the  awards 
must  hejtulgmeniSf  because  the  treaty  provided  for  a  "  process  of  law." 
It  is  necessary  to  assume  that  the  decisions  must  he  judicial  decisions, 
in  order  to  make  the  deduction  that  no  power  to  revise  them  can  be 
given  to  the  Secretary.  But  one  of  the  strongest  reasons  for  holding 
that  the  decision  is  not  the  judgment  of  a  court  of  justice,  is,  that  it 
is  to  be  reported  to  the  Secretary,  with  the  evidence  on  which  it  is 
founded,  and  that  the  Secretary,  who  is  not  a  judicial  officer,  is  to  re- 
vise it.  He  is  a  judicial  officer  only  in  the  sense  in  which  every  one 
is  a  judicial  officer  who,  in  the  discharge  of  his  duty,  is  bound  to  ex- 
ercise his  judgment  and  discretion. 

Now  let  it  be  admitted,  for  the  sake  of  the  argument,  that  the  posi- 
tion of  the  claimant  is  correct,  and  that  Congress  were  bound  by  the 
ninth  article  of  the  treaty  to  constitute  a  court  of  record  for  the  pur- 
pose of  establishing  the  injuries  which  had  been  suffered,  and  that 
they  intended  by  the  act  of  1823  to  constitute  such  a  court  as  the 
treaty  required.  Admitting  all  this,  sHU  the  question  recurs,  have 
they  done  what  they  intended  ?  To  this  we  must  answer,  that  they  have 
not ;  quod  voluerunt^  non  dixerunt.  We  must  still  look  to  the  act 
constituting  the  tribunal,  in  order  to  understand  its  nature  and  char- 
acter. '*  Certainly,"  as  is  said  in  the  case  of  Ferreira,  *'  the  tribunal 
which  acts  under  the  law  of  Congress,  and  derives  all  its  authority 
from  it,  cannot  call  in  question  the  validity  of  its  provisions,  nor 
claim  absolute  and  final  power  for  its  decisions,  when  the  law,  by 
virtue  of  which  the  decisions  are  made,  declares  that  they  shall  not  be 
final,  but  subordinate  to  that  of  the  Secretary  of  the  Treasury,  and 
subject  to  his  reversal." 

We  have  referred  to  the  case  of  the  United  States  t;^.  Ferreira,  13 
Howard,  40.  Of  the  decision  in  that  case,  we  desire  to  remark  that 
the  reasoning  of  the  courts  so  far  as  we  have  had  occasion  to  quote  it, 
commends  itself  to  and  satisfies  our  judgment.  For  our  present  pur- 
pose, it  is  unnecessary  for  us  to  determine  how  far  this  court  is  to  be 
considered  as  one  of  the  *^  tribunals  inferior  to  the  Supreme  Court"  in 
the  sense  of  the  Constitution,  or  how  far  the  decisions  of  the  Supreme 
Court  are  binding  authorities  upon  us.  But  we  think  every  rational 
mind  would  agree,  that,  except  in  a  decision  which  we  should  see 
clearly  was  manifestly  erroneous  upon  an  important  question,  it  would 
be  better  for  the  republic  that  the  judgments  of  that  tribunal  should 
be  held  to  be  final,  that  there  may  be  an  end  of  litigation.  We  can 
by  no  means  agree  to  the  position  taken  by  the  claimant  that  the  doc- 
trines stated  in  the  opinion  in  the  case  of  Ferreira  are  extrajudicial, 
and  that  the  reasonings  of  the  court  are  to  be  regarded  as  mere  obila 


BOBEBT  HABBISON.  189 

dicta.  It  is  urged  that  the  decision  is  legal  authority  ouly  to  show 
that  the  court  had  no  jurisdiction,  that  being  the  question  before  the 
court.  It  follows,  then,  that  even  if  it  should  be  necessary  to  demon* 
strate  the  truth  of  certain  propositions,  in  order  to  show  why  the  court 
had  no  jurisdiction,  no  statement  by  the  court  of  any  principle,  how- 
ever deliberate  and  well  considered,  is  entitled  to  any  weight.  It 
follows,  also,  that  the  reac^oning  of  the  court  by  which  they  are  led  to 
the  conclusion  is  always  to  be  rejected  as  author.ty,  and  the  conclusion 
only  is  to  be  adopted.  Such  a  position,  we  apprehend,  is  entirely  at 
variance  with  the  practice  of  the  courts  and  of  the  bar  in  England  and 
America.  It  is  not  uncommon^  and  it  is  often  highly  beneficial,  for 
courts  to  determine  the  material  point  in  a  case  upon  one,  two,  or 
three  grounds.  It  is  by  no  means  the  understanding  of  the  legal 
profession  that,  because  in  such  a  case  the  court  might  have  settled 
the  question  upon  one  ground,  therefore  the  opinion  of  the  court  upon 
the  other  grounds  is  to  be  regarded  as  extrajudicial.  In  the  case  of 
Ferreira,  whether  the  court  might  or  might  not  have  reached  their 
conclusion  by  a  different  process  of  reasoning  from  that  which  they 
adopted,  we  cannot  assent  to  the  position  that  the  reasoning  which 
they  used  is  to  be  regarded  as  extrajudicial. 

We  do  not  think  that  we  can  look  beyond  the  acts  of  Congress 
which  authorize  the  territorial  judge  and  the  Secretary  of  the  Treasury 
to  investigate  and  pass  upon  these  claims.     Under  the  treaty  alone, 
without  an  act  of  Congress,  no  tribunal  would  be  authorized  to  act. 
If  we  say  that  the  Secretary  has  no  power  to  revise  the  doings  of  the 
judge,  where  are  we  to  stop  ?    The  result  would  be,  and  that  is  the 
effect  of  the  argument,  that  for  all  substantial  purposes  he  is  to  take 
the  decision  of  the  judge  as  final  and  conclusive  upon  him.     This 
might  be  very  proper  if  Congress  had  seen  fit  so  to  enact.     But  it 
seems  to  us  that  the  act  gives  him  an  authority  as  substantial,  as 
difficult  to  be  ignored  or  lost  sight  of,  as  that  which  it  gives  to  the 
judge.     Whether  the  act  does  in  reality  carry  out  the  treaty  is  not 
the  question  before  us.     It  may  or  may  not  accomplish  the  object  in- 
tended, but,  perfect  or  imperfect,  it  is  the  only  basis  on  which  this 
claim  rests,  so  far  as  any  judicial  action  or  quasi-iudicial  action  is 
concerned.     We  cannot  make  the  law,  but  must  take  it  as  we  find  it 
existing.     We  can  perceive  no  legitimate  mode  of  avoiding  the  con- 
clusion, that  the  merits  of  this  claim  were  to  be  submitted  to  the  Sec- 
retary of  the  Treasury  for  his  decision,  and  that  such  decision  upon 
the  justice  and  equity  of  the  claim  was  final,  and  that  he  had  a  right 
to  reduce  the  amount  reported  by  the  judge,  either  by  striking  off  the 
interest,  or  a  part  of  the  principal,  or  both  of  them. 

With  these  views  it  is  unnecessary  for  us  to  consider  the  question 
whether  the  word  '' satisfaction"  in  the  treaty  entitles  the  claimant 
to  interest,  or  whether  the  mode  provided  by  the  tict  of  Congress  for 
the  settlement  of  the  claim  is  such  a  ^'  process  of  *^law"  as  the  treaty 
contemplates,  and  our  opinion  is,  that  the  claimant  has  established  no 
cause  of  action  against  the  United  States. 

At  the  same  time  I  am  willing  to  state  that  the  inclination  of  my 
mind  is,  to  agree  with  the  views  expressed  by  Judge  Scarburgh,  in 
his  dissenting  opinion,  in  relation  to  the  meaning  and  effect  of  the 
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word  *^  satisfaction"  in  the  treaty.  The  reason  why  T  have  not  ex- 
pressed my  views  on  that  point  in  this  opinion  is,  because  it  appeared 
to  me  that  the  decision  of  this  case  most  be  governed  by  the  acts  of 
Congress  rather  than  by  the  stipulations  of  the  treaty. 


LETITIA   HUMPHREYS,    ADMINISTRATRIX   OP  ANDREW 

ATKINSON,  DECEASED, 

THE  UNITED  STATES. 

ScARBURGH,  J.,  disscnted. 

My  former  convictions  being  rather  strengthened  than  weakened 
by  the  reconsideration  of  this  case,  I  am  under  the  necessity  of  again 
dissenting  from  the  judgment  of  the  court.  In  the  opinion  which  I 
delivered  at  the  hearing  of  this  case,  I  set  forth  very  much  at  large  the 
grounds  on  which  it  is  founded,  and  should  now  content  myself  with 
a  mere  refierence  to  it  for  the  reasons  on  which  my  present  dissent  is 
based,  but  for  the  consideration  that  the  opinion  now  delivered  by  the 
majority  of  the  court  turns  mainly  on  one  of  the  points  which  I  dis- 
cussed at  some  length  in  my  former  opinion,  and  a  becoming  respect 
for  my  brethren  requires  that  I  should  briefly  state  why  I  do  not  con* 
cur  in  their  views. 

In  my  former  opinion,  I  adopted  as  sound  and  correct  the  follow- 
ing propositions : 

I.  That  this  case  is  embraced  by  the  ninth  article  of  the  treaty. 

II.  That  by  the  ninth  article  the  United  States  stipulated  to  pro* 
vide  a  judicial  tribunal  before  which  the  injuries  therein  contemplated 
should  be  established. 

III.  That  the  United  States,  in  stipulating  that  they  would  cause 
satisfaction  to  be  made  for  those  injuries,  undertook  to  pay  the  suf-* 
ferers,  not  only  the  actual  value  of  the  property  lost,  but  interest  on 
such  value,  by  way  of  damages,  for  the  loss  of  the  use  of  the  property^ 
from  the  time  the  injury  was  committed. 

IV.  That  upon  the  judicial  establishment  of  the  injury,  the  United 
States  became  absolutely  and  unconditionally  bound  to  pay  its  pecu- 
niary value  thereby  ascertained,  to  wit:  the  atnount  of  the  judgment. 

V.  That  by  the  acts  of  1823  and  1834  provision  was  made  by  Con- 
gress to  carry  the  ninth  article  of  the  treaty  into  effect,  in  accordance 
with  these  views.     And — 

YI.  That  the  judgment  on  which  the  present  claim  was  founded 
having  been  rendered  by  a  competent  tribunal,  the  injury  complained 
of  was  thereby  judicially  established,  and,   thereupon,  the  United 
States  became  bound  by  the  faith  of  treaties  as  well  as  by  the  judg- 
ment itself  to  render  full  satisfaction  therefor. 

And  hence  I  deduced  the  conclusion  that  the  petitioner  is  entitled 
0  relief. 
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The  judgment  of  the  court  now  to  be  entered  rests,  as  I  understand 
it,  entirely  upon  the  ground  that  the  acts  of  1823  and  1834  invested 
the  Secretary  of  the  Treasury  with  the  power  of  revising  and  correct- 
ing, at  his  discretion,  the  decision  of  the  judge ;  and  that  the  action  of 
the  Secretary  of  the  Treasury  thereon  is  final  and  conclusive.  But  I 
UBderstand  the  presiding  judge  to  state  for  himself  that  the  inclina- 
tion of  his  mind  is  to  agree  with  the  views  expressed  in  my  former 
opinion  in  relation  to  the  meaning  and  effect  of  the  word  '^satisfac- 
tion "  in  the  treaty.  Such  being  his  opinion,  a  majority  of  the  court 
at  least  concur  in  saying  that  the  petitioner  has  not  received  all  that 
she  is  entitled  to ;  and  if  this  be  true — and  that  it  is,  it  seems  to  me, 
cannot  be  successfully  controverted — ^the  result  must  be  that  she  will 
lose  her  claim,  not  because  it  is  not  justly  due  her,  but  for  some  other 
reason,  which  excuses  the  United  States  from  liability,  but  does  not 
satisfy  the  debt  I 

There  can  be  no  doubt  that  it  was  the  duty  of  Congress,  in  the  enact- 
ment of  a  law  to  carry  the  ninth  article  of  the  treaty  into  effect,  to 
provide  (1)  a  tribunal  before  which  the  injuries  contemplated  by  it 
might  be  established ;  and  (2)  that  when  established,  due  satisfaction 
thereof  should  be  made.    And  to  my  mind  it  is  equally  clear  that  the 
tribunal  contemplated  by  the  treaty  is  a  judicial  tribunal.     The  first 
of  these  objects  is  provided  for  in  the  first  section  of  the  act  of  1823, 
and  the  second  section  of  that  act  provides  for  the  second  object.  That 
the  first  section,  if  it  stood  alone,  does  abundantly  provide  for  the  first 
object,  and  constitute  a  judicial  tribunal  for  its  accomplishment,  has 
never  been,  and  cannot  be  controverted.     It  is  clear  beyond  dispute. 
The  words  used  not  only  warrant,  but  require  such  a  construction. 
By  it  full  force  and  effect  are  given  to  each  word,  and  each  word  is 
understood  according  to  its  ordinary  meaning.     And  not  only  is  this 
true,  but  a  different  construction  would  be  opposed  to  the  ideas  of  Con- 
gress in  the  enactment  of  the  law,  and  wrest  their  words  to  a  mean- 
ing contrary  to  their  intention.     It  is,  I  respectfully  submit,  because 
due  attention  has  not  been  paid  to  this  view  of  the  subject,  that  undue 
weight  has  been  given  to  the  words  ''just  and  equitable"  in  the 
second  section,  and  an  erroneous  construction  of  the  whole  law  has 
been  adopted.  Whilst  it  is  strenuously  insisted  that  those  words  must 
be  interpreted  in  their  strongest  and  most  latitudinous  sense,  it  seems 
to  be  forgotten  that  the  effect  must  be  to  put  upon  the  words  of  the 
first  section  a  construction  which  they  do  not  naturally  bear,  and 
thereby  defeat  the  professed  object  of  the  act.     And  this,  strange  as 
it  may  seem,  is  done  under  the  erroneous  impression — I  state  it  with 
the  most  deferential  respect  for  those  who  differ  from  me — that  it  is 
rendered  necessary  by  that  sound  rule  of  construction  which  requires 
a  statute  to  be  so  construed  that,  if  it  can  be  prevented,  no  clause, 
sentence,  or  word,  shall  be  superfluous,  void,  or  insignificant ;  (6  Bac, 
Ab.,  380;)  whilst,  in  truth,  it  results  in  a  direct  violation  of  that  rule, 
for  it  not  only  perverts,  but  sets  aside  the  plain  words  of  the  first  sec- 
tion of  the  act.     It  disregards,  too,  another  rule,  equally  sound  and 
equally  philosophical,  which  requires  that,  in  determining  the  mean- 
ing of  the  words,  all  the  parts  of  the  statute  are  to  be  compared,  con- 
sidered, and  construed,  with  reference  to  each  other.     One  part  of  a 
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statute  mufit  be  so  constraed  bj  another,  that  the  whole  may,  h 
ble,  stand :  lU  rea  magis  valecUf  quam  pereat.  Hence  general  words 
may  be  restrained^  and  clauses  controlled  by  clauses ;  and  hence  the 
suggestion,  not  only  of  reason  and  justice,  but  of  law,  that  the  words 
^'equitable  and  just"  are  to  be  construed  with  reference  to  their  c<m^ 
nexion  and  their  relation  to  other  words,  and  to  the  object  of  the 
statute.  It  may  not  be  improper,  in  this  connexion^  to  suggest  that 
the  second  section  is  merely  subsidiary  to  the  first,  and  hence,  bo  far 
from  being  allowed  to  control  it,  must,  if  necessary,  yield  to  the  first 
section.  The  object  of  the  first  section  is  to  establish  the  injury  and 
perfect  the  obligation  of  the  United  States  to  satisfy  it,  whilst  the 
second  was  designed  merely  to  carry  this  object  into  effect.  The  first 
provides  the  judgment ;  the  second,  the  execution. 

It  seems  to  be  considered  that  inasmuch  as  the  words  ^' just  and 
equitable"  have  a  definite  meaning,  they  must  confer  upon  the  Sec- 
retary of  the  Treasury  the  power  of  revising  the  decision  of  the  judge. 
This  view  of  the  subject,  1  most  respectfully  suggest,  is  based  upon 
the  erroneous  assumption  that,  under  it,  a  sense  is  attached  to  those 
words  different  from  that  which  is  given  them  in  the  construction 
which  I  have  adopted.     The  only  difference  between  the  two  con- 
structions, in  this  respect,  is  to  be  found  in  the  application  of  those 
words.     In  the  one,  they  are  applied  to  the  injury  complained  of, 
and  are  understood  to  devolve  upon  the  Secretary  of  the  Treasury  the 
power  of  deciding  whether  such  injury  be  "just  and  equitable;" 
whilst,  in  the  other,  they  are  applied  to  the  decision  of  the  judge,  and 
are  understood  to  be  merely  directory  to  the  Secretary  of  the  Treasury. 
The  ibrmer  has  no  reference  to  the  treaty,  and  considers  the  words 
"just  and  equitable"  as  having   no  connexion  with  the  question 
whether  the  claim  comes  within  the  provisions  of  the  treaty.     The 
latter  regards  the  due  execution  of  the  treaty  as  the  great  object  of 
the  statute,  and  the  paramount  consideration  in  its  construction.     It 
proceeds  upon  the  idea  that  all  the  parts  of  the  statute  were  desis^ned 
to  be  consonant  to  each  other,  and  that  one  and  the  same  spirit  reigned 
throughout  the  statute ;  and  in  applying  the  words  "just  and  equita- 
ble" to  the  decision  of  the  judge,  instead  of  the  original  injury,  it 
conforms  not  only  to  the  spirit  and  intention,  but  to  the  very  letter  of 
the  statute;  for  no  one  disputes  that  the  literal  meaning  of  the  lan- 
guage refers  the  words  "just  and  equitable"  to  the  decision  of  the 
judge,  and  the  spirit  and  intention  of  the  statute  are  too  plain  to  ad- 
mit of  question.     In  a  word,  the  former  subverts,  whilst  the  latter 
subserves,  the  treaty. 

The  difference  between  these  two  applications  of  the  words  ^' just 
and  equitable"  is  sufficiently  obvious.  The  treaty  provides  that 
satisfaction  shall  be  made  for  the  injuries  which  shall  be  judicially 
established.  Upon  the  judicial  establishment  of  the  injury,  therefore, 
satisfaction  is  due.  In  the  nature  of  things,  as  well  as  in  law,  the 
judgment  is  the  only  evidence  which  can  be  adduced  of  the  judicial 
establishment  of  the  injury  ;  in  other  words,  it  is  the  only  competent 
evidence  of  itself.  The  first  section  of  the  act  of  1823  provides  a  tri- 
bunal, and  invests  it  with  the  power  of  judicially  establishing  the  in- 
juries.     A  judgment  of  that  tribunal  in  a  proper  case^  therefore, 
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establishes  the  iDJuiy,  and  such  a  judgment  is  ''just  and  equitable/ 
within  the  provisions  of  the  treaty,  for  it  is,  in  justice  and  equity, 
precisely  such  a  judgment  as  the  treaty  contemplates,  and  such  a 
jadgment  as  is  entitled  to  satisfaction.  In  determining,  then,  whether 
the  decUion  of  the  judge  is  ''just  and  equitable,  within  the  provisions 
of  the  treaty,"  the  simple  inquiry  is,  was  it  made  by  the  proper  judge 
in  a  proper  case  ?  But  whether  the  injury  complained  of  is  "  just  and 
equitable"  is  altogether  a  different  question.  Still,  the  terms  them- 
selves are,  in  both  instances,  used  in  the  same  sense.  In  what  sense 
they  are  definite  I  have  heretofore  considered. 

It  would  be  easy  to  show,  too,  that  the  words  "just  and  equitable" 
are  as  superfluous  under  the  one  construction  as  under  the  other. 
But  this,  it  seems  to  me,  is  a  circumstance  of  but  little  importance. 
Words  of  this  kind  are  often  usfed  where,  if  they  were  stricken  out, 
the  sense  would  not  be  materially  affected  by  it.  We  often  find  in 
the  most  solemn  instruments,  drawn  with  a  studious  reference  to  pre- 
cision and  accuracy,  words  which  are  mere  expletives,  or  used  to  give 
emphasis  to  other  words.  The  seventh  section  of  the  first  article  of 
the  Constitution  of  the  United  States  is  as  follows :  "  But  in  all  such 
cases  the  votes  of  both  houses  shall  be  determined  by  yeas  and  nays, 
and  the  names  of  the  persons  voting  for  and  against  the  bill  shall  be 
entered  on  the  journal  of  each  house,  respectiwiy,"  The  word  "re- 
spectively" mieht  be  obliterated  without  changing  the  meaning  of 
tne  section  ;  and  yet  can  it  be  said  that  no  meaning  is  attached  to  it? 
The  tenth  section  of  the  same  article  reads :  "  No  State  shall  *  * 
unless  actually  invaded."  It  would  be  difficult  to  conceive  of  an  in- 
vasion which  was  not  acttuzl,  or  of  a  State  invaded^  which  was  not 
adually  invaded  ;  but  would  it  ever  occur  to  any  lawyer  that,  in  the 
construction  of  this  section,  no  meaning  is  to  be  given  to  the  word 
"actually  ?"  Other  instances,  without  number,  might  be  given,  but 
these  are  sufficient  for  my  present  purpose.  I  have  purposely  taken 
them  from  the  Constitution  of  the  United  States,  because  that  instru- 
ment is  of  the  gravest  character,  and  was  framed  by  men  of  distin- 
goished  learning  and  ability,  with  a  cautious  reference  to  accuracy 
and  precision  of  language. 

To  sustain  the  construction  which  gives  to  the  words  "just  and 
equitable"  the  effect  of  conferring  on  the  Secretary  of  the  Treasury  the 
power  to  revise  the  decision  of  the  judge,  it  is  necessary  to  insert  the 
▼ord  "and,"  so  that  the  statute  may  read  ^' just  and  equitable,  and 
within  the  provisions  of  the  treaty."     But  it  is  the  duty  of  all  courts 
to  confine  themselves  to  the  words  of  the  legislature  ;  nothing  adding 
thereto,  nothing  diminishing. — (Per  Tindal,  C.  J.,  in  Everett  w.  Mills, 
4  Scott,  N.  C,  531.)    The  general  rule  certainly  is,  that  words  cannot 
be  inserted ;  and  tne  only  exception  to  it,  of  which  I  am  aware,  is, 
that  to  effectuate  the  intention,  words  obviously  intended  to  be  in- 
serted may  be  considered  as  inserted,  where  it  is  but  expresaio  eorum 
qu(B  tadte  insunt.     But  the  insertion  of  the  word  "  and"  in  this  casei*, 
BO  far  from  being  obviously  intended,  woiild  defeat  the  expressed  ob- 
ject and  intent  of  the  statute.     It  seems  to  me,  therefore,  that  the 
construction  which  renders  the  question  whether  the  decision  of  the 
judge  is  "just  and  equitable"  distinct  from  the  question  whether  it  is 
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"  within  the  provisionB  of  the  treaty,"  so  as  to  require  the  Secretary 
of  the  Treasury  to  consider  (1)  whether  the  claim  is  ^*  just  and  equi- 
table'* without  reference  to  the  treaty,  and  (2)  whether  it  is  '^  within 
the  provisions  of  the  treaty/'  cannot  be  sustained.  In  this  respect 
the  statute  presents  but  a  single  point  for  the  consideration  of  the 
Secretary  of  the  Treasury  :  whether  the  decision  of  the  judge  is  *'juHt 
and  equitable/ '  within  the  provisions  of  the  treaty  ?"  And  this  is  the 
same  thing  as  the  question,  is  the  decision  of  the  judge  ''just  and 
equitable/'  considered  with  reference  to  the  treaty — "just  and  equi- 
table" in  the  sense  of  the  treaty? 

In  the  enactment  of  the  statute  of  1823  there  was  no  question  in 
the  minds  of  Congress  as  to  the  relative  capacity  or  fitness  of  the 
judges  of  Florida  and  the  Secretary  of  the  Treasury  to  perform  the 
duties  to  be  created  by  it,  or  as  to  the  relative  trust- worthiness  of 
those  officers.  The  matter  which  then  addressed  itself  to  the  con- 
sideration of  Congress  was,  how  best  to  carry  the  treaty  into  effect — 
not  whether  this  or  that  duty  was  the  more  easy  or  the  more  difficult. 
They  are  not  to  be  presumed  to  have  conferred  a  judicial  duty  on  the 
Secretary  of  the  Treasury,  for  the  plain  and  obvious  reason  that  they 
could  not  have  done  so  consistently  with  either  the  treaty  or  the  Con- 
stitution of  the  United  States.  And  here  was  abundant  reason  why 
the  power  of  revising  the  decision  of  the  judge  might  not  as  properly 
have  been  given  to  the  Secretary  of  the  Treasury  as  the  power  of  de- 
termining whether  a  case  reported  to  him  was  properly  authenticated 
for  payment.  And,  moreover,  both  these  questions  are  equally  ques- 
tions of  law.  In  a  given  case,  the  facts  being  proved,  there  is  no 
longer  any  question  of  fact ;  and  if  anything  remains  to  be  decided,  it 
must,  of  necessity,  be  a  question  of  law. 

Under  the  act  of  1823  the  Secretary  of  the  Treasury  has  no  power 
to  revise  and  re-examine  the  decision  of  the  judge  on  any  point.     His 
authority  is  simply  to  pay  money,  and  he  is  merely  vested  with  a 
discretion  in  determining  when  a  proper  case  for  the^exercise  of  that 
authority  is  presented  to  him.     He  is  to  pay,  on  being  satisjiedj  &c. 
The  validity  of  the  judge's  decision  is  not  made  to  depend  on  the 
action  of  the  Secretary  of  the  Treasury.     The  decision  may  be  valid, 
whether  he  is  aatisfiedy  &c.,  or  not.     He  can  decide  nothing  conclu- 
sively.    He  is  a  merely  executive  officer,  and  judicial  duties  cannot 
be  conferred  upon  him.     A  discretion  being  given  him  by  the  act, 
his  duty  under  it  is,  therefore,  executive,  and  not  ministerial ;  but  it  is 
a  mere  discretion,  and  not  the  power,  judicially  to  decide.     It  is,  that 
he  may  be  satisfied^  not  that  the  right  may  be  settled.     The  legal 
effect  is,  that,  however  erroneously  he  may  act,  if  his  discretion  is 
honestly  exercised,  he  will  be  excused  from  personal  responsibility  ; 
and  this  is  the  whole  legal  effect  of  his  rejecting  a  claim  or  any  part 
of  it.     The  judgment  still  stands  in  full  vigor,  and  the  obligation  to 
satisfy  it  remains  imimpaired  and  undischarged.     His  powers  are 
analogous  to  those  of  a  sheriff  under  an  execution.     The  latter  must 
determine  for  himself^  whether  the  execution  was  issued  upon  a  judg- 
ment rendered  by  a  court  of  competent  jurisdiction.     If  it  was,  then 
he  can  justify  his  action  under  it ;  but  if  it  was  not,  and  he  acts  under 
it,  he  is  a  trespasser.     The  only  difference  is,  that  the  sheriff  acts  at 
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his  peril,  whilst  the  Secretary  of  the  Treasury  is  vested  with  a  discre- 
tion, and  is  bound  only  to  an  honest  exercise  of  it.  But  the  validity  of 
the  jadgment  in  either  case  is  in  no  way  affected  hy  the  action  of  the 
officer  called  on  to  execute  it.  An  erroneous  rejection  of  a  judge's 
decision  by  the  Secretary  of  the  Treasury,  therefore,  does  not  change 
its  character,  or  relieve  the  United  States  from  the  obligation  to  sat- 
isfy it.  It  remains  against  them  a  debt  under  the  treaty — an  injury 
established  by  process  of  law — notwithstanding  its  rejection  by  the 
paying  officer.  He  is  excused,  because  he  acted  honestly  ;  but  never* 
theless  saiis/action  still  remains  to  be  made. 

Under  the  act  of  1834  the  Secretary  of  the  Treasury  has  no  power 
to  decide  whether  a  claim  is  ^*just."  The  power  given  him  under 
the  first  section  of  that  act  is  merely  to  pay  the  amount  awarded  by 
the  judge  in  all  cases  where  the  decision  of  the  judge  is  deemed  by 
the  Secretary  of  the  Treasury  ^^  to  be  just."  There  is,  I  believe,  no 
difference  of  opinion  between  me  and  my  brother  judges,  that  the 
acts  of  1823  and  1834  are  in  pari  materia^  and  to  be  construed  together 
as  constituting  one  system.  We  concur,  I  believe,  in  the  opinion  that 
the  injuries  of  1812  and  1813  are  within  the  treaty,  and  that  the  word 
'^  just"  in  the  act  of  1834  is  to  receive  the  same  interpretation  as  the 
words  ^^  just  and  equitable  "  in  the  act  of  1823.  But  this  is  a  matter 
of  but  little  importance,  as  this  case  was  presented  under  the  second 
section  of  the  act  of  1834,  and  the  only  provision  for  its  satisfaction  is 
made  by  the  second  section  of  the  act  of  1823.  The  construction  of 
the  word  '^  just"  in  the  first  section  of  the  act  of  1834  is  immaterial 
here. 

In  my  former  opinion  I  endeavored  to  show  why  the  whole  evidence 
was  to  he  reported,  and  on  that  I  now  content  myself  with  referring  to 
what  I  then  said. 

It  is  impossible  so  to  construe  the  second  section  of  the  act  of  1823 
as  to  refer  the  words  **  the  amount  thereof"  to  the  decision  of  the 
judge,  as  modified  by  the  action  of  the  Secretary  of  the  Treasury  ^  with* 
oat  inserting  therein  the  words  '^  as  modified  by  the  action  of  the 
Secretary  of  the  Treasury."     We  have  already  seen  that  words  can 
only  be  considered  as  inserted  when  they  are  necessarily  implied — 
when  they  were  obviously  intended  to  be  inserted.     In  any  other  case, 
the  introduction  of  qualifying  words  in  the  interpretation  of  a  statute 
would,  in  the  language  of  Lord  Denman,  (in  Lamond  vs.  Eiffe,  3 
Queens  B.  B.,  910,)  m  "a  great  reproach  to  the  law."     Now,  when 
it  is  considered  that,  without  the  insertion  of  these  words,  the  words 
"just  and  equitable"  could  not  be  so  interpreted  as  to  confer  upon 
the  Secretary  of  the  Treasury  the  power  to  revise  the  decision  of  the 
judge ;  that  such  an  intrepretation  of  them  renders  the  act  of  1823 
violative  of  the  very  treaty  which  it  professes  to  carry  into  eflTect ; 
and  that  their  insertion  will,  therefore,  defeat  the  expressed  object  of 
the  act,  I  submit  that  it  cannot  be  either  just  or  proper  to  insert 
them.    I  repeat  here  what  I  said  in  my  former  opinion:  ^' A  case 
which  will  justify  such  a  liberty  for  such  a  purpose,  I  venture  most 
respectfully  to  affirm^  cannot  be  found  in  the  annals  of  jurispru- 
dence." 

I  have  not  seen  it  anywhere  insisted  that^  because  the  terms  '^pro- 
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0666  of  law,"  in  the  English  original,  and  the  worde  ^' joetifiquen 
legalmente/ '  (translated — '^  judicially  prove  according  to  law")  in 
the  Spanish  original,  of  the  treaty,  mean  the  judgment  of  a  judicial 
court,  or  of  a  judicial  magistrate ;  anv  mode  of  ascertaining  the 
amount  of  the  injuries  which  might  be  adopted  must  be  judicial.  The 
argument  on  this  point  is,  that  the  words  ''process  of  law "  mean 
the  judgment  of  a  judicial  court,  or  of  a  judicial  magistrate  ;  that 
the  act  of  1823,  which  was  professedly  passed  to  carry  the  ninth 
article  of  the  treaty  into  effect,  confers  upon  the  judges  of  the  supe- 
rior courts  of  Florida,  respectively,  the  power  of  adjudging  the 
claims  arising  within  their  respective  jurisdictions,  agreeably  to  the 
provisions  of  the  ninth  article  of  the  treaty ;  that  this  power  is,  in 
its  nature  judicial,  and  conferred  on  judicial  officers  by  their  judicial 
titles  and  in  their  official  characters  to  be  exercised  judicially  ;  that 
the  language  used  is  appropriate  to  this  purpose ;  and  that,  therefore, 
the  tribunid  invested  with  this  power  is  a  judicial  tribunal,  and  its 
decisions  judicial  judgments,  by  which  the  claims  adjudged  by  it 
were  either  judicially  established  or  judicially  rejected.  This  argu- 
ment, it  seems  to  me,  is  sound  and  correct,  in  both  its  premisee  and 
conclusions. 
I  adhere  to  my  former  opinion. 
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ROBERT  HARRISON  v.  THE  UNITED  STATES. 

Judge  Blackford's  opinion. 

This  case  was,  on  the  15th  of  August,  1856,  referred  by  the  Senate 
of  the  United  States  to  this  court  by  a  resolution  as  follows  : 

^^  Besclved^  That  the  memorial  of  Robert  Harrison,  together  with 
the  papers  on  the  filess  of  the  Senate  relative  thereto,  be  referred  to 
the  Court  of  Claims." 

lu  examining  this  case,  we  are  to  ascertain  whether  the  claimant 
has  a  legal  cause  of  action,  and  if  we  find  that  he  has  not,  the  claim 
will  be  at  an  end  in  this  court. 

In  the  9th  article  of  the  treaty  of  1819  with  Spain,  there  is  the 
following  clanse : 

'^  The  United  States  will  cause  satisfaction  to  be  made  for  the  inju- 
ries, if  any,  which,  by  process  of  law,  shall  be  established  to  have 
been  suffered  by  the  Spanish  officers,  and  individual  Spanish  inhabi- 
tants, by  the  late  operations  of  the  American  army  in  Florida."  8 
Stat,  at  Large,  260. 

In  1823,  an  act  of  Congress  was  passed  directine  certain  judges  in 
Florida,  respectively,  to  receive  and  adjust  all  claims  arising  within 
their  respective  jurisdictions,  of  the  inhabitants  or  their  representa- 
tives, agreeably  to  the  provisions  of  the  9th  article  of  the  treaty  with 
Spain.  The  judges  were  also  directed  to  report  such  of  their  de- 
cisions as  were  favorable  to  the  claimants,  with  the  evidence^  to  the 
l^^etary  of  the  Treasury,  who,  on  being  satisfied  that  the  same  were 
just  and  equitable,  within  the  provisions  of  said  treaty,  should  pay 
the  amount  thereof.     3  St.  at  Large,  768. 

In  1834,  Congress  passed  another  act,  which,  in  the  first  section, 
diirects  the  Secretary  of  the  Treasury  to  pay  the  amount  awarded  by 
the  judge  of  the  superior  court  at  St.  Augustine,  under  said  act  of 
1823,  for  losses  occasioned  in  East  Florida  by  the  troops  in  the  Uni- 
ted States  service,  in  1812  and  1813,  in  all  cases  where  the  decision  of 
said  judge  should  be  deemed,  by  said  Secretary,  to  be  just :  **  Pro- 
vided, that  no  award  be  paid  except  in  the  case  of  those  who,  at  the 
time  of  suffering  the  loss,  were  actual  subjects  of  the  Spanish  gov- 
ernment ;  and  provided,  also,  that  no  award  be  paid  for  depredations 
committed  in  East  Florida  previous  to  the  entrance  into  that  province 
of  the  agent  or  troops  of  the  United  States." 

6^  the  second  section  of  this  act  the  said  judge  was  authorized  to 
receive,  examine,  and  adjudge,  all  cases  of  claims  for  losses  occasioned 
hy  the  troops  aforesaid,  in  1812  and  1813,  not  therefore  presented 
to  the  said  judge,  or  in  which  the  evidence  was  withheld  m  conse- 
quence of  the  decision  of  the  Secretary  of  the  Treasury,  that  such 
claims  were  not  provided  for  the  treaty  of  February  22,  1819,  be- 
tween the  governments  of  the  United  States  and  Spain.  "  Provided, 
that  such  claims  be  presented  to  the  said  judee  m  the  space  of  one 
year  from  the  passage  of  this  act ;  and  provided  also,  that  the  au- 
thority herein  given  shall  be  subject  to  the  restrictions  created  by  the 
provisoes  to  the  preoeeding  section."     6  St.  at  Large,  669. 


198  EGBERT   HARRISON. 

The  claim  now  before  as  is  for  a  certain  amount  of  interest  allowed 
to  the  claimant,  under  said  acts  of  Congress,  by  Judge  Beid,  in  East 
Florida ;  but  to  which  interest  two  Secretaries  of  the  Treasury,  in  the 
discharge  of  their  respective  duties  under  said  acts,  have  held  the 
claimant  not  to  be  entitled. 

A  transcript  of  the  record  of  the  decision  of  said  judge  has  been  for- 
warded to  us  from  the  Treasury  Department. 

This  transcript  shows  that  the  petition  of  the  present  claimant  sworn 
to  on  the  3d  of  December,  1834,  was  presented  to  said  judge,  under 
said  acts  of  Congress,  and  that  the  judge  examined  the  evidence,  and 
rendered  a  decree  in  favor  of  the  petitioner  for  the  sum  of  '^  nine  thou- 
sand two  hundred  and  fourteen  dollars,  for  the  losses  sustained  by  him 
in  the  years  1812  and  1813,  with  interest  at  five  per  cent,  from  the 
tenth  day  of  May,  1813." 

The  said  transcript  sets  out  the  evidence  in  the  case,  and  is  signed 
as  follows :  '^  Bobt.  Raymond  Reid,  Judge  Supr.  Court,  Dist.  E. 
Flor'a.,  and  Com'r." 

The  following  is  the  certificate  annexed  to  the  transcript : 

'*  Territort  op  Fwbida— District  of  East  Florida  : 

'^  I  hereby  certify  that  the  foregoing  pages  from  one  to  twenty- 
eight  (from  1  to  28)  contain  a  correct  copy  of  the  claim  of  Robert 
Harrison,  for  losses  in  1812  and  1813,  and  of  the  evidence  and  decree 
therein,  now  of  file  in  my  office. 
''  Dated  this  3d  Sept.,  183T. 

"ROBT  RAYMOND  REID, 
''  J^idge  Supr.  Court j  Dist.  E.  Flor'a,  and  Gamrr 

The  Secretary  of  the  Treasury,  to  whom  the  above  mentioned  trans- 
cript was  certified  under  said  acts  of  Congress,  endorsed  on  the  trans- 
cript his  decision  in  the  case  as  follows  : 

''In  the  within  case  of  Robert  Harrison,  a  claimant  under  the  9th 
article  of  the  treaty  with  Spain  of  the  22d  of  February,  1819,  the  en- 
tire amount  awarded  by  the  judge  of  the  superior  court  of  East  Flor- 
ida, is  not  approved.  But  the  sum  of  seven  thousand  five  hundred 
dollars,  without  interest,  being  deemed  a  reasonable  remuneration  for 
the  losses  as  proved  by  the  evidence  adduced,  is  accordingly  allowed, 
in  virtue  of  the  power  vested  in  me  by  the  act  of  the  26th  of  June, 
1834,  entitled  '  An  act  for  the  relief  of  certain  inhabitants  of  East 
Florida.' 

'*  Respectfully  referred  to  the  First  Auditor  for  settlement. 

'^LEVIWOODBDBY, 
' '  Secretary  of  the  Treasury . 

"  Treasury  Department,  October  26,  1837.' 

The  said  sum  of  seven  thousand  five  hundred  dollars,  allowed  by 
Secretary  Woodbury,  was  paid,  as  is  stated  in  the  petition. 

About  fifteen  years  afterwards,  Mr.  Corwin.  then  Secretary  of  the 
treasury,  thought  proper  to  open  the  former  settlement,  and  to  make 
an  additional  allowance  in  the  case  as  follows  : 
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"  Treasury  Dspartmient, 

''September  21,  1852. 

''In  the  within  case  of  Robert  Harrison,  a  claimant  under  the  9th 
article  of  the  treaty  with  Spain  of  the  22d  Feb.,  1819,  for  losses  in  E. 
Florida,  in  the  years  1812,  1813,  it  appearing  that  an  award  amount- 
ing to  the  sum  of  nine  thousand  two  hundred  and  fourteen  dollars, 
was  made  by  Judge  Beid,  at  St.  Augustine,  on  the  3d  Sept.,  1837, 
on  which  award  the  sum  of  seven  thousand  five  hundred  dollars,  was 
approved  and  paid  under  the  decree  of  this  Department,  dated  the 
25th  Oct.,  1837,  as  per  statement  No.  73,350,  filed  in  the  office  of  the 
register ;  and  it  further  appearing  to  the  satisfaction  of  the  Depart- 
ment, on  a  careful  examination  of  the  case,  that  the  further  sum  of  one 
thousand  seven  hundred  and  fourteen  dollars  is  justly  due  the  said 
claimant,  the  said  sum  of  one  thousand  seven  hundred  and  fourteen 
dollars  included  in  said  award,  is  allowed,  without  interest,  as  the 
balance  in  full  of  the  entire  claim,  to  be  paid  to  the  said  Bobert  Har- 
rison, or  his  le^al  representatives. 

''  Done  in  virtue  of  the  power  vested  in  me  by  the  act  passed  the 
26th  June,  1834,  '  For  the  relief  of  certain  inhabitants  of  £.  Florida.' 

"  Referred  to  the  First  Auditor  for  settlement. 

^^THO.  COBWIN, 
' '  Secretary  of  the  Treasury. ' ' 

The  said  sum  of  one  thousand  seven  hundred  and  fourteen  dollars 
is  admitted  by  the  petition  to  be  paid. 

It  thus  appears  that  the  whole  of  the  principal  sum  of  nine  thous- 
and two  hundred  and  fourteen  dollars,  allowed  by  Judge  Beid  to  the 
claimant,  has  been  paid  at  the  Treasury  ;  and  that  the  allowance  of 
interest  has  been  rejected. 

It  is  lor  the  amount  of  that  irUereat  that  the  present  suit  is  brought. 

I  have  thus  given  a  full  statement  of  the  facts  and  the  law  of  this 
case,  from  which  statement  it  appears  that  the  case  is  substantially 
the  same  with  that  of  Humphreys  vs.  The  United  States,  very  recently 
decided  by  this  court.     That  case  was  very  ably  argued  by  counsel, 
and  was  decided,  by  a  majority  of  the  court,  against  the  claimant. — 
The  court  is  of  the  same  opinion  now,  on  the  questions  involved  in 
these  cases,  that  we  were  when  the  former  one  was  decided ;  and  the 
opinion  of  the  court  therefore  is,  that  the  present  claimant  has  no 
legal  cause  of  action.     The  reasons  for  this  opinion  will  be  found  in 
the  opinions  of  the  judges  delivered  against  the  claim  in  the  said  case 
of  Humphrey  vs.  The  United  States.     It  is  unnecessary  to  repeat 
those  reasons  here.     There  is  one  authority,  however,  cited  in  that 
caae  to  which  I  will  refer.     It  is  a  decision  of  the  Supreme  Court  of 
the  United  States  respecting  a  claim  similar  U>  the  one  now  before  us. 
The  court  there  says :    ''  Nor  can  we  see  any  ground  for  objection  to 
the  power  of   revision  and   control   given  to  the  Secretary  of   the 
Treasury.    When  the  United  States  consent  to  submit  the  adjustment 
of  claims  against  them  to  any  tribunal,  they  have  a  right  to  prescribe 
the  conditions  on  which  they  will  pay.     And  they  had  a  riffht,  there- 
fore, to  make  the  approval  of  the  award  by  the  Secretary  of  the  Trea- 
sury oaa  of  tij  conditions  upon  which  they  wjiili  agree  to  be  liable. 
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No  claim^  therefore,  is  due  from  the  United  States  until  it  is  sanc- 
tioned by  him  ;  and  his  decision  against  the  claimant  for  the  whole 
or  a  part  of  a  claim  as  allowed  by  the  judge  is  final  and  conclusive. 
It  cannot  afterwards  be  disturbed  by  an  appeal  to  this  or  any  other 
court,  or  in  any  other  way,  without  the  authority  of  an  act  of  Con- 
gress." The  United  States  vs.  Ferreira,  13  Howard,  40,  47.  That 
is  a  case  in  point  against  the  present  claim. 

In  the  above  cited  case  of  Humphreys  vs.  The  United  States,  I  ex- 
pressed no  opinion  whether  the  Secretary  of  the  Treasury,  in  reject- 
ing the  claim  for  interest  allowed  by  Judge  Reid,  had  or  had  not  de- 
cided correctly.  So,  in  the  present  case,  I  express  no  opinion  whether 
the  claimant  was  or  was  not  entitled  to  the  interest,  or  any  part  of  it, 
allowed  by  Judge  Reid  and  disallowed  by  the  Secretary  of  the  Trea- 
sury. That  is  a  question  over  which  this  court  has  no  jurisdiction  ; 
and  that  is  my  reason  for  expressing  no  opinion  respecting  it. 


LETITIA  HUMPHREYS,  ADMINISTRATRIX, 

V8. 

THE  UNITED  STATES. 

Opinion  of  the  court  delivered  by  Blackford,  J. 

This  is  a  claim  by  the  administratrix  de  bonis  nan  of  Andrew  At- 
kinson, deceased,  against  the  United  States.  The  claim  is  for  interest 
on  certain  damages  which,  it  is  alleged,  the  intestate  sustained,  in 
1812  and  1813,  by  the  operations  of  the  American  army  in  Florida. 

To  understand  the  nature  of  the  claim,  it  will  be  necessary  to  refer 
to  the  treaty  of  1819,  between  the  United  States  and  Spain,  for  the 
cession  of  the  Floridas,  and  to  certain  acts  of  Congress  of  1823  and 
1834. 
The  ninth  article  of  said  treaty  contains  the  following  clause : 
''  The  United  States  will  cause  satisfaction  to  be  made  for  the  in- 
juries, if  any^  which,  by  process  of  law,  shall  be  established  to  have 
been  suffered  by  the  Spanish  officers,  and  individual  Spanish  inhabi- 
tants, by  the  late  operations  of  the  American  army  in  Florida." 

In  consequence  of  that  clause  in  said  treaty,  Congress,  on  the  3d  of 
March,  1823,  passed  the  following  act : 

'^  Be  it  enacted  J  (£c.,  That  the  judges  of  the  superior  courts,  estab- 
lished at  St.  Augustine  and  Pensacola,  in  the  Territory  of  Florida, 
respectively,  shall  be,  and  they  are  hereby,  authorized  and  directed  to 
receive  and  adjust  all  claims,  arising  within  their  respective  jurisdic- 
tions, of  the  inhabitants  of  said  Territory^  or  their  representatives, 
agreeably  to  the  provisions  of  the  ninth  article  of  the  treaty  with 
Spain,  by  which  the  said  Territory  was  ceded  to  the  United  States. 

''  Sec.  2.  And  be  it  further  enacted,  That  in  all  cases  in  which  said 
judges  shall  decide  in  favor  of  the  claimants,  the  decisions,  with  the 
evidence  on  which  they  are  founded,  shall  be.  by  the  said  judges,  re- 
ported to  the  Secretary  of  the  Treasury,  who,  on  being  satisfied  that 
the  same  is  just  and  equitable,  within  the  provisions  of  the  said  treaty 
shall  pay  the  amount  thereof  to  the  person  or  persons  in  whose  favor, 
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the  same  is  adjudged,  out  of  any  money  in  the  treasury  not  other- 
wise appropriated." — (3  Stat,  at  Large^  p.  768.) 

On  the  26th  of  June,  1834,  Congress  passed  another  act,  as  follows : 

^^  Beit  enadedy  {fee,  That  the  Secretary  of  the  Treasury  be,  and  he 
hereby  is,  authorized  and  directed  to  pay,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  the  amount  awarded  by  the  judge 
of  the  superior  court  at  St.  Augustine,  in  the  Territory  of  Florida, 
under  the  authority  of  the  161st  chapter  of  the  acts  of  the  17th  Con- 
gress, approved  3d  March,  1823,  for  losses  occ€isioned  in  East  Florida 
by  the  troops  in  the  service  of  the  United  States,  in  the  years  1812 
and  1813,  in  all  cases  where  the  decision  of  the  said  judge  shall  be 
deemed,  by  the  Secretary  of  the  Treasury,  to  bejust:  Provided^  That 
no  award  be  paid  except  in  the  case  of  those  who,  at  the  time  of  suflTer- 
ing  the  loss,  were  actual  subjects  of  the  Spanish  government :  And 
provided,  also,  That  no  award  be  paid  for  depredations  committed  in 
East  Florida,  previous  to  the  entrance  into  that  province  of  the  agent 
or  troops  of  the  United  States. 

"  Sec.  2.  And  be  it  further  enacted,  That  the  judge  of  the  superior 
court  of  St.  Augustine  be,  and  he  hereby  is,  authorized  to  receive,  ex- 
amine, and  adjudge  all  cases  of  claims  for  losses  occasioned  by  the 
troops  aforesaid  in  1812  and  1813^  not  heretofore  presented  to  the  said 
judge,  or  in  which  the  evidence  was  withheld,  in  consequence  of  the 
decision  of  the  Secretary  of  the  Treasury,  that  such  claims  were  not 
provided  for  by  the  treaty  of  February  22,  1819,  between  the  govern- 
ments of  the  United  States  and  Spain :  Provided,  That  such  claims 
be  presented  to  the  said  judge  in  the  space  of  one  year  from  the  passage 
of  this  act :  And  provided,  also,  That  the  authority  herein  given  shall 
be  subject  to  the  restrictions  created  by  the  provisos  to  the  preceding 
section." — (6  Stat,  at  Large,  p.  569.) 

After  the  passage  of  this  act  of  1834,  and  within  the  limited  time, 
the  administratrix  of  said  Atkinson,  deceased,  presented  her  claim, 
under  said  acts  of  Congress,  to  the  judge  of  the  superior  court  at  St. 
Augustine.  The  judge  accordingly  examined  the  testimony  in  the 
case,  and  in  August,  1839,  rendered  a  decree  in  favor  of  the  claimant 
for  f  3,800,  with  interest  at  the  rate  of  five  per  cent,  per  annum  from 
the  10th  of  May,  1813.  The  judge  soon  afterwards  certified  the  pro- 
ceedings, with  the  evidence  in  the  case,  to  the  Secretary  of  the  Treasury 
of  the  United  States,  as  the  said  acts  of  Congress  required.  The  then 
Secretary^  Mr.  Woodbury,  made  the  following  decision  in  the  case : 

''In  the  within  claim  of  Susan  Murphy,  administratrix  of  Andrew 
Atkinson,  deceased,  a  claim  under  the  ninth  article  of  the  treaty  with 
Spain  of  the  22d  of  February,  1819,  the  sum  of  2,300  dollars,  being 
as  much  of  the  award  of  the  judge  of  the  superior  court  of  East 
Florida  as  is  deemed  just  and  proper,  is  approved,  without  interest,  in 
virtue  of  power  vested  in  me  by  the  act  of  the  26th  of  June,  1834, 
entitled  '  An  act  for  the  relief  of  certain  inbabitants  of  East  Florida.' 
The  case  is  therefore  referred  to  the  First  Auditor  for  settlement. 

''  LEVI  WOODBUEY, 

^^8eci*etary  of  the  Treasury. 
*  *  Treasury  Department, 

'' November  2&,  1839." 
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That  amount  of  $2,300  waa  accordingly  paid. 
Afterwards,  in  September,  1852,  the  then  Secretary  of  the  Treasury, 
Mr.  Cor  win,  made  the  following  farther  decision  in  the  case: 

'*  Treasury  Department,  September  21,  1852. 

''  In  the  within  case  of  the  estate  of  Andrew  Atkinson,  deceased, 
a  claimant  under  the  9th  article  of  the  treaty  with  Spain  of  the  22(1 
February,  1819,  for  losses  in  East  Florida  in  the  years  181 2-' 13,  it 
appearing  that  an  award,  amounting  to  the  sum  of  $3,800,  was  made 
by  Judge  Beid,  at  St.  Augustine,  on  the  15th  August,  1839,  on  which 
the  sum  of  $2,300  was  approved  and  paid  under  the  decree  of  this 
department,  dated  28th  November,  1839,  as  per  statement  filed  in  the 
omce  of  the  Begister,  No.  78,295  ;  and  it  nirther  appearing  to  the 
satisfaction  of  the  department,  on  a  careful  examination  of  the  case, 
that  the  further  sum  of  $1,500,  included  in  said  award,  is  justly  due 
the  said  claimant,  the  said  sum  of  $1,500  is  allowed,  without  interest, 
as  the  balance  in  full  of  the  entire  claim,  to  be  paid  to  the  legal  rep- 
resentatives of  said  Andrew  Atkinson.  Done  in  virtue  of  the  power 
vested  in  me  by  the  act  passed  the  26th  June,  1834,  for  the  relief  of 
certain  inhabitants  of  East  Florida.  Beferred  to  the  First  Auditor 
for  settlement. 

"THO.  COBWIN." 

That  sum  of  $1,500  was  accordingly  paid. 

Therefore,  the  award  of  the  judge,  so  far  as  regards  the  principal 
sum,  has  been  approved,  and  the  money  paid ;  but  so  iar  as  regards 
the  interest,  the  award  has  been  disallowed. 

The  administratrix  de  bonis  non  of  said  Atkinson  now  files  her  pe* 
tition  in  this  court  in  order  to  recover  the  interest,  which  the  Secretary 
refused  to  pay,  with  damages  for  its  non-payment. 

This  case,  according  to  our  view  of  it,  depends  upon  two  questions: 
First,  whether  the  decision  of  the  judge  in  Florida,  in  favor  of  the 
claim  for  interest,  was  subject  to  the  review  of  the  Secretary  ?  and  if 
it  was,  then,  secondly,  whether  the  judgment  of  the  Secretary  against 
the  claim  is  final  and  conclusive  as  regards  this  court? 

The  clause  in  the  Florida  treaty,  before  referred  to,  provides  that 
satisfaction  be  made  for  certain  injuries,  which  should  be  established 
by  process  of  law,  to  have  been  suffered  by  the  then  late  operations  of 
the  American  army  in  Florida  ;  but  it  does  not  provide  a  tribunal  by 
which  the  claims,  on  account  of  those  injuries,  should  be  decided. 
The  appointment  of  such  a  tribunal  was  left  by  the  treaty  to  be  made 
by  the  government  of  the  United  States  ;  and  it  was  in  consequence 
of  the  treaty,  in  that  respect,  that  the  act  of  1823  was  passed.    There 
had  been  injuries  committed  in  1812  and  1813,  and  also  in  1818,  by 
the  American  army  in  Florida ;  and  the  Secretary  of  the  Treasury 
had  decided  that  the  treaty  did  not  apply  to  the  injuries  of  1812  and 
1813.     It  was  in  consequence  of  that  decision  that  the  act  of  1834 
was  passed,  which  provides  for  the  injuries  committed  in  1812  and 
1813.     The  acts  of  1823  and  1834  must  be  considered  as  if  their  pro- 
visions were  contained  in  the  same  act.     The  object  of  both  acts  is  the 
same,  namely,  to  furnish  an  appropriate  remedy  by  which  the  injuries 
mentioned  in  the  last  clause  of  the  ninth  article  of  the  treaty  afore- 
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said  might  be  established,  and  the  satisfaction  there  alluded  to  be  ob- 
tained. 

It  has  been  correctly  said  that  the  tribunal  created  by  the  act  of  | 

1823,  and  recognized  by  the  act  of  1834,  consists  of  two  parts :  the  ! 

judge  in  Florida  constituting  one,  and  the  Secretary  of  the  Treasury  ' 

the  other.  The  judge  in  Florida  was  to  take  the  testimony,  and  de- 
termiue  upon  the  merits  of  the  claims  ;  and  when  he  had  decided  in 
&yor  of  a  claim,  he  was  required  to  report  his  proceedings,  with  the 
eyidenoe,  to  the  Secretary  of  the  Treasury.  And  the  Secretary,  on 
being  satisfied  that  the  decision  was  just  and  equitable,  within  the 
provisions  of  the  treaty,  was  to  pay  the  amount. 

It  appears  to  us  that  the  tribunal  so  constituted  is  in  accordance 
with  the  requirements  of  the  treaty.  The  treaty  required  the  injuries 
to  be  established  by  process  of  law.  That  phrase,  process  of  law, 
when  used  in  a  treaty,  must,  says  an  eminent  lawyer,  ''be  interpreted 
according  to  the  law  of  nations,  and  not  according  to  our  municipal 
code."  And  no  authority  has  been  referred  to  showing  that  such 
phrase  has  any  technical  meaning  by  the  law  of  nations.  It  was  for 
Ciongress  to  provide  a  tribunal  ben}re  which  the  claimants  might  have 
an  opportunity  to  establish  their  respective  claims.  The  tribunal  in 
question  is  such  a  one.  It  is,  to  be  sure,  not  an  ordinary  court  of 
justice,  nor  does  the  treaty  require  it  to  be  so.  It  is  a  tribunal,  how- 
ever, where  every  claimant  can  have  the  merits  of  his  claim  fairlv 
adjusted  and  decided,  upon  such  evidence  as  he  himself  may  think 
proper  to  furnish. 

The  Florida  judges  were,  by  the  law,  to  act  as  commissioners. 
That  is  shown  by  the  acts  of  1823  and  1834,  from  which  the  judges 
derive  their  authority.     The  act  of  1823  says,  "that  the  judges  of 
the  superior  courts,  &c.,  are  hereby  authorized,"  &c.     And  the  act  of 
8134  authorizes  the  Secretary  to  pay  *'ihe  amount  awarded  by  the 
judge  of  the  superior  court,"  &c.     It  says,  also,  ''that  the  judge  of 
the  superior  court,  &c.,  is  hereby  authorized,"  &c.     So  that  the  au- 
thority to  adjust  these  claims  is  not  given  to  the  courts  in  Florida, 
but  to  the  jndgesj  respectively.     It  is  not  judicial  power,  properly 
speaking,  but  that  of  a  commissioner  only,  that  is  conferred.     The 
claimant  relies  on  the  case  of  the  United  States  vs.  Todd,  decided  by 
the  Supreme  Court  of  the  United  States  in  1794,  to  show  that  the 
judges  in  Florida  could  not  act  as  commissioners.     But  that  case  does 
not  touch  the  question.     The  act  of  1792,  under  which  it  was  held 
that  the  judges  of  the  circuit  courts  could  not  act  as  commissioners, 
did  not  confer,  nor  profess  to  confer,  on  the  judges  the  power  to  act  in 
the  premises.     It  was  only  to  the  circuit  courts  that  the  authority  was 
given.    Had  the  act  of  1792,  like  the  acts  of  1823  and  1834,  given 
the  power  to  the  judges  instead  of  to  the  courts,  there  is  nothing  in 
the  case  of  the  United  States  va.  Todd  which  shows  that  the  judges 
could  not  have  acted  as  commissioners. — (See  the  case  of  the  United 
States  vs,  Todd,  13  Howard,  52,  note.)   We  have  on  this  subject  a  late 
decision  of  the  Supreme  Court  of  the  United  States  in  a  case  arising 
under  the  same  clause  in  the  Florida  treaty,  and  the  same  acts  of 
Congress,  with  the  case  now  before  us.     The  language  of  the  Chief  J 

Justice,  in  delivering  the  opinion  of  the  court,  is  as  follows :  4         ^ 

''The  law  of  1823,  therefore,  and  not  the  stipulations  of  the  treaty, 
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furnishes  the  rule  for  the  proceeding  of  the  territorial  judges,  and 
determines  their  character.  And  it  is  manifest  that  this  power  to 
decide  upon  the  validity  of  these  claims  is  not  conferred  on  them  as 
a  judicial  function,  to  be  exercised  in  the  ordinary  forms  of  a  court  of 
justice.  For  there  is  to  be  no  suit ;  no  parties  in  the  legal  accepti^ 
tion  of  the  term  are  to  be  made  ;  no  process  to  issue ;  and  no  one  is 
authorized  to  appear  on  behalf  of  the  United  States,  or  to  summon 
witnesses  in  the  case.  The  proceeding  is  altogether  ex  parte;  and  all 
that  the  judge  is  required  to  do  is  to  receive  the  claim  when  the  party 

E resents  it,  and  to  adjust  it  upon  such  evidence  as  he  may  have  before 
im,  or  be  able  himself  to  obtain.  But  neither  the  evidence  nor  his 
award,  are  to  be  filed  in  the  court  in  which  he  presides,  nor  recorded 
there ;  but  he  is  required  to  transmit  both  the  decision  and  the  evi- 
dence upon  which  he  decided  to  the  Secretary  of  the  Treasury  ;  and 
the  claim  is  to  be  paid  if  the  Secretary  thinks  it  just  and  equitable, 
but  not  otherwise.  It  is  to  be  a  debt  from  the  United  States  upon  the 
decision  of  the  Secretary,  but  not  upon  that  of  the  judge. 

''  It  is  too  evident  for  argument  on  the  subject,  that  such  a  tribunal 
is  not  a  judicial  one,  and  that  the  act  of  Congress  did  not  intend  to 
make  it  one.  The  authority  conferred  on  the  respective  judges  was 
nothing  more  than  that  of  a  commissioner  to  adjust  certain  claims 
against  the  United  States  ;  and  the  office  of  judges,  and  their  respec- 
tive jurisdictions,  are  referred  to  in  the  law,  merely  as  a  designation 
of  the  persons  to  whom  the  authority  is  confided,  and  the  territorial 
limits  to  which  it  extends.  The  decision  is  not  the  judgment  of  a 
court  of  justice.  It  is  the  award  of  a  commissioner.  The  act  of 
1834  calls  it  an  award.'' — (The  United  States  V8.  Ferreira,  13  How- 
ard, 46,  47.) 

That  opinion  of  the  Supreme  Court  is  in  point  to  show,  that  the 
judge  in  those  cases  acts  merely  as  a  commissioner  and  not  as  a  court. 
The  proceedings  of  the  judge  in  the  case  now  before  us  do  not  purport 
to  be  the  proceedings  of  a  court.  The  judge  calls  his  decision  an 
^^  award,"  and  signs  it  as  follows:  ''Robt.  Raymond  Beid,  Judge 
and  Com'r." 

The  copy  of  the  proceedings  sent  by  the  judge  to  the  Secretary  of 
the  Treasury  has  annexed  to  it  the  following  certificate : 

*^  Territory  op  Florida,  District  of  East  Florida. 

'^  I  hereby  certify  that  the  foregoing  pages,  from  one  (1)  to  seventy- 
four  (74)  inclusive,  contain  a  true  copy  of  the  claim  of  Mrs.  Susan 
Murphy,  the  administratrix  of  Andrew  Atkinson,  deceased,  the  evi- 
dence taken  therein,  and  the  award  thereon — the  originals  of  which 
are  now  of  file  in  my  office.  Dated  at  St.  Augustine,  15th  August, 
1839. 

'^ROBT.  RAYMOND  REID, 

*'  Judge  and  Gom'r.*' 

The  act  of  1847,  relative  to  this  business  of  the  judge,  calls  him  ft 
commissioner. — (9  Stat,  at  Large,  p.  130.)  The  Supreme  Court  decides 
further  in  the  above  cited  case,  that  the  creation  of  the  judges  as  com- 
missioners was  a  compliance  with  the  treaty. 

nsidering  the  judge,  therefore,  with  respect  to  these  claims,  as  ft 
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commissioner,  and  authorized  to  act  as  such  in  the  premises,  the  case 
seems  to  be  a  very  plain  one.  The  judge  examines  and  determines 
the  case  and  reports  his  proceedings,  with  the  evidence,  to  the  Secre- 
tary of  the  Treasury,  and  the  Secretary,  if  he  find  the  decision  of  the 
judge  to  he  just  and  equitable,  within  the  provisions  of  the  treaty, 
pays  the  claim,  but  not  otherwise. 

An  objection  has  been  made  to  considering  the  judge  as  a  commis- 
sioner, on  the  ground  that  Congress  had  no  authority  to  make  such  an 
appointment.  But  if  that  appointment  is  void,  there  is  no  foundation 
for  the  present  claim.  The  law,  as  has  been  shown,  gives  no  authority 
to  the  court  in  Florida  to  act  in  the  premises.  The  report  by  the  judge 
of  his  proceedings  shows  that  he  did  not  act  as  a  court.  He  acted 
solely  as  a  commissioner  ;  and  if  he  was  not  legally  a  commissioner, 
his  proceedings  are  a  nullity.  And  if  his  proceedings  are  a  nullity, 
there  is  not  only  no  ground  for  the  present  claim  for  interest,  but  the 
three  thousand  eight  hundred  dollars  principal,  formerly  received  for 
the  estate  of  Atkinson  from  the  treasury,  can  be  recovered  back  by 
the  United  States  as  having  been  received  upon  a  void  report. 

The  claimant's  counsel  contend  that  the  act  of  1823^  in  saying  that 
the  Secretary  of  the  Treasury,  on  being  satisfied  that  the  decision  ^'  is 
just  and  equitable  within  the  provisions  of  the  treaty,  shall  pay  the 
amount  thereof,"  has  a  very  limited  effect.  They  contend  that  the  act 
only  means  that  the  Secretary  shall  determine  whether  the  case  is 
within  the  provisions  of  the  treaty,  that  is,  whether  the  injury  was 
committed  in  Florida ;  whether  the  person  injured  was  a  Spanish  offi- 
cer, or  an  individual  Spanish  inhabitant,  &c. ;  but  that  it  does  not 
mean  that  the  Secretary  shall  determine  whether  or  not  the  decision 
is  jnst  and  equitable.  We  feel  very  confident  that  the  meaning  of  the 
act  is  not  so  limited.  The  language,  indeed,  of  the  act  is  directly  to 
the  contrary.  It'  the  Secretary's  authority  is  limited,  as  the  counsel 
contend,  why  does  the  act  require  that  all  the  evidence  taken  shall  be 
reported  to  the  Secretary,  and  that  he  shall  be  satisfied  before  he  pays 
the  money  that  the  decision  of  the  judge  is  just  and  equitable  within 
the  provisions  of  the  treaty?  If,  as  is  admitted,  the  Secretary  cannot 
pay  the  money  awarded  until  he  has  ascertained,  from  the  evidence, 
whether  the  case  is  within  the  provisions  of  the  treaty,  how  is  it  pos- 
sible for  him  to  pay  it  until  he  has  ascertained,  by  the  same  means, 
that  the  decision  is  just  and  equitable  ?  The  same  section  of  the  act 
of  1823 — the  same  sentence,  indeed — that  requires  the  Secretary  to 
make  the  former  inquiry,  requires  him  to  make  the  latter  also,  before 
he  pays  the  money. 

The  claims  embraced  by  the  acts  of  1823  and  1824  were  very  large. 
Those  that  had  been  reported  to  the  Secretary  of  the  Treasury 
amounted,  in  1854,  to  two  millions  eight  hundred  and  eight  thousand 
seven  hundred  and  three  dollars  and  fifteen  cents  ;  of  which  claims, 
the  Secretary  had  paid  one  million  two  hundred  and  twenty-four 
thousand  nine  hundred  and  ninety-two  dollars  and  sixty-eight  cents. 
The  interest  on  the  claims  amounted,  in  1854,  to  one  million  five 
hundred  and  fifty  thousand  four  hundred  and  thirteen  dollars. — (See 
report  of  Secretary  Guthrie,  Senate  Document  No.  82,  33d  Congress, 
Ist  session.) 

CSongress  may  not  have  known  when  the  act  of  1823  or  that  of  1834 
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was  passed  that  these  claims  would  he  so  large  ;  hut  it  is  fair  to  pre- 
sume that  they  did  know  that  the  amount  was  entirely  too  large  to 
he  entrusted  to  the  final  decision  of  the  two  judges  in  Florida,  each 
acting  by  himself  on  the  cases  before  him.  It  was,  therefore,  to  be 
expected  that  a  review  of  their  decisions  would  be  provided  for.  That 
was  accordingly  done  by  making  it  the  duty  of  the  Secretary  of  the 
Treasury  to  revise  the  respective  decisions  of  those  judges,  and  not  to 
pay  any  allowances  of  either  of  them  which  he  did  not  find  to  he  just 
and  equitable. 

That  the  provisions  of  the  act  of  1823,  giving  a  revisory  power  to 
the  Secretary  as  aforesaid,  is  perfectly  consistent  with  the  treaty,  is 
expressly  decided  by  the  Supreme  Court  of  the  United  States.  The 
following  is  the  language  of  the  Chief  Justice : 

"  Nor  can  we  see  any  ground  for  objection  to  the  power  of  revision 
and  control  given  to  the  Secretary  of  the  Treasury.  When  the  United 
States  consent  to  submit  the  adjustment  of  claims  against  them  to 
any  tribunal,  they  have  a  right  to  prescribe  the  conditions  on  which 
they  will  pay.  And  they  had  a  right,  therefore,  to  make  the  approval 
of  the  award  by  the  Secretary  of  the  Treasury  one  of  the  conditions 
upon  which  they  would  agree  to  be  liable.  No  claim,  therefore,  is 
due  from  the  United  States  until  it  is  sanctioned  by  him,  and  his 
decision  against  the  claimant  for  the  whole  or  a  part  of  a  claim,  as 
allowed  by  the  judge,  is  final  and  conclusive.  It  cannot  afterwards 
be  disturbed  by  an  appeal  to  this  or  any  other  court,  or  in  any  other 
way,  without  the  authority  of  an  act  of  Congress. 

^^  It  is  said,  however,  on  the  part  of  the  claimant,  that  the  treaty 
requires  that  the  injured  parties  should  have  an  opportunity  of  estaV 
lishing  their  claims  by  a  process  of  law  ;  that  process  of  law  means 
a  judicial  proceeding  in  a  court  of  justice,  and  that  the  right  of  super- 
vision given  to  the  Secretary,  over  the  decision  of  the  district  judge, 
is,  therefore,  a  violation  of  the  treaty. 

''  The  court  think  differently  ;  and  that  the  government  of  this  coun- 
try is  not  liable  to  the  reproach  of  having  broken  its  faith  with  Spain. 
The  tribunals  established  are  substantially  the  same  with  those  usually 
created  where  one  nation  agrees  by  treaty  to  pay  debts  or  damages 
which  may  be  found  to  be  due  to  the  citizens  of  another  country. 
This  treaty  meant  nothing  more  than  the  tribunal  and  mode  of  pro- 
ceeding ordinarily  established  on  such  occasions,  and  well  known  and 
well  understood  when  treaty  obligations  of  this  description  are  under- 
taken.    But  if  it  were  admitted  to  be  otherwise,  it  is  a  question  be- 
tween Spain  and  that  department  of  the  government  which  is  charged 
with  our  foreign  relations  ;  and  with  which  the  judicial  branch  nas 
no  concern.      Certainly,  the  tribunal  which  acts  under  the  law  of 
Congress,  and  derives  all  its  authority  from  it,  cannot  call  in  ques- 
tion the  validity  of  its  provisions,  nor  claim  absolute  and  final  power 
for  its  decisions,  when  the  law,  by  virtue  of  which  the  decisions  are 
made,  declares  that  they  shall  not  be  final,  but  subordinate  to  that  of 
the  Secretary  of  the  Treasury,  and  subject  to  his  reversal." — (The 
United  States  vs.  Ferreira,  before  cited.) 

It  would  seem  that  this  opinion  of  the  Supreme  Court  ought  to 
settle  the  point  that  the  tribunal  in  question,  consisting  of  the  judge 
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as  a  commissioner,  and  the  Secretary  having  a  revising  power,  is  in 
accordance  with  the  treaty. 

But,  after  all,  we  cannot  believe  that  it  is  important  for  this  court 
to  inquire  whether  the  tribunal  is  or  is  not  consistent  with  the  treaty. 
We  are  bound  to  consider  the  tribunal  to  be  properly  constituted. 
The  treaty  stipulation  that  the  United  States  would  cause  satisfaction 
to  be  made  in  certain  cases  was  a  contract  to  be  executed  by  Congress. 
Chief  Justice  Marshall,  on  this  subject,  says :  ^'  Our  Constitution  de- 
clares a  treaty  to  be  the  law  of  the  land.  It  is,  consequently,  to  be 
regarded  in  courts  of  justice  as  equivalent  to  an  act  of  the  legislature, 
whenever  it  operates  of  itself  without  the  aid  of  any  legislative  provi- 
sion. But  when  the  terms  of  the  stipulation  import  a  contract,  when 
either  of  the  parties  engages  to  perform  a  particular  act,  the  treaty 
addresses  itself  to  the  political,  not  the  judicial  department ;  and  the 
legislature  must  execute  the  contract  before  it  can  become  a  rule  for 
the  court." — (Foster  vs.  Neilson,  2  Peters,  314.)  Congress  has  in  this 
case,  in  the  exercise  of  its  exclusive  jurisdiction,  created  a  tribunal  for 
the  special  purpose  of  determining  these  cases  ;  and  it  is  not  for  this 
or  any  other  court  to  lessen  or  otherwise  interfere  with  the  powers  of 
that  tribunal.  There  was  no  tribunal  subsequently  to  the  treaty  to 
which  the  claimant  could  resort  until  the  act  of  1823.  There  is  none 
now  but  the  one  which  that  act  has  established.  The  authority  of  the 
judge,  as  we  have  before  said,  depends  not  upon  the  treaty,  but  upon 
the  acts  of  Congress  of  1823  and  1834,  and  upon  those  acts  alone. 
The  legislative  provisions  relative  to  the  powers  and  duties  of  the 
judge  and  the  Secretary  of  the  Treasury,  in  these  cases,  cannot  be 
separated.  What  kind  of  tribunal  on  the  subject  should  be  established^ 
was  a  political  question  for  Congress  to  determine.  They  have  de- 
termined that  the  allowance  made  by  the  judge  shall  be  subject,  both 
as  to  his  jurisdiction  and  as  to  the  merits  of  the  claim,  to  the  revision 
of  the  Secretary ;  and  no  court  can  say  that  there  shall  be  no  such 
revision.  The  decision  of  the  judge  can  have  no  eflFect,  under  the  law, 
until  the  Secretary  has  decided  upon  the  justice  and  equity  of  the 
claim.  If,  upon  the  evidence,  the  Secretary  finds  that  the  decision  of 
the  judge  is  not  just  and  equitable,  he  is  bound  to  reject  it;  and  so^ 
if  he  finds  a  part  of  the  decision  to  be  unjust  and  inequitable,  he  must 
reject  that  part. 

We  have  now  shown,  we  think,  that  whether  the  decision  of  the 
Florida  judge  in  favor  of  the  claim  for  interest  was  just  and  equi- 
table, was  a  question  for  the  determination  of  the  Secretary  of  the 
Treasury.     In  arriving  at  this  conclusion,  it  is  a  satisfaction  to  know 
that  our  opinion  is  based  upon  a  decision  of  the  Supreme  Court  of  the 
United  States.     It  is  always  gratifying  to  a  court,  in  deciding  a  case, 
to  have  in  favor  of  its  decision  a  well  considered  opinion  of  another 
judicial  tribunal.     It  is  especially  so  when  that  tribunal  is,  in  every 
respect,  the  highest  in  the  land.     The  case  of  Ferreira  vs.  The  United 
States,  above  referred  to,  was  fully  argued  by  eminent  counsel,  and 
the  opinion  of  the  court  was  delivered  by  its  distinguished  Chief  Jus- 
tice. The  claimant  contends  that  the  reasoning  of  the  court  inFerreira's 
case  is  not  authority.     The  question  whether  the  court  had  jurisdic- 
tion depended,  as  the  court  considered,  upon  whether  the  decision  of 
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the  judge  in  Florida  wa8  or  was  not  the  decision  of  a  court ;  and 
whether  it  was  subject  to  the  revision  of  the  Secretary  of  the  Treas- 
ury. To  determine  those  questions,  an  examination  of  the  said 
treaty  and  acts  of  Congress  was  necessary.  The  court  was  of  opinion 
that  the  judge  acted  as  a  commissioner  and  not  as  a  court ;  and  that 
the  revisory  power  of  the  Secretary  was  unobjectionable.  It  was  by 
virtue  of  that  opinion  that  the  court  reached  the  conclusion  that  it 
had  no  jurisdiction  of  the  case.  The  reasons  given  by  the  Supreme 
Court,  to  show  that  the  judge  acted  merely  as  a  commissioner,  and 
that  his  decision  was  subject  to  the  review  of  the  Secretary,  are,  in  our 
opinion,  unanswerable. 

The  remaining  question  is,  whether  the  decision  of  the  Secretary  of 
the  Treasury,  against  the  claim  for  interest,  is  not  final  and  conclusive? 

It  appears  to  us  to  be  very  clear  that  the  Secretary's  decision  against 
the  claimant  puts  an  end  to  the  demand.  This  judgment  is  sustained 
by  the  opinion  of  the  Supreme  Court  of  the  United  States  in  Ferreira's 
case,  before  cited.  The  decision  of  the  Secretary,  as  to  the  law  and 
the  facts,  must  be  considered  as  the  decision  of  a  competent  tribunal 
of  exclusive  jurisdiction.  It  stands  upon  the  same  ground  with  the 
decision  of  a  board  of  commissioners  appointed  by  or  under  a  treaty 
to  determine  upon  the  amount  and  validity  of  such  claims  as  the  one 
before  us.  That  the  decision  of  such  a  board  is  conclusive,  has  been 
settled  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Comegys  vs.  Yasse,  1  Peters,  212.  The  same  point  is  decided  by  this 
court  in  the  case  of  Thomas  vs.  The  United  States,  and  Boberts  vs. 
The  United  States. 

Considering,  as  we  do^  the  decision  of  the  Secretary  against  the 
claim  for  interest  as  final,  we  have  not  found  it  necessary  to  extend 
our  inquiry  on  the  subject  of  interest  beyond  that  decision. 

It  is  the  opinion  of  the  court,  for  the  foregoing  reasons,  and  upon 
the  authorities  cited,  that  the  claimant  has  shown  no  ground  for 
relief. 


IN  THE  COUET  OF  CLAIMS. 
BoBERT  Harrison  vs.  The  United  States. 

ScABBAUOH,  J.,  dissented. 

I  dissent  from  the  judgment  of  the  court  in  this  case.     It  is,  in 

Srinciple,  the  same  as  the  case  of  Letitia  Hum[>hrey8  vs.  The  United 
tates,  and  I  refer  to  my  opinions  in  that  case  for  the  reasons  on  which 
this  opinion  is  founded. 
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LETITIA  HUMPHREYS,   ADMINISTRATRIX  OF    ANDREW 

ATKINSON,  DECEASED, 

THE  UNITED  STATES. 


DissentiDg  opinion  delivered  by  Sgarburqh,  J. 

If  this  were  an  ordinary  caee,  I  think  it  probable  that  I  should 
submit  in  silence  to  the  judgment  of  the  majority  of  the  court,  even 
though  I  should  entertain  an  opinion  different  from  that  of  my  breth- 
ren. But,  in  the  view  which  I  have  taken  of  this  case,  it  involves 
principles  of  the  gravest  magnitude  and  importance.  It  is  said  to  be 
one  of  a  class  of  cases  in  which  the  mere  money  demand  extends  to 
hundreds  of  thousands ;  but  that  consideration,  though  highly  im- 
portant, sinks,  in  my  judgment,  into  utter  insignificance,  when  com- 
pared with  the  great  principles  which  they  present  for  adjudication. 
I  cannot  concur  in  the  opinion  of  the  majority  of  the  court.  I  feel 
constrained  to  dissent  from  it,  and  to  declare  the  reasons  on  which  my 
dissent  is  founded.     I  do  so  under  a  solemn  conviction  of  duty. 

The  treaty  of  1819,  between  the  United  States  and  his  Catholic 
Majesty,  was  drawn  up  in  the  Spanish  as  well  as  in  the  English  lan- 
guage. Both  are  originals. — ^United  States  vs.  Perchman,  7  Peters' 
R.,  81.)  In  the  English  original  the  ninth  article  contains  the  fol- 
lowing provision : 

'^  The  United  States  will  cause  satisfaction  to  be  made  for  the  iojia- 
rieSy  if  any,  which,  by  process  of  law^  shall  be  established  to  have 
been  suffered  by  the  Spanish  officers^  and  individual  Spanish  inhabit- 
ants, by  the  late  operations  of  the  American  army  in  Florida." — (8 
Stat,  at  Large,  p.  252.) 

I  have  obtained  two  translations  of  the  corresponding  provision  in 
the  Spanish  original:  the  one,  through  the  solicitor  of  this  court,  and 
the  other,  through  the  counsel  for  the  petitioner.  They  were  made 
by  different  persons,  but  substantially — almost  in  ipdssimis  verbis — 
agree.  They  are  appended  to  this  opinion.  The  following  is  the 
translation  furnished  by  the  solicitor: 

''And  the  United  States  shall  (or  will)  satisfy  (or  make  satisfaction) 
for  the  injuries,  if  any  there  should  have  been,  which  the  Spanish 
inhabitants  and  (Spanish)  officers  may  (or  shall)  judicially  prove, 
according  to  law,  that  they  have  suffered  (literally  to  have  suffered) 
by  the  operations  of  the  American  army  in  them  (the  Floridas)." 

On  the  third  day  of  March,  A.  D.  1823,  Congress  passed  an  act 
entitled  ^^  An  act  to  carry  into  effect  the  ninth  article  of  the  treaty 
concluded  between  the  United  States  and  Spain  the  twenty-second 
day  of  February,  one  thousand  eight  hundred  and  nineteen."  It  is 
as  follows: 

^'That  the  judges  of  the  superior  courts,  established  at  St.  Augus- 
tine and  Pensacola,  in  the  Territory  of  Florida,  respectively,  shall  be, 
Bep,  a  a  127 14 
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and  ihej  are  hereby,  anthorized  and  directed  to  receive  and  adjust  all 
claims  arising  within  their  respective  jurisdictions  of  the  inhabitants 
of  said  Territory,  or  their  representatives,  agreeably  to  the  provisions 
of  the  ninth  article  of  the  treaty  with  Spain,  by  which  the  said  Terri- 
tory was  ceded  to  the  United  States. 

^'Sbc.  2.  That  in  all  cases  in  which  said  judges  shall  decide  in  favor 
of  the  claimants,  the  decisions,  with  the  evidence  on  which  they  are 
founded,  shall  be  by  the  said  judges  reported  to  the  Secretary  of  the 
Treasury,  who,  on  being  satisfied  that  the  same  is  just  and  equitable, 
within  the  provisions  of  the  said  treaty,  shall  pay  the  amount  thereof 
to  the  person  or  persons  in  whose  favor  the  same  is  adjudged,  out  of 
any  money  in  the  treasury  not  otherwise  appropriated." — (3  Statutes 
at  Large,  p.  768.) 

On  the  25th  day  of  June,  A.  D.  1834,  Congress  passed  another  act 
entitled  '^  An  act  for  the  relief  of  certain  inhabitants  of  East  Florida." 
It  is  as  follows: 

"That  the  Secretary  of  the  Treasury  be,  and  he  hereby  is,  author- 
ized and  directed  to  pay,  out  of  any  money  in  the  treasury  not  other- 
wise appropriated,  the  amount  awarded  by  the  judge  of  the  superior 
court  at  St.  Augustine,  in  the  Territory  of  Florida,  under  the  author- 
ity of  the  one  hundred  and  sixty-first  chapter  of  the  acts  of  the  seven- 
teenth C!ongress,  approved  third  March,  one  thousaod  eight  hundred 
and  twenty-three^  for  losses  occasioned  in  East  Florida  by  the  troops 
in  the  service  of  the  United  States,  in  the  years  one  thousand  eight 
hundred  and  twelve  and  one  thousand  ei|;ht  hundred  and  thirteen,  in 
all  cases  where  the  decision  of  the  said  judge  shall  be  deemed  by  the 
Secretary  of  the  Treasury  to  be  just:  Provided,  That  no  award  be 
paid,  except  in  the  case  of  those  who,  at  the  time  of  suffering  the  loss, 
were  actual  subjects  of  the  Spanish  government:  And  provided  ahoj 
That  no  award  be  paid  for  depredations  committed  in  East  Florida 
previous  to  the  entrance  into  that  province  of  the  agents  or  troops  of 
the  United  States. 

*'Sbc.  2.  That  the  judge  of  the  superior  court  of  St.  Augustine  be, 
and  he  hereby  is,  authorized  to  receive,  examine,  and  adjudge  all 
claims  for  losses  occasioned  by  the  troops  aforesaid,  in  one  thousand 
eight  hundred  and  twelve  and  one  thousand  eight  hundred  and  thir 
teen,  not  heretofore  presented  to  the  said  jud^e,  or  in  which  the  evi- 
dence was  withheld,  in  consequence  of  the  decision  of  the  Secretary  of 
the  Treasury  that  such  claims  were  not  provided  for  by  the  treaty  of 
February  twenty-second,  one  thousand  eight  hundred  and  nineteen, 
between  the  governments  of  the  United  States  and  Spain :  Provided, 
That  such  claims  be  presented  to  the  said  judge  in  the  space  of  one 
year  from  the  passage  of  this  act:  And  provided  also,  That  the  au- 
thority herein  given  shall  be  subject  to  the  restrictions  created  by  the 
provisoes  to  the  preceding  section." — (6  Stat,  at  Large,  p.  569.) 

After  the  passage  of  the  act  of  1834,  Susan  Murphy,  administratrix 
of  Andrew  Atkinson,  deceased,  filed  a  petition  before  Bobert  Raymond 
Beid,  judge  of  the  superior  court  for  the  eastern  district  of  Florida. 
In  her  petition  she  alleged,  among  other  things,  that  in  the  years 
1812  and  1813  her  intestate  was  subjected  to  certain  losses  and 
damages,  which  she  specifically  sets  forth,  by  the  acts  of  the  troops  of 
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the  United  States  and  their  confederates^  in  the  then  province  of  East 
Florida ;  that  the  losses  occurred  suhsequently  to  the  appearance  of 
the  troops  and  agents  of  the  United  States  in  East  Florida  ;  and  that 
her  intestate  was  at  that  time,  and  ever  continued,  a  faithful  Spanish 
suhject,  active  and  true  in  the  discharge  of  his  duties. 

Due  proceedings  were  had  upon  the  petition,  and  a  judgment  was 
awarded  hy  the  judge,  **that  the  claimant  do  recover  the  sum  of  three 
thousand  eight  hundred  dollars  for  her  intestate's  losses  in  1812  and 
1813,  with  an  interest  of  five  per  centum  from  the  10th  May,  1813." 
This  judgment,  with  the  evidence  on  which  it  was  founded,  was,  hy 
the  judge,  reported  to  the  Secretary  of  the  Treasury.  On  the  28th 
day  of  rTovemher,  A.  D.  1839,  the  Secretary  of  the  Treasury  directed 
the  payment  of  the  sum  of  $2,300,  part  of  the  amount  adjudged  in 
favor  of  the  claimant ;  and  suhsequently  he  directed  the  payment  of 
the  sum  of  |1,500,  the  residue  of  the  principal  sum  awarded  by  the 
judgment  in  favor  of  the  claimant.  These  two  sums  of  money  have 
been  paid  ;  but  the  Secretary  of  the  Treasury  refused  to  pay  the 
interest,  which  the  claimant  recovered  by  the  judgment,  and  the 
same  remains  unpaid.     The  petitioner  now  claims  the  interest. 

Prior  to  the  passage  of  the  act  of  1834,  the  Secretary  of  the  Treas- 
ury held  that  injuries  suffered  in  1812  and  1813  were  not  within  the 
treaty,  and  this  decision,  it  seems,  occasioned  that  act. 

I.  In  determining  whether  the  petitioner  is  entitled  to  relief,  I 
deem  it  important  to  inquire,  in  the  first  place,  whether  her  case  is 
embraced  by  the  provisions  of  the  ninth  article  of  the  treaty. 

The  only  doubt  which  has  ever  been  suggested  upon  this  point 
has  arisen  from  the  word  ^^late,"  which  is  found  in  the  English,  but 
not  in  the  Spanish,  original  of  the  treaty.  If  it  be  interpreted  in  the 
sense  of  ^^ latest,"  or  'Mast,"  then  the  English  and  Spanish  parts  are 
wholly  irreconcilable.  At  the  date  of  the  treaty  Florida  was  divided 
into  two  provinces — East  and  West  Florida.  The  last  operations  of 
the  troops  of  the  United  States  occurred  in  the  year  1818,  and  were 
confined  to  West  Florida.  The  words  of  tlie  Spanish  original  cannot, 
therefore,  be  satisfied,  if  they  be  restricted  to  the  operations  in  1818, 
because,  in  their  natural  import,  they  extend  to  both  the  Floridas, 
and  they  cannot,  without  violence,  be  limited  to  one  of  them  only. 
And,  moreover,  the  Spanish  original  does  not  contain  the  word  '4ate." 
But  the  word  late  does  not  necessarily  mean  *' latest,"  or  **la8t."  It 
may  mean  '^not  long  past ;  happening  not  long  ago  ;  recent."  It  is 
apparent,  therefore,  that  no  violence  will  be  done  to  the  word  ''late" 
by  extending  it  so  as  to  include  the  operations  of  the  troops  of  the 
United  States  in  East  Florida  in  1812  and  1813.  At  the  time  of 
making  the  treaty  there  would  have  been  no  impropriety  of  language 
iQ  saying  that  they  occurred  not  long  ago — recently.  If  this  con- 
struction bo  adopted,  the  English  and  the  Spanish  originals  harmo- 
nize with  each  other.  ''Both  are  originals,  and  were,  unquestiona- 
bly, intended  by  the  parties  to  be  identical.  *  *  * 
If  the  English  and  the  Spanish  parts  can,  without  violence,  be  made 
to  agree,  that  construction  which  establishes  this  conformity  ought 
to  prevail." — (Per  Marshall,  C.  J.,  in  United  States  vs.  Perchman,  7 
Peters'  R-,  88.) 
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The  Sapreme  Court  acted  upon  this  principle  in  that  case.  Al- 
though, lookiDg  alone  to  the  original  in  the  English  language,  thej 
had  held,  in  the  case  of  Foster  vs.  Neilson,  (2  Peters'  R.,  253,)  that 
the  words  ''  shall  he  ratified  and  confirmed/'  in  the  8th  article  of  the 
treaty  of  1819,  were  words  of  contract,  stipulating  for  some  future 
legislative  act ;  yet  the  Spanish  part  of  the  treaty  being  brought  to 
their  view  in  the  case  of  The  United  States  va.  Perch  man,  and  the 
words,  translated,  being  '^ shall  remain  ratified  and  confirmed,"  they 
overruled  their  former  decision ,  and  held  the  meaning  to  be  '^  ratified 
and  confirmed"  by  force  of  the  instrument  itself,  without  the  aid  of 
legislation.  The  analogy  between  that  case  and  this  is  clear.  If 
there  be  any  difference  between  them  on  this  point,  less  effort  ia 
required  in  this  than  in  that  to  produce  a  conformity  between  the 
Spanish  and  English  parts.  It  may  certainly  be  as  truly  and  as 
properly  said  here  as  there,  that  ''no  violence  is  done  to  the  language 
of  the  treaty  by  a  construction  which  conforms  the  English  and  Spanish 
to  each  other."— (Ibid.,  89.) 

This  construction  of  the  treaty  is  fortified  by  the  act  of  1834,  which 
overrules  the  action  of  the  Secretary  of  the  Treasury,  by  which  the 
cases  of  1812  and  1813  had  been  rejected,  and  in  effect  declares  that 
they  are  within  the  provisions  of  the  treaty.  Such  is  clearly  the 
proper  construction  of  that  act.  The  first  section  of  it  provides  for 
the  satisfaction  of  the  judgments  which  had  already  been  rendered  in 
those  cases  ;  and  the  second  authorizes  the  judge  of  the  superior  court 
at  St.  Augustine  to  receive,  examine,  and  adjudge  all  claims  for 
losses  in  the  years  1812  and  1813  which  might,  within  one  year  from 
the  passage  of  that  act,  be  presented  to  him.  There  is  no  provision 
in  that  act  for  the  payment  of  the  judgments  authorized  by  its  second 
section.  Unless  they  can  be  paid  under  the  act  of  1823,  there  is  no 
authority  given  by  law  anywhere  for  their  payment.  I  regard  the 
two  acts  as  constituting  parts  of  the  same  system,  and  to  be  interpreted 
precisely  as  if  they  had  been  enacted  at  the  same  time.  The  judg* 
ments,  then,  under  the  act  of  1834,  were,  like  judgments  under  the 
act  of  1823,  to  be  reported  to  the  Secretary  of  the  Treasury,  and  paid 
by  him,  upon  his  being  satisfied  that  they  were  just  and  equitable, 
within  the  provisions  of  the  treaty.  But  it  is  clear  that  such  could 
not  have  been  the  case  if  CoDgress  had  not  intended  by  the  act  of 
1834  to  declare,  in  effect,  that  the  losses  of  1812  and  1813  were 
injuries  under  the  ninth  article  of  the  treaty;  for,  if  Congress  had  not 
so  intended,  the  second  section  of  that  act  would  have  been  not  only 
inconsistent  with  itself,  but  wholly  nugatory. 

There  can  be  no  doubt,  then,  I  think,  that  the  petitioner's  case  was 
embraced  by  the  ninth  article  of  the  treaty. 

II.  I  propose  now  to  inquire  whether  the  treaty  stipulated  for  a 
judicial  tribunal,  before  which  the  claims  therein  comtemplated  should 
be  established. 

The  words  of  the  English  original,  which  relate  to  this  point,  are, 
**  which,  by  process  of  law,  shall  be  established."  The  phriise 
'^ process  of  law"  is  a  technical  one  in  our  jurisprudence,  and  its 
meaning  is  accurately  defined  and  well  understood.  It  had  its  origin 
in  England,  at  least  as  far  back  as  the  days  of  Lord  Coke,  and  no 
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doubt,  80  far  as  I  am  advised,  has  ever  been  expressed  by  any  judicial 
tribunal  as  to  its  interpretation.  In  the  famous  Magna  Chart  a  of 
England  it  was  provided  that  no  freeman  should  be  taken  or  im- 
prisoned, or  disseized  of  his  freehold,  &c.,  but  by  the  law  of  the  land, 
or  the  judgment  of  his  peers.  The  words  **  by  the  law  of  the  land" 
mean,  we  are  informed  by  Lord  Coke,  ^'  by  due  course  and  process  of 
law,"  which  he  explains  to  be  *'by  indictment  or  presentment  of 
good  and  lawful  men,  where  such  deeds  be  done  in  due  manner,  or  by 
writ  original  of  the  common  law." — (2  Inst.,  45, 50.)  The  terms,  then, 
"by  the  law  of  the  land"  and  "by  due  process  of  law,"  are,  in  English 
jurisprudence,  of  precisely  the  same  import,  and  it  is  from  this  source 
that  we  have  derived  them.  They  have  been  regarded  as  of  so  much 
importance  that,  either  in  the  one  or  the  other  form,  they  have  been 
inserted  in  the  Constitution  of  the  United  States,  and  in  the  constitu- 
tion of  almost  every  State  in  the  Union.  They  are  there  designed  to 
be,  as  they  are  in  Magna  Chartay  a  restriction  upon  legislative  au- 
thority. The  words  "by  the  law  of  the  land"  do  not,  therefore, 
mean  merely  an  act  of  the  legislature,  for  that  construction  would 
render  the  restriction  absolutely  nugatory.  Their  meaning,  indubita- 
bly, is,  that  no  citizen  shall  be  disfranchised,  or  deprived  of  any  of  the 
rights  of  person  or  property,  without  a  regular  trial,  according  to  the 
course  and  usage  of  the  common  law. — (Taylor  vs.  Porter,  4  Sill  R., 
N.  Y.,  146;  Hoke  w.  Henderson,  4  Dev.  N.  C.  R.,  15.)  "The 
better  and  larger  definition  of  due  process  of  law  is,"  says  Chancellor 
Kent,  "  that  it  means  law  in  its  regular  course  of  administration 
through  courts  of  justice." — (1  Kent's  Com.  8th  ed.,  613-'14.)  "Dt*e 
j^nrocess  of  laWy"  says  Judge  Tucker,  "must  then  be  had  before  a 
judicial  court,  or  a  judicial  magistrate." — (1  Tucker's  Blk.,  part  I, 
app.,  203.) 

The  ordinary  or  common  meaning  of  the  words  "  process  of  law," 
is  their  technical  meaning.  In  other  words,  they  have  no  common 
or  ordinary  meaning,  as  contradistinguished  from  their  technical 
meaning.  They  were,  as  we  have  seen,  used  by  Lord  Coke  to  explain 
the  words  "law  of  the  land,"  as  if  they  were  already  well  known  and 
fully  understood.  The  term  process,  at  the  common  law,  in  civil  cases, 
is  defined  to  be  the  means  of  compelling  a  defendant  to  appear  in 
court. — (3  Blk.  Com.,  279.)  Processus,  a  procedendo  ab  initio  usque 
ad  finem,  is  so  called  because  it  proceeds  or  goes  out  upon  former 
matter,  either  original  or  judicial,  and  has  two  significations  :  First, 
it  is  largely  taken  for  all  the  proceedings  in  any  action  or  prosecution, 
real  or  personal,  civil  or  criminal,  from  the  beginning  to  the  end. 
Secondly,  that  is  termed  the  process,  by  which  a  man  is  called  into 
any  temporal  court,  because  it  is  the  beginning  or  principal  part 
thereof,  by  which  the  rest  is  directed  ;  or,  taken  strictly,  it  is  the  pro- 
ceeding, after  the  original,  before  judgment. — (Britton,  138  ;  Lamb., 
lib.  4;  Crompt.,  133  ;  8  Rep.,  157  ;  5  Jacob's  Law  Die,  302,  303.) 
It  is,  in  the  larger  sense,  that  the  words  "process  of  law"  are,  in 
civil  matters,  equivalent  to  the  words  "the  law  of  the  land;''  and 
hence  it  is  that  when  a  common-law  lawyer  speaks  of  establishing^  a 
thing  by  "process  of  law,"  he  is  understood  to  refer  to  a  judicial 


214  '  KOBEBT  HARRISON. 

proceeding — a  proceeding  before  a  judicial  court,  or  a  judicial  magis- 
trate. 

Such  being  the  meaning  of  the  words  "process  of  law"  in  our 
jurisprudence,  I  can  conceive  of  no  good  reason  why  they  should  be 
understood  in  a  different  sense  in  the  9th  article  of  the  treaty  of  1819. 
If  the  object  in  using  them  was  to  give  an  assurance  to  his  Catholic 
Majesty  that  his  subjects  should  be  allowed  to  establish  their  claims 
before  a  judicial  courts  or  a  judicial  magistrate,  it  must  be  conceded 
that  no  more  appropriate  language  could  have  been  used  for  that 
purpose.  The  promise  was  made  by  the  United  States — it  proceeded 
from  them — and  there  was  a  propriety  in  expi^essing  it  in  their  lan- 
guage. The  tribunal  contemplated  was  their  tribunal ;  the  proceed- 
ing, such  as  is  customary  with  the  citizens  of  the  United  States. 
Hence,  we  would  naturally  expect  that  the  stipulation  should  be  made 
in  language  appropriately  descriptive  of  such  a  tribunal  and  such  a 
proceeding  in  the  United  States,  and  having  a  clear  and  well-defined 
meaning.  None  more  expressive  or  better  understood  could  have 
been  selected.  And,  moreover,  there  was  a  peculiar  appropriateness 
in  the  words  used,  for  the  further  reason,  that,  by  reference  to  the 
Constitution  of  the  United  States,  and  the  well-established  meaning 
of  the  words  "process  of  law"  as  there  used,  the  most  satisfactory 
assurance  could  he  given  to  the  Spanish  minister  of  their  true  mean- 
ing, when  proceeding  from  us. 

Hence,  it  seems  to  me  that  the  conclusion  is  inevitable,  that  the 
words  "process  of  law,". in  the  9th  article  of  the  treaty,  mean  a 
judicial  court,  or  a  judicial  magistrate;  and  that  the  stipulation  which 
it  contains  is^  in  effect,  that  means  shall  be  provided  by  the  United 
States  to  enable  the  Spanish  officers  and  individual  Spanish  inhab- 
itants to  establish  the  injuries  which  they  had  suffered  before  such  a 
court  or  magistrate.  Such  would  be  my  conclusion  if  the  9th  article 
constituted  the  entire  treaty.  But  when  I  turn  to  the  11th  article, 
and  there  find  a  special  commission  expressly  provided  for  the  settle- 
ment of  claims  due  to  citizens  of  the  United  States,  my  convictions 
are  strengthened,  and  all  doubt  is  removed.  If  it  had  been  the 
intention  of  the  high  contracting  parties  to  provide  for  the  appoint- 
ment of  a  board  of  commissioners  under  the  9th  article,  it  is  difficult 
to  conceive  why  they  did  not  use  language  clearly  expressive  of  that 
intention,  as  they  did  in  the  11th  article.  The  truth  is,  that  there 
was  a  difference  of  intention,  and  hence  the  difference  in  the  language 
which  was  used.  Under  the  9th  article,  where  Spanish  subjects  were 
concerned,  a  stipulation  was  required  that  their  claims  should  be 
established  before  a  judicial  court,  or  a  judicial  magistrate ;  whilst 
under  the  11th  article,  where  citizens  of  the  United  States  alone  were 
concerned,  a  special  commission  was  provided  for.  "The  several 
inditing  and  penning  of  the  different  branches  doth  argue  that  the 
maker  did  intend  a  difference  of  the  purview  and  remedies." — 
(Edrick's  case,  5  Rep.,  119.) 

These  views  seem  to  me  to  be  conclusive  upon  this  point ;  but  if 
any  doubt  could  remain  in  regard  to  it,  it  must  be  entirely  removed 
by  the  corresponding  provision  in  the  Spanish  original.  The  language 
there  used  is,  "judicially  prove  according  to  law."     In  a  note  to  the 
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translation,  kindly  furnished  me  by  the  solicitor,  the  translator  says: 
''Tbe  translation  might  be  varied  and  the  meaning  still  preserved  ; 
but,  to  be  correct,  it  must  convey  the  idea  that  the  injuries  (named  in 
the  treaty)  are  to  be  proved  by  judicial  proceedings  of  some  kind, 
conducted  in  legal  manner  and  form — tegalmente.**  Language  cannot 
be  plainer  than  this.  To  undertake  to  explain  it  further  would  be 
a  vain  and  useless  task.  It  leaves  not  a  loop  to  hang  a  doubt  on  as 
to  its  meaning.  It  fully  sustains  the  construction  which  I  have  put 
upon  the  words  "  process  of  law." 

III.  The  next  point  to  be  considered  is,  whether  the  United  States, 
in  stipulating  that  they  would  cause  satisfaction  to  be  made  for  the 
injuries  embraced  by  the  9th  article  of  the  treaty,  undertook  to  pay 
the  suflFerers,  not  only  the  actual  value  of  the  property  which  they 
lost,  but  interest  on  such  value,  by  way  of  damages  lor  the  loss  of  the 
use  of  the  property  from  the  time  the  injury  was  committed. 

It  is  believed  that  it  has  been  the  uniform  practice  of  the  govern- 
ment of  the  United  States  to  demand,  and  not  only  to  demand,  but  to 
receive,  from  foreign  nations,  interest  in  all  such  cases.  If  this  be 
true,  there  can  be  no  doubt  as  to  the  meaning  of  the  9th  article  of  the 
treaty  in  this  respect ;  for  the  idea  is  not  to  be  tolerated  for  a  moment, 
that  they  would  demand  as  an  act  of  justice  an  indemnity  for  their 
citizens  which  they  would  not,  under  similar  circumstances,  grant  to 
a  foreign  nation  for  its  citizens  or  subjects.  The  law  of  nations  does 
not  mean  one  thing  when  they  are  demanding  a  reparation  for  an  in- 
jury, and  just  the  opposite  thing  when  a  similar  demand  is  made 
against  them.  They  regard  it  as  the  same  in  both  cases.  If  interest 
would  be  due  to  them  in  a  given  case,  it  would,  if  the  case  were  re- 
versed, be  due  from  them.  They  have  always  demanded  interest, 
because  they  believed  that,  according  to  the  law  of  nations,  it  was  due 
to  them.  They  desire  to  observe  good  faith  and  justice  towards  all 
nations.  They  ask  for  nothing  that  is  not  clearly  right,  and  submit 
to  nothing  which  is  wrong. 

A  case^  which  involved  the  question  of  interest,  arose  under  the 
treaty  of  1794  between  the  United  States  and  Great  Britain.  In  the 
seventh  article  of  that  treaty,  the  British  government  stipulated  that 
compensation  should  be  made  to  citizens  of  the  United  States  for 
*^  losses  and  damages  by  reason  of  irregular  or  illegal  captures  or  con- 
demnations of  their  vessels  and  other  property,  under  color  of  author- 
ity or  commissions  from  his  Majesty."  in  the  same  article  provision 
was  made  for  the  appointment  of  five  commissioners  '^  for  the  purpose 
of  ascertaining  the  amount  of  any  such  losses  and  damages. ' ' — (8  Stat. 
AtL.,  p.  121 J  This  commission,  it  is  believed,  allowed  interest  as  a 
part  of  the  aamages  in  all  instances. — (See  2  Amer.  State  Papers, 
Foreign  Relations,  pp.  119,  120,  387,  388.)  Dr.  NichoU,  in  the  case 
of  the  "Betsy,"  stated  the  rule  of  compensation  as  follows:  **  To 
reimburse  the  claimants  the  original  cost  of  their  property  and  all  the 
expemies  they  have  actually  incurred,  together  with  interest  on  the 
wmXa  amottfi/,  would,  I  think,  be  just  and  equitable  compensation. 
This,  I  believe,  is  the  measure  of  compensation  usually  made  by  all 
belligerent  nations,  and  accepted  by  all  neutral  nations,  for  losses^ 
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costs,  and  damages  occasioned  by  illegal  captures." — (Wheaton's  Life 
of  Pinkney,  pp.  198,  265,  note,  and  371.) 

By  the  21st  article  of  the  treaty  of  1796  between  the  United  States 
and  Spain  it  was  agreed  that  ''all  differences  on  account  of  the  losses 
sustained  by  the  citizens  of  the  United  States,  in  consequence  of  their 
vessels  and  cargoes  having  been  taken  by  the  subjects  of  his  Catholic 
Majesty,  during  the  late  war  between  Spain  and  France,"  should  '*be 
referred  to  the  final  decision  of  commissioners  to  be  appointed"  as 
therein  provided  for.  The  commissioners  were  to  **be  sworn  impar- 
tially to  examine  and  decide  the  claims  in  question,  according  to  the 
merits  of  the  several  cases,  and  to  justice,  equity,  and  the  law  of 
nations."  They  awarded  interest  on  the  value  of  the  vessels  and 
cargoes. — (2  Amer.  State  Papers,  Foreign  Relations,  p.  283.) 

A  difference  arose  between  the  United  States  and  Great  Britain  in 
regard  to  the  construction  of  the  first  article  of  the  treaty  of  Ghent, 
and  by  the  fifth  article  of  the  convention  of  1818  they  agreed  to  refer 
it  to  some  friendly  sovereign  or  State,  to  be  named  for  that  purpose. — 
(8  Stat,  at  L.,  249-50.)  The  emperor  of  Russia  was  named  by  both 
governments,  and  accepted  the  umpirage. — (i  Amer.  State  Papers, 
Foreign  Relations,  645.)  He  awarded  that  the  United  States  were 
'^  entitled  to  claim  from  Great  Britain  a  ytf«^  indemnijication  for  all 
private  property  which  the  British  forces  may  have  carried  away. — 
(8  Stat,  at  L.,  282.)  A  special  commission  was  then  instituted  for  the 
purpose  of  ascertaining  and  determining  the  amount  of  indemnifica- 
tion which  might  be  due  to  citizens  of  the  United  States  under  the 
decision  of  his  Imperial  Majesty. — (8  Stat,  at  L.,  284.) 

The  commissioners  disagreed  as  to  the  proper  measure  of  damages, 
and,  in  consequence  of  that  disagreement,  the  commission  was  broken 
up.  Mr.  Cheves,  the  commissioner  on  the  part  of  the  United  States, 
insisted  upon  the  allowance  of  interest.  He  said:  ^'The  claim  is  not 
of  interest  60  nomiTie ;  it  is  adopted  as  a  mitigated  rule  of  damages, 
compensation,  or  indemnification,  founded  on  the  estimated  pecuniary 
value  of  the  article  withheld.  In  that  case  the  common  law  and  the 
civil  law  are  both  clear  in  allowing  reparation  of  the  loss  of  the  use 
of  the  thing  withheld  from  the  commencement  of  the  tortuous  deten- 
tion. The  rule  of  the  public  law  is  the  same."  *  *  **  Indemni- 
fication means  a  reimbursement  of  a  loss  sustained.  If  the  property 
taken  away  on  the  17th  February,  1815,  were  returned  now,  uninjured, 
it  would  not  reimburse  the  loss  sustained  by  the  taking  away  and 
consequent  detention ;  it  would  not  be  an  indemnification.  The 
claimant  would  still  be  unindemnified  for  the  loss  of  the  rise  of  his 

{property  for  ten  years,  which,  considered  as  money,  is  nearly  equiva- 
ent  to  the  original  value  of  the  principal  thing  ;  so,  in  substituting 
a  pecuniary  value  for  the  thing,  unless  interest  is  allowed  for  the  use 
of  the  money,  the  claimant  will  remain  unindemnified."  • 

The  subject  was  submitted  by  the  Secretary  of  State  to  Mr.  Wirt, 
the  Attorney  General,  and  his  opinion  sustains  the  views  of  Mr. 
Cheves  in  all  respects.  He  said :  *'  And  then  the  only  remaining 
inquiry  is,  what  is  the  award?  It  is,  that  the  United  States  are 
entitled  to  s^just  indemnijication  for  the  slaves  and  other  property  car- 
ried away  by  the  British  forces,  in  violation  of  the  first  article  of  the 
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treaty  of  Ghent.  What  is  B,just  indemnification  for  a  wrong?  Is  it 
the  reparation  of  the  one-half  or  two-thirds  of  that  wrong  ?  Is  it 
anything  less  than  a  reparation  of  the  whole  wrong?  On  these 
few  simple  ideas  the  whole  question  turns.  If  an  injury  is  justly 
redressed  which  is  only  half  redressed ^  then  the  British  commissioner 
is  right ;  but  if  an  injury  is  only  redressed  when  the  redress  is  com- 
mensurate with  the  whole  extent  of  the  injury,  then  he  is  wrong. 
Let  us  put  aside  the  emphatic  and  striking  word  just^  and  take  the 
word  indemnification  alone.  What  does  the  word  indemnification 
mean  ?  The  saving  harmless  from  danger.  Is  that  man  saved  harm- 
less from  danger  who  is  left  to  hear  one-half  oi  the  damages  himself? 
The  question  seems  to  me  too  plain  for  discussion."         *        *        * 

*'In  violation  of  this  treaty,  the  slaves,  and  other  property  of 
American  citizens,  were  carried  away  in  the  year  1815,  and  have  been 
detained^ from  them  ever  since.  They  have  thus  lost  the  use  of  this 
property  for  eleven  years.  Is  the  meagre  return  of  the  average  value 
at  the  time  the  slaves  and  other  property  were  thus  taken  from  them 
a  just  indemnificaiion  of  the  whole  wrong  f  That  the  act  of  taking 
away  the  property  was  a  wrong  is  no  longer  a  question.  Whatever 
disposition  there  may  be  to  make  it  a  question,  it  has  been  settled  by 
the  tribunal  of  the  party's  own  choice,  and  can  no  longer  be  made  a 
question.  The  first  act  of  dispossession  being  thus  established  to  be  a 
wrong,  is  the  continuance  of  that  dispossession  for  eleven  years  no 
wrong  at  all?  Is  it  consistent  with  that  usage  of  nations  which  Sir 
John  Nicholl  recognizes  to  redress  an  act  of  wrongful  violence  by  the 
return,  at  any  distance  of  time y  of  the  naked  va^ue  of  the  article  at  the 
date  of  the  injury  ?"         *         *        * 

"  Upon  the  whole,  sir,  I  am  of  the  opinion  that  the  just  indemnifi- 
cation awarded  by  the  emperor  involves  not  merely  the  return  of  the 
value  of  the  specific  property,  but  a  compensation  also  for  the  sub«e- 
quent  and  wrongful  detention  of  it,  in  the  nature  of  damages.  If  the 
actual  damages  in  each  case  could  be  ascertained,  they  ought,  under 
the  award,  to  be  decreed ;  but  since  this,  if  not  impracticable,  would 
be  a  work  of  ^reat  labor  and  time,  I  am  of  opinion  that  the  interest, 
according  to  ike  usage  of  nations y  is  a  necessary  part  of  the  just  indem- 
nification awarded  by  the  emperor  of  Bussia/' — (2  Opin,  Attorney 
Gen.,  pp.  31,  32,  33.) 

Subsequently,  Mr.  Clay,  Secretary  of  State,  in  a  letter  addressed  to 
Mr.  Yaughan,  the  British  minister,  adopted  and  fully  approved  these 
views.  He  said :  ^'  We  are  prepared  to  show,  if  it  were  proper  now 
to  enter  upon  this  discussion,  i}idX  interest  \&  a  fair  and  just  component 
part  of  the  indemnification  which  the  convention  stipulates,  and  that, 
without  interest,  it  would  fall  far  short  of  the  intentions  of  his  Impe- 
rial Majesty's  decision." 

These  claims  were  finally  compromised  between  the  United  States 
and  Great  Britain.  The  United  States  accepted  the  payment  of  the 
gross  sum  of  $1,204,960.  Mr.  Cheves  had  previously  estimated  the 
claims  at  $1,250,000,  including  principal  and  interest,  the  interest 
being  about  |464,000.  In  the  compromise,  therefore,  the  United 
States  received  $418,000,  instead  of  $464,000,  for  interest.  They  did 
not,  therefore,  yield  the  principle^  under  which  they  had  so  strenu- 
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ouslj  insiBted  they  vrere  entitled  to  interest.  On  the  contrary,  it  was, 
in  substance,  conceded  to  them.  And  the  commission  appointed  by 
the  government  of  the  United  States  to  adjust  these  claims  awarded  to 
each  claimant  the  value  of  his  property  carried  away,  with  interest 
thereon  from  the  time  of  the  exportation,  thus  recognizing  the  princi- 
pal value  and  interest  thereon  as  the  proper  measure  of  indemnity. 

The  brigs  Encomium  and  Comet  were  wrecked  on  the  keys  of  the 
Bahamas,  and  slaves  on  board  belonging  to  citizens  of  the  United 
States  were  forcibly  seized  and  detained  by  the  local  authorities.  In- 
demnity was  immediately  demanded  by  the  government  of  the  United 
States  of  the  British  government.  The  result  was,  that  the  British 
government  paid  to  the  United  States  the  value  of  the  slaves,  with 
interest  on  such  value,  at  the  rate  of  four  per  centum  per  annuniy  from 
the  date  when  the  slaves  were  seized  by  the  officers  of  the  customs  at 
the  Bahamas  up  to  the  period  when  the  compensation  was  actually 
paid,  and  the  expenses  incurred  by  the  claimants  in  procuring  evidence 
to  support  their  claims. 

Our  minister,  the  Hon.  Andrew  Stevenson,  who,  with  distinguished 
ability,  conducted,  on  the  part  of  the  United  States,  much  of  the  ne- 
gotiation which  occurred  in  these  cases  between  the  two  governments, 
and  successfully  brought  them  to  a  close,  in  his  letter  to  Lord  Palmer- 
ston  of  December  4th,  A.  D.  1838,  said:  ''The  last  and  remaining 
question  is  that  of  interest  on  the  estimated  value  of  the  slaves,  and 
the  time  from  which  it  should  accrue.  That  the  claimants  have  the 
same  right  to  interest  on  the  value  of  these  slaves  that  they  have  to 
the  value  of  the  slaves  themselves,  and  that,  too,  from  the  period  of 
their  seizure  and  detention,  is  a  proposition  which  the  undersigned 
would  not  have  deemed  it  either  necessary  or  proper  to  discuss,  if  be 
did  not  understand  the  decision  of  her  Majesty's  government,  commu- 
nicated in  Lord  Falmerston's  note,  as  asserting  directly  the  contrary 
doctrine.  Regarding  such  a  decision,  upon  principle,  as  of  much 
higher  importance  than  even  the  pecuniary  interests  which  it  involves, 
the  undersigned  feels  it  incumbent  on  him,  in  dissenting  wholly  from 
the  grounds  taken  by  her  Majesty's  government,  to  give  the  subject  a 
more  particular  examination  than  he  should  otherwise  have  felt  it 
needful  to  do."  *  *  *'It  has,  moreover,  never  been  refused  i a 
claims  like  the  present,  where  a  money  equivalent  has  been  substituted 
as  a  compensation  for  property  wrongfully  withheld,  and  for  which 
the  party  had  agreed  to  make  reparation." 

He  examined  the  subject  at  considerable  length,  and  with  great 
ability,  both  upon  principle  and  authority.  ''The  general  doctrine, 
then,"  he  said,  "is  this:  that  he  who  withholds  what  he  ought  to 
return,  does  an  injury  for  which  he  is  bound  to  indemnify  the  sufferer ; 
that  the  proper  measure  of  indemnification  is  the  thing  which  is  with- 
held, together  with  its  reasonable  fruits  or  profits  accruing  during  the 
period  that  it  is  so  withheld  ;  that  if  restitution  of  the  property,  how- 
ever, cannot  be  had,  justice  finds  its  compensation  in  its  value  as  an 
equivalent,  and  interest  on  it  is  resorted  to  as  the  best  standard  by 
which  to  ascertain  the  reasonable  profits  of  money." — (Senate  Doc, 
3d  session  25th  Cong.,  No.  216,  p.  53.). 

Subsequently,  Lord  Palmerston,  in  his  letter  to  Mr.  Stevenson  of 
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May  2,  A.  D.  1839,  said :  **  Her  Majesty's  government  is,  moreover, 
of  opinion  that,  considering  all  the  circumstances  which  have  delayed 
the  admission  and  adjustment  of  these  claims,  interest,  at  the  rate  of 
four  per  cent,  per  annum^  may,  with  justice,  be  demanded  from  the 
British  government  upon  the  sums  assigned  as  compensation  on  ac- 
count of  the  slaves  in  question,  and  that  such  interest  ought,  to  run 
from  the  dates  when  those  slaves  were  seized  by  the  officers  of  the 
customs  at  the  Bahamas  up  to  the  period  when  the  compensation  shall 
be  actually  paid." — (Senate  Ex.  Doc.,  1st  sess.  25th  Cong.,  No.  119, 
p.  8.)  It  is  fair  to  conclude,  therefore,  that  the  British  government, 
against  whom  the  demand  for  compensation  was  made,  fully  concurred 
with  that  of  the  United  States  in  the  principle,  that  in  such  cases  in- 
terest justly  constitutes  a  part  of  the  indemnity. 

By  the  convention  of  the  11th  April,  A.  D.  1839,  between  the  Uni- 
ted States  and  Mexico,  provision  was  made  for  the  appointment  of  a 
commission,  to  which  should  be  referred  the  claims  of  citizens  of  the 
United  States  upon  the  Mexican  government,  and  power  was  given  to 
the  commissioners  ''to  decide  upon  the  justice  of  the  said  claims  and 
the  amount  of  compensation,  if  any,  due  from  the  Mexican  govern- 
terest  from  the  time  the  wrong  was  committed. — (Ex.  Doc,  27th 
allowed  to  the  claimants  the  value  of  their  property  taken,  with  in- 
Cong.,  2d  Bess.,  vol.  5,  No.  291,  pp.  30,  50,  61.) 
ment  in  each  case." — (8  Stat,  at  L.,  528,  530.)  The  commission 
In  the  case  of  the  claims  of  citizens  of  the  United  States  against 
Brazil,  interest  was  claimed  and  allowed. — (Ex.  Doc,  1st  sess.,  25th 
Cong.,  H.  of  Rep.,  Doc.  32.,  p.  249.) 

Other  instances  might  be  cited,  but  these,  surely,  are  sufficient  to 
show,  not  only  the  views,  but  the  uniform  practice  of  the  government 
of  the  United  States  upon  this  subject.  I  am  warranted  by  them  in 
laying  it  down  as  a  rule,  fully  recognized  by  the  United  States,  that 
in  all  cases  like  the  present,  where  satisfaction  is  to  be  made  for  inju- 
ries done  to  personal  property,  interest  is  justly  demandable  as  a  com- 
Cooent  part  of  the  damages.  Our  diplomatic  agents,  as  we  have  seen, 
ave  always  insisted  that  this  doctrine  was  sustained,  not  only  by  the 
law  of  nations,  but  by  both  the  civil  and  common  law. 

''  In  estimating,"  says  Butherforth,  '^  the  damages  which  any  one 
has  sustained,  where  such  things  as  he  has  a  perfect  right  to  are  un- 
justly taken  from  him,  or  withholden,  or  intercepted,  we  are  to  con- 
sider, not  only  the  value  of  the  thing  itself,  but  the  value,  likewise,  of 
the  fruits  or  profits  that  might  have  arisen  from  it.  He  who  is  the 
owner  of  the  thing  is,  likewise,  owner  of  such  fruits  or  profits,  so  that 
it  is  as  properly  a  damage  to  be  deprived  of  them,  as  it  is  to  be  de- 
prived of  the  thing  itself." — (Rutherforth's  Institutes,  B.  I,  ch.  17, 
§  5,  p.  390-1.  See,  also,  1  Domat,  Book  III,  tit.  Y,  sections  1,  2, 
and  3,  pp.  740,  789,  Cushing's  ed.) 

When  a  nation  cannot  obtain  justice,  whether  for  a  wrong  or  an  in- 
jury, she  has  a  right  to  do  herself  justice.  Among  the  various  meth- 
ods practiced  among  nations,  short  of  actual  war,  of  obtaining  satis- 
faction, is  *'by  making  reprisals  upon  the  persons  and  things  belong- 
iD^  to  the  offending  nation  until  a  satisfactory  reparation  is  made  for 
the  alleged  injury.^' — (Wheaton's  Inter.  Law,  part  IV,  ch.  1,  §  1.) 
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^^Beprisals  are  ufled  between  nation  and  nation  in  order  to  do  them- 
Belves  justice  when  they  cannot  otherwise  obtain  it.  If  a  nation  has 
taken  possession  of  what  belongs  to  another,  if  it  refuses  to  pay  a  debt, 
to  repair  an  injury ,  or  to  give  adequate  aatief action  for  U^  the  latter 
may  seize  something  belonging  to  the  former,  and  apply  it  to  its  own 
advantage,  till  it  obtains  payment  of  what  is  due,  together  with  interest 
and  damages^  or  keep  it  as  a  pledge  till  the  offending  nation  has  re- 
fused ample  satisfaction.  The  effects  thus  seized  are  preserved  while 
there  is  any  hope  of  obtaining  satisfaction  or  justice.  As  soon  as  that 
hope  disappears,  they  are  confiscated,  and  then  reprisals  are  aocom' 
plished."— (Vattel,  Book  II,  ch.  18,  §  342.  See,  also,  Wheaton's  In- 
ter. Law,  part  IV,  ch.  1,  §  3.)  If  Spain  had  failed  to  obtain,  by  treaty, 
satisfaction  for  the  injuries  which  her  subjects  had  suffered,  she  might 
lawfully  have  resorted  to  the  harsher  method  of  reprisal.  But  what 
she  might  rightfully  have  obtained  by  force,  if  it  had  been  denied  her, 
was  voluntarily  stipulated  for  and  promised  by  the  treaty.  It  needs 
no  argument  to  show  that  the  measure  of  satisfaction  must  be  the 
same  in  the  one  case  as  in  the  other. 

The  decisions  of  the  courts  of  admiralty  are  based  on  the  law  of 
nations.     ^'  The  court  of  prize  is  emphatically  a  court  of  the  law  of 
nations,  and  it  takes  neither  its  character  nor  its  rules  from  the  mere 
municipal  regulations  of  any  country." — (Per  Story,  J.,  in  delivering 
the  opinion  of  the  court  in  the  case  of  the  Schooner  Adeline,  9  Cranch 
B.,  284.)    It  is  believed  to  be  the  uniform  rule  of  those  courts,  in  de- 
creeing satisfaction  for  wrongs,  in  cases  not  calling  for  aggravated  or 
vindictive  damages,  to  take  the  value  of  the  property  lost,  at  the  time 
of  the  loss,  and,  in  case  of  injury,  the  diminution  in  value  by  reason 
of  the  injury,  with  interest  upon  such  valuation,  as  the  true  measure  of 
damages.     The  Amiable  Nancy,  3  Wheaton,  B.,  546,  560-1 :   "  This 
rule,"  says  the  court  in  that  case,  ^'  may  not  secure  a  complete  indem- 
nity for  all  possible  injuries  ;  but  it  has  certainty  and  general  applica- 
bility to  recommend  it,  and,  in  almost  all  cases,  will  give  a  fair  and 
i'ust  recompense." — (3  Wheaton  B.,* 560-1.)    The  same  doctrine  had 
>een  previously  held  in  the  cases  of  Del  Col  vs.  Arnold,  3  Dall.  R., 
333,  and  The  Ann  Maria,  2  Wheat.  Bep.,  327.     See,  also,  the  cases 
of  Murray  vs.  Schooner  Charming  Betsy,  2  Cranch  B.,  64 ;  Maley  vs. 
Shattuck,  3  Cranch  B.,  458;  Schooner  Lively,  1  Gallison  B.,  315, 
322;  all  of  which  are  accordant.     In  the  case  of  the  Appollon,  9 
Wheat.  B.,  362,  377,  Story,  J.,  in  delivering  the  opinion  of  the  courts 
stated  the  rule  thus :  '^  Where  the  vessel  and  cargo  are  lost  or  de- 
stroyed, the  just  measure  has  been  deemed  to  be  their  actual  value, 
together  with  interest  upon  the  amount  from  the  time  of  the  trespass. 
Where  there  has  been  a  partial  injury  only,  that  loss  being  ascertained, 
a  similar  rule  has  been  applied.     Where  the  property  has  been  re- 
stored after  detention,  demurrage  during  tlie  period  has  been  generally 
allowed  for  the  vessel,  and  interest  upon  the  value  of  the  cargo.  Where 
the  vessel  and  cargo  have  been  sold,  the  gross  amount  of  the  sales, 
together  with  interest,  has  been  adopted  as  a  fair  recompense,  and 
the  addition  of  ten  per  cent,  has  been  sometimes  made,  where  the 
property  was  sold  under  disadvantageous  circumstances,  or  had  not 
arrived  at  the  country  of  its  destination.     Such,  it  is  believed^  have 
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been  the  rules  most  generally  adopted  in  practice,  in  cases  which  did 
not  call  for  aggravated  or  vindictive  damages.  And  it  may  be  truly 
said,  that  if  these  rules  do  not  furnish  a  complete  indemnification  in 
all  cases,  they  have  so  much  certainty  ip  their  application,  and  such 
a  tendency  to  suppress  expensive  litigation,  that  they  are  entitled  to 
some  commendation  upon  principles  of  public  policy." 

The  decisions  of  the  admiralty  courts  of  Great  Britain  are  in  accord- 
ance with  those  in  the  United  States  in  regard  to  the  allowance  of  in- 
terest,  as  constituting  a  part  of  the  measure  of  damages  in  such  cases. 
The  Acteon,  2  Dodson  B.,  48;  The  Lucy,  3  Rob.  R.,  208 ;  The  Dri- 
ver, 5  Rob.  145.  The  council  of  prizes  in  France,  in  the  case  of  The 
Pigon,  reported  in  a  note  to  Schooner  Charming  Betsy,  2  Cranch  R., 
98,  101,  recognize  the  same  rule. 

At  the  common  law,  in  cases  of  torts,  the  party  injured,  where  there 
are  no  circumstances  of  aggravation,  is  entitled  to  satisfaction  for  the 
injury  sustained  by  the  taking  and  detention,  and  the  measure  of 
damages  is  the  value  of  the  property  taken,  wifch  interest  from  the 
time  of  the  taking  down  to  the  trial.  This  is  generally  considered 
the  extent  of  the  damages  sustained,  and  is  deemed  legal  compensa- 
tion, which  refers  solely  to  the  injury  done  to  the  property  taken, 
and  not  to  any  collateral  or  consequential  damages  resulting  to  the 
owner  by  the  trespass.  These  are  taken  into  consideration  only  in  a 
case  more  or  less  aggravated.  Such  is  the  rule  in  action  of  trespass 
and  of  trover. — (Conrad  t;«.  The  Pacific  In.  Co.,  1  Bald.  R.,  138  ;  S. 
C,  6  Peters  R.,  262  ;  Conrad  vs.  NicoU,  4  Peters  R.,  291  ;  Fisher 
V8.  Prince,  3  Burr.  R.,  1363  ;  Mercer  va,  Jones,  3  Camp.  R.^  476  ; 
Dillenback  vs,  Jerome,  7  Cowen  R.,  294  ;  Barry  vs.  Bennett,  7 
Metcalf  R.,  354  ;  Banks  vs.  Hatton,  1  Nott  & McCord  R.,  221 ;  White 
vs.  Webb,  15  Conn.  R.,  502  ;  Jacobs  vs.  Laussat,  6  S.  &  R.,  350  ; 
Wilson  vs.  Conine,  2  Johns.  R.,  280  ;  New  Orleans  Draining  Co.  vs. 
De.  Lazardi,  2  La.  Ann.  R.,  281 ;  Baker  i;^.  Wheeler,  8  Wend.  R., 
604  ;  Stevens  vs.  Lowe;  2  Hill,  R.  133  ;  Clark  vs.  Whitaker,  19  Conn. 
R.,  320.)  Many  other  cases  might  be  cited,  but  these  are  surely  suffi- 
cient. If  there  be  any  case  in  which  the  doctrine  that  interest  should 
constitute  a  component  part  of  the  measure  of  damages  in  such  cases 
is  even  questioned,  I  am  not  aware  of  it. 

There  can  be  no  doubt,  then,  that  the  practice  of  the  United  States, 
in  their  intercourse  with  foreign  nations,  in  relation  to  this  subject, 
and  the  doctrine  which  their  diplomatic  agents  have  uniformly  asserted 
and  maintained,  are  fully  supported  by  the  well-established  prin- 
ciples of  both  public  and  municipal  law. 

IV.  I  propose,  now,  briefly  to  consider  at  what  time,  according  to 
the  treaty,  the  title  of  the  petitioner's  intestate  to  the  satisfaction 
contemplated  by  the  treaty  would  become  absolute.  Upon  this  point, 
it  seems  to  me,  there  is  no'  room  for  doubt.  The  stipulation  of  the 
United  States  is  express,  that  they  will  cause  satisfaction  to  be  made 
for  the  injuries,  if  any,  which  by  process  of  law  shall  be  established. 
As  soon,  therefore,  as  the  injury  should  be  thus  established,  this  stipu- 
lation would  become  direct  and  unconditional.  The  pecuniary  value 
of  the  injury  would  then  be  ascertained,  and  the  obligation  to  pay  it 
perfect  and  complete.     The  object  of  requiring  the  injury  to  be  estab- 
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lisbed  was  twofold:  (1)  to  deter mino  its  existence,  and  (2)  to  fix  its 
value  in  money.  As  soon,  then,  as  the  injury  should  be  established, 
the  treaty  would  become,  in  effect,  a  stipulation  on  the  part  of  the 
United  States  to  pay  the  money  equivalent  thus  ascertained.  The 
treaty  then  would,  in  effect,  be  the  same  as  if  the  injuries  had  been 
already  established  at  the  time  of  making  the  treaty,  and  the  stipu- 
lation had  been  direct  to  pay  the  amount  thereby  ascertained.  There- 
fore, upon  the  rendition  of  tbe  judgment  establishing  the  injury,  the 
United  States  would  become  absolutely  bound  to  pay  the  amount 
thereof  to  the  petitioner.     This,  it  seems  to  me,  is  self-evident. 

It  seems  to  me,  therefore,  regarding  this  case  as  it  stood  under  the 
treaty,  to  be  clear,  (1)  that  tbe  petitioner's  intestate  was  entitled  to 
the  benefit  of  the  ninth  article  of  the  treaty ;  (2)  that  under  that 
article  he  was  entitled  to  a  judicial  tribunal,  before  which  to  have  the 
injury  which  he  suffered  established  ;  (3)  that  the  satisfaction  oontem- 

Slated  by  the  treaty  was  the  value  of  his  property  which  was  lost  or 
estroyed,  with  interest  on  such  value  n'om  the  time  of  its  loss  or 
destruction,  at  least  till  the  date  of  the  judicial  establishment  of  the 
injury  ;  and  (4)  that,  u  pn  the  judicial  establishment  of  the  injury, 
the  United  States  would  become  absolutely  and  unconditionally  bound 
to  pay  the  pecuniary  value  of  the  injury  thus  ascertained,  to  wit,  the 
amount  of  the  judgment.  Such,  it  seems  tome,  were  the  clear  and 
indisputable  rights  of  the  petitioner's  intestate  under  the  treaty.  If 
this  be  true,  then  the  public  faith  of  the  United  States  was  pledged  to 
Spain  that  they  should  be  secured  to  him  ;  and  the  United  States  were 
bound  by  the  faith  of  treaties — that  most  sacred  of  all  obligations 
among  the  nations  of  the  earth  well  and  truly  to  redeem  this  pledge, 
not  merely  in  form,  but  in  substance, 

y.  It  remains  now  to  inquire  whether  Congress  has  adequately 
provided  for  the  faithful  execution  of  the  ninth  article  of  the  treaty. 
With  the  utmost  deference  and  respect  for  those  who  differ  with  me  on 
this  point,  I  venture  to  express  the  opinion — ^for  it  is  abundantly 
clear  to  my  mind — that  such  provision  has  been  made,  and  made,  too, 
to  carry  that  article  into  effect  in  precise  accordance  with  my  con- 
struction of  it. 

I  cannot  be  wrong  in  saying  that  it  is  proper,  in  construing  the 
acts  of  Congress  passed  for  this  purpose,  to  consider  them  in  connex- 
ion with  the  ninth  article  of  the  treaty  ;  to  regard  them  and  the  ninth 
article  as  constituting  one  whole  ;  and  so  to  construe  them  as,  if  pos- 
sible, to  make  them  harmonize  with  that  article,  and  with  each  other. 
'^This  understanding  of  the  article  must  enter  into  our  construction 
of  the  acts  of  Congress  on  the  subject,"  said  Mr.  Chief  Justice  Marshall, 
in  United  States  t;^.  Ferchman,  7  Peters'  B.,  89.  There  can  be  no 
doubt  that  the  act  of  1823  was  passed  to  carry  the  ninth  article  of  the 
treaty  into  effect.  Its  object  is  expressly  declared  in  the  title,  and 
plainly  set  forth  in  the  enacting  clauses.  Such,  indubitably,  was  its 
intention. 

If,  then,  Congress  did  not,  by  the  act  of  1823,  adequately  provide 
for  carrying  into  effect  the  ninth  article  of  the  treaty  of  1819,  it  was 
not  because  they  did  not  intend  to  do  so,  but  because  that  intention 
has  not  been  sufficiently  declared.     In  the  construction  of  that  act, 
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therefore,  our  attention  must  be  directed  not  so  much  to  the  inquiry 
as  to  what  was  in  the  mind  of  the  legislature  at  the  time  of  its  enact- 
ment, but  to  the  meaning  of  the  language  which  was  employed.     The 
object  of  the  law  is  known  to  us  with  indubitable  certainty.     But  the 
reason  of  the  law — that  is  to  say,  the  motive  which  led  to  the  making 
of  it,  and  the  object  in  contemplation  at  the  time — is  the  most  certain 
clue  to  lead  us  to  the  discovery  of  its  true  meaning  ;  and  great  atten* 
tion  should  be  paid  to  this  circumstance,  whenever  there  is  question 
either  of  explaining  an  obscure,  ambiguous,  indeterminate  passage  in 
a  ]aw  or  treaty,  or  of  applying  it  to  a  particular  case.     When  once 
we  certainly  hiow  the  reaaon  which  alone  has  determined  the  will  of 
the  person  speaking,  we  ought  to  interpret  and  apply  his  words  in  a 
manner  auiidble  to  that  reason  alone.     Otherwise  he  will  be  made  to 
speak  and  act  contrary  to  hia  intention  and  in  opposition  to  his  (yum 
wetM.— (Vattel,  Book  II,  ch.  17,  §  287.)   It  is  a  rule  in  the  interpreta- 
tion of  a  deed — indeed,  the  general  rule  for  all  interpretations — that 
when  wc  meet  with  any  obscurity  in  it,  we  are  to  consider  what  prob- 
ably were  the  ideas  of  those  who  drew  up  the  deed,  and  to  interpret 
it  accordingly. — (Ibid.,  §  270.)     And  when  we  evidently  see  what  is 
the  sense  that  agrees  with  the  intention  of  the  contracting  parties,  it 
is  not  allowable  to  wrest  their  words  to  a  contrary  meaning. — (Ibid., 
§  274.)    And  we  ought  always  to  affix  such  meaning  to  the  expres- 
sions as  is  most  suitable  to  the  subject  or  matter  in  question. — (Ibid., 
§  280.) 

Let  us  apply  these  rules  to  the  construction  of  the  act  of  1823. 
That  act  was  passed  to  carry  into  effect  the  ninth  article  of  the  treaty 
of  1819.     This  was  the  motive  which  led  to  its  passage,  and  the  ob- 
ject in  contemplation  at  the  time.     It  was  the  reason  which  alone  de- 
termined the  will  of  the  legislature  in  its  enactment.     We  ought, 
then,  to  interpret  and  apply  its  words  in  a  manner  suitable  to  that 
reason  alone,  otherwise  tne  legislature  may  be  made  to  speak  contrary 
to  their  intention,  and  in  opposition  to  their  own  views.     The  treaty,  as 
we  have  seen,  requires  that  Congress  should  .provide  a  judicial  tribu- 
nal, before  which  the  claimants  should  be  afforded  an  opportunity  of 
presenting  their  claims  in  order  to  their  establishment.     This  was 
one  of  the  leading  objects  of  the  treaty.     Was  effect  given  to  it  by 
the  act  of  1823  ?     The  first  section  of  that  act  refers  those  claims  to 
the  decision  of  ^^the  judges  of  the  superior  courts  established  at  St. 
Augustine  and  Pensacola,  in  the  Territory  of  Florida,  respectively." 
At  that  time  the  judicial  power  in  Florida  was  vested  in  two  superior 
courts,  and  in  such  inferior  courts  and  justices  of  the  peace  as  the 
legislative  council  of  the  Territory  mighty  from  time  to  time,  estab- 
lish.   Each  superior  court  consisted  of  one  judge. — (3  Stat,  at  L.,  p. 
656,  §  6.)     The  judges,  then,  of  the  superior  courts  of  Florida  were 
^ttcfictoZ  magistrateSj  in  the  proper  sense  of  those  terms.     They  are 
described  in  the  first  section  of  the  act  of  1823  by  their  official  titles, 
and  a  duty,  judicial  in  its  nature,  is  assigned  to  them.     The  duty  is 
ipdicial  in  its  nature,  because  the  injuries  were  to  be  judicially  estab- 
lished.   I  do  not  pause  to  inquire  whether,  inasmuch  as  each  of  those 
courts  consisted  of  one  of  those  judges,  in  assigning  jurisdiction  to  the 
judge^  the  act  did  not  ipso  facto  assign  jurisdiction  to  the  court?    It 
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is  not  neceflsary  to  express  an  opinion  whether  snch  was  the  effect  of 
the  act.  But  whether  it  was  or  not,  is,  in  my  view,  not  material  to 
the  point  now  under  consideration  ;  for  whether  the  assignment  was 
to  the  one  or  the  other,  it  was  an  assignment  to  a  judicial  court,  or  to 
a  judicial  magistrate.  Considering  the  first  section  of  the  act  of  1823 
with  reference  to  the  rules  of  construction,  to  which  I  have  adverted, 
it  is  clear  to  my  mind  that,  it  heing  already  known  and  declared  in 
effect  by  the  act  itself  that  the  legislature  intended  to  assign  a  judi- 
cial duty  to  a  judge  or  a  court,  and  in  the  act  the  judge  is  described 
by  his  official  character,  and  authority  is  given  him  '^  to  receive  and 
adjudge,"  the  duty  is  judicial,  and  imposed  upon  him  in  his  judicial 
character.  But  when,  in  addition  to  this,  the  claims  thus  to  be  ad- 
judged are  described  as  all  claims  arising  toithin  his  Jurisdictiany  there 
does  not  seem  to  be  room  for  the  slightest  doubt,  for  it  is  in  his  judi- 
cial character,  and  in  that  alone,  that  the  judge  ha,^  Jurisdiction. 

It  will  be  observed  that  I  have  used  the  word  **  adjudge."  The 
term  used  in  the  first  section  of  the  act  is  ^'  adjust."  It  is  too  plain 
to  require  an  argument  to  prove  it,  that  the  word  "  adjust"  is  there 
used  in  the  sense  of  '^  adjudge."  In  the  second  section,  the  judges 
are  said  to  decide,  and  the  result  of  their  acts  is  spoken  of  as  decisions^ 
and  the  proper  word  '*  adjudge,"  in  connexion  with  their  acts,  is  ac- 
tually used.  And,  moreover,  they  are  required  by  the  first  section  to 
receive  and  adjust  the  claims  *^  agreeably  to  the  provisions  of  the  treaty  f^' 
and  they  could  not  adjust  them  agreeably  to  the  provisions  of  the 
treaty  otherwise  than  judicially ,  for  the  treaty  required  that  they 
should  be  judicially  established.  The  terms  used  in  the  treaty  are 
**6y  process  of  law  *  *  *  established.**  It  certainly  cannot  be 
necessary  to  state  what,  is  meant  when  we  say  that  a  matter  shall  be 
judidaUy  established. 

This  construction  conforms  to  the  ideas  of  the  legislature  in  the 
enactment  of  the  law  ;  it  does  not  wrest  their  words  to  a  meaning 
contrary  to  their  intention ;   and  it  affixes  to  the  words  used  the 
meaning  most  suitable  to  the  subject-matter  in  question.     Full  force 
and  effect  are  ^iven  to  each  word,  and  each  word  is  construed  accord- 
ing to  its  ordmary  meaning.     The  only  seeming  exception  is,  in  in- 
terpreting the  word  ** adjust"  in  the  sense  of  ''adjudge."     For  this, 
however,  adequate  reason  has  already  been  assigned.     It  is  required 
by  the  subject-matter  to  which  it  refers,  and  its  connexion  with  and 
relation  to  the  other  words  in  the  section.     It  is  also  sustained  by  au- 
thority.    Every  statute  ought  to  be  expounded,  not  according  to  the 
letter,  but  according  to  the  meaning. — (11  Bep.,  73.)    Hence  quantity 
may  be  construed  valv^,  (Dwarris  on  Stat.,  557,)  and  value  may  be 
construed  pricSy  where  such  was  the  intent. — (Marriott  vs.  Bruue,  9 
How,  R.,  619.) 

Let  us  now  see  whether  there  is  anything  in  the  second  section  of 
the  act  of  1823  at  all  in  conflict  with  these  views.  Here,  again,  the 
judges  are  spoken  of  bv  their  official  titles  ;  mention  is  made  of  the 
cases  in  which  they  shall  decide  in  favor  of  the  claimants ;  and  their 
acts  are  called  decisions.  It  requires  only  the  decisions  in  favor  of  the 
claimants  to  be  reported  to  the  Secretary  of  the  Treasury.  The  reasoa 
for  this  is  obvious.    Those  only  whose  injuries  should  b«  JudiciaBig 
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establiflhed  were,  tinder  the  treaty,  entitled  to  the  satisfaction  thereby 
stipnlated.  Their  cases,  therefore,  and  theirs  only,  ought  to  have 
been  reported  to  the  Secretary  of  the  Treasury.  Where  the  decisions 
were  against  the  claimants,  their  claims,  so  iar  from  being  judicially 
established,  were  jvdiciaUy  rejected,  and,  therefore,  did  not  come 
within  the  provisions  of  the  treaty.  They  had  failed  to  comply  with 
the  condition  on  which  the  title  to  satisfaction  depended.  If  it  had 
been  the  intention  of  the  statute  to  confer  on  the  Secretary  of  the 
Treasury  a  revisory  appellate  power  over  the  decisions  of  the  judges, 
it  would  strike  every  fair  and  impartial  mind  as  an  act  of  great  hard- 
ship and  injustice  that  the  decisions  of  the  judges  should  be  final  and 
conclusive  when  against  claimants,  but  subject  to  revision  and  reversal 
when  in  their  favor.  Such  an  act  of  legislation,  in  reference  to  these 
claims  especially,  would  have  been  wholly  unjustifiable  ;  and,  to  my 
mind,  it  is  clear  that  such  was  not  the  intention  or  the  effect  of  the  act 
of  1823.  Under  my  construction,  the  justice  and  propriety  of  the 
provision  are  clear  and  striking. 

Thus  far,  then,  the  second  section  of  the  act  of  1823  is  consistent 
with  the  construction  which  I  have  put  on  the  first  section  ;  and,  to 
my  mind^  it  is  plain  that  in  all  other  respects  it  is  equally  consistent 
with  it.  It  declares  that  ^*  the  decisions,  with  the  evidence  on  which 
they  are  founded,  shall  be,  by  the  said  judges,  reported  to  the  Secre- 
tary of  the  Treasury,  who,  on  being  satisfied  that  the  same  is  just  and 
equitcMej  toithin  the  provisions  of  the  said  treaty ,  shall  pay  t/ie  amount 
thereof  to  the  person  or  persons  in  whose  favor  the  same  is  adjudged.'' 
Let  it  be  borne  in  mind  that  it  was  the  duty  of  Congress,  if  the  ninth 
article  of  the  treaty  was  to  be  carried  into  effect  at  all,  to  provide  (1) 
the  ways  and  means  by  which  the  claims  might  be  established  ;  and 
(2)  that,  when  established,  due  satisfaction  should  be  made.  The 
stipulation  of  the  treaty  extended  alone  to  claims  **  which,  by  process 
of  law,  shall  be  established."  The  first  object  is  provided  for  in  the 
first  section,  and  the  second  section  provides  for  the  second  object.  As 
the  satisfaction  was  to  be  made  in  money,  it  was  proper  to  provide 
that,  when  required  for  that  purpose,  it  should  be  drawn  from  the 
public  treasury  under  such  guards  as  to  protect  the  United  States 
from  injustice.  It  was  only  necessary,  therefore,  to  devolve  a  mere 
eocecutive  duty  upon  the  Secretary  of  the  Treasary ;  and  this,  it  seems 
to  me,  was  precisely  the  character  of  the  duty  imposed  upon  him.  It 
would  have  been  impolitic  to  have  made  it  merely  ministerialy  but  it 
would  have  been  unjust,  and  a  breach  of  the  public  faith,  to  have 
made  it  anything  more  than  merely  executive. 

Let  me  inquire  what,  in  all  fairness,  as  well  to  the  claimants  as  to 

the  United  States,  ou&:ht  to  have  been  the  substantial  provisions  of 

the  second  section  of  the  act  of  1823  ?    It  will  occur  at  once  to  every 

just  and  impartial  mind,  that  the  claimant,  on  presenting  himself  at 

the  Treasury  Department,  ought  to  have  been  required  to  show  (V) 

that  his  claim  had  been  judicially  estoMished^  as  required  by  the 

treaty  and  the  first  section  of  the  act ;  and  (2)  that  his  case  was  one 

which  the  judge,  who  decided  it,  was  authorized  to  decide.     Nothing 

more  and  nothing  less  ought  to  have  been  required.     Nothing  more 

could  have  been  required  without  a  violation  of  the  treaty ;  and  noth* 
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in;?  less,  without  an  omission  of  the  usual  vigilance  with  which  the 
public  treasury  is  guarded.  As  soon  as  the  injury  of  which  he  com- 
plained was  judicially  established,  the  claimant,  as  we  ha?e  seen, 
became  absolutely  entitled  to  the  satisfaction  provided  for  in  the 
treaty  ;  and  nothing  further  could  justly  have  been  required  of  him 
than  that,  when  he  presented  his  claim  to  the  Treasury  Department 
for  payment,  he  should  show  the  judgment  and  the  authority  of  the 
judge  who  rendered  it. 

These  requirements  would  be  in  precise  accordance  with  what  occurs 
in  reference  to  all  judicial  proceedings.  Whenever  a  judgment  is 
relied  on,  whether  the  court  had  jurisdiction,  is  always  an  open  ques- 
tion. The  want  of  jurisdiction  may  always  be  set  up  against  a  judg- 
ment, whenever  it  is  sought  to  be  enforced,  or  when  any  benefit  is 
claimed  under  it.  The  want  of  jurisdiction  renders  it  utterly  void 
and  unavailable  for  any  purpose.  '^  They  constitute  no  justification  ; 
and  all  persons  concerned  in  executing  such  judgments  or  sentences 
are  considered  in  law  as  trespassers." — ^Elliott  vs.  Peirsol,  1  Peters' 
B.,  340.)  But  the  jurisdiction  being  established,  the  judgment  becomes 
conclusive  of  the  matters  determined  by  it,  as  between  the  parties 
thereto. — (Ibid.  ;  Rose  w.  Himley,  4  CranchR.,  241,  269;  Thomp- 
son V8.  Tolmie,  2  Peters'  R.,  163  ;  Wilcox  w.  Jackson,  13  Peters'  R., 
511 ;  Lessee  of  Hickey  vs,  Stewart,  3  How.  R.,  762,  763.) 

Let  me  now  proceed  with  the  examination  of  the  second  section  of 
the  act  of  1823.     It  requires  the  evidence  on  which  the  decisions  are 
founded  to  be  reported  to  the  Secretary  of  the  Treasury,  and  this,  it 
has  been  supposed,  is  indicative  of  an  intention  in  the  act  to  confer 
upon  that  officer  a  revisory  power  over  the  decisions.   But  it  is  obvious 
that  this  was  necessary,  whether  the  power  of  the  Secretary  wp-j  to  be 
revisory,  or  merely  executive,  and  confined  to  the  inquiry  whether  the 
judge  had  jurisdiction.     AH  jurisdiction  is  limited  as  to  place,  per  • 
sons,  and  things. — (Per  Holt,  C.  J.,  in  Annesley  vs.  Dixon,  Rsp. 
Temp.,  Q.  Ann.,  104, 105.)   '^  Upon  principle,  it  would  seem  that  the 
operation  of  every  judgment  must  depend  on  the  power  of  the  court  to 
render  that  judgment ;  or,  in  other  words,  on  its  jurisdiction  over  the 
subject-matter  which  it  has  determined.    In  some  cases,  that  jurisdic- 
tion unquestionably  depends  as  well  on  the  stale  of  the  thing  as  on  the 
constitution  of  the  court.     If,  by  any  means,  a  prize  court  should  be 
induced  to  condemn,  as  prize  of  war,  a  vessel  which  was  never  cap- 
tured, it  could  not  be  contended  that  this  condemnation  operated  a 
change  of  property.     Upon  principle,  then,  it  would  seem  that,  to  a 
certain  extent,  the  capacity  of  the  court  to  act  upon  the  thing  con- 
demnel,  arising  from  its  being  within  or  without  their  jurisdiction, 
as  well  as  the  constitution  of  the  court,  may  be  considered  hy  that 
tribunal  which  is  to  decide  on  the  effect  of  the  sentence." — (Per  Mr. 
Chief  Justice  Marshall,  in  Rose  vs.  Himley,  4  Or.  R.,  269.)     '«  Tae 
power  under  which  it  acts  must  be  looked  into  ;  and  Us  authority  to 
decide  questions y  whicJi  ii  pro/tsbiis  lo  decide,  rausL  he  considered/ ' — 
(Ibid.)    It  is  plain,  therefore,  that  the  evidence  was  as  necessary  to 
enable  the  Secretary  to  act  upon  these  points,  ar,  unon  the  essentia] 
merits  of  the  case.     But  why  report  all  the  evidence  r    Why  not  con- 
fine the  report  to  so  much  of  the  evidence  as  might  bear  upon  the 
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question  of  jurisdiction  ?  It  would  have  been  much  easier  to  give  a 
general  direction  for  this  purpose  than  to  carry  it  into  effect ;  and  if 
its  execution  would  be  at  all  practicable,  of  what  advantage  would  it 
be?  Every  lawyer  knows  that  but  little,  if  any,  practical  good  could 
result  from  it,  whilst  the  duty  which  it  would  impose  upon  the  judge 
would  be  exceedingly  onerous  and  of  difficult  performance.  It  was 
simpler,  and  easier,  and  better,  for  all  purposes,  that  the  direction 
should  have  been  general  to  report  the  evidence  on  which  the  decision 
was  founded.     It  cannot  be  necessary  to  enlarge  on  this  point. 

But  the  Secretary  of  the  Treasury  must  be  satisfied  '^  that  the  same 
is  just  and  equitable,  within  the  provisioas  of  the  said  treaty."  If 
these  words  gave  him  a  revisory  power,  then  the  action  of  the  judge 
was  not  judicialj  and  the  injury  was  not  established  by  his  decision. 
Such  a  construction  would  render  the  act  of  1823,  which  was  profes- 
sedly passed  to  carry  the  ninth  article  of  the  treaty  into  effect,  alto- 
gether inconsistent  with  that  article,  and  inconsistent  with  every  other 
provision  in  the  act  itself.  But  it  must  not  be  forgotten  that  words 
and  expressions  have  different  force,  sometimes  even  a  quite  different 
signification,  according  to  the  occasion^  their  connexion,  and  their 
relcUion  to  other  words.  The  connexion  and  train  of  the  discourse  is, 
therefore,  a  proper  source  of  interpretation.  We  must  consider  the 
whole  discourse  together,  in  order  perfectly  to  conceive  the  sense  of  it, 
and  to  give  to  each  expression,  not  so  much  the  signification  which  it 
may  individwdly  admit  of,  as  that  which  it  ought  to  have  from  the 
context  and  spirit  of  the  discourse.  Such  is  the  maxim  of  the  Roman 
law.  In  civile  est,  nisi  totd  lege  perspeddj  und  aliqud  pariicidd  eftis 
propositdy  judioarej  vel  respondere. — (Vattel,  Book  II,  ch.  17,  §  285.) 
We  must  interpret  the  act  in  such  a  manner  that  all  the  parts  may 
appear  consotuxnt  to  each  other,  that  what  follows  may  agree  with 
what  preceded,  unless  it  evidently  appears  that  by  the  subsequent 
language  the  legislature  intended  to  make  some  alteration  in  what 
preceded.  The  presumption  is,  that  one  and  the  same  spirit  reigned 
throughout  the  entire  statute. — (Ibid.,  §  286.)  In  interpreting  a 
statute,  too,  we  must  never  lose  sight  of  its  object,  for  that  is  the  truest 
exposition  of  a  law  which  best  harmonizes  with  its  design,  its  objects, 
and  its  general  structure. — (Dwarr.  on  Stat.,  556.)  The  real  inten- 
tion, when  collected  with  certainty,  will  always,  in  statutes,  prevail 
over  the  literal  sense  of  terms ;  for  every  statute  ought  to  be  ex- 
pounded, not  according  to  the  letter,  but  according  to  the  meaning. — 
(Ibid.,  557.)  And  whilst  it  is  true  that  the  intention  must  be  col- 
lected from  the  words  used,  still,  in  determining  the  meaning  of  the 
words,  all  the  parts  of  the  statute  are  to  be  compared,  considered,  and 
construed  with  reference  to  each  other.  Hence,  general  words  may 
be  restrained,  and  clauses  may  be  controlled  by  clauses. — (Ibid.,  574.) 
I  am  warranted,  then,  in  saying  that  if  the  words  ^^  just  and  equita- 
ble," in  their  largest  and  most  comprehensive  sense,  would  have  the 
effect  of  giving  a  revisory  power  to  the  Secretary  of  the  Treasury, 
thereby  rendering  the  statute  inconsistent  with  the  treaty,  and  incon- 
sistent with  itself,  and  subversive  of  its  professed  object,  then  a  more 
limited  inteipretation,  which  will  avoid  such  a  result,  ought  to  be  put 
upon  them  if  they  be  fairly  susceptible  of  such  an  interpretation. 
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Upon  this  point,  to  my  mind,  there  is  not  the  slightest  difficulty. 
Indeed,  it  seems  to  me — ^and  I  express  the  opinion  with  deferential 
respect  for  the  opposite  view — ^that  any  other  than  the  more  restricted 
interpretation  would  do  violence  to  the  plainest  dictates  of  reason, 
and  to  the  well  established  principles  of  construction,  to  the  obvious 
import  of  the  words  in  the  connexion  in  which  they  stand.  Let  me 
here  repeat  that,  in  considerinff  this  point,  justice  demands  that  we 
should  bear  in  mind  that  the  nmth  article  of  the  treaty  requires,  and 
that  the  first  section  of  the  act  provides,  that  the  injury,  for  which 
satisfaction  was  to  be  made,  should  be  judicially  established.  This 
was  to  be  done  before  the  case  could  be  carried  to  the  Secretary  of  the 
Treasury.  Upon  the  decision,  together  with  the  evidence,  being  pre- 
sented to  him,  he  was  to  consider  whether  the  same  was  ''just  and 
equitable,  within  the  provisions  of  the  said  treaty."  In  determining 
this  question,  he  was,  it  seems  to  me,  in  the  nature  of  things,  to  consider 
(1)  whether  the  injury  had  been  judicially  established ;  (2)  whether 
it  had  been  so  established  by  the  tribunal  constituted  by  the  act ; 
and  (3)  whether  it  was  a  case  coming  properly  within  the  jurisdiction 
of  that  tribunal.  If  these  several  points  should  be  settled  in  the 
affirmative,  then,  to  my  mind,  it  is  clear  that  the  decision  would  be  just 
and  equitable,  within  the  provisions  of  the  treaty,  in  the  true  sense 
of  those  terms  as  they  are  there  used.  It  had  been  rendered  as  required 
by  the  treaty  and  by  the  first  section  of  the  act  passed  to  carry  the 
treaty  into  effect,  and  how  could  it  be  said  to  be  otherwise  than  just 
and  equitable  within  the  provisions  of  the  treaty  ?  It  would  stand 
before  the  treasury  with  its  justice  and  equity  proved  and  sustained 
by  precisely  the  evidence  which  the  provisions  of  the  treaty  require. 

The  Secretary  of  the  Treasury  was  the  officer  through  whom  the 
satisfaction  required  by  the  treaty  was  to  be  made.     To  entitle  a  party 
to  that  satisfaction,  to  the  payment  of  the  money  at  the  Treasury 
Department,  he  ought  to  be  required  to  show  a  case  just  and  equitable 
within  the  provisions  of  the  treaty.     This  he  would  indubitably  do  by 
showing  a  case  sustained  by  the  evidence  contemplated  and  required 
by  the  treaty.     That  evidence  was  a  judgment  rendered  by  a  court  of 
competent  jurisdiction,  establishing  the  injury  for  which  he  would 
demand  satisfaction.     If  any  more  should  be  required,  it  is  plain  that 
the  treaty  would  be  violated,  for  by  it  the  public  faith  of  the  United 
States  was  pledged  that  satisfaction  should  be  made  for  the  injuries 
which  should ,  by  process  of  law — i.  e, ,  judicially — be  established.     The 
question  to  be  presented  to  the  Secretary  of  the  Treasury  was  not 
whether,  agreeably  to  the  provisions  of  the  treaty,  an  injury  had  been 
committed.     That  question  had  been  decided,  and  decided,  too,  by  the 
tribunal  contemplated  by  the  treaty  and  provided  by  the  first  sectios 
of  the  act.     But  the  question  before  him  was,  whether,  considering 
the  case  at  the  particular  stage  which  it  had  reached  when  reported 
to  him,  the  decision  was  ^^  just  and  equitable,  within  the  provisions 
of  the  said  treaty?"     A  proper  interpretation  of  the  provisions  of  tk 
treaty,  in  this  respect,  is  clearly  what  I  have  just  stated — that  within 
those  provisions  the  decision  was  just  and  equitable,  if  duly  made,  is 
a  treaty  case,  by  the  proper  tribunal. 

The  only  thing  which  remained  to  be  done,  after  the  decision  was 
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made,  was  to  pay  the  amount  thereof,  to  make  the  satisfaction  ;  and 
this  was  demanded  not  only  hy  justice  and  equity,  but  by  the  faith  of 
treaties.  It  surely  cannot  be  pretended  that  in  considering  whether 
a  decision  was  '^  just  and  equitable"  the  Secretary  of  the  Treasury 
should  have  no  retierence  to  the  treaty.  The  language  used  is  "just 
and  equitable  within  the  provisions  of  the  treaty,"  and  not  "just  and 
equitable  and  within  the  provisions  of  the  treaty."  If  no  reference 
was  to  be  had  to  the  treaty,  then  it  would  have  been  the  duty  of  the 
Secretary  of  the  Treasury  to  consider  whether,  though  the  losses 
occasioned  by  the  troops  of  the  United  States  were,  in  fact,  injuries, 
there  were,  nevertheless,  not  circumstances  connected  with  our  rela* 
iions  with  Spain  which  rendered  it  unjust  and  inequitable  that  satis-* 
faction  should  be  made.  But  his  powers  indubitably  did  not  extend 
that  far.  It  was  not  meant  that  he  should  go  behind  the  treatv. 
But  if  this  be  true — and  that  it  is  there  can  be  no  question — then  the 
words  "just  and  equitable"  are  not  to  be  understood  in  their  largest 
sense.  The  only  question  then  is,  what  restriction  is  required?  They 
are  clearly  to  be  limited  by  the  treaty.  If  this  be  so,  the  conclusion 
at  which  I  have  arrived  seems  to  me  to  be  inevitable. 

Taking  my  construction  to  be  correct,  we  have  no  difficulty  in 
understanding  the  remaining  provisions  of  the  second  section  of  the 
act  of  1823  :  "shall  pay  the  amount  thereof  to  the  person  or  persons 
in  whose  favor  the  same  is  adjudged . ' '     The  amount  of  what  ?  Plainly, 
of  the  decision,   which  the  Secretary  of  the  Treasury  had  become 
satisfied  was  just  and  equitable,  within   the  provisions  of  the  treaty. 
This  was  precisely  the  provision  which  good  faith  required.     If  the 
injury  was  established  by  a  judicial  decision  rendered  by  a  competent 
tribunal,  then  the  satisfaction  was  due,  and  the  precise  satisfaction 
which  had  been  adjudged.     The  Secretary  of  the  Treasury  ought^ 
therefore,   to  have  been,  and  to  ray  mind  it  is  plain  that  he  was, 
required  in  every  such  case  to  pay  the  amount  of  the  decision.     If  there 
were  no  such  decision,  then  there  was  nothing  due,  and  by  implication 
the  act  directs  that  in  such  a  case  nothing  shall  be  paid.     The  whole  of 
the  decision  was  due  or  none,  and  the   whole  or   none  was  just  and 
equitable  within  the  provisions  of  the  treaty.     The  word  "same"  in 
that  part  of  the  section,  which  reads  "on  being  satisfied  that  the  same 
is  just  and  equitable,"  refers  to  the  decision  of  the  judge,   and  the 
subsequent  words  "the  amount  thereof"   also  refer  to  the  decision  of 
the  judge.     It  necessarily  follows,  that  the  words  "same  is  adjudged" 
refer  to  the  amount  of  the  decision  ;  so  that  this  part  of  the  section 
written  in  full  would  read  :  "on  being   satisfied  that  the  decision  of 
the  judge  is  just  and  equitable,  within  the  provisions  of  the  said  treaty, 
shall  pay  the  amount  of  the  decision  of  the  judge  to   the  person  or  per- 
sons in  whose  favor  the  amount  of  the  decision  of  the  judge  is  adjudged.'* 
It  cannot,  I  am  sure,  be  denied  that  such  is  the   correct  grammatical 
coDBtrnction  of  this  part  of  the  second  section.     I  admit  that  a  depar- 
ture from  the  grammatical  sense    of   words  may   be   allowed,  but  I 
venture  the  assertion  that  a  case  cannot  be  found  where  it  has  been 
sanctioned  to  defeat  the  object  of  the  act.     Where  the  grammatical 
sense  of  words  is  consistent  with  the  motive   which  led  to  the  passage 
of  the  act,  and  necessary  to  give  effect  to  the  object  comtemplated  by 
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it,  the  grammatical  sense  is  surely  not  to  be  departed  from,  but  to  be 
adopted  as  giving  the  true  meaning  of  the  statute.  Such  is  alike  the 
dictate  of  reason,  and  the  well  established  rule  of  law. — (Dwarris  on 

Statutes,  587.) 

If,  then,  the  grammatical  construction  of  that  part  of  the  second 
section,  to  which  I  have  just  referred,  be  its  proper  construction^  the 
words  '*ju8t  and  equitable"  in  their  larger  sense  are  wholly  irrecon- 
cilable with  it.     To  give  those  words  such  larger  sense,  it  is  necessary 
either  to  make  the  words  ''the  amount  thereof"  refer  to  the  decision 
of  the  Secretary  of  the  Treasury,  or  to  strike  out  the  word  "the"  and 
read  as  follows  ;  '*  such  amount  thereof  as  he  may  deem  just  and 
equitable."      According  to  the    first   view,  this  part  of  the  second 
section    written  in  full  would  read:  "shall  pay  the  amount  of  the 
decision  of  the  Secretary  of  the  Treasury  to  the  person  or  persons  in 
whose  favor  the  amount  of  the  decision  of  the  Secretary  of  the  Treasury 
is  adjudged."     According  to  the  second  view  it  would  read  :  "shall 
pay  so  much  of  the  decision  of  the   judge   as  the  Secretary  of  the 
Treasury  may  deem  equitable  and  just,  to  the   person  or  persons  in 
whose  favor  so  much  of  the  decision  of  the  judge  as  the  Secretary  of 
the  Treasury  may  deem  equitable  and  just  is  adjudged."     Written  as 
far  as  practicable  with  the  relatives,  according  to   the  first  view,    it 
would  read  as  follows  :  "shall  pay  the  amount  of  the  decision  of  the 
Secretary  of  the  Treasury  to  the    person  or  persons  in    whose    favor 
such  amount  is  adjudged."     And  written  as  far  as  practicable,  with 
the  relatives  according  to  the  second  view,  it  would  read  as  follows  : 
"shall  pay  so  much  of  the  decision  of  the  judge  as  the  Secretary  of 
the  Treasury  may  deem  just  and  equitable,  to  the  person  or  persons  in 
whose  favor  the  same  is  adjudged  by  the  Secretary  of  the  Treasury." 
It  is  indisputable  that  the  words  "just  and  equitable"   cannot  be  so 
interpreted  as  to  give  the  Secretary  of  the  Treasury  a  revisory  power 
over  the  decisions  of  the  judges,  without  taking  such  liberties  with 
the  subsequent  part  of  the  second  section  of  the  statute.     Can  this  be 
justified  by  any  principle  of  law  or  reason,  when  its  necessary  efi*ect  is 
to  defeat  the  expressed  object  of  the  statute^  and  to  impute  bad  faitk 
to  Congress  ?     A  case  which  will  justify  such  a  liberty  for  such  a  pur- 
pose, I  venture  most  respectfully  to  affirm,  cannot  be  found  in  tlie 
annals  of  jurisprudence.     The   great  principles  of  justice,  as  well  as 
the  established  rules  of  construction,  and  the  decided  cases,  the  rather 
dictate  that  the  words   "just  and  equitable"  should  be  received   ac- 
cording to  a  more  restricted  meaning. 

The  construction  which  I  have  given  to  the  second  section  of  the  act 
of  1823  seems  to  me,  therefore,  to  be  the  only  construction  of  which 
the  language  there  used  is  fairly  and  justly  susceptible.  It  is,  too, 
the  only  construction  consistent  with  the  treaty,  and  consistent  >vith 
the  first  section  of  the  act.  Under  it,  and  it  cdone^  can  the  treaty,  and 
the  act  of  1823  passed  to  carry  the  treaty  into  effect,  be  made  a  sym- 
metrical and  harmonious  whole. 

The  construction  which  makes  the  judges  mere  commissioners,  and 
gives  the  Secretary  of  the  Treasury  a  revisory,  appellate  power  over 
their  decisions,  renders  the  act,  which  was  designed  to  carry  the  treaty 
into  effect,  ineffectual  for  that  purpose.     In  doing  this  It  departs  from 
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the  usual  meaning  of  the  words  used,  by  declaring  that  in  saying 
thvit  judges  shall  decide^  it  meant  that  commissioners  shall  award  ; 
and  that  in  saying  that  the  claims  should  he  received  and  adjudged 
agreeably  to  ilie  provisiona  of  the  treaty,  it  meant  a  wholly  different 
thing,  to  wit  :  the  action  of  the  commissioners,  whose  award,  instead 
o{  establishing  the  injuries  as  the  treaty  requires,  should  only  have 
the  efiect  of  a  master's  report  in  chancery,  and  be  revised  by  the 
Secretary  of  the  Treasury,  who  is  not  a  judicial  officer.  It,  moreover, 
gives  to  the  words  "just  and  equitable,"  which  are  always  words  of  a 
relative  meaning,  to  be  received  in  a  larger  or  more  restricted  sense^ 
according  to  the  connexion  in  which  \hey  stand,  the  most  latitudinooa 
couBtruction,  the  effect  of  which  is,  to  make  it  necessary  to  reject  the 
natural  and  grammatical  sense  of  the  subsequent  part  of  the  second 
section,  by  making  the  words  *•  amount  thereof"  refer  to  the  action  of 
the  Secretary  of  the  Treasury.  And  all  this  is  done  in  utter  disregard 
of  the  reason  which  alone  determined  the  will  of  the  legislature  in  the 
enactment  of  the  statute,  and  in  entire  obliviousness  of  the  avowed 
object  for  which  it  was  passed.  I,  with  humble  deference,  submit 
that  this  interpretation  is  a  clear  and  palpable  violation'  of  the 
established  rules  of  cmstruction,  and  of  the  plain  meaning  of 
language. 

It  will  be  observed  that  I  have  thus  far  made  no  reference  to  the 
case  of  the  United  States  vs.  Ferreira,  13  How.  R.,  43.  To  the  ac- 
tual decision  in  that  case,  I  yield  implicit  submission.  I  regard  it  as 
a  part  of  the  law  of  the  land,  and  if  it  should  ever  come  in  question 
before  me,  I  should  feel  that  my  conscience  was  bound  by  it.  I  yield 
to  no  man  in  profound  respect  for  the  opinions  of  the  Supreme  Court 
of  the  United  States  in  all  cases  coming  within  the  limits  of  their 
jarisdiction.  But  the  reasoning  of  the  court  in  making  the  decision  in 
the  case  of  the  United  States  vs,  Ferreira,  though  entitled  to  high, 
▼ery  high,  respect,  is  not  necessarily  a  part  of  the  law  of  the  land. 
The  decision  is  authoritative  ;  the  reasoning  of  the  court  merely  per- 
suasive. The  one,  as  a  precedent,  and  to  the  same  extent  as  other 
precedents,  must  be  obeyed;  the  other  respected  only.  The  one  may 
he  a  principle,  and  as  such  to  be  taken  as  established  and  unques- 
tionable; the  other  is  mere  argument,  and  to  govern  only  when  it 
convinces.  In  the  case  of  Richardson  vs,  Mellish,  2  Bing.  R.,  229, 
Best,  C.  J.,  said:  "There  are  expressions  used  by  the  Chief  Justice, 
in  that  case  which  seem  to  bear  on  the  present ;  but  the  expressions 
of  every  judge  must  be  taken  with  reference  to  the  case  on  which  he 
decides,  otherwise  the  law  will  get  into  extreme  confusion.  That  is 
what  we  are  to  look  at  in  all  cases.  The  manner  in  which  he  is  argu- 
ing  it  is  not  the  thing  ;  it  is  the  'principle  he  is  deciding '*  And  Mar- 
shall, C.  J.,  in  Cohen  vs,  Virginia,  said :  "  It  is  a  maxim  not  to  be 
disregarded,  that  general  expressions,  in  every  opinion,  are  to  be 
taken  in  connexion  with  the  case  in  which  those  expressions  are  used. 
If  they  go  beyond  the  case,  they  may  be  respected^  but  ought  not  to 
control  the  judgment  in  a  subsequent  suit,  when  the  very  point  is  pre- 
sented for  decision.  The  reason  of  this  maxim  is  obvious.  The 
question  aciunlli/  before  the  court  is  investigated  with  care,  and  con- 
sidered in  its  full  extent.     Other  principles  which  may  serve  to  illus 
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irate  it  are  considered  in  their  relation  to  the  case  decided,  but  their 
possible  bearing  in  all  other  cases  is  seldom  completely  investigated." 

What,  then,  was  decided  in  the  case  of  the  United  States  vs.  Fer- 
reira?  Merely  that  the  Supreme  Court  had  no  jurisdiction  in  that  case. 
This  was  the  principle  decided,  and  the  only  principle  which  could 
have  been  decided,  because  no  other  was  involved  in  the  case.  The 
decision  may  be,  and  I  dovbt  not  is,  altogether  sound  and  correct,  and 
still  the  reasoning  of  the  court  unsatisfactory.  There  may  be,  and  my 
own  conviction  is  that  there  are,  other  grounds,  wholly  unquestionablci 
on  which  the  decision  might  have  been  placed.  It  is  clear  to  my 
mind  that,  whether  the  judges  o(  Florida,  under  the  acts  of  1823  and 
1834,  acted  as  commissioners  or  as  judges ;  whether  their  functions 
were  judicial  or  those  of  commissioners  merely,  still  the  decision  of 
the  Supreme  Court  must  have  been  precisely  what  it  was.  Even  if 
the  decision  of  the  Florida  judge  had  been  regarded  by  the  Supreme 
Court  as  technically  a  judgment,  it  certainly  was  not  one  of  those 
oases  to  which  the  appellate  power  of  that  court  has  been  extended 
by  Congress  ;  and  there  can  be  no  doubt  that  the  whole  appellate 
power  of  that  court  exists  only  in  those  cases  in  which  it  is  affirma- 
tively given. — (Wiscart  vs,  Dauchy,  3  Dallas'  R.,  32  ;  Clark  i;s.  Baza- 
done,  1  Cr.  R.,  212  ;  the  United  States  vs.  More,  3  Cr.  R.,  159; 
Durousseau  vs,  the  United  States,  6  Cr.  R.,  307.) 

I  am  not  at  liberty,  then,  in  the  discharge  of  my  duty  in  this  case, 
to  be  governed  by  the  reasoning  of  the  Supreme  Court  in  the  case  of  the 
United  States  vs,  Ferreira,  unless  I  am  convinced  by  it.  Notwithstand- 
ing the  high  source  from  which  it  comes,  entitling  it  to  the  gravest 
and  most  careful  consideration,  still  it  would  not  be  an  honest  and 
faithful  discharge  of  my  duty  to  do  more  than  respectfully  to  weigh  it, 
and  give  it  that  influence  to  which  it  is  intrinsically,  independently 
of  its  origin,  entitled.  It  is  not  authority,  which  I  must  obey  ;  it  is 
merely  the  argument  of  a  great  man  and  of  an  enlightened  court, 
upon  which  I  am  bound  to  bestow  my  best  reflections  and  most  care- 
ful deliberation.  This  I  have  done,  and  I  trust  that  I  may  be  par- 
doned for  the  presumption  in  saying  that  it  has  not  convinced  me. 
To  be  governed  by  it  in  this  case  would  leave  my  conscience  unsatis- 
fied, and  I  can  safely  recognize  no  other  monitor. 

I  do  not  propose  to  enter  into  a  critical  examination  of  the  reason- 
ing of  the  Supreme  Court.  That  court  itself,  I  know,  would  concede 
that,  if  Congress  by  the  act  of  1828,  intended  to  impose  a  judicial 
duty  upon  the  judges  of  the  superior  courts  of  Florida,  it  had  full 
power  to  do  so,  and  that  such  a  duty  was  imposed,  if  the  words  of  the 
act  sufficienty  express  that  intention.  For  the  reasons  which  I  have 
already  assigned,  my  opinion  is  that  such  was  the  intention  and  effect 
of  the  act. 

I  may,  however,  be  allowed  most  respectfully  to  suggest,  that  if, 
under  the  acts  of  1823  and  1834,  there  was  to  be  no  suit,  no  parties  in 
the  legal  acceptance  of  the  term  were  to  be  made,  no  process  to  issue, 
and  no  one  was  authorized  to  appear  on  behalf  of  the  United  States, 
or  to  summon  witnesses  in  the  case,  it  was  because  Congress  did  not, 
in  its  wisdom,  deem  it  necessary  or  expedient  to  make  a  different  pro- 
vision.     And  if  the  proceeding  was  altogether  expartCy  and  all  that 
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the  judge  was  required  to  do  was  to  receive  the  claim  when  the  party 

i>resented  it^  and  to  adjust  it  upon  such  evidence  as  he  might  have  be- 
bre  him,  or  be  able  himself  to  obtain  ;  and  if  both  the  decision  and  the 
evidence  were  to  be  reported  to  the  Secretary  of  the  Treasury,  and  not 
filed  in  the  court  in  which  the  judge  presided,  or  recorded  there,  it 
was  because  Congress,  in  the  exercise  of  the  power  '^  to  regulate  "  the 
proceedings  of  the  tribunal,  saw  fit  so  to  provide.  But  the  conclusion 
which  has  been  deduced  from  these  premises,  that  ^^  it  is  too  evident 
for  argument  on  the  subject  that  such  a  tribunal  is  not  a  judicial  one, 
and  that  the  act  of  Congress  did  not  intend  to  make  it  one,"  I  most 
deferentially  submit,  is  a  ncn  sequitur,  I  do  not  understand  the  Su- 
preme Court  as  affirming  that  a  provision  for  any  one  or  more  of  these 
purposes  is  essential  to  tixe  constitution  of  a  judicial  tribunal.  But  if 
it  was  not,  then  the  argument  loses  all  its  force.  It  seems  to  me  that 
if  Congress  saw  fit  to  waive,  on  the  part  of  the  United  States,  all  ad- 
vantage to  be  derived  from  this  source,  it  had  the  power  to  do  so. 
And  it  will  be  observed  that  it  was  as  necessary  to  the  protection  of 
the  real  interests  of  the  United  States  and  of  all  concerned,  before  the 
judges  as  commissioners,  as  before  them  in  their  judicial  capacity. 

I  beg  leave  also,  with  deference,  to  suggest,  that  possioly  it  may 
have  been  the  intention  of  Congress  that  the  statutes,  to  which  I  have 
referred,  and  the  act  of  March  3,  A.  D.  1822,  entitled  ^^  An  act  for  the 
establishment  of  a  territorial  government  in  Florida,"  (  3  Stat,  at  L., 
p.  654,)  should  be  so  construed  as  to  allow  the  two  persons  learned  in 
the  law,  appointed  under  the  latter  act,  ^^  to  act  as  attorneys  for  the 
Unit^  States  as  well  as  for  the  Territory  "  to  appear  in  behalf  of  the 
Unil^  States  in  every  case  presented  to  the  judges  under  either  the 
act  of  1823  or  the  act  of  1834.  It  may,  too,  be  the  proper  construc- 
tion of  the  acts  of  1823  and  1834  that,  by  implication,  they  conferred 
upon  the  judges  the  power  to  establish  all  needful  rules  and  regula- 
tions, not  inconsistent  with  those  statutes,  in  regard  to  the  mode  of  pre- 
senting and  conducting  cases  under  them.  It  seems  to  have  been  the- 
practice  to  present  claims  under  those  acts  by  petition,  and  that  prac- 
tice is  recognized  by  the  very  act,  under  which  the  case  of  United 
States  vtf.Ferreira  was  instituted,  as  a  method  of  proceeding  already 
known  and  established.  It  uses  the  language  '^that  the  petition  {or 
the  allowance  of  such  claim,"  and  'Hhat  said  parties  shall,  respectively, 
allege  in  such  petition/* — (9  Stat,  at  L.,  p.  ^88.) 

The  Supreme  Court  assign  no  reason  for  their  opinion  that  the 
treaty  did  not  require  a  judicial  proceeding.  My  reasons  for  the  con- 
trary opinion  have  already  been  given.  What  was  said  by  the  Su- 
preme Court  on  this  point,  I  may  be  allowed,  with  the  most  perfect 
respect,  to  say,  was  a  mere  dictum. 

It  is  no  small  relief  to  me  in  being  constrained,  by  a  solemn  convic- 
tion of  duty,  to  difler  from  the  reasoning  of  the  Supreme  Court,  to 
find  that  on  one  occasion,  at  least,  that  courts  with  the  magnanimity  for 
which  it  is  distinguished,  overruled  its  own  solemn  decision  in  refer- 
ence to  another  part  of  the  treaty  of  1819.  I  refer  to  the  case  of  United 
States  vs.  Perchman,  Y  Peters'  R.,  81,  overruling  Foster  V8,  Neilson, 
2  Peters'  R.,  253,  both  of  which  have  already  been  noticed.  Would 
the  decision  of  the  Supreme  Court,  in  the  case  of  The  United  States  vs. 
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Ferreira,  have  been  what  it  is,  if  the  Spanish  part  of  the  treaty  had 
been  brought  to  their  view,  and  the  translations  which  have  been 
furnished  me  by  the  counsel  on  both  sides  in  this  case  been  submitted 
to  them? 

The  act  of  1834  is  an  act  in  pari  materia  with  the  act  of  1823,  and 
so  manifestly  declaratory  of  the  latter  that  it  requires  but  little  com- 
ment. I  have  already  remarked  upon  its  general  features.  It  will 
be  observed,  that,  under  the  act  of  1823,  the  judges  were  required  to 
adjudge  claims  under  the  treaty,  and  that,  under  the  act  of  1834,  the 
judge  of  the  superior  court  at  St.  Augustine  was  authorized  to  adjudge 
claims  for  losses  in  1812  and  1813.  The  act  of  1823,  therefore,  defines 
the  losses  in  1812  and  1813  to  be  injuries  under  the  treaty.  This  was 
done  by  way  of  explaining  the  intention  of  the  act  of  1823,  and  of  the 
treaty,  in  order  that  future  mistakes  on  that  point  might  be  avoided. 
The  treaty  did  not  provide  for  the  satisfaction  of  lasses^  but  for  the 
satisfaction  of  injuries.  Losses  might  have  been  occasioned  by  the 
operations  of  the  troops  of  the  United  States,  and  yet  not  be  injuries  ; 
for  if  they  could  be  justified  by  the  law  of  nations,  they  were  then 
damna  absque  injuria.  The  act  of  1834  relieves  the  claims  for  losses 
in  1812  and  1813  from  all  difficulty  on  this  point,  and  in  effect  declares 
them  to  be  injuries,  in  the  sense  of  the  treaty. 

If  my  construction  of  the  act  of  1823  be  correct,  it  is  plain  that  the 
decisions  of  the  judges,  referred  to  in  the  first  section  of  the  act  of 
1834,  were  judgments  in  the  technical  sense  of  that  term.  What, 
then,  was  meant  by  the  direction  that  the  Secretary  of  the  Treasury 
should  pay  the  amount  of  those  judgments  in  all  cases  whtrre  the 
decision  should  be  deemed  by  him  to  be  just?  Just  with  reference  to 
what?  There  can  be  no  doubt  that  the  term  is  here  used  in  precisely 
the  same  sense  in  which  it  was  used  in  the  act  of  1823,  and  means 
just  within  the  provisions  of  the  treaty.  If  the  decision  was  rendered 
by  the  proper  tribunal,  and  in  a  proper  case,  then  it  was  just  in  the 
sense  of  the  treaty,  and  of  the  act  of  1834.  It  would  have  been  most 
unjust  for  Congress  to  provide  in  good  faith  for  the  establishment  of 
those  claims  by  judicial  decisions,  and  then,  in  the  next  breath,  wholly 
to  deprive  the  decisions,  thus  establishing  the  claims,  of  the  character 
and  effect  of  judgments.  Such  legislation  would  have  been  a  breach 
of  the  treaty.  It  would  have  been,  in  effect,  to  keep  the  word  of 
promise  to  the  ear,  and  break  it  to  the  hope.  It  might  have  been  a 
literal  compliance  with  the  treaty,  but  it  clearly  would  have  been  a 
substantial  violation  of  it. 

I  have  already  shown  that  the  act  of  1834  makes  no  provision  for 
the  payment  of  the  judgments  authorized  by  its  second  section,  and 
that  they  could  only  be  paid  under  the  act  of  1823.  The  present  case 
arose  under  the  second  section  of  the  act  of  1834.  My  remarks  upon 
the  act  of  1823  are  therefore  applicable  to  this  section. 

But  the  term  ^^ awarded  "  is  used  in  the  act  of  1834,  and  the  de- 
cision of  the  judge  is,  in  both  provisoes  of  the  first  section  of  that  act, 
called  an  '^  award  ;"  and  hence  it  is  inferred  that  the  judges  were  only 
commissioners.  I  respectfully  suggest,  that  the  effect  of  such  a  con- 
struction is  to  lay  too  minute  a  stress  on  the  strict  and  precise  signi- 
fication of  words.     The  strict  and  precise  signification  of  words  may 
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be  upheld  to  effectuate  the  intention  of  the  act,  but  not  to  defeat  it. 
We  must  look  to  the  effect  and  substance  of  the  matter,  and  not  to 
every  nicety  of  form  or  circumstance.  It  is  not,  in  general,  a  true  line  of 
construction  to  decide  according  to  the  strict  letter  of  the  act ;  but  the 
courts  will  rather  consider  what  is  its  fair  meaning,  and  will  expound 
it  differently  from  the  letter,  in  order  to  preserve  the  intent.  Qui 
hcsrct  in  liieray  hcaret  in  cortice. — (1  Oo.  Litt.,  Thomas's  ed.,  15  ;  Per 
Lord  Kenyon,  C.  J.,  1  T.  R.,  196 ;  Fowler  vs.  Padget,  Id.,  509  ;  11 
Bep.,  73  ;  Vincent t7«.  Slaymaker,  12  East.  R.,  3T2  ;  3  Rep.,  2T.)  But 
the  second  section  of  the  act  of  1834  used  the  word  **  adjudge,"  and 
this  case  comes  under  that  section.  Judges  ^'  adjudge,"  and  commis- 
sioners "award."  The  letter  of  the  law,  therefore,  is  in  favor  of  my 
construction.  It  is,  too,  not  an  uncommon  expression  to  speak  of 
"awarding  a  judgment,"  of  the  ''award  of  a  judgment,"  and  of  a 
"judgment  awarded." 

If,  under  a  treaty  existing  antecedently  to  the  treaty  of  1819,  the 
injuries  occasioned  by  the  troops  of  the  United  States  to  Spanish  sub- 
jects had  been  established  by  judicial  decisions,  and  afterwards  by  the 
9th  article  of  the  treaty  of  1819,  the  United  States  had  stipulated  to 
pay  the  amount  of  the  decisions  to  the  persons  in  whose  fevor  they 
were  adjudged^  and  then  an  act  of  Congress  had  been  passed  to  carry 
the  9th  article  into  effect,  in  the  very  words  of  the  second  section  of 
the  act  of  1823,  with  the  exception  that  the  words  "  shall  decide  " 
were  substituted  by  the  words  ''have  decided,"  could  there  be  any 
doubt  as  to  the  meaning  then  to  be  given  to  the  words  "just  and 
equitable?"  If  the  more  enlarged  in  trepretat  ion,  which  would  give 
to  the  Secretary  of  the  Treasury  the  power  to  revise  the  decisions, 
should  be  put  upon  those  words,  then  it  would  be  so  manifest  that  the 
act  would  be  a  gross  and  palpable  and  inexcusable  violation  of  the 
treaty,  that  it  would  be  impossible  to  believe  that  Congress  could  have 
intended  to  use  them  in  that  sense^  whilst  they  were  at  the  same  time, 
eodem  flatUy  professing  to  carry  the  ninth  article  of  the  treaty  into 
effect.  In  the  cases  of  Talbot  V8,  Seaman,  1  Cr.  R.,  43,  and  Murray 
t».  Schooner  Charming  Betsy,  2  Cr.  R.,  118,  the  Supreme  Court  lay  it 
down  as  a  rule,  that  an  act  of  Congress  ought  never  to  be  construed  to 
violate  thelaw  of  nations  if  any  other  po^^t&Ze  construction  remains.  This 
rule  commends  itself  both  by  its  wisdom  and  its  justice,  and  it  applies 
much  more  enophatically  to  a  treaty  than  to  the  general  principles  of 
the  law  of  nations,  for  "  he  who  violates  his  treaties,  violates  at  the 
saroetimethelawofnations."— (Vattel,B.II,ch.  15,  §221.)  But  how 
much  is  its  force  strengthened,  when  we  come  to  apply  it  to  a  statute 
pflwed  eocpressly  to  carry  a  treaty  into  effect/  Under  its  influence,  in 
the  case  supposed,  it  would  not  be  regarded  as  a  forced  construction, 
to  say  that  the  words  "just  and  equitable"  shonhl  fee  construed 
"justly  and  equitably;"  for  surely  it  is  no  more  difficult  to  convert 
"just and  equitable"  into  "justly  and  equitably;"  than  it  is  to  con- 
vert "quantity"  into  "value,"  and  "value"  into  "price."  Such 
changes,  we  have  seen,  may  be  made  whenever  they  are  necessary  to 
effectuate  the  intention  of  the  statute. — (D  warris  on  Stat. ,  557 ;  9  How. 
R.,  619.)  Nor  would  it  be  considered,  in  the  case  supposed,  impossible 
to  conceive  that  Congress  might  have  used  the  words  "just  and  equita- 
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ble  "  merely  to  indicate  to  the  Secretary  of  the  Treasury  that,  in  con- 
sidering whether  a  decision  was  within  the  provisions  of  the  treaty, 
he  should  not  be  guided  by  narrow  and  strictly  technical  rules,  but 
by  the  broader  principles  of  justice  and  equity,  so  as  to  carry  out  the 
treaty  in  good  faith,  and  in  a  liberal  and  enlarged  spirit.  Such  a 
construction  would  satisfy  the  words  of  the  statute,  preserve  the  pub- 
lic £siith,  and  carry  the  treaty  into  effect.  Even  the  construction  which 
I  have  put  upon  the  words  ''just  and  equitable,"  as  they  stand  in  the 
act  of  1823,  would  be  regarded  as,  at  least,  poBsibley  and  if  possiUsy 
under  the  rule  of  the  Supreme  Court,  would  be  adopted  ;  for  an  act  of 
Congress  ought  never  to  be  construed  to  violate  a  treaty  if  any  other 
possible  construction  remains. 

But  how  does  the  case  supposed  differ  from  the  case  actually  before 
us?  I  have  already  shown,  that  as  soon  as  the  iiyury  was  judicially 
established,  the  ninth  article  of  the  treaty  became  in  effect  a  stipula^ 
tion  to  pay  the  amount  of  the  judgment,  and  substantially  the  same 
it  would  have  been  if  the  injuries  had  already  been  established  at  the 
time  of  making  the  treaty,  and  the  stipulation  had  been  direct  to  pay 
that  amount.  A  promise  to  pay  such  a  sum  as  A  shall  name,  becomes 
a  promise  to  pay  the  sum  named  by  A  as  soon  as  it  is  named  by  him. 
A  promise  to  abide  by  an  award,  becomes  in  effect  a  promise  to  pay 
the  amount  awarded  as  soon  as  the  award  is  made.  And  so  a  stipula- 
tion in  a  treaty  to  make  satisfaction  for  injuries  which  shall  be  judicially 
established,  becomes  a  stipulation  to  pay  the  amount  of  the  judg- 
ment as  soon  as  it  is  duly  rendered.  The  only  difference,  therefore, 
between  the  case  supposed  and  the  case  now  before  us,  is  one  of  time, 
which  in  no  way  affects  the  principle  which  I  am  now  considering. 

Some  stress  has  been  laid  on  the  circumstance  that  in  the  act  of 
1847  the  judge  is  called  a  commissioner. — (9  Stat,  at  L.,  chap,  xx,  §  6, 
p.  130.)  Upon  this  point  I  have  but  two  remarks  to  make :  (1)  that 
it  was  not  competent  for  Congress,  in  the  year  1847,  by  au  act  declar- 
atory of  the  meaning  of  the  act  of  1834,  to  affect  vested  rights ;  and 
(2)  that  Congress  did  not  mean  to  make  any  such  declaration,  for  the 
object  of  the  act  of  1847,  as  regards  this  subject^  was  not  to  declare 
whether  the  judge  acted  as  a  commissioner,  or  in  his  judicial  character 
under  the  act  of  1834,  but  merely  to  transfer  the  unfinished  business 
under  that  act  to  the  judge  of  the  district  court  of  Florida. 

It  is  not  at  all  questioned  that  the  evidence  in  this  case  abundantly 
shows  that  it  was  within  the  jurisdiction  of  the  judge  who  decided  it ; 
that  the  decision  in  it  was  rendered  by  the  judge  by  whom  it  pur- 
ports to  have  been  rendered  ;  and  that  the  injury  complained  of  was 
occasioned  in  the  years  1812  and  1813,  to  the  petitioner's  intestate, 
who  was  at  that  time  a  Spanish  subject,  by  the  troops  of  the  United 
States  in  East  Florida,  before  the  entrance  into  that  province  of  the 
agent  and  troops  of  the  United  States.  The  decision  of  the  judge, 
therefore,  is  just  and  equitable,  within  the  provisions  of  the  treaty  of 
1819,  and  the  United  States  are  bound  by  the  faith  of  treaties,  by  the 
laws  enacted  by  Congress  to  carry  the  treaty  of  1819  into  effect,  and 
by  the  principles  of  that  great  moral  code  which  has  come  down  to  us 
from  on  High,  and  which  neither  individuals,  nor  nations,  can  ever 
disregard  with  impunity,  to  satisfy  it  to  the  uttermost  farthing. 

My  opinion,  therefore,  is,  that  the  petitioner  is  entitled  to  relief. 
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NOTE. 


The  foUowitig  are  the  translations  referred  to  in  the  opinion  of 
80AB6DR6H,  J. : 


I.    TRANSLATION  FURNISHED  BY  THE  SOLICITOR. 

Extract  from  the  treaty  with  Spain  q/*  1819  ; 

T  los  Estados  Unidos  satisfaran  los  perjuicios,  si  los  hubiese  habido, 
que  los  habitantes  y  oficiales  Espannoles  justifiquen  legalmente  haber 
sufrido  por  las  operaciones  del  Exercito  Americano  en  ellas. 

[TraiuktioD.] 

And  the  United  States  shall  (or  will)  satisfy  (or  make  satisfaction) 
for  the  injuries,  if  any  there  should  have  been,  which  the  Spanish  in- 
habitants and  (Spanish)  ofiScers  may  or  shall  judicially  prove,  accord- 
ing to  law,  that  they  have  suffered  (literally  to  have  suffered)  by  the 
operations  of  the  American  army  in  them  (the  Floridas.) 

Notes. — ^The  words  si  los  hiAiese  habido  are  about  as  literally  trans- 
lated, I  think,  by  "  if  any  there  should  have  been,"  as  they  could  be, 
preserving  their  plain  meaning  at  the  same  time. 

I  understand  the  word  Espanoles  to  apply  as  well  to  habitantes  as 
to  q/iciales.  It  seems  to  have  been  so  understood  by  the  negotiators 
of  the  treaty,  and  the  arrangement  of  the  words  favors  that  idea,  I 
think.  Oficiales  Espanoles  means  Spanish  officers,  not  officers  of 
Spain  ;  and  in  this  case  there  might  be  a  difference  as  well  as  a  dis- 
tinction. If  the  word  was  Espafia,  instead  of  Espanoles,  then  it 
would  not  refer  to  habitantes  witnout  changing  the  phraseology  of  the 
sentence. 

The  words  justifiquen  legalmente  are  accurately  translated,  in  my 
opinion,  by  **  may  judicially  prove,  according  to  law."  Justificar- 
justum  facere  is  a  verb  that  has  a  good  many  meanings.  When  it  is 
used  as  a  law  term,  as  it  is  in  this  clause  of  the  treaty,  it  signifies 
thaty  or  something  equivalent.  The  translation  might  be  varied,  and 
the  meaning  still  preserved  ;  but,  to  be  correct,  it  must  convey  the 
idea  that  the  injuries  (named  in  the  treaty)  are  to  be  proved  by  judi- 
cial proceedings  of  some  kind,  conducted  in  legal  manner  and  form — 
legalmente.  Escriche  says,  in  his  Spanish  Law  Dictionary,  that  the 
"wotA  justification  means  the  proving  of  something  by  documents  or 
witnesses;  and  justificar  means^  in  Spanish  law,  to  produce  judicially 
written  or  oral  proof  of  a  thing. 
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3.  TRANSLATION  FURNISHED   BT  THE  COUNSEL   FOR  THE  PETITIONER 

T  los  Estados  Unidos  satisfar&n  los  perjaicios^  si  los         hubiese 
And  the  United  States  will  satisfy  the  injaries,  if  them  there  have 

habido,   que  los  habitantes  y  oficiales  Espanoles  justifiquen* 

been,  which  the  inhabitants  and  officers  of  Spain  may  judicially  prove 

legalmente  haber   safrido  por   las  operaciones    del    Exercito 

according  to  law  to  have  sa£fered    by  the    operations  of  the    ^rmy 

Americano  en  ellas. 

^American  in  them,  (the  Floridas.) 

Note. — This  translation  is  made  word  for  word,  as  being  more  satis- 
factory. 


*  JustiEqaen  ii  trenslated  «« may  judieUUif  frwe."  It  it  the  sobjunctive  prennt  of  the  Torh 
jusHfiuar.  This  verb  is  trmnalsted  into  Latin  by  the  Spanish  Aoadeisy»  **  im  jmn^  judieio, 
probaref"  and  is  explained,  in  Spanish,  by  the  same  Academy,  as  follows : 

"  Probar  judicialmente  alguna  cosa." 
To  prove    judicially      any      thing. 

(See  Dictionary  of  Spanish  Academy,  verb  juitificar.) 


35iH  OoNGRSBB,  )  HOUSE  OF  REPBESENTATIVES.  S  Ripobt  C.  0. 
litSeaaum.     5  )     No.  128. 


J.  H.  KING,  ADMINISTRATOR  OF  JAMES  GREER. 


16,  I85T.— Gomraitted  to  •  Committee  of  the  Whole  House,  made  the  order  of 
the  dkjr  for  to-monow,  and  ordered  to  be  printed. 


The  CouBT  or  Claims  sobmitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  <^  SepreaenicUivee  of  the  United 

States  in  Congreea  aseemUed : 

The  Ck)iirt  of  Claims  respectfully  present  the  following  documents 
M  the  report  in  the  case  of 

J.  H,  KING,  ADMINISTRATOR  OF  JAMES  GREER,  ' 

THE  UNITED  STATES. 

1.  The  petition  of  the  claimant  and  amendment.  « 

2.  James  Greer's  patent  and  other  documents,  referred  to  the  Court 
of  Claims  by  the  House  of  Representatives,  used  as  evidence  on  trial 
of  the  case,  and  returned  to  the  House  of  Representatives. 

3.  Other  documents  referred  by  the  House  of  Representatives,  and 
returned  jto  that  House  in  a  separate  envelope. 

4.  Claimant's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r„.,  -I  seal  of  said  Court,  at  Washington,  this  seventh  day  ot  Decem- 
^"""^•-l  ber,  A.  D.  1857- 

SAM'L  H.  HUNTINGTON, 

Chief  OUrk  Conrt  of  Oiaims. 


COURT  OF  CLAIMS. 


To  the  Honorable  the  Jvdges  of  the  Oourt  of  Claims : 

Your  petitioners,  William  Greer,  Benjamin  Stipes,  and  John  H. 
King,  respectfully  represent,  that  they  are  the  only  heirs  of  James 
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Greer,  deceased,  late  of  Harper's  Ferry,  Va.,  who  died  intestate,  in  the 
year  1826  ;  that  their  ancestor  was  an  ingenious  mechanic,  in  the  gun- 
making  business,  which  he  pursued  for  many  years  in  Philadelphia, 
and  afterwards  at  the  armory  at  Harper's  Ferry  ;  that  he  was  invited 
by  the  officer  superintending  that  establishment  to  enter  the  seryice 
there,  that  he  might  brin^  with  him  and  establish  a  method  of  boring 
gun  barrels,  invented  by  him  in  Philadelphia,  which  was  considered 
important  for  the  public  interest,  on  account  of  its  superior  efficiency 
in  the  finish  of  the  barrels  ;  and  that  he  accordingly  removed  to  Har- 
per's Ferry  in  1803,  where  he  remained  for  many  years  in  public  em- 
ployment ;  that  by  the  advice  of  friends,  and  from  a  sense  of  justice  to 
himself  and  family,  he  was  induced,  after  many  jears,  to  claim  the 
benefit  of  the  invention  above  named,  and  accordingly  applied  for  a 
patent,  which  was  granted;  said  patent  bearing  date  the  8th  of  Octo- 
ber, 1817  ;  that  on  its  reception  he  gave  due  notice  to  the  superintend- 
ent of  the  armory  that  he  must  discontinue  the  use  of  the  machine, 
unless  compensation  were  made  for  it ;  that  the  superintendent  re- 
ferred him  to  the  Ordnance  Bureau  in  Washington,  to  the  head  of 
which  he  applied,  and  was  referred  back  again  to  the  superintendent, 
and  neither  afforded  the  relief  demanded.  Finding  nothing  could  be 
obtained  from  the  department,  Greer  made  application  in  1820  to 
Congress  ;  his  memorial  was  referred  to  a  committee,  whose  report  was 
ordered  to  lie  on  the  table  ;  was  again  presented  on  the  2d  of  March, 
1822 — an  unfavorable  report,  and  leave  to  withdraw  ;  again  presented 
10th  of  January,  1843,  and  again  in  December,  1843 — referred  to 
Military  Committee;  adverse  report;  ordered  to  lie.  Again^  Decem- 
ber 16,  1851,  referred  to  Committee  on  Claims,  and  no  report  ;  and 
again  on  December  13,  1853,  and  referred  to  Committee  on  Military 
Affairs,  which  committee  reported  favorably,  its  report  being  filed 
herewith^  and  containing  a  very  fair  statement  of  the  claim  and  the 
evidence  to  sustain  it.  The  necessary  jurisdiction  in  the  case,  as  we 
suppose,  being  granted  to  your  honorable  Court,  we  now  bring  the 
case  before  you. 

The  petitioners  believe  their  ancestor  was  entitled  to  full  compen- 
sation from  the  United  States  for  the  use  of  his  invention  during  the 
existence  of  the  patent,  which  was  from  the  8th  of  October,  1817,  to 
the  8th  of  October,  1831,  during  which  time  it  was  the  only  machine 
for  boring  guns  used  at  either  of  the  public  armories,  or  at  the  shops 
of  private  contractors,  by  which  means  the  government  enjoyed  all 
the  advantages  resulting  from  it.  To  sustain  these  allegations,  your 
petitioners  refer  to  the  proofs  contained  in  the  papers  now  on  file  in 
this  Court,  which  show  fully  their  truth. 

Your  petitioners  hope  that  the  principal  question  the  Court  will 
have  to  aecide,  will  be  the  measure  of  damage  for  the  trespass  on  the 
legal  rights  of  Greer  under  his  patent.  Should  such  be  the  case,  yonr 
petitioners  suggest  that  they  are  willing  to  accept  the  same  compen- 
sation which  was  allowed  under  precisely  similar  circumstances  to 
Robert  Blanchard,  the  inventor  of  the  machine  for  turning  gun-stocb, 
which  was  one-half  the  amount  saved  by  the  United  States,  by  the 
use  of  the  machine.  This  was  regularly  ascertained,  and  paid  over 
to  the  inventor.      Several  other  analagous  agreements  hare   been 
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made  and  carried  oat  by  the  governmenty  and  cannot  be  objected  to 
for  want  of  fairness. 

All  which  is  respectfiilly  submitted. 

JOHN  M.  McCALLA, 

Attorney  and  counsel  <U  Law. 
WILLIAM  ORE  ER, 
BENJAMIN  STIPES, 
JOHN  H.  KING. 

Personally  appeared  the  above  named  John  M.  McCalla,  before  me, 
whOf  being  dnly  sworn,  says  that  the  facts  set  forth  in  the  above  pe- 
tition are  true  to  the  best  of  his -knowledge. 


COURT  OF  CLAIMS. 


Jambb  Gbehe's  Esas 

V8.  y   Amended  Petition. 

Uihtkd  Siatbb. 

I'o  the  hmorahU  the  Judges  ofihe  Cami  qf  Claims. 

Tour  petitioner,  John  H.  King,  one  of  the  heirs  of  said  James 
Oreer,  deoeased,  respectfally  represents  that,  since  the  filing  of  the 
petition  to  which  this  is  an  amendment,  he  has  taken  out  letters  of 
administration  on  the  estate  of  said  Greer,  in  the  county  court  of 
Jefferson  county,  Virginia,  in  which  county  said  Greer  resided  at  the 
time  of  his  decease,  and  has  executed  bond,  with  suitable  security,  for 
the  due  performance  of  his  duties  as  such ;  and  certified  copies  of  the 
records  in  said  case  will  be  duly  filed  in  your  honorable  Court. 

Tour  petitioner  prays  that  the  claim  be  recognized  hereafter  in  his 
name,  as  administrator^  and  he  renews  the  allegations  in  said  origi- 
dbI  petition.  He  alleges  that  the  honorable  Court  has  jurisdiction  in 
this  case  by  virtue  of  the  act  of  Congress  organizing  it ;  and,  also,  that 
neither  your  petitioners  ancestor,  said  Greer,  nor  any  of  his  heirs,  ever 
received  any  compensation  from  the  United  States,  or  any  person  for 
them,  for  the  nee  of  said  nut-borer  for  the  manufacture  of  guns. 

JOHN  H.  KING,  AdnUnistraior. 


Statk  of  Mabtlaio), 
Wadiiitgton  County,   J     ' 

This  day  personally  appeared  before  me,  the  subscriber,  a  justice  of 
the  peace  of  the  State  and  county  aforesaid,  John  H.  King,  and  made 
oath  on  the  Holy  Evangelist  of  Almighty  God,  that  the  matters  and 
facts  set  forth  in  the  foregoing  affidavit  are  true  to  the  best  of  his 
knowledge  and  belief. 

Sworn  before 

J,  COOK,  J.  P. 


/OHN  H.  KIKO. 


Maryland,         )  .      *, , 
WaaUngton  County,  ]  '^  ^^' 


I  hereby  certify  that  John  Cook,  esq.,  before  whom  the  abore  and 
foregoing  affidavit  was  made^  and  who  hath  thereunto  subscribed  his 
name,  was,  at  the  time  of  so  doing,  a  justice  of  the  peace  in  and  for 
said  county,  duly  elected,  commissioned,  and  sworn,  and  that  Iris  sig^ 
nature  thereto  is  genuine. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
ffli^AT  1  ^^^  0^  ^^^  circuit  court  for  said  county  this  14lh  day  of 
L^^^-J    AprU,  1856. 

ISAAC  NESBITT,  Clerk. 


The   United  States  of  America — to  aU  to  whom  these  letters  patemt 

shall  come : 

Whereas,  James  Greer,  a  citizen  of  the  United  States,  hath  alleged 
that  he  has  invented  a  new  and  useftil  improvement,  being  a  nut- 
boring  bit,  with  the  machine  connected  therewith,  for  boring  musket, 
rifle,  and  pistol  barrels,  &c.,  which  improvement,  he  states,  has  not 
been  known  or  used  before  his  application  ;  hath  made  oath  that  he 
does  verily  believe  that  he  is  the  true  inventor  or  discoverer  of  the 
said  improvement ;  hath  paid  into  the  treasury  of  the  United  States 
the  sum  of  thirty  dollars,  delivered  a  receipt  for  the  same,  and  pre- 
sented a  petition  to  the  Secretary  of  State,  signifying  a  desire  of  ob- 
taining an  exclusive  property  in  the  said  improvement,  and  praying 
that  a  patent  may  be  granted  for  that  purpose: 

These  are  therefore  to  grant,  according  to  law,  to  the  said  James 
Greer,  his  heirs,  administrators,  or  assigns,  for  the  term  of  fourteen 
years,  from  the  third  day  of  October,  one  thousand  eight  hundred  and 
seventeen,  the  full  and  exclusive  right  and  liberty  of  making,  construct- 
ing, using,  and  vending  to  others  to  be  used,  the  said  improvement ;  a 
description  whereof  is  given  in  the  words  of  the  said  James  Greer 
himself  in  the  schedule  hereto  annexed,  and  is  made  a  part  of  these 
presents. 

In  testimony  whereof,  I  have  caused  these  letters  to  be  made  patent, 
and  the  seal  of  the  United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  this  third  day  of 

October,  in  the  year  of  our  Lord  one  thousand  eight 
[seal.]       hundred  and  seventeen,  and  of  the  independence  of 
the  United  States  of  America  the  forty-second. 

JAMES  MONROE, 
By  the  President: 

JOHN  QUINCY  ADAMS, 

Secretary  of  State. 

City  of  Washington^  to  wit: 

I  do  hereby  certify  that  the  foregoing  letters  patent  were  delivered 
to  me  on  the  third  day  of  October,  in  the  year  of  our  Lord  one  thou- 
sand eight  hund]:ed  and  .seventeen,  to  be  examined;  that  I  have  ex- 


JOHN   H.   KING.  5 

amined  the  same,  and  find  them  conformable  to  law;  and  I  do  hereby 
return  the  same  to  the  Secretary  of  State,  within  fifteen  days  from  the 
date  aforesaid,  to  wit:  on  this  third  day  of  October,  in  the  year  afore- 
said. 

RICHARD  RUSH, 
Attorney  General  of  the  United  States, 


Tbe  schedule  referred  to  in  these  letters  patent,  and  making  part  of 
the  same,  containing  a  description  in  the  words  of  the  said  James 
Greer  himself,  of  his  improvement  called  the  nut-boring  bit,  for  the 
purpose  of  boring  musket,  rifle,  pistol  barrels,  &c. 

Specification  of  James  Greer,  machine  maker,  describing  the  ap- 
pearance and  manner  of  using  the  nut-boring  bit,  used  for  boring 
muskets,  rifles,  pistols,   &c.,  by  him  invented  and  digcovered  in 
November,  seventeen  hundred  and  ninety  seven,  whilst  employed  as  a 
workman  by  Mr.  McCormick  in  his  manufactory  near  Philadelphia,  at 
the  time  and  place  aforesaid,  it  became   manifest  and  evident  that 
the  usual  method  of  boring  them  and  there  practiced  was  both  too 
slow  and  tedious,  and  in  no  manner  answered  the  views  and  wishes 
of  Mr.  McCormick,  then  engaged  in  a  contract  with  the  State  of 
Pennsylvania,  or  the  agents  thereof,  for  the  manufacture  of  certain 
arms.    The  method  then  in  use  was  by  a  square  bit  pushing  into  the 
harrel,  which  Mr.  Greer  believed  could  be  improved ;  inconsequence 
thereof,  and  by  the  assistance  of  his  knowledge  acquired  in  that  line 
of  business,  immediately  undertook,  and  tried  different  methods  ;  at 
length  invented,  as  early  as  November,  seventeen  hundred  and  ninety 
seven,  an  entire  new  bit  (to  bore  barrels)  with  grooves  filed  into  the 
nut-boring  bit  of  about  three-fourths  of  an  inch  in  length.     This  nut- 
horing  bit  was  made  of  turned  steel,  and   welded  to  a  shank ;  two 
corners  by  filing  were  made  in  the  nut-boring  bit,  also  grooves  for  the 
purpose  of  boring  and  giving  vent  to  the  borings.     It  is  also  necessary 
to  state  that  the  nut-boring  bit  can  be  made  with  two,  three,  four,  or 
more  cutting  edges  ;  still  the  principle  is  the  same,  as  it  draws  through 
the  barrel  and  cleanses  itself  by  lea vin  g  the  borings  behind .     The  barrel 
intended  to  be  bored  was  placed  on  a  bank  drawn  by  a  crank  in  the 
first  place ;  and  in  the  course  of  a  few  days  afterwards  the  endless 
Krew  was  attached  to  draw  the  bank  from   the  bit.     The  bit  of  Mr. 
Greer  lies  horizontally  and  revolves  on  its  axis  ;   the  barrels,  which 
ftre  fastened  on  the  bank  die,  draw  over  the  cutters  of  the  bit  by  the 
endless  screw,  which  is  attached  to  the  bank;  the  borings  pass  through 
the  grooves  of  the  nut-boring  bit,  and  come  oift  behind  the  bit,  which 
IB  the  cause  of  the  bits  being  never  choked  and  clogged,  and  is  the 
great  excellence  of  this  discovery.     The  barrel  is  immersed  in  water, 
in  consequence  of  which  the  bit  is  never  sufficiently  heated  to  soften  it. 
It  will  be  understood  that  the  principle  of  the  nut-  boring  bit  discovered 
by  Mr.  Oreer  is  sometimes  used  in  factories  by  twisting  a  fiat  piece  of 
steel,  and  filing  up  the  cutters,  which  form  groves,  like  the  grooves  of 
the  nut-boring  bit,  and  draws  through  the  barrels  in  the  same  manner 
as  tbe  original,  and  by  the  same  machinery,  and  is  also  called  the  nut- 
boring  bit. 
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The  old  plan  was  to  ase  a  square  bit,  about  four  incbes  long — ^tbe 
barrel  pushed  on  the  bit  by  manual  labor,  which  barrel  could 
never  be  pushed  on  the  bit  so  as  to  be  bored  more  than  three  or  four 
inches  at  a  time  before  it  choked,  so  that  it  was  necessary  to  take  the 
barrel  from  the  bit  and  knock  out  the  borings.  By  the  aforesaid 
method  of  boring  by  a  square  bit  a  man  by  hard  labor  cannot  bore 
more  than  two  or  three  barrels  a  day.  But  by  the  invaluable  invention 
of  Mr.  Greer  a  man  can,  with  very  little  labor,  nut-bore  three  barrels 
in  fifteen  minutes,  and  attend  to  straitening  the  barrels  and  repairing 
the  bits. 

JAMES  GBEEB. 
Witnesses: 

John  C.  Mitchels, 

Henry  DERmaER. 


State  of  Virginia,  7 
Jefferson  County  y   \    * 

This  day  Chas.  Jas.  Faulkner  personally  appeared  before  me,  a 
justice  of  the  peace  in  and  for  the  county  aforesaid^  and  made  oath, 
tiiat  some  fifteen  years  ago,  or  thereabouts,  the  papers  connected  with 
a  claim  for  compensation  by  Congress  to  the  representatives  of  James 
Oreer  were  placed  in  his  hands.    The  oompensation  to  be  asked  for 
was  for  some  valuable  invention  which  facilitated  the  manufacture  of 
g^ns.     This  affiant  cannot  now  recollect  for  what  specific  purpose  the 
papers  were  placed  in  his  hands  ;  he  received  them  from  John  Shuler, 
who  resided  near  Harper's  Ferry,  and  who  was,  the  affiant  thinks,  the 
administrator  of  said  Greer.     He  well  recollects  that  during  the  time 
the  papers  were  in  his  hands,  some  of  the  heirs  of  Greer,  who  resided 
at  Harper's  Ferry,  were  dissatisfied  at  the  want  of  attention  which  Mr. 
Bhuler  bestowed  upon  their  claim,  and  called  upon  this  affiant  for 
the  papers,  with  a  view  to  place  them  in  the  channel  of  a  more  vigor- 
ous prosecution.    The  affiant  was  not  only  willing  but  desirous  that 
they  should  have  them,  and  he  brought  them,  he  thinks,  upon  one 
occasion  to  Harper's  Ferry,  to  deliver  them  to  the  said  heirs  of  Greer; 
but  he  was  on  that  occasion  notified  by  said  Shuler  not  to  part  with 
them,  and  the  heirs  of  Greer  also  requested  him  not  to  return  them,  -to 
Shuler.     And  so  they  remained  in  the  possession  of  the  affiant  and 
became  mislaid,  and  although  frequently  called  upon,  after  the  death 
of  Shuler,  by  the  heirs  of  Greer  for  the  papers,  he  was  unable  to  lay 
his  hands  upon  them  until  within  the  last  few  months,  when  he  de- 
livered them  over  to  the  heirs  of  said  James  Greer. 

Given  under  my  hand  this  18th  day  of  December,  1849. 

F.  BECKHAM,  Justice  of  the  Peace. 


Harper's  Fbrrt,  Virginia, 

December  17,  1849, 

Having  been  requested  to  express  an  opinion  as  well  as  to  state  facts 
relavant  to  the  claim  of  James  Greer^  (now  deceased,)  for  an  invention 
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of  a  new  and  improved  mode  of  rough  boring  gun  barrels,  I  respect- 
fully make  the  following  statements : 

1.  The  method  of  rough  boring  gun  barrels  with  nut  augers  was 
introduced  into  the  Springfield  armory  between  the  years  1800  and 
1804. 

2.  Previous  to  that  period  the  gun  barrels  were  rough  bored  with 
four  square  augers  or  bits,  that  required  similar  operations  in  the 
process  of  rough  boring. 

3.  I  am  fully  of  the  opinion  that,  with  the  said  nut  augers  and 
suitable  machinery,  one  hand  can  rough  bore  at  least  five  barrels  dur- 
ing the  time  that  one  gun  barrel  could  be  rough  bored  with  the  bits 
that  were  used  previous  to  the  introduction  of  the  nut  augers. 

4.  In  view  of^  all  of  the  circumstances  which  have  come  under  my 
notice,  I  am  fully  convinced  that  James  Greer  invented  the  nut  auger 
for  rough  boring  gun  barrels. 

5.  The  nut  auger  is  an  invahtabU  aoquiaitum  for  rough  boring  gun 
barrels,  and  it  has  been  for  many  years  past,  and  still  is,  successfully 
used  at  each  of  the  national  armories,  at  both  of  which  I  have  acted  as 
master  armorer.  Also,  as  early  as  the  year  1808  and  1809,  the  United 
States  contractors  rough  bored  their  gun  barrels  with  nut  augers,  and 
at  several  of  those  establishments  I  officiated  as  inspector  of  arms. 

BEN  J.  MOON. 


Jkffkbsoh  County,  } ,       ., 
8taU  of  Virginia,  \  ^  •^• 


Personally  appeared  before  me,  the  subscriber,  a  justice  of  the 
peace  in  and  for  the  said  county  aforesaid,  Benjamin  Moon,  sen.,  and 
maketh  oath  on  the  Holy  Evangely  of  Almighty  GK>d,  and  said  that 
the  foregoing  statement,  subscribed  by  himself,  contained  the  truth  to 
the  best  of  his  knowledge  and  belief.  Given  under  my  hand  this  17th 
day  of  December,  1849. 

F.  BECKHAM,  J.  P. 


State  oy  Virginia,  ) 
Jefermm  County^  \ 

Personally  appeared  before  the  subscriber,  a  justice  of  the  peace  in 
and  for  the  said  county.  Singleton  Chambers,  an  armorer,  of  lawful 
age,  who,  being  first  duly  sworn,  deposeth  and  saith,  that  he  has  been 
employed  at  the  Harper's  Ferry  armory  for  twenty-two  or  twenty-three 
years ;  for  twelve  or  fourteen  years  of  that  time  at  the  various  opera- 
tions of  boring.     The  present  plan  of  rough  boring  of  barrels  this 
affiant  has  always  understood  was  the  invention  of  Mr.  James  Greer, 
deceased.     Under  it  a  man,  with  a  boy  to  help,  can  rough  bore  twen- 
tj-four  or  twenty-five  barrels  per  day,  and  is  paid  seven  cents  for 
each  barrel  so  rough  bored.     Although  this  affiant  never  worked  at 
roagh  boring  under  any  other  plan  than  the  one  invented  by  Mr.  James 
Greer,  yet  knowing  the  bit  that  was  then  used,  he  can  safely  say  that 
that  invention  was  a  very  important  one,  and  that  better  and  much 
cheaper  work  is  done  under  it  than  could  possibly  have  been  done  on 


35th  Oonsbss,  )  HOUSE  OF  BEPBESENTATIVES.  {  Bipobt  C.  0. 
Itt  Seaaion.     $  }     No.  128. 


J.  H.  KING,  ADMINISTRATOR  OF  JAMES  GREER. 


15,  I86T.— Gommitted  to  »  Committee  of  the  Whole  Honae,  made  the  order  of 
the  dky  for  to-morrow,  and  ordered  to  be  printed. 


The  CouBT  or  Glaiib  Babmitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  HepreaentcUives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  present  the  following  documents 
as  the  report  in  the  case  of 

J.  H.  KINa,  ADMINISTRATOR  OF  JAMES  GREER. 

vs, 
THE  UNITED  STATES. 

1.  The  petition  of  the  claimant  and  amendment.  « 

2.  James  Greer's  patent  and  other  documents,  referred  to  the  Court 
of  Claims  hj  the  House  of  Representatives,  used  as  evidence  on  trial 
of  the  case,  and  returned  to  the  House  of  Representatives. 

3.  Other  documents  referred  by  the  House  of  Representatives^  and 
returned  to  that  House  in  a  separate  envelope. 

4.  Claimant's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r».T  1  ^^  of  said  Court,  at  Washington,  this  seventh  day  ot  Decem- 

SAM'L  H.  HUNTINGTON, 

Chief  Olerk  Court  of  Claims^ 


CX)UBT  OF  CLAIMS. 


tTo  the  Honoraiie  tJie  Judges  of  the  Court  of  Claims : 

TTour  petitioners,  William  Greer,  Benjamin  Stipes^  and  John  H. 
TS^ingj  respectfully  represent,  that  they  are  the  only  heirs  of  James 


2  JOHN  H.   KINO. 

Greer,  deceased,  late  of  Harper's  Ferry,  Va.,  who  died  intestate,  in  the 
year  1826  ;  that  their  ancestor  was  an  ingenious  mechanic,  in  the  gnn- 
making  hasiness,  which  he  pursued  for  many  years  in  Philadelphia, 
and  afterwards  at  the  armory  at  Harper's  Ferry  ;  that  he  was  invited 
by  the  officer  superintending  that  establishment  to  enter  the  seryioe 
there,  that  he  might  bring  with  him  and  establish  a  method  of  boring 
gun  barrels,  invented  by  him  in  Philadelphia,  which  was  considered 
important  for  the  public  interest,  on  account  of  its  superior  efficiency 
in  the  finish  of  the  barrels  ;  and  that  he  accordingly  removed  to  Har- 
per's Ferry  in  1803,  where  he  remained  for  many  years  in  public  em- 
ployment ;  that  by  the  advice  of  friends,  and  from  a  sense  of  justice  to 
himself  and  family,  he  was  induced,  after  many  ^ears,  to  claim  the 
benefit  of  the  invention  above  named,  and  accordingly  applied  for  a 
patent,  which  was  granted;  said  patent  bearing  date  the  8th  of  Octo- 
ber, 1817  ;  that  on  its  reception  he  gave  due  notice  to  the  superintend- 
ent of  the  armory  that  he  must  discontinue  the  use  of  the  machine, 
unless  compensation  were  made  for  it ;  that  the  superintendent  re- 
ferred him  to  the  Ordnance  Bureau  in  Washington,  to  the  head  of 
which  he  applied,  and  was  referred  back  again  to  the  superintendent, 
and  neither  afforded  the  relief  demanded.  Finding  nothing  could  be 
obtained  from  the  department,  Greer  made  application  in  1820  to 
Congress  ;  his  memorial  was  referred  to  a  committee,  whose  report  was 
ordered  to  lie  on  the  table  ;  was  again  presented  on  the  2d  of  March, 
1822 — an  unfavorable  report,  and  leave  to  withdraw  ;  again  presented 
10th  of  January,  1843,  and  again  in  December,  1843 — referred  to 
Military  Committee;  adverse  report;  ordered  to  lie.  Again^  Decem- 
ber 16,  1851,  referred  to  Committee  on  Claims,  and  no  report  ;  and 
again  on  December  13,  1853,  and  referred  to  Committee  on  Military 
Affairs,  which  committee  reported  fiivorably,  its  report  being  filed 
herewith,  and  containing  a  very  fair  statement  of  the  claim  and  the 
evidence  to  sustain  it.  The  necessary  jurisdiction  in  the  case,  as  we 
suppose,  being  granted  to  your  honorable  Court,  we  now  bring  the 
case  before  you. 

The  petitioners  believe  their  ancestor  was  entitled  to  full  compen- 
sation from  the  United  States  for  the  use  of  his  invention  during  the 
existence  of  the  patent,  which  was  from  the  8th  of  October,  1817,  to 
the  8th  of  October,  1831,  during  which  time  it  was  the  only  machine 
for  boring  guns  used  at  either  of  the  public  armories,  or  at  the  shops 
of  private  contractors,  by  which  means  the  government  enjoyed  all 
the  advantages  resulting  from  it.  To  sustain  these  allegations,  your 
petitioners  refer  to  the  proofs  contained  in  the  papers  now  on  file  in 
this  Court,  which  show  fully  their  truth. 

Your  petitioners  hope  that  the  principal  question  the  Court  -will 
have  to  aecide,  will  be  the  measure  of  damage  for  the  trespass  on  the 
legal  rights  of  Greer  under  his  patent.  Should  such  be  the  case,  your 
petitioners  suggest  that  they  are  willing  to  accept  the  same  compen- 
sation which  was  allowed  under  precisely  similar  circumstances  to 
Robert  Blanchard,  the  inventor  of  the  machine  for  turning  gun-stocks, 
which  was  one-half  the  amount  saved  by  the  United  States,  by  the 
use  of  the  machine.  This  was  regularly  ascertained,  and  paid  over 
to  the  inventor.      Several  other  analagous  agreements  have   be^ 
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made  and  carried  out  by  the  government,  and  cannot  be  objected  to 
for  want  of  fairness. 

All  which  is  respectfiilly  submitted. 

JOHN  M.  McCALLA, 

Attorney  and  counsel  at  Law, 
WILLIAM  GREER, 
BENJAMIN  STIPES, 
JOHN  H.  KING. 

Personally  appeared  the  above  named  John  M.  McCalla,  before  me, 
who,  being  duly  sworn,  says  that  the  facts  set  forth  in  the  above  pe* 
tition  are  true  to  the  best  of  his  knowledge. 


COURT  OF  CLAIMS. 


Jajibb  Gkehr's  Hsibs 

vs.  ^   Amended  Petition. 

Uhitsd  Siaibb. 

2b  the  konoraUe  the  Judges  ofiht  Court  (^  Clchms. 

Tour  petitioner,  John  H.  King,  one  of  the  heirs  of  said  James 
Greer,  deceased,  respectfully  represents  that,  since  the  filing  of  the 
petition  to  which  tiiis  is  an  amendment,  he  has  taken  out  letters  of 
administration  on  the  estate  of  said  Greer,  in  the  county  court  of 
Jefferson  county,  Virginia,  in  which  county  said  Grew  resided  at  the 
time  of  his  decease,  and  has  executed  bond,  with  suitable  security,  for 
tile  due  performance  of  his  duties  as  such ;  and  certified  copies  of  the 
records  in  said  case  will  be  duly  filed  in  your  honorable  Court. 

Tour  petitioner  prays  that  the  claim  be  recognized  hereafter  in  his 
name,  as  administrator^  and  he  renews  the  allegations  in  said  origi- 
nal petition.  He  alleges  that  the  honorable  Court  has  jurisdiction  in 
this  case  by  virtue  of  the  act  of  Congress  organizing  it ;  and,  also,  that 
neither  yoar  petitioners  ancestor,  said  Greer,  nor  any  of  his  heirs,  ever 
reoriyed  any  compensation  from  the  United  States,  or  any  person  for 
them,  for  the  nse  of  said  nut-borer  for  the  manufacture  of  guns. 

JOHN  H.  KING,  Administrator. 


Sum  OF  Martland,  ) 
Washington  County  f   y 

This  day  personally  appeared  before  me,  the  subscriber,  a  justice  of 
the  peace  of  the  State  and  county  aforesaid,  John  H.  King,  and  made 
oath  on  the  Holy  Evangelist  of  Almighty  Qod,  that  the  matters  and 
facts  set  forth  in  the  foregoing  affidavit  are  true  to  the  best  of  his 
knowledge  and  belief. 

Sworn  before 

J.  COOK,  J.  P. 
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of  Almighty  God,  deposeth  and  says  that  the  above  signature  attached 
to  the  above  certificate  is  in  the  handwriting  of  Dennis  0' Byrne, 
(who  is  now  deceased;)  they  both  state  that  they  were  well  acquainted 
with  the  handwriting  of  said  Dennis  O'Byrne,  having  had  consider- 
able business  transactions  with  him. 
Given  under  my  hand  this  24th  day  of  December,  1849. 

F.  BECKHAM,  J.  P. 

I  am  intimately  acquainted  with  James  B.  Wayn  and  Philip  Coons, 
the  two  gentlemen  making  oath  to  the  above  fact,  and  unhesitatingly 
say  that  they  are  both  gentlemen  of  respectability  and  standing,  and 
that  full  reliance  can  be  placed  in  their  oaths  as  such. 

Given  under  my  hand  this  24th  day  of  December,  1849. 

F.  BECKHAM,  J.  P. 


COURT  OF  CLA.IMS. 

Jno.  H.  Kino,  Adm'r  of  Jamkb  Grebr,  deceased,  t;^.  UNrrED  States, 

ClaimafU'e  Brief. 

The  claimants  intestate  invented  a  machine  for  boring  gun  barrels, 
for  which  he  took  out  a  patent,  dated  October  3,  1817.  It  was  called 
the  nut-borer.  It  was  used  by  the  United  States,  during  the  whole 
term  of  the  patent,  in  the  public  armories,  and  private  contractors' 
shops,  and  they  have  paid  nothing  therefor.  It  was  to  recover  com- 
pensation for  that  use  this  case  was  brought. 

Parallel  cases  are  on  record  where  the  defendants  purchased  from 
patentees  the  right  to  use  their  inventions.  Blanchard's  stock  turn- 
ing machine  is  a  case  in  point.  One-half  of  what  was  saved  in  the 
making  of  stocks  by  the  use  of  the  machine  was  paid  the  inventor. 
That  amount  was  ascertained  officially  in  the  Ordnance  Office.  To 
come  at  a  knowledge  of  the  same  fact  in  this  case,  a  call  was  made  ou 
the  Secretary  of  War,  whose  answers  and  exhibits  are  in  the  papers. 

The  Secretary  of  War'$  Beport. 

The  only  statement  in  the  case,  which  is  unfavorable  to  the  claitQ, 
is  the  above  report,  and  accompanying  documents.  But  for  them,  I 
should  submit  the  case  to  the  Court.     They  require  some  comments. 

The  colonel  of  ordnance  avows  that  he  has  no  information  in  his 
office  upon  the  point  called  for,  nor  can  he  obtain  any  from  Harper's 
Ferry  nor  Springfield.  Although  there  is  a  confession  therein  of  a 
great  deficiency  in  the  records  of  that  office,  yet  if  he  had  stopped 
there,  it  would  have  better  comported  with  the  justice  and  propriety 
of  the  case.  Instead  of  that,  he  goes  on  and  sends  to  the  Court,  a  let- 
ter containing  comments  adverse  to  the  claim,  based  upon  letters  of 
Col.  Wadsworth — and  upon  the  adverse  proceedings  in  Congress 
against  it,  and  fails  to  send  the  final  action  of  the  Com.  of  House  of 
Representatives,  in  its  favor.     They  are  both  in  the  case,  and  will 


JOHN  H.  KING.  13 

0 

speak  for  themselves. — (Doc.  No.  104,  let.  session,  28th  Congress, 
House  of  Representatives,  and  Mr.  Faulkner's  report.) 

Colonel  Wadsworth's  letters  were  written  upon  calls  from  commit- 
tees of  House  of  Representatives,  upon  the  claims  of  Pettibone  in  the 
first  place,  and  of  Greer  in  the  second  place.  Pettibone  it  appears 
claimed  for  an  improved  mode  of  making  the  nut  auger.  Colonel 
Wadsworth,  opposed  it  because  he  had  seen  the  auger  in  1798  at 
McCormick's,  in  Philadelphia.  McCormick  said  he  had  not  invented 
it.  The  colonel  gives  the  opinion  it  came  from  Europe ;  think  she 
saw  a  description  of  it  in  some  book ;  name  not  given  I  It  was  intro- 
duced into  the  armories  from  McCormick's. 

Greer's  case  being  before  a  committee,  in  answer  to  a  call  for  infor- 
mation, a  copy  of  letter  A  is  sent,  and  an  assertion  added,  without 
proof,  that  there  is  unquestionable  evidence  of  the  instrument  having 
been  used  prior  to  1796  \  Had  he  said  prior  to  1798,  he  would  have 
been  right. 

Colonel  Wadsworth  saw  it  nowhere  but  at  McCormick' $  and  at  the 
armories^  into  which  it  was  carried  thence. — (See  letter  of  Thomas 
Smith,  (10)  dated  1821.) 

As  no  proof  is  furnished  by  either  of  the  ordnance  officers  to  sup- 

£ort  their  vague  opinions,  we  will  turn  to  such  proof  as  the  claimants 
ave  been  able  to  produce. 
I  rely  on  the  proof  in  the  case  to  make  the  following  points : 

1.  That  James  Greer  was  the  original  inventor. 

2.  That  the  United  States  ^are  bound  by  their  patent  to  him. 

3.  That  he  has  been  diligent  in  demanding  compensation  of  the 
United  States,  and  that  they  have  failed  to  pay. 

4.  The  value  of  the  invention  to  government. 

On  1st  point,  see  (1)  Thomas  Humes'  deposition.  He  and  Greer 
worked  at  McCormick's  shop  in  1798,  (it  should  have  been  1797 ;) 
they  complained  of  the  defects  in  the  square  bits.  Greer  undertook  to 
make  a  new  tool,  and  invented  the  ''  nut  borer."  Also  (2)  Dennis 
O'Byrne  saw  Greer's  nut  borer  at  McCormick's  ;  made  a  arawing  of 
it ;  sent  it  to  Joseph  Perkins,  an  officer  at  Harper's  Ferry.  Colonel 
Wadsworth  first  saw  it  at  McCormick's  shop  in  1798,  (No.  9.)  Engles 
says  he  was  at  work  at  Harper's  Ferry  in  1803,  when  Greer  came  there 
and  introduced  his  nut-borer.  (6)  Benjamin  Moore  and  all  the  old 
workmen  whose  depositions  are  on  file  in  the  case,  refer  back  to  Greer 
as  the  inventor,  no  other  person  being  named  as  a  rival  in  the  inven- 
tion. 

Upon  the  second  point,  the  patent  shows  a  grant  by  the  United 
States  to  Greer,  of  the  exclusive  use  of  the  instrument  for  14  years, 
without  reservation  in  favor  of  the  government,  and  is  an  estoppel  to 
a  plea  of  prior  invention  in  another,  or  of  prior  use  by  itself. 

Curtis  on  patents,  62,  63,  66,  66,  67,  and  notes;  3  Black.  308,  7 
Peters,  292,  &c.;  2  Peters,  19. 

On  the  third  point,  Colonel  Stubblefield  and  Captain  Morton  prove 
demand  of  compensation  on  the  Ordnance  Office,  and  a  failure  to  pay, 
and  the  proceeaings  in  Congress  prove  persevering  e£Ebrt8  before  the 
legislature,  and  their  failure. 

On  the   question  of  value,  Col.  Stubblefield,  superintendent  at 
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Harper's  Ferry,  and  BeDJamin  Moore,  master  armorer,  declared  the 
invention  to  be  indispensable  to  the  armories. 

The  workmen  who  had  used  the  old  plan  and  then  the  Greer  auger, 
estimate  a  difference  of  about  five  to  one  in  favor  of  the  latter.  A 
workman  using  the  square  bits,  could  bore  but  1  to  4  barrels  per  day, 
and  much  inferior  in  finish,  with  much  greater  expense  in  keeping  up 
the  tools,  while  with  the  auger,  26  barrels  per  day  could  be  bored  of 
superior  finish,  and  but  little  if  any  expense  in  re[iairing  tools. 

If  it  is  desired  to  ascertain  what  the  United  States  saved  in  actual 
expense  by  the  use  of  the  auger ;  it  can  be  learned  by  comparing  the 
cost  of  boring  1  to  4  barrels  per  day — $1  60  to  $2 — with  expense  on 
tools  added,  equal  to  about  60  cents  per  barrel — with  the  cost  of  boring 
with  the  auger,  7  cents  per  barrel,  which  is  the  amount  allowed  at  the 
armory,  being  a  difference  43  cents  on  each  barrel.  But  the  increased 
rapidity  in  the  making  and  the  superior  quality  of  the  guns  when 
made,  are  elements  of  value,  and  should  be  estimated  in  the  price  to 
be  paid. 

See  affldavitt  of  Greer,  showing  cause  of  delayed  application  for 
patent.  William  Thorntorn's  letter  of  1817;  affidavit  of  Jno.  M. 
McOalla  on  record  of  suit  at  Philadelphia. 

See  depositions  Nos.  6,  6,  9,  and  others  relating  to  value  of  instru- 
ment and  cost  of  boring. 

See  original  patent,  A. 

See  official  report  from  Ordnance  Office  of  number  of  arms  made  du- 
ring the  continuance  of  the  patent. 

The  amount  saved  in  cost  of  boring  barrels  can  be  estimated  from 
the  above  data.  The  amount  which  should  be  allowed  the  inventor  I 
submit  to  the  judgment  of  the  Court. 

JNO.  M.  McCALLA, 
AUomey  for  ClavnuaU. 


KING,  ADMINISTRATOR  OP  GREER,  w.  THE  UNFTED  STATES. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

This  is  a  suit  brought  by  the  administrator  of  James  Q-reer  against 
the  United  States.  The  object  of  the  suit  is  to  recover  damages  from 
the  government  for  the  alleged  infringement  of  a  patent  granted  to 
Greer  in  1817.     The  patent  is  as  follows: 

**  The  United)  States  of  America — To  aU  to  tffhom  these  letters  pcUent 

shall  come : 

^'  Whereas  James  Greer,  a  citizen  of  the  United  States,  hath  al- 
leged that  he  has  invented  a  new  and  useful  improvementi  being  a 
nut-boring  bit,  with  the  machine  connected  therewith,  for  boring 
musket,  rifle,  and  pistol  barrels,  &c.,  which  improvement  he  states 
has  not  been  known  or  used  before  his  application,  hath  made  oath 
that  he  does  verilj  believe  that  he  is  the  true  inventor  or  discoTerer 
of  the  said  improvement,  hath  paid  into  the  treasury  of  the  United 
States  the  sum  of  thirty  dollars,  delivered  a  receipt  for  the 


JOHN  H.  KINa.      •  15 

and  presented  a  petition  to  the  Secretary  of  State,  signifying  a  desire 
of  obtaining  an  exclusive  property  in  the  said  improvement,  and 
praying  that  a  patent  may  be  granted  for  that  purpose:  These 
are  thertfbre  to  grant,  according  to  law,  to  the  said  James  Greer, 
his  heirs,  administrators,  or  assigns^  for  the  term  of  fourteen  years, 
from  the  third  day  of  October,  one  thousand  eight  hundred  and 
seventeen,  the  full  and  exclusive  right  and  liberty  of  making,  con- 
structing, using,  and  vending  to  others  to  be  used,  the  said  improve- 
ment, a  description  whereof  is  given  in  the  words  of  the  said  James 
Greer  himself,  in  the  schedule  hereto  annexed,  and  is  made  a  part  of 
these  presents. 

"  In  testimony,"  &c. 

The  complaint  is,  that  the  government  has  violated  Greer's  patent 
right,  by  using  the  patented  instrument  during  the  existence  of  the 
patent;  that  is,  from  the  3d  of  October,  1817,  to  the  3d  of  October, 
1831. 

There  is  no  plea  filed,  nor  does  the  practice  of  the  Court  require 
any.  The  claimant  is  obliged,  of  course,  to  prove  every  material 
allegation  in  his  petition,  and  the  defendant  has  the  right  to  prove 
any  proper  defence  he  may  have  to  the  suit. 

In  this  case  the  alleged  breach  of  the  patent  is  clearly  proved. 
The  affidavits  of  Jacob  Engles  and  George  Zorger  show  that  the  nut- 
borer  in  question  was  in  use  in  the  oiational  armory  at  Harper's 
Ferry,  in  Virginia,  before  the  date  of  the  patent ;  and  that  it  con- 
tinued to  be  used  there  during  the  whole  time  embraced  by  the  patent. 
It  also  appears  by  the  affidavit  of  James  Stubblefleld,  a  superin- 
tendent of  the  armory,  that  soon  after  the  patent  was  obtained,  the 
patentee,  Greer,  notified  him  that  he,  Greer,  must  be  paid  a  fair  com- 
pensation for  the  use  of  the  patent,  or  that  the  armory  must  cease  to 
use  it.  This  affiant  also  proves  the  use  of  the  instrument  in  the  ar- 
mory for  many  years  during  the  existence  of  the  patent. 

It  must  be  considered^  therefore,  that  the  patent,  if  valid,  has  been 
infringed  by  the  government. 

The  Solicitor  makes  two  objections  to  th^  validity  of  the  patent : 
Firsty  that  the  patented  instrument  was  not  a  new  invention  by 
Greer ;  secondly y  that  it  was  in  public  use  before  the  application  for 
thepatent. 

We  will  first  inquire  whether  Greer  was  the  first  and  true  inventor 
of  the  instrument  in  question.    He  states  in  his  specification,  that  he 
invented  and  discovered  the  instrument  in  November,  1797,  whilst 
employed  as  a  workman  by  Mr.  McCormick,  in  his  manufactory  near 
Philadelphia ;  but  there  is  no  evidence  whatever  of  Greer's  making 
the  discovery  so  early  as  1797.    His  only  positive  evidence  relative  to 
the  discovery  is  the  affidavit  of  one  Thomas  Hume,  made  on  the  14tli 
of  July,  1817.     This  affiant  states  that  he  entered  into  the  employ- 
ment of  McCormick,  gun  maker,  of  Philadelphia,  early  in  the  year 
1798 ;  that,  about  the  month  of  November  of  said  year,  he  commenced 
boring  gun  barrels  with  another  workman  of  McCormick's,  by  the 
name  of  James  Greer ;  that  for  some  time  after  they  began  boring 
gun  barrels,  he  labored  under  considerable  inconvenience  from  an 
injudicious  construction  of  the  boring  bits^  (neither  of  these  men 
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being  professional  borers;)  that  after  repeated  trials  with  boring  bits 

of  different  construction,  none  of  which  answered  the  desired  end, 
his  shop-mate,  James  Greer,  suggested  the  idea  and  immediately  set 
about  making  one  of  the  following  description,  which,  when  com- 
pleted, to  their  great  satisfaction  answered  their  most  sanguine  ex- 
pectation. 

The  affiant  then  describes  the  instrument,  which  is  probably  the 
same  for  which  Oreer  afterwards  obtained  a  patent. 

Byrne's  certificate,  which  we  shall  re^er  to  again,  speaks  of  the 
machine  constructed  by  Greer  at  McCormick's  factory. 

S.  Chambers,  in  his  affidavit,  made  in  1842,  says  that  he  had  been 
employed  in  the  Harper's  Ferry  armory  for  22  or  23  years,  and  that 
the  present  plan  of  rough  boring  barrels^  he  had  always  understood, 
was  the  invention  of  James  Greer.  He  says  further,  that  though  he 
never  worked  at  rough  boring  on  any  other  plan  than  the  one  in- 
vented by  Greer,  he  could  safely  say  that  the  invention  was  a  very 
important  one. 

There  is  an  affidavit  of  E.  H.  Chambers,  very  similar  to  that  of  8. 
Chambers. 

The  affidavit  of  J.  Engles  says  that  Greer,  in  1803,  introduced 
into  the  armory  at  Harper's  Ferry,  an  improvement  for  the  rough 
boring  of  gun  barrels,  for  which  he  afterwards  obtained  a  patent. 
The  affiant  also  says  that  the  facility  of  boring  was  greatly  increased 
by  Greer's  invention. 

G.  Zor^er,  in  an  affidavit  made  in  1842,  says  that  he  knew  the  then 
plan  of  boring  gun  barrels  at  Harper's  Ferry,  where  he  had  been 
employed  for  34  or  35  years,  was  the  invention  of  Greer. 

B.  Moore's  affidavit  states  that  the  affiant  had  acted  as  master 
armorer  at  both  the  national  armories ;  and  that  in  view  of  all  the 
circumstances  which  had  como  under  his  notice,  he  was  fully  convinced 
that  Greer  invented  the  instrument  aibresaid. 

J.  Stubblefield,  in  his  affidavit,  states  that  he  was  superintendent 
of  the  armory  at  Harper's  Ferry  from  1807  to  1829  ;  and  that  Greer, 
who  was  employed  in  the  armory,  had  invented  an  important  machiae 
for  boring  gun  barrels,  for  which  he  obtained  a  patent. 

Mr.  Wadsworth,  colonel  of  ordnance,  in  a  report  made  in  January , 
1817,  relative  to  a  claim  of  one  Pettibone,  states  as  follows : 

^^I  have  a  perfect  conviction,  and  perhaps  I  may  say  knowledge, 
that  the  screw  auger  or  nut  auger,  used  in  boring  barrels,  was  not 
invented  by  Mr.  Pettibone.     That  tool  I  saw  in  use  at  the  Glo\>e 
Mills,  near  Philadelphia,  in  the  year  1798 ;  and  its  properties  were 
particularly  described  to  me  by  Mr.  McCormick,  who  had  introduced 
it  there.     McCormick  was  an  Irishman,  and  I  believe  is  since  de&d. 
He  did  not  pretend  it  was  his  own,  nor  even  a  new  invention  at  that 
time  ;  and  1  believe  it  was  introduced  into  this  country  from  Earope. 
In  a  printed  book,  to  which  I  cannot  now  particularly  refer,  I  remember 
to  Lave  seen,  many  years  since,  an  allusion  to  that  tool,  and  its  peculiar 
advantage  represented  to  consist  in  its  leaving  the  cuttings  behind  ia 
the  operation  of  boring,  which  implied  that  the  tool  was  drawn  aod 
not  propelled  through  the  barrel.     I  entertain  not  a  shadow  of  doabt 
the  invention  was  of  a  date  many  years  anterior  to  the  year  1798." 
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There  is  another  report  of  Col.  Wadsworth,  dated  Ordnance  Office, 
19th  February,  1820.  The  writer,  in  thia  report,  says:  **The  present 
petitioner,  Greer,  goes  a  little  farther  back,  pretending  to  have  in- 
vented the  tool  or  instrument  in  1797.  But  the  truth  is,  there  is 
unquestionable  evidence  of  its  having  been  in  common  use  anterior 
to  the  year  1796 ;  and  it  is  reasonable  to  believe  the  invention  is  of 
considerably  older  date.  I  am  entirely  convinced  the  merit  of  this 
invention  is  due  neither  to  Pettibone  nor  the  present  petitioner,  Greer." 
We  believe  that  the  foregoing  are  all  the  material  facts  before  us 
relative  to  the  question  whether  or  not  Mr.  Greer  was  the  first  and 
true  inventor  of  the  boring  machine  aforesaid.  The  question  is  by  no 
means  a  clear  one  ;  and  as  a  decision  of  it  is  not,  in  our  opinion, 
necessary  to  the  determination  of  the  case,  we  pass  it  by  without 
further  comment. 

The  other  question,  as  to  the  validity  of  the  patent,  namely,  whether 
the  said  instrument  was  in  public  use  previously  to  the  application  for 
a  patent?  we  shall  now  proceed  to  consider. 

Colonel  Wadsworth  saw  the  instrument  in  use  in  the  Globe  Mills, 
near  Philadelphia,  as  early  as  1798,  when  its  properties  were  described 
to  him  by  Mr.  McCormick,  who  had  introduced  it  there,  and  who  did 
not  pretend  that  it  was  a  new  invention.  Colonel  Wadsworth  says, 
also,  that  from  Mr.  McCormick's  works  the  use  of  the  instrument  was 
extended,  about  the  year  1799,  to  Springfield  and  the  other  places 
where  the  business  was  carried  on. 

Mr.  Byrne's  certificate  states  that  he  made  a  drawing  of  the  plan 
of  the  machine,  for  an  officer  of  the  Harper's  Ferry  armory,  from 
which  a  machine  was  constructed  and  put  in  operation  a  short  time 
after  the  armory  was  established. 

Mr.  Engel's  affidavit  says  that  Greer  introduced  the  machine  into 
the  armory  at  Harper's  Ferry,  in  1803,  where  it  had  been  in  use  ever 
since. 

The  affidavit  of  Mr.  Zorger,  made  in  1842,  states  that  he  had  been 
employed  in  the  Harper's  Ferry  armory  for  the  thirty-four  or  thirty- 
five  years  then  past,  and  that  the  machine  was  in  use  in  that  armory 
when  he  was  first  employed  in  it,  and  has  ever  since  been  in  use  there. 
Mr.  Moore's  affidavit  says,  that  the  method  of  rough  boring  gun 
barrels  with  nut  augers  was  introduced  into  the  Sprinfield  armory, 
between  the  years  1800  and  1808.  This  affidavit  says  further,  that 
as  early  as  ls08  or  1709,  the  United  States  contractors  rough  bored 
their  gun  barrels  with  nut  augers. 

The  above  is  the  evidence  in  regard  to  the  question,  whether  the 
aforesaid  boring  bit  was  in  public  use  or  not  before  the  patent  was 
applied  for  ;  and  it  is  very  clear  that  that  question  must  be  answered 
in  the  affirmative.  The  instrument  was  in  public  use,  that  is,  it  was 
used  publicly  at  McCormick's  factory,  near  Philadelphia,  in  1798.  It 
was  introduced  into  the  national  armory  at  Springfield,  Massachusetts, 
in  1799,  according  to  one  witness,  and  between  1800  and  1808,  accord- 
ing to  another.  Greer  himself  introduced  the  iDstrument  into  the 
national  armory  at  Harper's  Ferry,  Virginia,  in  1803,  where  it  has 
continued  ever  since  to  be  publicly  used. 

We  are  now  to  inquire  what  the  law  is  relative  to  the  efiect  of  the 
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prior  use  of  the  instrument  on  the  question  as  to  the  yalidity  of  the 
patent.  • 

The  patent  was  granted  under  the  act  of  Congress  of  1Y93,  which 
act  was  in  force  during  the  time  for  which  the  grant  was  made.  There 
are  other  statutes  relative  to  patents,  passed  since  the  act  of  1793,  but 
they  have  not  altered  the  law  as  respects  this  case.  The  act  of  1793 
is  repealed  by  the  act  of  1836  ;  but  still  the  case  must  be  decided  as  if 
the  former  act  remained  in  force. — (McClurg  vs,  Kingsland,  1  How., 
202,  206,) 

The  act  of  1793,  which  governs  this  case,  commences  as  follows : 

''That  when  any  person  or  persons,  being  a  citizen  or  citizens  of 
the  United  States,  shall  allege  that  he  or  they  have  invented  any  new 
and  useful  art,  machine,'*  &c.,  **  not  known  or  used  before  the  appli- 
cation, and  shall  present  a  petition  to  the  Secretary  of  State,"  &c., 
'*  it  shall  and  may  be  lawful  for  the  said  Secretary  of  State  to  cause 
letters  patent  to  be  made  out,"  &c. — (1  Stat,  at  Large,  318,  sec.  l.)| 

The  applicant,  therefore,  in  order  to  procure  the  patent,  was  obliged 
to  allege,  among  other  things,  that  the  instrument  in  question  was 
not  known  or  used  before  his  application.  He  made  the  allegation, 
and  obtained  the  patent.  It  now  appears  that  the  allegation  was  not 
true.  That  there  was  no  prior  use  was  a  precedent  condition  to  the 
grant ;  and  as  that  condition  did  not  exist,  the  grant  was  void.  This 
principle  has  been  decided  by  the  Supreme  Court  of  the  United  States. 
Judge  Story,  in  delivering  the  opinion  of  the  court,  says: 

''if  an  invention  is  used  by  the  public  with  the  consent  of  the 
inventor  at  the  time  of  his  application  for  a  patent,  how  can  the 
court  say  that  his  case  is,  nevertheless,  such  as  the  act  was  intended 
to  protect  ?  If  such  a  public  use  is  not  a  use  within  the  meaning  of 
the  statute,  how  can  the  court  extract  the  case  from  its  operation,  and 
support  a  patent  where  the  suggestions  of  the  patentee  are  not  trae, 
and  the  conditions  on  which  alone  the  grant  was  authorized  to  be 
made,  do  not  exist  ?  In  such  a  case,  if  the  court  could  perceive  no 
reason  for  the  restrictions,  the  will  of  the  legislature  must  still  be 
obeyed.  It  cannot  and  ought  not  to  be  disregarded  where  it  plainly 
applies  to  the  case.  But  if  the  restriction  may  be  perceived  to  have 
a  foundation  in  sound  policy,  and  be  an  effectual  means  of  accomplish- 
ing the  legislative  objects,  by  bringing  inventions  early  into  public 
and  unrestricted  use ;  and,  above  all,  if  such  policy  has  been  avowed 
and  acted  upon  in  like  cases  in  laws  having  similar  objects,  there  is 
very  urgent  reason  to  suppose  that  the  act,  in  those  terms,  embodies 
the  real  legislative  intent  and  ought  to  receive  that  construction.'' — 
(Pennock  vs.  Dialogue,  2  Peters,  1,  21.) 

That  opinion  has  been  confirmed  by  several  others  of  the  same 
court. — (Grant  vs.  Raymond,  6  Peters,  218;  Shaw  vs.  Cooper,  7 
Peters,  292  ;  McClurg  vs.  Kingsland,  1  Howard,  202.) 

The  English  statute  of  James  I,  of  Monopolies,  is  very  similar,  a^ 
to  the  question  before  us,  to  our  act  of  1793.  By  the  English 
statute  the  grant  is  to  the  inventor  of  such  manufactures  "which 
others,  at  the  time  of  making  such  letters  patent  and  grants,  sb^ 
not  use." — (Webster  on  Patents,  29.)  The  decisions  of  the  English 
courts  under  that  statute  are,  that  if  the  manufacturer  was,  at  the  date 
of  the  patent,  in  use  in  public  so  as  to  come  to  the  knowledge  of  other 
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persons  than  the  inventor,  the  patent  is  void,  as  being  contrary  to  the 
condition  on  which  patents  are  granted. — (Carpenter,  V8,  Smith,  9, 
Meeson  &  Welsby,  300  ;  Heath  vs.  Smith,  3  Ellis  &  Blackburn,  256.) 

The  claimant  contends  that  the  government  is  estopped  by  the 
patent  from  denying  its  validity  ;  but  in  that  he  is  mistaken.  It  is 
true^  that  if  an  individual  grantor  affirms  in  the  deed  of  conveyance 
that  he  is  seised  of  a  particular  estate,  or  asserts  in  the  deed  any  other 
fact,  he  is  estopped  Irom  afterwards  denying  the  fact  thus  asserted. 
Bat  that  rule  does  not  prevent  the  grantor  from  showing  that  the 
deed  never  had  any  legal  existence.  It  is  decided  that  such  grantor 
is  not  estopped  from  showing  that  the  conveyance  is  void  in  law. 
(Doe  d.  Preece  vs.  Howells,  2  Barn.  &  Adol.,  744.)  The  rule  must  be 
the  same  in  the  case  of  a  patent.  In  the  present  suit,  which  is  for 
the  infringement  of  a  patent  right,  the  defence  relied  on  is,  that  the 
patent  was  void  from  the  beginning ;  and,  as  we  have  already  shown, 
that  defence  is  established  by  the  testimony.  The  patent  was  granted, 
not  absolutely,  but  upon  certain  conditions  annexed  to  it  bv  law ;  one 
of  which  conditions  was,  that  before  the  time  of  the  application  for 
the  patent,  the  instrument  was  not  known  or  used  by  otners.  That 
condition  was  a  precedent  one.  And  as  the  government  has  proved 
that  the  instrument  was,  before  the  application,  known  and  publicly 
used  by  persons  other  than  the  patentee,  the  right  mentioned  in  the 
patent  never  vested  in  the  patentee.  The  patent  was  a  nullity,  and 
the  patentee  was,  of  course,  entitled  to  no  benefit  under  it. 

This  view  of  the  subject  renders  it  unnecessary  for  us  to  examine 
the  question  whether  the  doctrine  of  estopples  applies  in  any  case  to 
the  government. 

It  may  be  proper  to  mention  that  no  objection  was  made  to  the 
competency  of  any  of  the  evidence  referred  to  in  this  opinion. 

Our  opinion  is,  that  the  claimant  has  no  cause  of  action. 


of  the  heirs  of  James  Greer ,  deceased^  doming  oompensaiion 
for  the  use  of  apaient  machine  for  boring  gun  barrels j  at  the  national 
armory y  at  Harper's  Ferry ^  and  which  invention  of  their  ancestor 
has  bein  used  for  many  years  by  the  United  States. 

To  the  honorable  Congress  of  the  United  Slates: 

Tear  memorialists  represent  that  they  are  the  heirs  of  James  Greer, 
deceased,  who  invented  an  improved  mode  of  boring  gun  barrels,  and 
took  out  a  patent  for  the  same  on  the  3d  October,  1817,  which  accom- 
panies the  memorial,  marked  A.  He  invented  his  improvement  while 
working  in  the  gun  shop  of  Robert  McCormick,  at  rhiladelphia,  in 
the  year  179-,  as  appears  by  the  statement  of  his  fellow-laborer, 
Home.  (1.)  After  the  election  of  the  armory  at  Harper's  Ferry,  very 
soon  after  that  time,  Dennis  0' Byrne  furnished  a  description  of  the 
plan  to  Joseph  Perkins,  an  officer  at  Harper's  Ferry,  and  in  conse- 
quence Greer  was  induced  to  remove  there  and  put  his  plan  in  onera- 
tion,  in  1803  or  1804.  (2.)  It  appears  by  the  statement  of  Colonel 
Stubblefield,  (3,)  superintendent  of  Harper's  Ferry  from  1807  to  1829, 
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tbat  the  new  mode  was  in  force  there  daring  that  time,  and  was  con- 
sidered as  indispensable.  And  althougli  he  received  a  regular  notice 
from  Greer  after  his  patent  was  issued,  not  to  use  it  unless  he  would 
pay  for  it,  yet  he  continued  its  use  as  before,  and  referred  Greer  to 
the  department  at  Washington. 

Greer  then  applied  to  the  Ordnance  Office  by  letter,  dated  9th  March, 
1818,  and  received  an  answer  19th  March,  1818,  referring  him  back 
again  to  the  superintendent.  (13.)  He  then,  in  1820,  presented  a 
memorial  to  Congress  for  redress,  which  was  renewed  in  1822.  (14.) 
He  also  employed  John  Strider,  esq.,  to  prosecute  his  claim.  Being, 
however,  an  intemperate  man,  and  not  so  capable  of  attending  suc- 
cessfully to  his  interests,  although  a  man  of  high  character  for  integ- 
rity, as  well  as  of  uncommon  mechanical  skill,  he  allowed  the  case  to 
linger  until  he  died,  in  1826.  His  patent  expired  in  October,  1831. 
During  the  time  he  was  employed  in  the  armory  he  invented  several 
important  improvements  in  the  various  machines  there,  for  none  of 
which  he  took  out  patents,  and  which  are  now  enjoyed  by  the  govern- 
ment at  that  armory.  Th^  reasons  given  by  himself  why  he  delayed 
tio  long  in  applying  for  a  patent  for  his  great  invention,  the  '^  nut- 
borer  for  guns,"  were,  that  he  wished,  if  possible,  to  improve  it,  and 
to  ascertain  if  it  had  been  ever  known  before  either  in  this  country  or 
elsewhere.  (4.)  Although  it  has  now  taken  the  place  of  all  other 
modes^  both  in  this  country  and  Europe,  yet  it  was  not  known  in 
England  till  1821,  as  appears  by  the  statement  of  an  English  work- 
man, (10,)  and  who,  on  arriving  here  in  that  year  from  England,  found 
the  improved  mode  of  work  in  operation  here. 

It  is  impossible  to  estimate  fully  the  value  of  this  improvement  to 
the  United  States.     It  came  at  a  critical  moment,  in  aid  of  the  system 
for  creating  a  national  arm  which  should  equal  or  excel  all  other  arms. 
In  the  war  of  1812  it  is  known  by  those  who  participated  in  it,  that 
Harper's  Ferry  and  Springfield  arms  were  the  best  in  the  field  on 
either  side.     The  agency  which  Greer's  invention  had  in  the  rapid 
manufacture  and  improved  quality  of  the  arms  is  clearly  proved  by 
the  superintendent,  the  inspectors,  the  armorers  and  workmen  who 
were  engaged  in  those  works.  (3,  5,  6,  9.)     But  the  United  States  not 
only  enjoyed  th^  benefit  of  the  improvement  at  the  public  armories, 
but  in  the  contractors'  shops,  where  large  numbers  of  superior  arms 
were  made  by  its  use,  (No.  6,)  as  shown  by  Mr.  Moor,  who  inspected 
them. ,  The  value  of  it  was  not  only  felt  in  the  quality  but  more  so  in 
the  price.     All  the  witnesses  prove  that  the  number  which  a  borer  and 
his  help  could  make  under  the  old  mode  varied  from  two  to  four  in  a 
day,  while  under  Greer's  plan  he  could  make  twenty-five  per  day  : 
and  when  rough  bored  with  Greer's  ^*  nut-borer  "  the  barrel  was  in  as 
good  condition  as  usually  after  being  smooth  bored  under  the  old  plan. 
The  cost  of  boring  a  barrel  under  the  latter  plan  was  from  forty  to 
fifty  cents  each,  for  the  wages  were  |1  50  per  day,  and  from  two  te 
four  the  number  usually  bored.     Under  no  state  of  case  could  it  fall 
short  of  thirty  cents  on  each  barrel.     By  the  new  mode  the  barrel  is 
bored  at  seven  cents,  that  being  the  sum  allowed  for  that  work,  makiog 
a  clear  saving  of  twenty-three  cents  on  each  barrel. 
Your  memorialists  now  appeal  to  Congress  to  make  them  a  juat  com- 
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pensation,  too  long  withheld,  for  the  use  of  the  property  of  their 
ancestor.  They  respectfiill  j  suggest  the  propriety  and  justice  of  making 
the  amount  saved  by  the  United  States  in  the  arms  made  for  them 
during  the  continuance  of  the  patent  the  basis  of  their  claim.  The 
government  has  already  in  many  cases  done  justice  to  inventors  in 
this  line  of  mechanical  improvement.  Captain  Hall,  the  inventor  of 
an  improved  rifle,  and  more  especially  in  the  case  of  Thomas  Blanch- 
ard,  inventor  of  the  stock  turning  machine,  received  ample  remunera- 
tion. In  Blanchard's  case  he  was  allowed  one-half  the  amount  saved 
in  the  expense  of  the  stocks  thus  made,  as  is  shown  by  Colonel  Tal- 
cott's  letter  of  21st  May,  1839,  and  the  contract  with  the  inventor, 
approved  by  the  Secretary  of  War,  enclosed.  (12.)  This  ratio  they 
think  is  fair,  and  are  willing  to  abide  by  it,  and  they  suppose  that 
Congress  will  not  offer  less. 

By  the  official  report  from  the  Ordnance  Office,  (11,)  of  23d  January, 
1849,  it  appears  that  within  the  period  embraced  in  the  patent  of  Greer, 
the  following  arms  were  made  mr  the  government : 

Muskets,  502,390;  rifles,  39,845;  total,  542,235.  In  that  number 
the  total  amount  saved,  at  the  ratio  of  twenty-three  cents  on  each 
barrel,  is  $124,713  ;  the  half  of  that  sum  is  |62,356.  This  amount, 
could  it  have  been  received  by  the  ingenious  and  good  man  who 
wrought  such  important  benefits  to  the  country  by  his  genius,  would 
have  saved  him  from  much  misery,  and  enabled  him  to  close  his  days 
in  ease  and  comfort. 

They  have  thus  shown,  they  trust  to  the  satisfaction  of  Congress, 
the  novelty  and  value  of  the  invention  of  Greer ;  that  he  appropriated 
it  to  himself  under  the  law  by  a  patent ;  that  he  claimed  the  benefit  of 
his  patent  in  due  form,  and  of  the  proper  departments  ;  that  he  never 
received  one  dollar,  while  the  government  has  been  annually  saving 
thousands  by  its  use  ;  that  the  claim  has  every  merit  in  itself,  and  is 
within  the  just  rules  already  established  by  the  government  in  various 
other  cases.  Having  thus  done  all  that  they  can  do  or  ought  to  be 
expected  to  do,  they  throw  themselves  on  the  justice  of  Congress,  and 
respectfully  implore  as  speedy  a  decision  as  may  comport  with  the  just 
rules  of  proceeding  in  your  honorable  bodies. 

To  account  for  the  delay  which  existed  in  renewing  the  claim  after 
the  death  of  Greer,  they  refer  to  the  letter  of  the  Hon.  Charles  J. 
Panlkner  (No.  7)  and  of  Hon.  R.  W.  Barton,  (8,)  which  will  show 
they  have  not  slept  on  their  rights. 

WILLIAM  GREER, 
BENJAMIN  STIPE, 
JOHN  H.  KINO, 
Washington,  December  1,  1851. 
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Number  of  muskets  and  rifles  made  at  the  national  armories  from  1817 

to  1831,  indusive. 


Years. 


1817 
1818 
1819 
1820 
1821 
1828 
1828 
1824 
1826 
1826 
1827 
1828 
1829 
1830 
1831 


l^riiigfl»ld. 


Harper's  Feny. 


Muskets.   .    Rifles. 


13,015 
12,000 
12, 000 
13,200 
13, 000 
13, 200 
14, 000 
14, 000 
15,000 
16, 500 
14,500 
15, 500 
16, 500 
16,500 
16,200 


250 


250 


Muskets. 

Kifles. 

8,513 
9,892 
7,020 
9,866 
10,000 

2,786 
2,700 
3,324 
1,793 

10,000 
12. 200 

10, 559 

14,000 

8,720 

12,020 

10,000 

8,895 

10,130 

11, 160 

152,965 

10, 543 

Whole  number  of  muskets  purchased  within  the  years  by  the  United  States 
from  private  armories 135,310 

Whole  number  of  rifles  purchased  within  the  years  by  the  United  States  from 
private  armories 29,052 


164,  S«2 


There  is  no  way  of  getting  (at  Washington)  at  the  cod  of  the  borinff  of  a  mosket  or  rifle 
barrel  for  these  years. 

Ordnanci  Ofticb,  January  23,  1849. 

The  within  statement  is  made  up  from  the  books  and  files  of  this  office. 

O.  BBNDER,  Cftagf  Clerk. 


In  the  House  of  Bepresentatives,  June  30,  1854. 

Mr.  Faulkner,  from  the  Committee  on  Military  Affairs,  reported 

the  following  bill : 

A  BILL  for  the  relief  of  the  heirs  of  James  Greer,  deceased. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled y  That  the  Secretary  of 
War  be,  and  he  is  hereby,  authorized  to  settle  and  adjust  with  the 
heirs  of  James  Greer,  deceased,  their  claim  to  compensation  for  the 
use  by  the  United  States  of  the  nut-boring  bit,  with  the  machine  con- 
nected therewith,  of  which  the  said  James  Greer  was  the  inventor  and 
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patentee,  upon  the  terms  upon  which  the  government  adjusted  a 
Bimilar  claim  of  Bohert  Blanchard,  in  eighteen  hundred  and  thirty- 
nine  ;  and  the  Secretary  of  War  shall  proceed  to  ascertain,  in  such 
manner  as  shall  be  most  satisfactory  to  nimself,  the  net  amount  saved 
in  the  manufacture  of  arms  at  the  national  armories  by  the  use  of  this 
improvement,  from  the  third  of  October,  eighteen  hundred  and  seven- 
teen, to  the  third  of  October,  eighteen  hundred  and  thirty-one,  during 
which  time  the  patent  was  in  force ;  and  having,  upon  the  principle 
adopted  in  said  Blanchard's  case,  ascertained  the  said  net  amount, 
that  he  pay  one-half  of  said  amount  to  the  heirs  of  James  Greer,  from 
any  money  in  the  treasury  not  otherwise  appropriated:  Provided^ 
however  J  The  amount  thus  paid  to  the  said  heirs  shall  not  exceed  the 
sum  of  fifty  thousand  dollars. 


Dbar  Sir  :  With  a  design  to  aid  you  in  forming  an  opinion  upon 
Mr.  Greer's  case,  which  has  been  resting  for  a  long  time  under  your 
consideration,  I  have  reduced  to  writing  my  ideas  of  the  utility  of  his 
invention,  of  the  testimony  which  proves  the  fact  of  the  discovery,  and 
of  the  sections  of  the  C!onstitution  and  law  upon  which  every  true  in- 
ventor must  necessarily  found  his  claim.  I  have  also  made  a  calcula- 
tion, which  will  exhibit  the  annnal  saving  (and  the  aggregate  of 
fourteen  years)  to  the  general  government  from  the  operation  of  the 
machine.  Mr.  Greer's  claim  against  the  United  States  is  certainly 
hut  fair,  and  in  every  particular  in  which  it  can  be  viewed,  by  refer- 
ring to  the  papers,  it  will  be  found  that  no  doubt  can  possibly  exist 
in  relation  to  tne  identity  of  the  inventor  or  the  importance  of  the 
invention.  The  patentee  has  obtained  his  letters  patent  strictly  ac- 
cording to  the  letter  of  the  law  which  authorized  the  grant,  and  the 
fact  that  the  United  States  are  now  using  and  have  been  using  up- 
wards of  twenty  years  said  invention  in  both  of  their  armories  at 
Harper's  Ferry  and  Springfield  needs  no  proof  in  the  Ordnance  Depart- 
ment. 

To  prove  the  fact  that  Mr.  Greer  is  the  true  and  original  inventor 
of  the  nut- boring  bit,  &c.,I  do  not  rely  wholly  upon  his  oath,  which  was 
necessarily  made  before  the  patent  could  be  granted  to  him  ;  and  the 
<^cnmstance  that  no  information  can  be  obtained  either  in  books  or 
otherwise  that  such  a  machine  was  ever  put  into  operation  anterior  to 
November,  1797,  the  date  to  which  Mr.  Greer  has  affixed  his  inven- 
tion, the  fact  is  sustained  by  strong  additional  testimony.     The  affi- 
davit of  Thomas  Humes  proves  pointedly  the  fact  of  the  invention,  and 
describes  the  nut-boring  bit  with  very  great  accuracy.     The  variance 
of  one  year  with  respect  to  time  between  Mr.  Greer  and  Mr.  Humes 
may  r^ily  be  admitted  as  the  consequent  of  the  lapse  of  twenty 
years  which  had  intervened.     That  this  idea  of  the  variance  be  cor- 
rect no  one  will  doubt,  upon  recollecting  that  the  deponents  agree  in 
every  other  other  particular:  the  place,  employment,  and  the  exact 
description  of  the  machine  invented.     The  testimony  does  not  end 
here.     The  subject  arising  from  the  fact  of  original  invention  has  been 
the  topic  of  two  legal  investigations :   Daniel  Pettibone  vs.  Henry 
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Deringer,  of  Philadelphia,  and  Holraes  V8,  Col.  Lee,  of  Springfield 
In  the  first  of  these  cases,  Deringer  proved  most  clearly  that  Mr. 
Greer  was  the  true  inventor  of  the  new  plan  of  boring  gun  barrels, 
and  a  verdict  was  recorded  for  the  defendant.     In  the  second,  a  variety 
of  depositions,  which  were  taken  in  behalf  of  Col.  Lee,  afford  a  strong 
corroboration  of  Mr.  Gfeer's  schedule  annexed  to  his  letters  patent 
and  the  affidavit  of  Thomas  Humes.     Those  deponents  state  that 
Bobert  McCormick,  of  Philadelphia,  (who  had  made  a  contract  to 
manufacture  a  considerable  quantity  of  arms,  and  in  whose  employ- 
ment  Mr.  Greer  made  his  discovery,)  was  requested  by  the  Secretary 
of  the  War  Department  to  visit  the  armory  at  Springfield,  to  review 
the  same,  and  report  its  condition.     This  occurred  in  1798  or  1799, 
when   McCormick  communicated  information  of  the  new  method  of 
boring  to  the  superintendent  of  the  armory,  who  directed  one  of 
the  artizans   to  accompany  McCormick  on   his  return   to  Philadel- 
phia, where  the  artizan  received  a  model  of  the  machine  and  some 
of  the  nut-boring  bits  already    made.      So  much  of  those  deposi- 
tions as  relate  to  the  introduction  of    the  new  method  of  boring 
from    McCormick's   factory,   near    Philadelphia,   into    the    United 
States    armory  at   Springfield,  and  the  time  of  the   introduction, 
^ive  strong   corroborative   evidence  of   Mr.    Greer's  claim   to    the 
mvention.     After  those  depositions  were  taken,  Holmes,  I  believe, 
abandoned   his   cause.      Let  me  here  observe  (for  the  purpose  of 
showing  that  it  was  highly  probable  that  nothing  of  this  method  of 
boring  was  known  either  in  England  or  Ireland  at  the  time  Mr.  Greer 
made  the  discovery)  that  McCormick  was  a  very  intelligent  man,  an 
excellent  mechanic,  and  one  of  the  united  men  of  Ireland,  who  had 
frequently  been  in  England  for  the  purpose  of  buying  materials  for 
the  use  of  his  individual  concerns,  and  arms  already  made,  which  he 
separated  into  parts,  as  stocks,  locks  and  barrels,  to  be  shipped  in  those 
component  parts  to  Ireland  on  account  of  the  united  men.     I  mention 
the  fact  of  his  being  an  united  man  because  his  emigration  to  this 
country  was  forced  by  some  information  which  had  been  filed  against 
him,  and  shows  that  it  is  probable,  nay  highly  probable,  that  he  was  a 
very  distinguished  mechanic.      McCormick,  we  may  presume,  had 
general  and  correct  information  of  all  the  important  manufactories  of 
arms  either  in  England  or  Ireland,  and  when  he  arrived  at  Philadel- 
phia, the  circumstance  of  his  directing  his  men  to  bore  barrels  on  the 
old  pushing  plan  was  positive  proof  that  he  had  never  heard  of  the 
new  drawing  method,  and  good  circumstantial  evidence  that  it  was 
totally  unknown  both  in  England  and  Ireland.     It  is  further  to  he 
observed  that  the  old  plan  of  boring  was  used  at  Harper's  Ferry  until 
Mr.  Dennis  G'Byrne,  at  the  request  of  Mr.  Joseph  Perkins,  superin- 
tendent, went  to  McCormick's  manufactory  while  Mr.  Greer  was  still 
working  for  McCormick,  to  view  and  make  adraughtof  thenewmachine, 
which  O'Byrne  brought  to  Harper's  Ferry,  and  by  which  a  machine 
was  constructed  and  put  into  operation  a  short  time  after  the  armory 
was  established  ;  yet  the  operation  was  not  complete  until  Mr.  Oreer 
arrived  at  that  place  himself,  and  regulated  the  motion  of  every  part 
by  reducing  the  band  wheels,  &c.     You  now  have  before  you  a  state* 
ment  of  the  testimony  upon  which  I  rely  to  identify  the  time  and  place 
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of  the  invention,  and  the  person  of  the  inventor.  The  same  testimony 
proves  incontestibly  that  models  of  the  machine  were  taken  from  the 
identified  place  of  discovery  to  Harper's  Ferry  and  Springfield,  from 
which  machines  were  constmcted  and  put  into  successful  operation. 
Nothing  more  on  these  topics  seems  to  be  necessary  ;  I  therefore  pro- 
ceed to  make  the  calculation  which  will  illustrate  the  importance  of 
the  invention,  and  will  exhibit  the  annual  saving,  &c.,  to  the  United 
States  by  its  operation  ;  and  that  calculation  must  rest  upon  the  au- 
thority of  a  single  document  which  is  supported  by  six  respectable 
names ;  names  which  will  give  the  facts  contained  in  the  document 
general  and  unquestionable  credibility  in  the  town  of  Harper's  Ferry, 
or  any  other  place  where  they  are  known.  If  any  doubt  should  exist 
relative  to  the  qualifications  and  standing  of  the  gentlemen  who  have 
furnished  the  document  to  which  I  have  alluded,  and  which  must  be  the 
basis  of  the  computation,  the  cardinal  rule  for  determining  the  measure 
or  latitude  of  Mr.  Greer's  claim  against  the  United  States,  reference 
can  be  easily  made  to  the  officers  of  the  armory  at  Harper's  Ferry  or 
to  any  other  gentlemen  who  are  conversant  with  their  reputation.  I 
am  very  much  inclined  to  believe,  from  the  circumstance  of  the  ex- 
treme caution  which  was  exercised  by  those  six  gentlemen  in  making 
their  estimates,  that  they  have  underrated  the  performance  of  the 
machine,  and  consequently  the  saving  which  it  yields  to  the  govern- 
ment. Under  this  impression,  I  shall,  however,  make  the  computation 
according  to  the  opinion  contained  in  the  paper,  which  is  in  the  follow  • 
words  :  That  five  barrels  may  be  bored  on  the  present  plan  to  one  on 
the  old  ;  that  the  boring  of  five  barrels  on  the  old,  would  be  a  common 
day's  work  for  one  man,  and  the  expenditure  for  bits,  &c.,  and  keep- 
ing them  in  repair  for  boring  the  five  would  be  greater  than  that  for 
boring  the  twenty-five.  Thus  it  will  be  perceived  that  the  machine  in 
boring  twenty-five  barrels  will  save  the  labor  of  four  men — one  day 
each.  Suppose  a  mechanic  to  receive  |1  60  per  day,  this  multiplied  by 
four  will  give  the  saving  in  labor  on  boring  twenty-five  barrels,  |6. 
Suppose  the  expense  of  making  augers,  bits,  &c.,  and  repairing  them 
for  boring  five  barrels  on  the  old  plan  is  fifty  cents,  that  multiplied  by 
four  will  give  the  saving  in  augers,  bits,  repairing  and  materials,  |2. 

Total  saving  on  25  barrels |8  00 

Total  saving  on  100  barrels 32  00 

Total  saving  on  12,000  barrels 3,840  00 

Total  saving  on  24,000  barrels 7,680  00 

Total  saving  on  336,000  barrels  107,520  00 

Thus  it  is  manifest  that,  upon  336,000,  the  number  of  arms  which 
the  United  States  manufactured  at  Harper's  Ferry  and  Springfield,  in 
the  course  of  fourteen  years,  there  is  a  saving  to  the  government  of 
$107,520  by  the  use  of  Mr.  Greer's  machine. 

The  saving  on  the  boring  of  each  barrel  is  32  cents,  according  to 
the  foregoing  calculation,  which  I  seriously  think  is  far  short  of  the 
actual  saving.  I  now  ask  for  the  patentee  one-third  of  the  amount 
which  the  use  of  his  machine  in  the  public  armories  will  save  to  the 
government  in  the  course  of  fourteen  years,  beginning  with  the  date 
of  the  patent  and  ending  with  the  time  specified  therein,  which  will 
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be  lOf  cents  on  each  gun  which  has  been  and  may  be  manafactared 
by  the  United  States  from  the  3d  of  October,  ISIT,  to  the  termina- 
tion of  the  letters  patent.  In  making  this  demand,  I  consider  the 
contract  made  with  Mr.  Blanchard,  for  the  ose  of  his  gan  stock  turn- 
ing machine,  as  a  precedent  or  strict  role  for  regulating  the  amount 
of  the  demand.  From  all  the  information  which  I  have  been  able  to 
collect  on  the  subject,  it  appears  that  he  receives  about  one-third  of 
the  savine  which  the  operation  of  his  machine  yields  to  the  goyem- 
ment.  Therefore  I  cannot  suppose  that  the  equity  of  my  demand 
will  meet  with  any  hostility  from  you  on  the  part  of  the  United  States. 
The  making  of  this  application  was  predicated  on  the  idea  that  the 
honorable  Secretary  of  War  and  the  officers  under  his  control  have 
the  power  to  contract  for  the  use  of  machines,  &c.,  which  will  curtail 
the  expenses  of  any  one  of  the  operations  which  may  fall  within  the 
administration  of  the  duties  of  that  department. 

In  the  course  of  my  observations  on  the  patent  laws,  I  shall  occa- 
sionally be  compelled  to  pass  animadversions  upon  Judge  Van  Ness' 
opinion,  extracts  of  which  were  put  into  my  hands  by  my  friend,  Oetp- 
tain  Wade.     Judge  Van  Ness  contends  that  the  first  section  of  the 
act  of  Congress,  passed  in  February,  1793,  to  promote  the  progress  of 
useful  arts,  prohibits  an  inventor  Arom  obtaining,  or  destroys  his  right 
to  obtain,  a  legal  patent,  unless  he  applies  for  it  before  the  invention 
is  put  into  practical  operation.     The  part  of  the  act  upon  which  he 
relies  to  support  his  doctrine  is,  that  when  any  person  or  persons,  being 
a  citizen  or  citizens  of  the  United  Sfates,  shall  allege  that  he  or  they 
have  invented  any  new  and  useful  art,  machine,  &c.,  not  known  or 
used  before  the  application^  and  shall  present  a  petition  to  the  Secre- 
tary of  State,  &c.    The  Judge  refers  the  epithet  new  to  the  time  of 
applying  for  the  patent.     He  makes  the  same  use  of  the  words  not 
known  or  used .     This  reference  I  conceive  to  be  totally  wrong.     It 
certainly  was  the  intention  of  the  legislature  to  say  that  the  inventiou 
should  be  new  and  useful  when  invented — not  known  or  used  before 
the  application  of  the  principles  of  the  invention.     Not  before  the 
application  for  a  patent,  because  that  application  commences  with  the 
act  of  presenting  a  petition  to  the  Secretary  of  State,  to  which  neither 
the  word  application,  nor  the  idea  arising  from  it,  can  be  fairly  re- 
ferred.    There  is  nothing  more  common  in  the  English  language  than 
the  use  of  ellipsis,  and  whatever  is  omitted  in  a  sentence  must  have  a 
retrospective  relation  to  some  antecedent  matter  or  proposition ;  there- 
fore the  word  application    in  the   law  must  refer  directly  to    art, 
machine,  &c.  ;  and  if  that  is  the  fact,  what  becomes  of  Judge  Van 
Ness'  construction,  or  what  is  more  plain  and  evident  than  that  the 
law  only  requires  the  art  or  machine  to  be  new,  and  not  known  or  used 
at  the  time  of  the  discovery.     In  support  of  this  construction  of  the 
first  section  I  refer  you  to  the  third  section,  for  the  purpose  of  seeing 
the  word  application  used   strictly  in  conformity  with  my  doctrine. 
And,  in  the  ca&e  of  any  machine,  he  shall  fully  explain  the  principle 
and  the  several  modes  in  which  he  has  contemplated  the  application 
of  that  principle  or  character  by  which  it  may  be  distinguished  from 
other  inventions.     A   similar  use  of  the  word  application   is    made 
in  the  letters  patent :    Whereas,  James  Greer,  a  citizen  of  the  United 
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States,  hath  alleged  that  he  has  invented  a  new  and  useful  improve- 
ment, being  a  nut-boring  bit,  &c,,  which  improvement  he  states  has 
not  been  known  or  used  before  his  application.  Application  of  what  ? 
The  nut-boring  bit,  in  the  peculiar  way  described  in  his  schedule. 
This  expression  in  the  letters  patent  comports  precisely  with  the  con- 
struction which  I  have  given  to  the  first  section  of  the  law. 

If  Congress  had  intended  the  law  to  operate  as  Judge  Van  Ness  has 
expounded  it,  it  would  have  been  necessary  and  very  easy  to  have  in- 
serted after  the  word  application  the  words  for  a  patent,  and  to  have 
made  that  part  of  the  first  section  read,  not  known  or  used  before  the 
application  for  a  patent ;  and  the  omission  of  those  words  makes  the 
point  entirely  clear  that  Congress  intended  the  word  application  to 
refer,  according  to  the  ordinary  structure  of  our  language,  to  art, 
machine,  &c.    All  epithets  are  comparative,  and  when  new  is  applied 
in  the  law  to  art,  machine,  <&c.,  the  obvious  meaning  is  that  the  art 
or  machine  shall  be  new  when  compared  with  other  arts  and  machines 
of  the  same  kind.     Now,  with  respect  to  Mr.  Greer's  boring  machine^ 
the  moment  it  was  completed  it  was  a  new  machine,  new  by  being 
compared  with  the  one  which  had  been  in  use  for  many  years  before ; 
and  at  the  same  moment,  by  the  same  rule,  the  boring  machine  used 
before  Mr.  Greer's  was  an  old  machine.     It  is  upon  the  principle  of 
this  rule  that,  in  speaking  of  the  method  of  boring  used  before  Mr. 
Greer  made  his  discovery  and  Mr.  Greer's  method,  we  involuntarily 
apply  old  to  the  one  and  new  to  the  other.    It  is  impossible  to  use  the 
word  new  in  any  case  so  as  to  confine  the  idea  which  it  represents  to 
aoy  particular  point  of  time,  such  as  a  day,  month,  or  year  ;  therefore 
the  same  difficulty  will  be  found  in  limiting  the  idea  to  ten  or  twenty 
years  ;  the  idea  must  always  conform  to  the  nature  of  the  subject  to 
which  it  is  applied.    In  order  to  apply  the  principle,  pluck  a  rose  from 
a  bushy  and  how  long  can  you  call  it  new?     Not  one  hour  or  day  at 
furthest ;  but  suppose  a  rose  painted  upon  canvas,  could  not  the  paint- 
ing be  called  new  at  the  end  of  a  year,  nay,  at  the  end  of  ten  years  ? 
Test  the  principle  further  by  the  use  of  the  epithet  old,  which  has,  in 
the  construction  of  our  language,  all  the  common  properties  of  the 
adjective  new,  and  you  will  see  its  effect  with  greater  force.     A  horse 
that  lives  twenty  years  is  very  old  ;  a  man  at  that  age  is  immature, 
and  cannot  be  called  old  until  he  attains  sixty  or  more.    Our  republic, 
although    forty-seven  years  in  existence,  is   and  will  be  new  one 
thousand  years  hence,  if  compared  with  the  Grecian  republics.     Thus 
it  appears  that  the  adjective  new  is  not  only  comparative  but  variable, 
and  variable  to  a  sufficient  extent  to  embrace  an  invention  the  discovery 
of  which  took  place  less  than  twenty  years  before  the  patent  was  ob- 
tained.  New  is  a  very  vague,  indefinite  term,  which  may  be  varied  to 
embrace  one  or  one  thousand  years,  according  to  the  subjects  to  which 
it  may  be  applied,  and  as  such  I  shall  dismiss  it  for  your  considera- 
tion.    But  the  words  not  known  or  used  are  of  a  different  character; 
no  expression  can  be  more  definite,  and  they  refer  as  direct  to  the  ap- 
plication of  the  principles  of  the  invention.   It  is  obvious,  indeed,  that 
those  words  in  the  law  were  not  intended  to  obstruct  the  constitutional 
right  of  a  true  inventor,  but  to  interpose  barriers  to  fraud  and  impo- 
sition.    The  legislature  might  have  supposed  that  ingenious  men  of 
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limited  reading  would,  in  the  course  of  time,  really  invent  arts,  prin* 
ciples,  and  machines,  which  have  been  in  use  for  one  or  two  thousand 
years.    A  case  of  this  kind  would  be  peculiarly  hard  on  the  individual 
who  had  expended  his  time,  money,  and  labor  to  no  effect ;  but  it  would 
be  infinitely  more  hard  and  injurious  to  subject  the  community  to 
never  ending  demands  for  enormous  patent  fees  by  unprincipled  men, 
who  would  obtain  patents  by  perjury,  and  in  most  cases  there  would 
be  no  possible  means  of  counteracting  perjury.     If  Congress   had 
opened  the  door  for  honest  men  who  might  have  really  invented  arts 
and  machines  which   had  been  many  years  in  operation  before  the 
second   discovery,  thieves  would  have  broken  through  and   stolen : 
therefore,  for  the  prevention  of  such  frauds  and  perjuries,  the  words 
not  known  or  used  were  introduced  into  the  law.    When  any  section  or 
clause  of  a  law  is  obscure  in  its  phraseology,  the  only  means  that  we 
have  of  arriving  at  the  true  intent  and  meaning  of  the  section,  &c., 
are  references  to  other  clauses  of  the  law,  which  involve  the  general 
object  of  the  makers  of  the  law  ;  and,  with  a  view  to  show  that  the 
legislature  did  not  intend  to  say,  by  the  language  of  the  first  section, 
that  a  true  inventor,  &c. ,  should  be  debarred  from  obtaining  a  patent 
after  his  invention  was  known  or  used,  or  that  his  patent  thus  obtained 
should  be  invalidated  by  such  knowledge  or  use,  I  shall  refer  you  to 
the  sixth  section,  which  permits  the  defendant  to  plead  the  general 
issue,  and  give  in  evidence,  in  addition  to  other  things,  that  the  thing 
thus  secured  by  patent  was  not  originally  discovered  by  the  patentee^ 
but  had  been  in  use  or  had  been  described  in  some  public  work  anterior 
to  the  supposed  discovery  of  the  patentee,  and  in  that  case  judgment 
shall  be  rendered  for  the  defendant,  with  costs,  and  the  patent  shall 
be  declared  void.     Every  part  of  this  section  is  clearly  intended  to 
operate  against  the  frauds  and  impositions  of  men  who  never  made  in- 
ventions, and  it  contains  an  enumeration  of  the  pleas  which  a  defend- 
ant may  make  in  his  defence  against  a  fraudulent  patentee,  and  if  the 
framers  of  the  law  had  have  intended  to  say  in  the  first  section  that 
no  patent  should  issue  to  any  inventor  whose  invention  had  been  known 
or  used  before  the  time  of  the  application  for  a  patent,  and  if  the 
patent  had  issued  it  was  null  and  void  by  such  knowledge  or  use,  auch 
intention  would  have  been  included  in  said  enumeration,  and  would 
certainly,  in  point  of  proof,  be  attended  with  less  difficulty  than  either 
of  the  enumerated  pleas.   As  it  was  not  included  as  a  plea  in  the  sixth 
section  it  could  have  had  no  such  meaning  in  the  first,  and  as  a  de- 
fendant derives  his  power  of  making  those  pleas  from  an  act  of  Con- 
gress, and  Congress  have  enumerated  the  pleas  which  he  shall  make, 
it  appears  very  clear  to  me  that  he,  in  his  defence,  cannot  travel  be- 
yond the  boundaries  of  the  enumeration. 

This  section  cannot  be  misunderstood.  It  states  that  a  defendant 
shall  be  permitted  to  give  in  evidence  any  special  matter  tending  to 
prove  the  truth  of  any  one  of  the  allegations  which  the  law  allows 
him  to  use  in  his  defence,  and  fully  implies  that  he  shall  give  no  other 
evidence,  and  says  to  him,  thus  far  shalt  thou  go  and  no  further. 

It  has  been  said  if  the  first  section  does  not  refer  to  the  time  of 
granting  the  patent,  but  to  the  time  of  the  discovery,  how  can  the  ex- 
planations and  descriptions,  required  in  the  3d  section  to  be  filed  in 
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the  office  of  the  Secretary  of  State,  be  necessary  ?  Surely,  says  Judge 
Van  Ness,  they  are  not  required  to  enable  a  skillful  person  to  practice 
an  art  already  known  and  in  use,  or  to  make  a  machine  which  may  bo 
seen  on  the  highway.  Certainly  not ;  it  was  never  expected  that  any 
person  who  wished  to  obtain  information  of  a  new  art,  machine,  &c, , 
lOT  which  a  patent  had  been  granted  would  go  to  the  office  of  the  Sec> 
retary  of  State  for  such  information.  The  inventor's  schedule  was  not 
deposited  in  that  office  for  the  dissemination  of  knowledge  relative  to 
his  machine.  It  is  the  business  of  an  inventor  to  give  publicity  to  the 
principles  and  utility  of  his  invention,  and  not  that  of  the  Secretary 
of  State.  It  is  his  duty  under  the  act  of  Congress  to  have  the  art  or 
machine,  &c.,  accurately  described  for  the  purpose  of  contradistin- 
guishing its  principles  from  those  of  all  other  arts,  machines,  &c.,  in 
existence,  and  for  the  purpose  of  detecting  any  fraudulent  assumption 
of  such  principles  which  might  thereafter  be  attempted  to  be  made. 

I  have  taken  a  cursory  view  of  the  testimony  and  law  upon  which 
Mr.  Greer's  claim  is  founded,  and  nothing  can  be  more  positive  than 
the  testimony  ;  nothing  more  clear  than  the  law  in  his  favor.     With* 
out  pretending  to  have  any  claim  to  philological  information,  I  have  - 
commented  freely  on  the  law,  and  animadverted  as  freely  on  its  expo- 
sitions by  Judge  Van  Ness.      I  cannot  conclude  without  making  a 
short  recapitulation  of  my  observations  on  the  law  ;  and  in  the  first 
place  I  repeat  that  an  invention  must  be  new,  as  well  as  useful,  at 
the  time  of  the  discovery,  to  entitle  an  inventor  to  a  patent,  or  the 
patent  to  validity  ;  but  for  my  present  purpose  I  would  as  lief  refer 
those  qualities  of  the  invention  to  the  time  of  obtaining  the  patent, 
as  to  that  of  the  discovery ;  if  the  invention  was  useful  at  the  time  the 
application  for  a  patent  was  made,  there  could  be  but  little  doubt  of 
its  utility  when  the  discovery  was  made  ;  and  if  the  iuvention  was  an 
improvement  upon  an  art  or  machine,  and  no  improvement  had  been 
made  afterward,  the  invention  would  be  more  than  new,  no  matter 
what  time  had  elapsed  it  would  be  the  newest  invention  on  the  im- 
provement of  that  particular  art  or  machine.     Those  distinctions,  are, 
however,  unimportant,  but  the  reference  of  the  words,  not  known  or 
used  before  the  application,  is  infinitely  more  important  to  the  equit- 
able and  legal  rights  of  true  inventors  ;  if  those  words  are  referred  to 
the  time  of  demanding  a  patent  no  original  inventor  could  test  the 
principles  of  his  invention  before  he  must  subject  himself,  however 
poor,  to  the  cost  of  obtaining  a  patent ;  because,  if  he  constructed  a 
machine  and  put  it  into  operation,  it  would  oe  both  known  and  used  ; 
known  by  every  person  in  the  neighborhood  where  the  machine  was 
constructed,  and  used  by  the  man  for  whom  it  was  constructed  ;  and 
if  thus  known  or  used  his  constitutional  right  to  obtain  a  patent  would 
be  barred  for  ever  ;  the  testing  of  the  principles  of  an  invention  of  full 
magnitude  and  with  full  power,  must  be  important  to  an  inventor  be- 
fore he  applies  for  a  patent ;  if  parts  of  his  original  plan  were  defec- 
tive, those  parts  might  be  perfected  by  practical  observation,  and 
subsequently  embraced  in  the  body  of  his  letters  patent. 

I  cannot  see  the  necessity,  if  any  exists,  of  pursuing  this  subject  one 
stride  further;  notwithstanding,  I  beg  to  be  permitted  to  complete 
my  recapitulation.     That  part  of  the  first  section  of  the  act  of  1793^ 
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which  contains  the  words  not  known  or  used  before  the  application, 
•is  cleared  elliptical,  and  so  it  is  used  by  those  who  think  (if  anybody 
can  be  sincere  in  the  thought)  that  those  words  refer  to  the  time  of 
applying  for  a  patent,  but  in  such  use  a  principle  is  introduced  which 
cannot  exist  in  composition  ;  a  reference  of  that  which  is  understood 
in  a  sentence  to  that  which  is  not  previously  expressed  in  the  sentence. 
Nothing  is  said  in  this  section  about  obtaining  a  patent  previous  to 
the  words  not  known  or  used  before  the  application ;  therefore 
they  cannot  apply  to  the  time  of  obtaining  a  patent,  but  must  refer 
to  the  time  of  making  the  application  of  the  principles  of  the  inven- 
tion. Every  plea  enumerated  in  the  sixth  section  of  the  act  is  not  only 
sufficient  to  obtain  judgment  for  the  defendant,  but  to  render  the 
patent  void ;  and  in  that  section  there  is  no  right  granted  to  defend- 
ants to  plead  that  a  patent  was  not  obtained  before  the  invention  was 
known  or  used  ;  therefore  a  patent  thus  obtained  cannot  be  declared 
void,  and  if  it  cannot  be  declared  void  it  must  for  its  own  duration  re- 
main in  full  force  and  virtue.  What  does  the  Constitution  of  the 
United  States  say  on  the  subject?  That  '^  Congress  shall  have  the 
power  to  promote  the  progress  of  science  and  useful  arts  by  securing 
tor  limited  times  to  authors  and  inventors  the  exclusive  right  to  their 
respective  writings  and  discoveries."  The  power  contained  in  this 
grant  is  modified,  and  Congress  has  no  right  to  exercise  it  without 
strict  reference  to  the  modification  ;  the  manner  in  which  the  power 
shall  be  exercised  is  clearly  prescribed.  Congress  can  pass  a  law 
securing  to  an  inventor  for  a  limited  time  the  exclusive  right  to  his 
invention,  and  any  laws  which  may  be  necessary  on  the  subject  to  pre- 
vent frauds  and  impositions,  but  they  can  jpass  no  law  which  will 
preclude  a  true  inventor  from  his  exclusive  right  for  a  limited  time ; 
and  if  Congress  had  referred  the  words  not  known  or  used  before  the 
application,  in  the  first  section  of  the  act  of  1793,  to  the  time  of  ap- 
plying for  a  patent  instead  of  the  time  of  making  the  application  of 
the  principles  of  the  invention,  it  would  have  been  a  flagrant  abuse  of 
the  power  granted^  and  the  judiciary  department  would  have  declared 
that  part  of  the  law  unconstitutional. 

I  hope  that  every  position  is  fully  supported  which  may  be  neces- 
sary to  establish  Mr.  Greer's  claim  against  the  government.    That  he 
is  the  true  and  original  inventor  ;  that  the  United  States  have  been 
and  are  now  using  his  invention  ;  that  the  operation  of  this  machine 
saves  in  labor  and  materials  thirty-two  cents  in  the  manuiacture  of 
every  gun ;  that  the  act  of  Congress  passed  in  1793  does  not  affect  the 
validity  of  his  patent,  notwithstanding  it  was  granted  nineteen  years 
after  the  date  of  the  discovery  and  after  the  machine  had  been  known 
and  used;  and,  further,  that  Congress  have  only  the  power  of  securing 
for  a  limited  time  to  inventors  the  exclusive  use  of  their  inventions, 
and  not  of  withholding  that  exclusive  use  no  matter  when  the  inventor 
may  make  his  demand.     If  these  facts  are  all  admitted,  and  I  cannot 
discover  by  what  figure  of  reasoning  any  one  of  them  can  be  denied,  I 
demand  the  sum  which  has  been  proposed,  not  as  a  charitable  dona- 
tion but  as  a  positive  right ;  and  although  Mr.  Greer  is  a  poor,  old, 
and  infirm  man,  who  still  labors  to  advance  the  prosperity  of  his 
country,  he  calls  upon  you,  not  in  the  character  of  an  humble  peia* 
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tioner,  not  in  the  character  of  a  man  who  has  no  rights  or  who  has 
lost  the  remedy  to  obtain  his  right,  but  in  an  independent  tone^  de- 
manding the  benefit  of  a  right  which  is  founded  in  the  Constitution 
and  sustained  bj  the  laws  of  his  country. 
I  am  your  obedient  servant, 

JOHN  STRIDER,  Attorney, 
For  JAMES  GREER. 
Col.  Geo.  Bomford. 


Ordnance  Office, 
Washingtony  May  21,  1839. 

Sir  :  I  have  authorized  Mr.  Robb  to  proceed  to  Harper's  Ferry,  and, 
conjointly  with  yourself,  to  ascertain  and  decide  what  amount  should 
be  paid  to  Mr.  Blanchard,  under  his  agreement  dated  29th  January 
last,  a  copy  of  which  is  enclosed  herewith. 

It  appears  that  Colonel  Bomford  has  agreed  that  there  shall  be  al- 
lowed Mr.  B.  one-half  the  saving  effected  by  the  use  of  all  his  inven- 
tions during  the  full  period  of  fourteen  years,  when  the  machines 
were  in  full  operation. 

Taking  the  average  number  of  muskets  made  during  any  series  of 
years,  say  seven,  and  applying  it  to  the  whole  time  you  will  have  the 
basis  as  regards  number. 

I  have  communicated  to  Mr.  Robb  such  views  as  appeared  to  pertain 
to  this  case,  which,  of  course,  he  will  spread  out;  and  on  making  up 
your  opinion  you  will  be  pleased  to  state  the  data  on  which  it  is 
founded. 

Respectfully,  I  am,  sir,  your  obedient  servant, 

G.  TALCOTT, 
LietU.  CoUmd  Ordnance. 

Colonel  E.  Lucas, 

SuperifUende/nt  Harper' h  Ferry  Armory. 

A  copy.     Teste : 

A.  M.  KITZMILLER,  CTcri. 


Ordnance  Offigb, 
WaahingUmy  January  29,  1839. 

In  consideration  of  the  amount  received  by  me  from  the  United 
States  for  the  use  of  my  patented  machines  for  the  manufacture  of 
arms  in  the  national  armories,  I  hereby  license,  grant,  and  convey  to 
the  United  States  a  full  and  unreserved  right  to  the  use  of  the  im- 
provements, as  described  in  letters  patent  granted  to  me  by  the  Presi- 
dent of  the  United  States,  dated  20th  June,  1820,  and  renewed  by  act 
of  Congress  for  a  further  term  of  fourteen  years  from  the  12th  day  of 
January,  1834  ;  and  also  the  right  and  benefit  to  any  other  of  my  im- 
provements that  is  now,  or  has  been,  in  operation  in  the  armories  of 
the  United  States ;  it  being,  however,  understood  and  agreed^  that  I 
am  to  receive  any  balance  which,  upon  a  full  and  just  examination, 
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may  be  found  due  to  me  upon  the  original  agreement  with  the  War 
Department,  viz :  that  I  should  he  paid  the  one-half  of  the  clear  pro- 
fits or  saying  that  should  accrue  to  the  United  States  from  the  use  of 
my  improvements  during  the  full  period  of  fourteen  years. 

THOMAS  BLANOHARD.  [l.  s.] 

In  presence  of: 

W.  McDbrmott, 
•  M.  Abler. 

It  appears  to  me  that  this  agreement  and  relinquishment  will  suffi- 
ciently secure  the  rights  of  the  United  States,  and  will  obviate  the 
objections  urged  by  me  against  the  passage  of  the  bill  now  under  con- 
sideration. 

J.  R.  POINSETT, 

A  copy.    Teste : 

A.  M.  KITZMILLER,  CUrh. 


To  the  Senate  and  House  of  Bepresentatives  of  the  United  States  the  pe- 
tition of  James  Grreer,  armorer y  respectfully  shows: 

That  your  petitioner  has  been  engaged  in  his  occupation,  in  the 
United  States  service,  for  more  than  twenty-one  years;  that  in  1797, 
being  then  engaged  in  the  manufacture  of  arms  for  the  Commonwealth 
of  Pennsylvania,  at  the  Globe  Mill,  in  the  Northern  Liberties  of  the 
city  of  Philadelphia,  he  discovered  and  invented  a  method  of  boring 
gun  barrels  for  muskets,  rifles,  pistols,  &c.,  most  applicable^  as  be 
believes,  to  that  formerly  tedious  and  difficult  operation  in  the  manu- 
facture of  barrels  for  all  kinds  of  firearms,  which  renders  the  calibre 
more  uniform  and  true,  saves  greatly  in  the  expense,  increases  the 
expedition  of  the  manufacture,  and  enables  a  single  artist  to  effect  tbe 
manufacture  of  a  much  larger  quantity  of  arms  in  a  given  period,  with 
the  aid  of  common  laborers  and  suitable  mechanical  instruments. 

Your  petitioner  is  willing  to  transfer  this  important  and  useful  in- 
vention to  the  United  States,  as  their  property,  to  be  employed  by 
them  at  all  their  present  and  future  public  armories  or  otherwise. 
For  this  purpose,  he  respectfully  requests  the  reference  of  this  petition 
to  such  committee  or  department  as  Congress,  in  their  wisdom ,  may 
think  proper,  in  order  that  he  may  exhibit  his  invention  witb  his 
proofs  and  estimates,  so  as  to  enable  such  committee  or  department  to 
examine  and  consider  them,  and  to  report  to  Congress  on  the  merits 
and  value  of  the  invention,  and  the  consideration  in  money  whicli 
public  interest  and  justice  may  appear  to  them  to  suggest  should  br 
allowed  him  for  the  same. 

And  your  petitioner  will  ever  pray,  &c. 

JAMES  GREER. 
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Know  all  men  by  these  presents,  that  I,  James  Greer,  of  Jefferson 
eoanty^  and  State  of  Virginia,  do  hereby  constitute  and  appoint  John 
Strider,  of  the  county  and  State  aforesaid,  my  sole  and  lawful  attor- 
ney to  ask,  demand,  settle,  compromise,  sue  for,  recover,  and  receive 
all  sums,  claims,  or  benefits  to  which  I  may  be  entitled  under  my 
patent  granted  for  the  invention  of  the  nut-boring  bit  for  boring  gun 
and  pistol  barrels,  and  also  to  compound,  settle,  obtain  and  receive 
from  the  proper  authorities  of  the  government  of  the  United  States 
any  sum  or  sums  of  money  to  which  I  may  properly  lay  claim  for  the 
use  of  my  said  invention  of  the  nut-boring  bit  at  their  armories  at 
Springfield  and  Harper's  Ferry,  and  upon  payment  of  such  sums, 
claims,  &c.,  or  any  part  thereof,  for  me  and  in  my  name  to  give  and 
grant  acquittances  and  discharges  for  the  same ;  and  further,  to  do 
and  execute  all  and  every  other  lawful  act  and  acts  needful  for  recov- 
ering, receiving  and  obtaining  all  said  sums  and  claims  which  are 
now  due  or  may  hereafter  become  due  to  me  as  aforesaid,  as  fully 
and  effectually,  to  all  intents  and  purposes,  as  if  I  were  personally 
present,  hereby  ratifying  and  confirming  whatsoever  my  said  attor- 
ney shall  lawfully  do  or  cause  to  be  done  in  relation  to  said  invention. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  13th 
day  of  September,  1823. 

Signed,  sealed  and  delivered  in  presence  of — 
Jambs  B.  Wagbb. 

JAMES  GEEER-  [l.  s.] 


Article  of  agreement  made  and  concluded  this  ISth  day  of  September, 
1823,  between  Jamee  Oreer,  of  Jefferson  cotmiy  and  State  of  Vir- 
ginia, of  the  one  part,  and  John  Btrider,  of  ike  county  and  State 
c/oresaxd,  of  the  other: 

Witnesseth,  that  the  said  James  Greer,  in  consideration  of  one 
dollar  lawful  money  of  the  United  States  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged^  and  for  the  further  considerations 
hereafter  mentioned  in  said  Striker's  covenants,  hath  bargained  and 
sold,  and  doth  by  these  presents  bargain,  sell  and  convey  unto  the 
said  John  Strider,  his  heirs,  &c.,  one  half  of  the  profits  and  proceeds 
of  my  patented  invention  of  the  nut-boring  bit  tor  boring  gun  and 
pistol  barrels,  and  doth  hereby  covenant  and  agree  to  execute  to  the 
said  John  Strider,  on  demand,  a  legal  deed  constituting  and  appoint- 
ing him,  the  said  John  Strider,  his  sole  attorney  for  compromising 
and  settling  all  claims  with  persons  or  associations  of  persons  who 
have  heretofore  used  the  said  boring  bit,  or  those  who  may  hereafter 
use  it,  with  full  power  to  receive  the  said  claims  or  the  amount  thereof, 
and  grant  discharges. 

The  said  John  Stridor,  on  his  part,  covenants  and  agrees  to  per- 
form all  the  duties  of  attorney  for  said  Greer,  to  use  his  utmost 
endeavors  to  obtain  from  the  United  States  a  due  compensation  for 
the  use  of  said  bit  at  their  armories  at  Springfield  and  Harper's  Ferry, 
either  by  applications  to  the  Ordnance  department  or  Congress ; 
also,  to  obtain  from  individuals  such  compensation  or  patent  fees,  to 
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fine  for  the  same,  if  necessary  and  expedient,  at  his  own  expense ; 
and  when  he  shall  obtain  any  snms  of  money  as  attorney  aforesaid, 
for  the  nse  of  the  bit  aforesaid,  he  shall  be  bound  to  pay  over  to  the 
said  James  Greer,  his  heirs,  &c.,  one-half  the  amount  of  said  snms. 
This  contract  is  to  continue  in  full  force  during  the  term  for  which 
the  patent  was  granted  to  the  said  James  Greer  for  said  nut-boring  bit. 
In  testimony  of  the  foregoing,  the  parties  to  these  presents  have 
hereunto  affixed  their  hands  and  seals. 

JAMES  GBEEB.  [l.  b.] 
JOHN  STRIDER.  [l.  s.] 
Signed,  sealed  and  delivered  in  presence  of — 
James  B.  Wager. 


To  the  honorable  the  Congress  of  the  United  States  : 

The  petition  of  William  Greer,  Benjamin  Stipes^  and  John  H. 
King,  of  Harper's  Ferry,  State  of  Virginia,  respectfully  represents  : 
That  in  the  year  1797  or  1798  James  Greer,  then  residing  in  Phila- 
delphia, invented  a  new  and  improved  mode  of  rough-boring  the 
barrels  of  small  arms.  That  he  soon  after  introduced  that  mode  into 
use  at  the  Harper's  Ferry  armory  (in  which  he  had  been  employed  as  a 
machinist,)  whence  it  was  adopted  at  the  armory  at  Springfield,  and  also 
into  all  the  chief  establishments  in  the  Union  for  the  fabrication  of  sucli 
arms.  That  on  the  3d  day  of  October,  1817,  the  said  James  Greer  ob- 
tained from  the  Patent  Office  a  patent  for  his  said  invention.  He  died  in 
the  year  1826,  leaving  a  son,  William  Greer,  your  petitioner,  and 
two  daughters,  Isabella,  who  intermarried  with  your  petitioner,  Ben- 
jamin  Stipes^  and  Mary,  who  intermarried  with  your  petitioner^  John 
H.  King.  Isabella  has  since  died,  leaving  her  said  husband  surviving 
her,  and  one  child,  viz,  Benjamin  Walker  Stipes,  who  is  now  18 
years  of  age. 

Your  petitioners  further  show  unto  the  honorable  Congress  that, 
although  the  above  mentioned  invention  has  been  in  the  constant  use 
of  the  United  States  at  their  two  national  armories  for  a  period  now 
of  nearly  forty  years,  and  although  the  United  States  have  derived  a 
further  advantage  from  it  in  the  reduced  price  and  improved  condition 
of  all  the  small  arms  which,  since  its  discovery,  they  have  purchased 
JTom  contractors,  still  neither  James  Greer  in  his  lifetime,   either 
before  or  during  the  existence  of  his  patent jight,  nor  have  his  hein 
or  his  personal  representative  since  his  death,  received  one  farthin; 
from  the  United  States  or  from  individuals^  in  any  shape  or   fons 
whatever,  for  the  use  of  said  invention.      James  Greer  (like  yocr 
petitioners)  was  a  practical  mechanic,  and  in  the  employment  of  tk 
United  States  at  their  armory  at  Harper's  Ferry  from  1803  until  ii 
death.    The  constant  daily  labor  to  which  he  was  compelled  for* 
livelihood,  and  an  indisposition  (which  was  very  flatural  to  one  in  Us 
circumstances)  to  engage  in  the  controversies  of  the  courts  to  defod 
his  right,  may  be  reasons  why  he  permitted  his  patent  right  to  be  in- 
vaded by  individuals  ;  but  whatever  those  reasons  were,  the  fact  is  that 
he  never  received  any  profit  from  an  invention  which  has  proved  rery 
lucrative  to  others. 
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Tonr  petitioners  ftirther  show  that  the  said  invention  has  proved 
itself  of  the  highest  importance  in  the  fabrication  of  small  arms ;  and 
this,  not  only  in  reducing  the  cost  of  those  arms  to  the  United  States, 
but  in  the  very  improved  character  which  snch  arms  have  attained 
from  the  adoption  and  use  of  this  invention.  The  cost  of  rough- 
boring  a  musket  barrel  by  means  of  the  said  invention  has  been 
reduced  from  thirty  ^30)  and  more  cents  to  seven  (7)  cents,  and  the 
barrel  as  rough-borea  by  this  plan  is  in  nearly  if  not  quite  as  good  a 
condition  as  it  could  previously  have  been  brought  to  by  many  sub- 
sequent operations. 

A  fair  compensation,  as  your  petitioners  think,  to  the  heirs  of  James 
Gfreer,  would  be  the  amount  thus  saved  to  the  United  Slates  during 
the  existence  of  James  Greer's  patent  right.  The  number  of 
moakets  and  other  small  arms  fabricated  at  their  two  armories,  as 
well  as  the  number  purchased  of  contractors  during  that  time,  as  also 
the  saving  on  each  owing  to  said  invention,  can  very  readily  be  ascer- 
tained, and  shown  to  the  honorable  Congress. 

Tour  petitioners,  therefore,  pray  the  honorable  Congress  to  grant 
tbem  this  or  such  other  relief  as  may  seem  proper  in  the  estimation 
of  the  representatives  of  a  just  and  liberal  government.  And  your 
petitioners  will  ever  pray,  &c. 


Eabper's  'Fkkby,  January  6,  1842. 


WILLIAM  GREER. 
BENJAMIN  STIPES. 
JOHN  H.  KING. 


We^  the  undersigned,  who  have  been  engaged  for  many  years  in 
the  business  of  boring  musket  and  rifle  barrel,  have,  at  the  request 
of  John  Stridor,  attorney  for  James  Greer,  made  up  our  opinions  upon 
the  old  and  present  methods  of  boring.  It  is  our  unanimous  opinion 
that  five  barrels  may  be  bored  on  the  present  plan  to  one  on  the  old  ; 
that  the  boring  of  five  barrels  on  the  old  would  be  a  common  day's 
york  for  one  man,  and  the  expenditure  for  auffers  and  keeping  them 
in  repair  tor  boring  the  five  would  be  greater  than  that  for  Doring  the 
twenty-five.     Given  under  our  hands  this  27th  of  January,  1824. 

JOHN  RESOR. 
DANIEL  HINKEL. 

ARCH'D  McClelland. 

GEORGE  RANDALL. 
JOHN  KELLER. 
PHILIP  HOFFMAN. 

I  certify  that  I  was  ]^rsonally  acquainted  with  all  the  *  signers  of 
the  within  written  opinion  in  favor  of  James  Greer's  plan  or  borine 
barrels — all  dead,  except  myself.  Three  of  the  signers  were  barrel 
borers,  viz:  D. Hinkel,  A.  McClelland, G.  Randall;  J.  Resor, inspec- 
tor :  J.  Keller,  stocker. 

PHILIP  HOFFMAN,  Inspector. 
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Jeffbsson  Couhtt,  to  wit. 

Personally  appeared  before  me,  the  subscriber,  a  jastice  of  the  peace 
for  said  county,  Philip  Hoffman,  and,  being  duly  sworn  on  the  Holy 
Evangely  of  Almighty  God,  deposes  and  says  that  the  above  or  within 
statement  is 'true,  to  the  best  of  his  knowledge  and  belief.  Given 
under  my  hand  this  17th  day  of  December,  1849. 

F.  BECKHAM. 

Jbffbbson  County,  to  wit. 

This  day  personally  appeared  James  Greer  before  the  subscriber,  D. 
Long,  a  justice  of  the  peace  for  the  county  aforesaid^  who  says,  upon 
oath,  that  he  delayed  nis  application  to  obtain  letters  patent  for  his 
boring  machine  with  a  view  of  making  further  improvement  in  the  said 
machine ;  also  to  find  if  any  machine  of  a  similar  kind  was  in  operation 
in  any  country  previous  to  this  invention. 

The  above  was  duly  taken  and  acknowledged  before  me,  March  26, 
1824. 

D.  LONG, 
Justice  of  (he  Peace. 


HousB  OF  Beprhbbntativis^  June  13,  1842. 

Gentlemen  :  I  received  your  letter  in  due  time  relative  to  the  claim 
of  the  representatives  of  James  Greer,  deceased,  for  certain  inventions. 
There  being  so  little  disposition  for  the  allowance  of  these  claims  this 
session,  owing  to  the  greatness  of  business,  I  have  delayed  answering, 
unless  I  could  give  you  some  encouragement ;  but  satisfied  now  that 
you  could  not  get  such  a  claim  through  the  present  session,  it  becomes 
my  duty  to  advise  any  action  till^the  next  session,  when  you  can  bring 
it  up  by  petition  ;  and  be  assured  I  shall  give  it  every  attention. 

Yours,  respectfully, 

R.  W.  BARTON. 
Messrs.  John  H.  King. 
Wm.  Greer. 
Benjamin  Btipbs. 


Philadelphia,  June  4,  1825. 

Dear  Sir  :  I  received  your  letter  by  Mr.  Haines,  in  which  you  ex- 
pressed a  desire  to  know  the  mode  of  boring  gun  barrels  in  England. 
I  have  worked  at  boring  for  thirty  years,  and  always  worked  witl 
square  bits,  and  I  never  saw  nor  knew  any  other  way ;  my  father 
likewise  worked  at  boring  ail  his  lifetime,  and  always  worked  witii 
square  bits.  I  never  saw  the  nut  boring  till  I  came  to  the  Unitel 
States,  which  happened  in  1821.  I  never  saw  it,  and  I  feel  confidtft 
it  is  not  used  in  England,  either  in  a  public  or  private  establishment, 
nor  has  not  been  either  in  my  time  or  my  father's. 

I  am,  with  the  greatest  respect,  yours,  &c., 
I  THOMAS  SMITH. 

Mr.  John  Strider. 
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Obbnancb  Dbparticbnt,  March  19,  1818. 

Sir:  Your  letter  of  the  7th  instant,  to  Lieutenant  Colonel  Bomford, 
has  been  received,  and  I  am  instructed  by  him  to  inform  jou  that 
your  communication  on  the  subject  and  use  of  your  patent  should  be 
made  through  the  superintendent  of  the  United  States  armory  at 
Harper's  Ferry,  to  whom  everything  of  that  nature  more  properly 
belongs.  His  report  thereon,  made  to  this  office,  would  be  some  guide 
as  to  any  measures  which  might,  in  consequence,  be  taken. 
Respectfully,  I  am,  sir,  your  obedient  servant. 


Mr.  Jas.  Greer,  Harper's  Ferry. 


JNO.  MORTON, 

Captain  of  Ordnance. 


A. 

Ordnance  Office,  January  17,  1817. 

Sir  :  I  have  examined  the  memorial  of  Mr.  Daniel  Pettibone,  claim- 
ing compensation  for  the  use  of  the  nut  auger  or  screw  augur  used  in 
borine  gun  barrels,  which  memorial  has  been  referred  by  the  Committee 
of  Claims  to  the  War  Department,  and  on  which  I  have  been  directed 
to  report. 

I  have  a  perfect  conviction,  and,  perhaps,  I  may  say,  knowledge 
that  the  screw  auger  or  nut  auger,  used  in  boring  gun  barrels,  was 
not  invented  by  Mr.  Pettibone.  That  tool  I  saw  in  use  at  the  Globe 
Mills,  near  Philadelphia,  in  the  year  1798,  and  its  properties  were 
particularly  described  to  me  by  Mr.  McCormick,  who  had  introduced 
it  there.  Mr.  McCormick  was  an  Irishman,  and  I  believe  is  since 
dead.  He  did  not  pretend  it  was  his  own,  nor  even  a  new  invention 
at  that  time,  and  I  believe  it  was  introduced  into  this  country  from 
Europe.  In  a  printed  book,  to  which  I  cannot  now  particularly  refer, 
I  remember  to  have  seen,  many  years  since,  an  allusion  to  that  tool, 
and  its  peculiar  advantage  represented  to  consist  in  its  leaving  the 
cuttings  behind  in  the  operation  of  boring,  which  implied  that  the 
tool  was  drawn  and  not  propelled  through  the  barrel.  I  entertain 
not  a  shadow  of  doubt  the  invention  was  of  a  date  many  years  anterior 
to  the  year  1798. 

The  use  of  the  endless  screw  to  produce  a  slow  progressive  motion 
is  of  great  antiquity  in  mechanics.  The  application  of  it  in  a  par- 
ticular case  can  by  no  means  be  considered  a  new  invention. 

Prom  MoCormick's  Works,  near  Philadelphia,  the  use  of  the  nut 
auger  in  boring  gun  barrels  was  extended  about  the  year  1799  to 
Springfield  and  the  other  places  where  that  business  was  carried  on. 

Mr.  Pettibone's  claim  originally  extended  only,  I  believe,  to  the 
invention  of  a  particular  method  to  be  used  in  fabricating  that  tool — a 
thing  in  itself  of  very  little  importance,  and  which  method  is  now,  I 
believe,  generally  dispensed  with. 

His  petition  to  obtain  a  patent  bears  date  31st  March,  1812,  about 
thirteen  years  after  the  date  of  the  invention,  according  to  his  own 
statement — a  fact  of  no  small  importance. 
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Without  venturing  positively  to  accuse  him  of  plagiarism,  I  shall 
content  myself  with  statins,  he  has  in  more  than  one  instance  claimed, 
as  inventions  of  his  own,  things  known  in  principle  and  puhUflhed  to 
the  world  long  hefore. 

On  a  full  consideration  of  the  subject,  I  am  of  opinion  Mr.  Pettibone 
has  no  claim  to  any  particular  favor  for  his  inventions  from  this  gov- 
ernment, and  that  he  ought  to  be  referred  to  such  remedies  as  the  law 
provides  to  obtain  the  compensation  he  asks  for. 

I  have  the  honor  to  be,  very  respectfully,  your  most  obedient  servant, 

D.  WAD8W0RTH, 

CoUmd  of  Ordnance. 

The  honorable  the  Secretary  of  War. 


B. 

Ordnance  Office,  February  19, 1820. 

Sir  :  In  relation  to  the  petition  of  James  Greer,  laying  claim  to  the 
invention  of  the  nut  auger  or  screw  auger,  used  in  boring  musket 
barrels,  I  have  the  honor  to  state,  that  about  three  years  ago  Mr. 
Daniel  Pettibqne  presented  a  petition  to  Congress  for  remuneration  on 
account  of  the  same  invention^  which  he  pretended  to  have  made  in 
the  year  1799.  My  report  in  his  case  was  dated  on  the  17th  January, 
1817,  to  which  it  may  not  be  improper  to  refer  in  relation  to  the 
present  claim. 

The  present  petitioner,  Greer,  goes  a  little  further  back,  pretending 
to  have  invented  the  tool  or  instrument  in  1797  ;  but  the  truth  is, 
there  is  unquestionable  evidence  of  its  having  been  in  common  use 
anterior  to  the  year  1796,  and  it  is  reasonable  to  believe  the  invention 
is  of  considerably  older  date.  I  am  entirely  convinced  the  merit  of 
this  invention  is  due  neither  to  Pettibone  nor  the  present  petitioner, 
Greer. 

Under  this  impression,  I  would  recommend  that  he  should  be  left 
to  seek  such  relief,  if  any,  as  he  may  obtain  under  the  patent  law. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  most  obedient 
servant, 

.     D.  WADSWORTH, 

Colonel  of  Ordnance. 

Hon.  J.  C.  Calhoun. 


COURT  OP  CLAIMS. 


Sfb  the  honoralle  the  Judges  of  the  Court  of  Claims : 

Tour  petitioners,  William  Greer,  Benjamin  Stipes,  and  John  H. 
King,  respectfully  represent,  that  they  are  the  only  heirs  of  James 
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Greer,  deceased,  late  of  Harper's  Ferry,  Virginia,  who  died  intestate 
ia  the  year  1826 ;  that  their  ancestor  was  an  ingenious  mechanic,  in 
the  sun  makinff  hasiness,  which  he  pursued  for  many  years  in  Phila- 
delphia, and  afterwards  at  the  armory  at  Harper's  Ferry  ;  that  he  was 
invited  by  the  officer  superintending  that  establishment  to  enter  the 
service  there,  that  he  might  brin^  with  him  and  establish  a  method  of 
boring  gun  barrels^  invented  by  him  in  Philadelphia,  which  was  con- 
sidered important  for  the  public  interest,  on  account  of  its  superior 
efficiency  in  the  finish  of  the  barrels ;  and  that  heaccordingly  removed 
to  Harper's  Ferry  in  180-,  where  he  remained  for  many  years  in 
public  employment ;  that  by  the  advice  of  friends,  and  from  a  sense 
of  justice  to  himself  and  family,  he  was  induced,  after  many  years, 
to  claim  the  benefit  of  the  invention  above  named,  and  accordingly 
applied  for  a  patent,  which  was  granted,  said  patent  bearing  date  the 
8th  of  October,  1817  ;  that  on  its  reception  he  gave  due  notice  to  the 
superintendent  of  the  armory  that  he  must  discontinue  the  use  of  the 
machine,  unless  compensation  were  made  for  it ;  that  the  superintend- 
ent referred  him  to  the  Ordnance  bureau  in  Washington,  to  the  head 
of  which  he  applied,  and  was  referred  back  again  to  the  superintend- 
ent, and  neither  afforded  the  relief  demanded*  Finding  nothing 
could  be  obtained  from  the  department,  Greer  made  application  in 
1820  to  Congress ;  his  memorial  was  referred  to  a  committee  whose 
report  was  ordered  to  lie  on  the  table ;  was  again  presented  on  the  2d  of 
March,  1822 — ^an  unfavorable  report,  and  leave  to  withdraw ;  again 
presented  10th  of  January,  1843,  and  again  in  December,  1843 — 
referred  to  Military  Committee,  adverse  report,  ordered  to  lie.  Again, 
December  16,  1851,  referred  to  Committee  of  Claims,  and  no  report; 
and  again  on  December  13,  1853,  and  referred  to  Committee  on  Mili- 
tary Affairs,  which  committee  reported  favorably,  its  report  being  filed 
herewith,  and  containing  a  very  fair  statement  of  the  claim  and  the 
evidence  to  sustain  it.  The  necessary  jurisdiction  in  the  case,  as  we 
suppose,  being  granted  to  your  honorable  court,  we  now  bring  the  case 
before  you. 

The  petitioners  believe  their  ancestor  was  entitled  to  full  compen- 
sation from  the  United  States  for  the  use  of  his  invention  during  the 
existence  of  the  patent,  which  was  from  the  8th  of  October,  1817,  to 
the  8th  of  October,  1831,  during  which  time  it  was  the  only  machine 
for  boring  guns  used  at  either  of  the  public  armories,  or  at  the  shops 
of  private  contractors,  by  which  means  the  government  enjoyed  all 
the  advantages  resulting  from  it.  To  sustain  these  allegations,  your 
petitioners  refer  to  the  proofs  contained  in  the  papers  now  on  file  in 
this  court,  which  show  fully  their  truth. 

Tour  petitioners  hope  that  the  principal  question  the  court  will 
have  to  decide,  will  be  the  measure  of  damage  for  the  trespass  on  the 
legal  rights  of  Greer  under  his  patent.  Should  such  be  the  case,  your 
j>etitioner8  suggest  that  they  are  willing  to  accept  the  same  compensa- 
tion which  was  allowed  under  precisely  similar  circumstances  to 
Kobert  Blanchard,  the  inventor  of  the  machine  for  turning  gun  stocks, 
which  was  one-half  the  amount  saved  by  the  United  States  by  the  use 
of  the  machine.  This  was  regularly  ascertained,  and  paid  over  to  the 
inventor.     Several  other  analogous  agreements  have  been  made  and 


40  JOHN  H.  KING. 

carried  out  by  the  govemnienty  and  cannot  be  objected  to  for  want  of 
fairness. 

All  which  is  respectfully  submitted. 

WILLIAM  GREER. 
BENJAMIN  STIPES. 
JOHN  H.  KING. 
By  JOHN  M.  McCALLA, 
Attorney  and  Counsellor  (U  Law, 

Personally  appeared  the  above  named  John  M.  McGalla  before  me^ 
who,  being  duly  sworn,  says  that  the  facts  set  forth  in  the  above  pe* 
tition  are  true,  to  the  best  of  his  knowledge. 


Dhpabtment  of  State, 

Fateni  Office^  June  16, 1807. 

Sib  :  I  received  your  letter  concerning  the  improvement  made  by 
your  friend,  Mr.  James  Greer,  in  the  boring  of  gun  barrels.  I  have 
had  an  examination  made  of  the  patents,  and  also  of  the  caveats,  of 
Mr.  Daniel  Pettibone,  but  I  do  not  find  any  on  this  subject ;  yet  I 
well  remember  that  he  has  long  laid  claim  to  modes  of  boring  gun 
barrels  which  he  asserted  were  in  general  use  at  this  time  in  the 
United  States.  If  Mr.  Greer  wishes  a  patent,  he  has  only  to  apply 
for  one  in  the  manner  directed  by  the  enclosed  paper,  and  it  will  be 
granted  without  delay.     * 

I  have  made  the  entry,  as  you  desired,  in  his  favor. 

I  am,  with  every  good  wish,  yours,  &c., 

WILLIAM  THORNTON. 

Mr.  Wm.  McEeb. 


John  M.  McCalla  states :  That  on  the  10th  of  January  last  he  ap- 
plied to  see  the  record  of  the  suit  of  Pettibone  vs.  Deringer,  in  the 
TTnited  States  circuit  court  at  Philadelphia,  referred  to  in  the  letter 
of  Edward  Lucas,  esq.,  to  the  committee  of  the  Senate,  (marked  C.^ 
The  suit  was  for  damages  for  violating  his  patent  right  for  a  nut- 
borer  like  that  patented  to  Greer.  No  depositions  or  proof  of  any 
kind  were  on  file,  as  the  clerk  certifies ;  and,  as  he  stated,  parties  were 
at  liberty  to  withdraw  such  papers  after  trial.  A  certified  copy  of  the 
docket  is  annexed,  which  shows  that  commissions  for  depositions  were 
taken  by  both  parties,  and  returned  ;  and  that  on  a  trial  of  the  cause, 
a  verdict  for  the  defendant  was  rendered,  and  judgment  accordingly, 
with  six  cents  costs. 

He  then  saw  the  defendant,  Henry  Deringer,  in  person,  who  stated 
to  him  that  he  worked  in  Philadelphia  himself  when  Greer  invented 
the  nut-borer,  and  used  it  in  the  gun  making  business  in  contracts 
with  the  United  States  during  the  war  of  1812  and  since  ;  that  know- 
ing the  origin  of  the  nut-borer,  when  sued  by  Pettibone,  he  plead 
Greer's  prior  invention,  and  proved  it,  and  thereby  succeeded  in  b's 
defence.     He  was  unwilling  to  allow  the  use  of  the  proofs  to  Greer'ft 
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heirs  without  a  heavy  compensation,  which  this  declarant  was  not 
authorized  to  give. 

JOHN  M.  McCALLA. 

Sworn  to  hefore  me,  this  2'7th  February,  1854. 

J.  H.  GODDARD,  J,  P. 


m  THE  cFRCurr  court  or  the  united  states  for  the  eastern 

DISTRICT  OP  PENNSYLVANIA,  IN  THE  THIRD  CIRCUIT.-Of  April  SoMion, 
1816,  No.  10. 

Daniel  PErriBONB  1 

V8,  >  Summons  case. — ^Exit,  Dec.  30, 1815. 

HeNRT  DERIKaER.  ) 

April  11,  1816.— Returned  "served." 

October  7,  1816.— Narr.  filed. 

March  6,  1817. — Rule  to  plead  in  one  month,  or  judgment. 

April  1,  1817. — Defendant  pleads  iion  cvlj  with  leave  to  ^ive  the 
special  matter  in  evidence,  and  issue  and  rule  for  trial  by  special  jury. 

April  30, 1817. — Continued  by  defendant  on  accountof  the  absence 
of  a  material  witness,  and  on  payment  of  the  costs  of  the  session. 

June  5,  1817. — Exit  joint  commission  to  Albany. 

October  2,  1817. — Commission  returned  and  filed. 

July  14, 1817. — Defendant's  interrogatories  filed,  and  rule  for  com- 
mission to  Springfield. 

August  9,  1817. — Exit  commission  to  Springfield,  ex  parte  defen- 
dant, according  to  rule. 

January  28,  1818. — Commission  to'Sprin^field  returned  and  filed. 

May  20,  1818. — And  now  a  jury  being  called,  come,  to  wit:  Daniel 
Sammet,  Lewis  Lay,  Isaac  Lea,  Henry  Lentz,  Isaac  C.  Elfirth,  John 
Greiner^  Joseph  Johns,  Emanuel  Spangler,  John  Sperry,  Thomas 
Mahon,  Isaac  McCauley,  Augustus  Whiting,  who  are,  respectively, 
sworn  or  affirmed,  &c. 

May  23, 1818. — And  now  the  jurors  aforesaid,  upon  their  oaths  and 
affirmations  aforesaid^  respectively,  do  say  that  they  find  for  the  de- 
fendant, with  six  cents  costs.     Judgment  nisi. 

Unitbd  States  of  America,       ) 
Eastern  District  of  Pennsylvania,  \    * 

I,  George  Flitt,  clerk  of  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Pennsylvania,  in  the  third  circuity  do  hereby 
certify  the  foregoing  to  be  a  true  and  faithful  copy  of  the  docket 
entries  in  the  above  entitled  cause.  I  also  certify  that  the  commis- 
sions mentioned  in  said  docket  entries  have  been  mislaid,  and,  after 
diligent  search,  cannot  be  found. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
affixed  the  seal  of  the  said  circuit  court,  at  Philadelphia,  this 
[SBAL.]  tenth  day  of  January,  A.  D.  1854,  and  in  the  seventy-eighth 
year  of  the  independence  of  the  said  United  States. 

GEORGE  PLITT, 
Clerk  Circuit  Court. 
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Harper's  Ferry  Armory, 

December  8, 1851. 

Gentlehbn  :  Having  some  years  ago,  at  the  request  of  the  heirs  and 
legal  representatives  of  James  Greer,  deceased,  investigated  his  claim 
against  the  United  States  for  compensation  for  the  use  of  his  patented 
invention  ''for  rough  or  nut  boring  gun  and  pistol  barrels,"  (see 
rough  copy  of  letter  to  Wm«  Lucas,  1844,)  and  having  recently  again 
examined  the  evidence  and  papers  (including  part  of  those  which  had 
been  withheld  by  the  attorney,  John  Stridor,  esq.,)  sustaining  his 
claim,  I  respectfully  beg  leave  to  call  your  attention  to  the  matter,  and 
to  the  following  statement  in  relation  thereto: 

First.  That  James  Greer  (whose  heirs  and  legal  representatives  are 
now  petitioning  Congress)  did,  about  the  year  1797,  whilst  employed 
in  Bobert  McODrmick's  gun  factory,  Philadelphia,  invent  and  put  into 
successful  operation  '^  the  bit  or  auger  now  used  for  rough  or  nut 
boring  gun  and  pistol  barrels,"  by  which  a  saving  of  about  four-fifths 
of  the  labor  and  expense  was  effected,  equal  to  at  least  twenty  (20) 
cents  on  each  barrel,  according  to  the  calculation  formerly  made  by 
me,  which  is  one-third  less  than  others  made  it. — (See  the  said  James 
Greer's  own  statement  and  affidavit  of  respectable  witnesses.) 

Secondly.  That  the  said  James  Greer's  invention  was  introduced 
and  used  in  the  national  armories  at  Springfield  and  Harper's  Ferry, 
by  direction  of  the  Secretary  of  War,  about  the  years  1798  to  1803, 
and  is  still  in  use  in  both  establishments,  as  well  as  throughout  the 
world,  the  principle  never  having  been  superseded  to  this  hour. — (See 
affidavits  of  highly  respectable  and  intelligent  gentlemen  personally 
known  to  me.^ 

Thirdly,  That  the  said  James  Greer  having  afterwards,  in  the  year 
1817,  obtained  and  taken  out  letters  patent  from  the  President  of  the 
United  States  for  his  said  invention,  was  consequently  legally  entitled 
to  demand  and  receive  compensation  from  the  United  States  govern- 
ment for  the  use  of  the  same. 

Fourthly,  That  neither  the  said  James  Greer,  nor  any  person  for 
him,  either  during  his  lifetime  or  since,  received  any  compensation 
from  the  United  States  for  the  use  of  his  said  patented  invention,  ex- 
cept possibly  some  of  the  private  contractors  may  have  received  an 
indirect  benefit,  whilst  permitted  to  use  it,  in  the  manufacture  of  arms 
for  government.  Consequently,  his  heirs  and  legal  representatives^ 
who,  as  before  stated,  are  now  petitioning  Congress,  ought  to  be 
placed  upon  a  footing  with  Thomas  Blanchard,  Captain  John  H.  Hall 
and  others,  and  receive  just  compensation,  by  being  allowed  at  least 
twenty-eight  thousand  dollars  ($28,000,)  which  is  not  a  third  part  of 
what  others  have  computed  it  to  amount  to. — (See  extracts  of  corre- 
spondence and  report  ia  Blanchard's  case.) 

Fifthly.  That,  although  the  said  James  Greer  was  poor  and  dissi- 
pated, and  neglected  to  press  his  claims  against  the  United  States  and 
individuals,  and  take  care  of  his  own  interests,  as  he  should  have  done, 
yet  he  was  a  man  of  probity,  as  well  as  of  extraordinary  mechanics! 
genius.  I  speak  from  personal  knowledge ;  and  applications  were 
made  both  to  the  Ordnance  and  War  Departments  and  to  Congress 
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for  compensation  for  the  use  of  bis  '^  patented  invention,"  but  was 
never  allowed,  notwitbstandingtbe  solemn  decisions  of  the  United  States 
oonrts  confirming  the  validity  of  his  said  ^'patented  invention"  and 
vested  rights,  and  the  precedents  set  by  the  War  Department  of  com- 
pensating others  similarly  situated,  for  the  use  of  their  inventions  and 
improvements,  secured  by  letters  patent,  and  this,  too,  after  their 

Jatents  had  expired. — (See  decisions  United  States  court,  Dan'l 
'ettibone  vs,  H.  Deringer,  Fhila.,  and  Holmes  va,  Cbl.  Lee,  Spring- 
field,|Ma8s.,  the  defendant  being  agent  of  said  Greer;  also,  see  extract 
and  report)  Blanchard'scase.) 

Sixthly.  That  the  circumstance  of  the  prayer  of  the  petitioners 
having  been  reported  against  by  a  committee  of  Congress  in  1844,  in 
the  absence  of  the  patent  and  other  evidence  then  withheld,  was  not 
unexpected,  and  tended  to  strengthen  their  claim  rather  than  weaken 
it,  by  showing  that,  if  the  evidence  and  documents  alluded  to  then, 
and  now  produced,  had  been  before  the  committee,  a  favorable  report 
would  very  probably  have  been  made. 

For,  in  fact,  the  petitioners  themselves  alleged  that  they  had  not 
been  able  to  get  possession  of  the  original  papers,  including  the  patent 
and  cotemporary  affidavits,  exhibits  and  scnedule,  to  sustain  and  make 
out  a  clear  and  perfect  case,  though  those  proofs  were  still  extant  and 
in  possession  of  John  Strider,  esq.,  attorney  for  the  said  James  Greer, 
deceased,  and  should,  of  course^  have  been  before  the  committee  of  Con- 
gress.— (See  former  references  and  report  of  committee  of  Congress, 
1844,  and  statement  of  the  Hon.  C.  J.  Faulkner,  of  Ho.  of  Reps.) 

Seventhly  and  lastly.  That  the  petitioners  have  now,  as  I  think, 
conclusively  made  out  their  claim  against  the  United  States,  by  the 
production  of  the  original  patent  and  documentary  evidence,  fortified, 
as  I  understand,  by  recent  affidavits  of  gentlemen  of  the  first  respec- 
tability, among  them  those  of  Major  Benjamin  Moor  and  Col.  James 
Stubblefield,  ibrmerly  master  armorer  and  superintendent  of  the 
Harper's  Ferry  armory,  and  of  the  present  representative,  Hon.  Chas. 
J.  Faulkner,  going  to  prove  the  material  facts  hereinbefore  stated,  as 
well  as  to  explain  the  causes  of  delay  and  consequent  unfavorable  in- 
ferences growing  out  of  it,  and  the  great  length  of  time  that  has 
elapsed,  which  appears  to  have  influenced  the  honorable  committee  of 
Congress,  and  but  for  which  this  claim  could  have  been  recovered  in  a 
court  of  justice,  and  probably  still  could  be.  But  surely  the  lapse  of 
time  will  not  be  permitted  by  the  representatives  of  the  people  to  ope- 
rate as  a  bar  to  the  allowance  of  this  just  though  long  standing  claim, 
if  it  be  made  to  appear,  as  I  think  it  doubtless  will ,  that  the  fault  was 
not  so  much  with  them  or  their  ancestor,  James  Greer,  deceased,  as 
with  the  government  officers. 

I  need  scarcely  say  that  my  sole  object  in  troubling  you  with  this 
long  communication  is  to  promote  justice. 

I  have  the  honor  to  be,  with  the  greatest  respect  and  esteem,  your 
most  obedient  servant,  EDWARD  LUCAS,  Jr. 

Hons.  Wm.  B.  King,  B.  M.  T.  Hunter,  and  Jas.  M.  Mason, 

United  States  Senate, 

m 

A  copy:— Test,  A.  M.  KITZMILLEB,  Clerk. 
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WiNCHBSTBB,  June  20,  1822, 

Dear  Sib  :  I  beg  leave  to  make  known  to  you  Mr.  Enoch  Breedin,  of 
Harper's  Ferry,  who  goes  to  Washington,  I  believe,  to  lay  before  your 
department  the  claims  of  Mr.  Greer  for  some  improvement  made  by 
him  in  the  manufactory  of  arms.  The  subject  having  been  submitted 
to  me  some  time  since,  it  appeared  to  me  to  fall  fully  within  the  scope  of 
executive  powers  under  the  act  establishing  the  United  States  factories, 
and  that  the  War  Department  was  as  adequate  to  make  allowances 
for  i\i<^  future  use  of  an  improvement  in  which  an  individual  may  have 
a  private  property,  as  to  contract  with  one  man  ibr  his  iron,  or  with  an- 
otner  for  his  labor.  Not  perceiving  the  necessity  of  the  intervention  of 
the  legislative  body  on  such  an  occasion,  I  have  suggested  the  pro- 
priety of  an  application  directly  to  yourself. 

Permit  me  to  avail  myself  of  the  present  occasion  of  renewing  the 
assurance  of  the  great  personal  regard  with  which  I  have  the  honor  to 
be,  yours,  respectfully, 

H.  S.  Or.  TUCKER. 

Hon.  John  0.  Calhoun, 

Secretary  of  War. 


Harper's  Fbrrt  Armory,  Ya.  , 

December  10,  1861, 

Dear  Sir  :  At  the  request  of  some  of  your  constituents,  I  have 
written  to  the  honorable  Senators  Wm.  B.  King,  B.  M.  T.  Hunter,  and 
James  M.  Mason,  and  take  the  liberty  of  sending  you  a  copy  of  my  com- 
munication to  them.  I  need  not  trouble  you  with  any  further  state- 
ments, as  you  are  more  competent  to  the  task  of  investigating  the  law 
and  rights  appertaining  to  the  case.  1  allude  to  the  daim  of  James 
Greer  and  heirs. 

Any  assistance  that  I  can  render  in  the  way  of  aiding  the  parties  here, 
in  hunting  up  evidence  to  sustain  their  case,  I  will  cheerfully  give,  and 
I  hope  you  will  command  me  if  necessary. 

Very  respectfully,  your  most  obedient,  servant, 

EDWABD  LUCAS,  Jr. 
Hon.  C.  J.  Faulkner, 

House  of  BepreaentcUivea. 


Estimate  of  amount  saved  by  the  United  States  in  the  expense  of  making 
gun  barrels  for  fourteen  years,  from  October  3,  1817,  to  October  3, 
1831. 

Number  of  guns  made  and  purchased  of  private  contractors,  all  of 
whom  used  the  nut-borer : 

Muskets 602,390 

Biflee 39,845 

642,235 
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The  price  of  boring  by  the  old  plan,  as  proTed  by  the  statements  of 
the  borers  at  Harper's  Ferry,  was  as  follows  : 

Number  bored  in  a  day,  1  to  3,  4  or  6,  for  which,  at  day's  pay,  was 
from  $1  to  $1  50. 

Take  an  average  to  2  each  day,  at  |1  25  or  |1 50  cents. 

The  average  cost  of  boring,  added  to  which  is  the  expense 

of  keeping  the  bits  in  order,  which  the  workmen  say  was 

considerable,  estimated  at 6     ^^ 

(Jost  of  boring,  old  plan 55     '' 

Cost  under  the  new  plan,  paid  for  by  the  piece 7     '^ 


Amount  saved • 48 


li 


Engels,  in  his  deposition,  says  he  was  paid  about  |1  each  barrel 
under  the  old  plan. 

Amount  saved  on  the  whole  number,  $260,272  80. 

The  barrel  was  bored  in  so  perfect  a  manner  bv  this  process,  that 
it  was  in  as  good  order  as  it  had  been  formerly,  after  undergoing  the 
operation  of  smooth  boring,  which  was  a  second  process,  and  the  final 
one. 


Ik  ths  Senate  of  thb  TTnitbd  States,  January  14, 1837. 

Mr.  Tipton  made  the  following  report,  with  Senate  bill  No.  124  : 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  petition 

of  John  H.  HaU^  report : 

That,  on  an  examination  into  the  case  of  the  petitioner,  it  appears 
his  improvements  in  the  construction  of  fire-arms,  and  particularly  of 
the  rifle,  have  been  subjected  to  the  test  of  a  rigid  and  scientific  com- 
parison with  other  small  arms  used  in  the  military  service  of  the 
United  States,  by  officers  well  qualified  to  form  correct  estimates  of 
their  relative  efficiency  in  the  public  service;  and  that  such  com* 
parison  has  resulted  in  the  conviction,  on  their  part,  of  the  superior 
qualities  of  the  rifie  invented  by  the  petitioner  over  the  other  arms  in 
use ;  and  it  also  appears  that  this  arm  has  undergone  the  additional 
test  of  a  long  course  of  experiment  and  practical  use  in  the  hands  of 
the  appropriate  corps  of  the  army,  in  all  which  it  has  been  found  well 
suitea  to  the  purposes  for  which  it  was  intended.  These  facts  being 
established,  and  the  invention  being  of  a  nature  calculated,  if  not 
exclusively,  certainly  in  a  material  degree,  for  the  public  service 
alone,  and  not  likely,  from  any  probable  application  to  private  use,  to 
remunerate  the  individual  for  the  cost  and  merit  of  its  discovery,  the 
committee  deem  it  but  just  that  a  suitable  pecuniary  reward  should  be 
extended  to  him  by  the  government  on  his  relinquishing  to  the  United 
States  his  patent  right  for  this  and  other  important  discoveries  in  the 
fabrication  of  fire-arms  which  he  has  heretofore  made,  or  which  he 
xn&y  hereafter,  for  the  space  of  twenty  years,  make,  in  the  construc- 
tion of  fire-arms  as  proposed  by  him ;  and  inasmuch  as  the  services 
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of  the  petitioner  are  found  to  be  important  in  attending,  personally, 
to  the  manufacture  of  arms  at  the  public  armories,  it  is  deemed 
advisable  to  make  suitable  provision  for  his  future  employment. 

In  conformity  with  these  views,  the  committee  report  a  bill  for  the 
benefit  of  the  petitioner,  and  submit  the  report  made  at  the  last 
session  of  Congress,  by  the  military  committee  of  the  House  of  Repre- 
sentatives, with  the  documents  attached  thereto,  that  the  whole  may 
be  printed  together,  to  present  a  full  view  of  the  subject. 

Febbuart  24,  1836. 

The  Committee  on  Military  Affairs^  to  whom  were  referred  the  petition 
and  documents  of  John  H.  Holly  of  Harper*  8  Ferry  ^  in  the  State  of 
Virginia  y  submit  the  following  report: 

The  committee  find  that  very  great  improTements  in  relation  to  our 
national  arms,  and  the  fabrication  of  them,  have  been  effected  by  the 
petitioner  at  great  expense,  and  that  such  are  the  merits  and  import- 
ance of  those  improvements,  that  it  is  in  contemplation  by  the  War 
Department  to  adopt  them  generally,  and  apply  them  to  aU  the 
different  kinds  of  our  small  fire-arms. 

For  a  detailed  account  of  the  properties  of  these  improvements  and 
the  progress  of  them,  the  committee  would  refer  to  the  documents 
above  alluded  to,  and  which  are  annexed,  viz  : 

1.  Extracts  from  the  report  of  the  Colonel  of  Ordnance  to  the 
Secretary  of  War,  in  January,  1827. 

2.  Extracts  from  the  report  of  a  board  of  olSicers  assembled  at 
Greenleaf 's  Point  in  1819,  of  whom  Colonel  N.  Towson  was  president, 
made  to  the  Secretary  of  War  in  that  year. 

3.  Extracts  from  the  report  of  a  board  of  officers  at  Fortress  Monroe 
to  the  Secretary  of  War  in  1826. 

4.  Extracts  from  the  report  of  a  board  of  commissioners  to  the 
Colonel  of  Ordnance  in  1827. 

5.  A  report  from  the  chief  of  the  Ordnance  Department,  in  reply  to 
questions  by  the  Hon.  James  J.  McKay,  of  the  '^Committee  on 
Military  Affairs,"  in  February,  1836. 

The  inventor  of  these  very  great  improvements,  it  appears,  has 
expended  about  twenty-five  years  of  his  life,  and  a  large  amount  of 
his  property,  in  the  first  instance,  in  accomplishing  them ;  and  the 
whole  amount  received  by  him  during  that  period,  of  which,  daring 
eighteen  years,  he  has  been  most  actively  and  indefatigably  engaged 
at  Harper's  Ferry,  in  Virginia,  has  not  been  sufficient,  beside  the 
economical  support  of  himself  and  family,  to  pay  off  the  debts  con- 
tracted in  effecting  those  improvements,  the  most  difficulty  in  all 
probability,  that  ever  hare  been  accomplished  in  the  mechanic  arts  by 
one  man.  The  consequence  is,  he  is  now  not  so  well  off  in  his  pecu- 
niary concerns,  after  nearly  twenty-five  years  of  incessant  exertion, 
as  when  he  conimenced.  He  has  been  impoverished  by  it,  although 
he  has  been  ^^  eminently  successful"  in  effecting  the  great  objects 
alluded  to. — (See  report  from  the  Ordnance  Office  in  1827.) 

Having  successfully,  for  his  country,  accomplished  those  objects, 
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and  rendered  the  system  of  fabrication  invented  by  him,  and  which 
lie  terms  identical,  more  perfect  than  any  other  extensive  manufactur- 
ing process  in  existence  elsewhere,  by  the  most  energetic  devotion  of 
great  and  peculiar  talents  for  mechanical  invention,  and  for  exerting 
which  to  the  best  advantage  he  withheld  his  attention  from  all  other 

Earsuits,  by  means  of  which  he  might  have  accumulated  property  for 
imself  and  family  ;  and  for  nearly  one-quarter  of  a  century,  induced 
to  it  by  strong  desires  to  benefit  his  country,  and  also  induced  by  a 
confidence,  strengthened  by  assurances  from  public  functionaries,  of 
viiimaidy  receiving  such  a  recompense  as  his  success  and  the  import- 
ance and  utility  of  its  results  might  entitle  him  to  ;  he  now  requests, 
as  a  reward  for  his  successful  exertions  and  their  beneficial  effect  on 
the  national  defence,  to  be  permitted  to  receive  the  amount  of  the 
savings  that  the  oiachinery  invented  by  him  for  the  fabrication  of  the 
rifles  known  by  his  name  proves  to  effect,  in  each  future  year,  during 
a  period  of  twenty  years,  while  he  is  engaged  in  manufacturing  them 
at  Harper's  Ferry,  at  the  rate  of  about  three  thousand  rifles  per  year, 
without  any  deduction  for  rent  or  for  interest  on  capital  employed. 

It  appears  to  the  committee  that  it  would  neither  comport  with  jus- 
tice, nor  with  the  reputation  of  our  country,  nor  with  its  welfare,  to 
withhold  an  adequate  compensation  from  one  who  has  effected,  and  at 
such  sacrifices,  objects  of  such  great  importance  and  great  utility,  and 
which  conduce  so  much  to  its  defence  and  security,  and,  it  may  well 
be  added,  to  its  high  character  for  practical  invention.  They  there- 
fore recommend,  unariimoudyy  that  the  sum  of  ten  thousand  dollars 
be  paid  to  John  H.  Hall  for  his  valuable  services  rendered  to  the 
United  States  in  the  invention  of  the  Hall's  rifle,  and  in  the  invention 
of  the  means  for  fabricating  it  advantageously,  and  also  identicaUy; 
and  that  the  Secretary  of  War  be  authorized  to  enter  into  an  arrange- 
ment with  him  for  his  continued  employment  at  the  United  States 
armory  at  Harper's  Ferry,  in  Virginia,  in  fabricating  the  Hall's  rifles, 
at  the  rate  of  twenty-six  hundr^  dollars  per  year  for  each  year^  in 
future,  and  with  the  former  privileges  for  quarters  and  fuel,  and  land 
for  cultivation,  beginning  on  1st  January,  1836. 

With  a  view  to  these  objects  they  have  prepared  a  bill. 


To  the  Senate  and  House  of  Bepresentativea  of  the  United  States  of 

Am/erica  in  Congress  assembled : 

The  petition  of  John  H.  Hall,  of  Harper's  Ferry,  in  the  State  of  Vir- 
ginia, respectfully  represents : 

Your  petitioner  has  now  nearly  brought  to  the  highest  perfection 
of  which  they  are  susceptible  certain  improvements  made  by  him  in 
the  construction  of  fire-arms,  and  in  the  fabrication  of  them  for  the 
United  States  service,  by  means  of  which,  among  other  objects  of 
magnitude,  the  disideratum  has  been  effected  of  the  fabrication  of 
small  fire-arms  idemticaUy,  or  in  such  perfection  as  to  admit  of  the 
mutual  interchanging  of  all  their  component  parts. 
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These  improYements,  inclading  the  rifle  that  bears  his  name,  and 
which  has  been  adopted  for  the  United  States  service,  were  begnn  in 
1811,  from  which  time  to  the  present  he  has  devoted  himself  to  per* 
fecting  them  with  an  intensity  of  application  which  the  subjects  abso- 
lutely required,  and  which  was  indispensable  to  their  accomplishment. 
His  exertions  have  been  incessant  for  nearly  one-quarter  of  a  century. 
He,  in  the  first  place,  applied  a  large  amount  from  his  private  property 
to  effecting  them,  and,  withholding  his  attention  from  all  other  pur- 
suits, devoted  it  exclusively  to  these,  engaging  in  the  public  service 
at  the  national  armory  at  Harper's  Ferry,  for  the  purpose  of  prose- 
cuting them  to  perfection,  in  full  reliance,  strengthened  by  assurances 
from  public  functionaries,  of  ultimately  receiving  from  his  country 
such  a  compensation  as  his  success  and  the  importance  of  the  results 
might  entitle  him  to;  and  that  his  efforts  have  proved  highly  success- 
ful and  important  to  our  country  is  evinced  by  the  reports  relative  to 
them  made  by  gentlemen  of  high  respectability  and  intelligence,  ex- 
tracts from  which  are  annexed,  and  are  herewith  presented. 

The  great  advantages  derivable  from  such  an  improvement  in  the 
rifle  as  would  obviate  the  delays  and  difficulties  attendant  on  loading 
it  induced  many  attempts,  in  different  nations,  at  different  times,  to 
effect  it,  but,  contrary  to  expectation,  always  without  success.  Such 
£reat  and,  apparently,  insurmountable  obstacles  occurred  in  every 
instance  as  to  prevent  its  accomplishment,  and,  it  is  believed,  it  was  at 
length  abandoned  as  hopeless  by  every  nation  that  had  attempted  it. 

The  yet  more  difficult  object  of  effecting  the  fabrication  of  small 
arms,  with  such  accuracy  as  to  have  all  their  component  parts  mutually 
interchangeable,  was  considered  of  so  much  importance  as  to  induce 
great  and  repeated  efforts  by  different  nations  to  effect  it,  and  at 
great  expense,  but  all  their  attempts  proved  ineffectual,  and  at  length 
that  object  came  to  be  considered  as  hopeless,  and  was  abandoned  as 
impracticable  also. 

Your  petitioner  was,  as  before  stated,  induced  to  attempt  effecting 
these  important  and  most  difficult  objects  for  our  country,  and  has 
accomplished  both,  and  so  as  to  render  them  adapted  to  common 
hands,  and  applicable  to  all  our  national  arms ;  but  in  doing  it  he  has 
expended  a  large  portion  of  a  common  life,  and  all  the  property  that 
might  otherwise  have  remained  to  him  for  the  support  of  his  family 
and  of  his  advanced  age.  He  would,  therefore,  request  of  your  hon- 
orable body,  in  consideration  of  having  successfully  effected  these  im- 
{>ortant  objects  at  such  sacrifices,  the  privilege  of  being  allowed  for  a 
imited  period  (twenty  years)  annually  the  amount  which  the  appli- 
cation of  his  invention,  under  his  direction,  will  save  to  the  United 
States  in  the  identical  fabrication  of  the  arms  known  by  his  name,  to 
the  extent  that  the  machinery  constructed  for  them  by  him  at  the 
"United  States  rifle  works  at  Harper's  Ferry  will  produce  in  each  year 
of  that  period,  and  such  other  reward  as  may  appear  to  your  honora- 
ble body  commensurate  to  their  utility  and  importance. 

Washington,  January  5,  1836. 

Note. — Among  the  advantages  to  be  derived  from  the  identicsl 
fabrication,  is  that  of  enabling  our  country  to  have  all  its  arms  made 
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azactly,  in  all  their  dimensioiiB  and  the  relative  positions  of  their 
various  oomponent  parts,  like  to  any  models  established  for  the  na- 
tional service,  however  perfect  those  models  may  be,  thereby  securine 
to  each  kind  of  arm  respectively  the  important  property  of  mutoal 
interchangeability  in  all  its  parts,  and,  in  consequence  of  that  prop- 
erty, the  ability  to  reconstruct  good  and  complete  arms  from  the 
uninjured  parts  of  damaged  ones  of  the  same  kind  whenever  they  get 
injured  in  service,  and  to  do  it  without  much  loss  of  time,  or  the 
intervention  of  workshops. 

The  system  of  the  identical  fabrication  also  furnishes  a  complete 
security  against  that  deterioration  in  manufacturing  our  firearms  to 
which  all  manufactured  productions  are  liable,  and  to  which  they  so 
constantly  tend,  after  they  have  once  arrived  at  a  certain  degree  of 
perfection  in  their  construction. 

The  great  exertions  made  in  Europe,  at  different  periods,  as  well  as 
those  made  in  this  country,  to  effect  such  a  degree  of  perfection  in 
manufacturing  small  firearms,  but  always  unsuccessftilly,  have  folly 
proved  the  immense  difficulty  of  effecting  it ;  and  the  great  amounts 
expended  and  offered  for  effecting  it,  show  the  very  high  opinion  enter- 
tained of  its  value  and  importance  by  different  nations. 


DOOUBIENT  No.  1. 


JEadrads  /rem  the  report  of  the  Oolond  of  Ordnance  to  the  Secretary  o^ 
Wary  in  January,  1827,  on  the  eutgecb  (^  the  HaU's  riJUsy  a/nd  (he 
fabrication  of  than. 

This  description  of  arms  was  first  presented  to  the  notice  of  the 
government  in  1813,  by  Mr.  Hall,  the  inventor.  The  Secretary  of  War 
(then  Greneral  Armstrong)  ordered  a  few  of  them  to  be  procured  for 
trial.  In  1816  samples  were  again  presented,  and  in  1817  (January) 
a  contract  for  one  hundred  of  them  was  made  by  direction  of  the  Secre- 
tary of  War,  with  a  view  to  arming  a  company  of  riflemen  with  them 
by  way  of  experiment ;  these  were  completed  in  that  year,  and  the 
officer  who  received  and  inspected  them  made  a  favorable  report  of 
them.  Mr.  Hall  was  then  desired  to  repair  to  one  of  the  national 
armories  and  attend  to  the  construction  of  a  few  of  the  rifles,  with  a 
view  of  improving  their  model,  and  to  farther  experiment  with  them. 
Four  arms  were  made  and  tried  at  the  armory,  the  officers  of  which 
made  a  report  of  them  in  favorable  terms.  After  these  trials  at  the 
armory,  the  arms  were  submitted  for  examination  and  trial  to  a  board 
of  military  officers  then  assembled  at  Greenleaf 's  point. 

The  result  of  this  examination  proving  the  durability  and  superior 
efficacy  of  this  description  of  arms,  in  a  satisfactory  manner,  arrange- 
ments were  soon  after  made  for  fabricating  a  larger  number  of  them. 

The  arms  referred  to  were  completed  in  the  early  part  of  the  year 
1825,  and  in  September  of  that  year  orders  were  given  for  a  portion  of 
them  being  sent  to  Fortress  Monroe,  in  order  that  they  might,  in  the 
hands  of  me  troops  at  that  station,  be  more  effectually  tested. 

Rep.  0.  C.  128 i 
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Two  of  the  companies  at  Fortress  Monroe  were  armed  with  these 
rifles  in  July  last,  which  have  continued  to  use  them  ever  since.  A 
great  number  of  trials  have  been  made  with  them,  a  full  account  of 
which  is  contained  in  the  report  of  the  staff  of  the  school  of  practice. 

This  report,  made  by  experienced  officers,  after  a  constant  practice 
wite  the  arms  for  five  months,  exhibits  a  very  full  view  of  the  subject, 
and  clearly  demonstrates  the  great  superiority  of  these  arms  over  all 
others  heretofore  used  in  the  public  service. 

The  convenience,  safety,  and  celerity,  with  which  these  arms  are 
loaded  and  fired,  and  the  accuracy  and  effect  of  their  fire,  and  the 
durability  of  the  arms,  have  been  most  effectually  tested,  and  have 

S roved  to  be  not  inferior  in  any  of  these  respects  to  the  common  arms, 
ut  generally  superior  in  all  of  them,  and  particularly  so  in  all  that 
relates  to  celerity  and  effect. 

As  a  general  result,  obtained  by  comparing  Hall's  rifles  with  the 
common  rifles,  and  with  muskets,  it  may  be  stated  that,  with  an  equal 
number  of  men,  firing  for  an  equal  length  of  time,  the  effective  shots 
made  from  each  description  of  arms  will  be  in  the  following  proper- 
tions,  viz:  Hall's  rifles,  100;  common  rifles^  43;  muskets,  37;  bein^ 
an  advantage  in  favor  of  Hall's  over  the  common  rifle  as  9  to  4,  and 
over  the  musket  as  8  to  3 ;  being  more  than  two  to  one  in  both  cases. 

In  conclusion,  I  would  observe  that  it  is  now  thirteen  years  since 
this  description  of  arms  was  first  presented  to  the  notice  of  the  govern- 
ment, and  that  for  nine  years  past,  measures  have  been  in  operation 
for  perfecting  the  model,  and  for  determining  the  effectiveness  of  the 
arms.  Two  thousand  stands  have  been  nearly  completed,  and  the 
recent  trials  with  them  at  Fortress  Monroe,  which  were  designed  to 
test  them  in  the  severest  manner,  have  conclusively  establish^  their 
superiority. 

It  is  but  an  act  of  ji^stice  to  Mr.  Hall,  the  inventor,  to  state  that, 
during  the  whole  of  this  period  ho  has  devoted  himself,  with  the 
greatest  zeal  and  assiduity,  to  the  perfecting  of  this  arm,  and  of  the 
means  for  fabricating  it,  and  that,  in  both,  he  has  been  eminently 
successful;  and  to  him  is  due  the  credit  of  effecting  so  great  an 
improvement  in  firearms. 

The  machinery  used  in  the  fabrication  of  these  rifles  has  been  con- 
structed upon  a  new  and  improved  plan,  by  which  a  very  important 
improvement  in  the  fabrication  of  firearms  has  been  effected.  By  the 
use  of  this  machinery,  each  of  the  various  separate  parts  which,  when 
united,  forms  one  arm,  are  constructed  in  that  perfectly  accurate  and 
uniform  manner,  that  every  one  of  the  parts  of  one  arm  will  fit 
exactly  the  corresponding  parts  of  any  other  arm' of  similar  model. 

This  degree  of  perfection  in  the  fabrication  of  small  arms  has  ever 
been  considered  an  object  of  the  highest  importance  in  all  national 
armories,  and  has  been  frequently  attempted  in  the  armories  of  Europe, 
but  hitherto  without  success,  and  the  attempt  has  been  generally 
abandoned,  from  the  belief  that  the  object  was  unattainable. 

The  machinery  constructed  for  and  used  in  fabricating  the  Hall'i 
rifles  executes  the  work  with  such  exactness  that  the  component  parti 
of  one  hundred  rifles,  made  some  years  past,  have  been  joined  to  other 
parts  made  recently,  without  the  least  difficulty,  all  the  parts  fitting 
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as  exactly  as  if  each  had  heen  separately  adjusted  to  the  particular 
rifle  thus  formed  from  the  scattered  members. 

This  subject  was  considered  of  so  ^reat  importance,  that  a  board, 
consisting  of  practical  armorers  and  intelligent  gentlemen,  was  ap- 
pointed to  inspect  the  machinery,  and  the  work  performed  by  it. 

GEORGE  BOMPORD, 
Brevet  Colondy  on  ordnance  service. 


DOCUMENT  No.  2. 


Exiractsfrom  the  report  of  a  board  of  officers  assembled  at  Oreenleaf^s 
Pointy  1818-'19,  of  which  Colonel  N.  Towson^  the  present  Paymaster 
General  of  the  United  States y  wa^  president. 

On  the  3d  Noyember  last,  at  Greenleaf  s  point,  in  the  city  of  Wash- 
ington, commenced  the  firing  of  a  musket  and  rifle  of  Mr.  Hall's  con- 
Btmction,  and  also  that  of  a  musket  and  a  rifle  of  the  manufactory  of 
Harper's  Ferry,  model  1817.  The  object  the  board  had  in  view  was 
to  ascertain — 
Ist.  The  relative  accuracy. 

2d.  The  force  of  projection.  • 

3d.  The  celerty  of  loading,  and 
4th.  The  durability  of  these  respective  arms. 
On  the  first  subject  of  inquiry,  they  perceive  no  difference  between 
the  rifles,  but  a  manifest  one  in  favor  of  the  new  over  the  common 
musket. 

On  the  second,  no  difference  whatever  between  the  two  muskets  and 
between  the  two  rifles. 

On  the  third,  the  advantage  in  favor  of  the  new  over  the  common 
rifle  is  as  two  to  one. 

It  was  thought  proper  to  dispense  with  the  flring  of  the  common 
arms  after  476  rounds,  and  the  foregoing  comparisons  had  been  made. 
The  firing  of  these  new  arms  was  continued  from  time  to  time,  until 
the  musket  had  been  discharged  7,061  times,  and  the  rifle  7)186  times, 
this  appearing  to  the  board  a  fiitigue  at  least  equal  to  what  these  pieoea 
voola  be  expoaed  to  in  14  or  16  campaigns,  and  probably  more  than 
they  would  be  required  to  undergo. 

The  advantages  of  these  guns  over  the  common  ones  now  in  use 

^,  Igt,  the  celerity  and  ease  with  which  they  may  be  loaded  in  all 

sitdations  ;  it  ia  of  great  consequence  in  the  rifle  ;  the  difficulty  of 

loading  is  the  greatest  objection  to  its  more  general  introduction  into 

Mnrioe. 

2d.  Greater  accuracy  and  less  recoil  (in  the  musket.) 
3d.  Less  weight  (in  the  rifle.) 

N.  TOWSON, 
Lieutenant  Coiond  of  Artillery y  President, 

DOCUMEHT  Ko.  3. 

Ihclracta  from  a  report  by  a  board  of  officers  at  Fortress  Monroe^  in  1826^ 
to  ike  Secretary  of  Wary  rdative  to  the  HaU's  riftesy  {December.) 

Tbe  officers  oompoBing  the  staff  of  the  artillery  school  of  practioe, 
to  whom  was  confided,  by  general  order  No.  43,  dated  July  7>  1886, 
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the  duty  of  testing  the  principle  of  construction,  the  merits  and  de- 
merits of  Hall's  rifle,  by  a  series  of  actual  experiments^  and  of  con- 
trasting their  adyantages  and  disadvantages  with  other  arms  now  in 
use ;  to  determine  the  conyenience,  and  safety,  and  celerity,  with 
which  each  kind  may  be  loaded  and  fired  ;  the  accuracy  and  effect  of 
each,  and  their  respective  durability,  have  now  the  honor  to  report 
that,  on  the  21st  July,  1826,  eighty-seven  of  Hall's  rifles  were  placed 
in  the  hands  of  the  two  light  companies  of  this  school,  and  that  since 
that  time  they  have  been  in  constant  use  for  guards,  parades,  drill, 
and  practice,  subject  to  all  the  casualties  of  service  in  garrison  ;  that 
on  the  28th  July,  these  two  companies  commenced  a  course  of  prac- 
tice in  opposition  to  an  equal  number  of  men  armed  with  the  Spring- 
field musjcets,  and  that  this  practice,  with  some  necessary  and  unavoid- 
able intermissions,  has  contmued  until  the  present  time,  (December, 
1826.) 

The  common  Harper's  Ferry  rifle  having  been  subsequently  issued 
to  one  company,  a  full  course  of  expriments  with  that  arm  has  like- 
wise been  had.  From  these  experiments,  varied  as  suggested  in  a 
letter  from  Colonel  Bomford  to  Captain  Baker,  ordnance  officer  at  the 
school,  the  following  results  have  been  obtained : 

1st.  The  convenience  in  loading  and  firing. 

The  convenience  attending  the  loading  and  firing  of  Hall's  rifle,  as 
compared  with  the  common  Harper's  Ferry  rifle,  or  musket,  may  be 
appreciated  by  a  reference  to  the  great  superiority  which  it  possesses 
over  both  in  the  celerity  of  its  service.  The  labor  of  loading  this  arm 
is  less  arduous,  and  in  constrained  positions,  such  as  will  frequently 
occur,  particularly  with  light  troops,  its  convenient  use  renders  its 
effect  mudi  more  powerful  than  that  of  any  other  kind  of  small  arm 
which  is  known  in  any  service. 

3d.  Celerity  in  loading  and  firing. 

The  advantage  in  favor  of  Hall's  rifle,  in  the  celerity  with  which  it 
may  be  loaded  and  flred,  over  the  common  musket,  has  been  found  to 
be  as  36  to  49  ;  that  is,  the  same  number  of  discharges  were  made 
from  it  in  36  minutes  as  were  made  from  the  musket  in  49  minutes  ; 
and  over  the  Harper's  Ferry  rifle  it  has  the  advantage  in  proportion 
of  5^  to  12,  and  this,  too,  when  loading  Hall's  rifle  with  two  bullets. 
In  firing  at  random,  T7  discharges  were  made  from  five  Hall's  rifles 
in  4^  minutes ;  from  five  muskets  54 ;  and  from  five  Harper's  Ferry 
rifles  37  discharges  in  the  same  time.  In  constrained  positions,  such 
as  sitting  on  the  ground,  &c.,  the  advantage  in  favor  of  Hall's  rifle  ii 
still  greater,  the  same  number  of  discharges  having  been  made  frosr 
it  in  21  minutes  as  were  made  from  the  muskets  in  4^  minutes,  an(f 
from  the  common  rifle  in  9  minutes. 

3d.  The  safety  in  loading  and  firing. 

In  point  of  safety,  it  is  believed  that  the  exemption  of  Hall's  rtk 
from  the  possibility  of  being  overloaded  during  the  confusioa  and 
hurry  of  action,  to  which  inconvenience  other  arms  are  liable^  gives  it 
a  character  for  safety  which  adds  to  its  general  merit. 

In  muskets,  the  consequence  of  overloading,  by  producing  intimkla* 
tion,.and  by  inflicting  wounds,  by  rendering  the  bearer  unfit  for  ser- 
vice, and  damaging  the  arm  itself,  are  too  serious  not  to  render  itim* 
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B^rtant  to  obviate  them  ;  and  from  the  peculiar  construction  of  the 
all's  riflei  it  is  believed  that  this  objection,  which  holds  with  respect 
to  other  arms,  is  completely  removed  in  this. 
4th.  The  accuracy  and  effect  of  the  arms. 

In  the  accuracy  of  their  fire  no  important  difference  has  been  found 
to  exist  between  the  two  kinds  of  rifles  at  short  range ;  but  in  a  course 
of  experiments  with  the  same  number  of  Hall's  rifles  and  common 
muskets,  it  was  found  that  from  an  equal  number  of  discharges  made 
by  either  party,  at^  equal  distances  from  the  object  fired  at,  and 
always  under  similar  circumstances,  the  former  arm  placed  7,501  bul- 
lets, and  the  musket  5,346  bullets  in  the  same  sized  target ;  a  difference 
of  execution  in  the  ratio  of  more  than  7  to  5  in  favor  of  the  accuracy 
of  Hall's  rifle.  This  difference  of  execution  added  to  the  advantages 
possessed  by  Hall's  rifle  in  point  of  celerity  of  firing,  it  being  as  3  to 
2  over  the  common  musket^  and  as  2  to  1  over  the  Tcommon)  rifle  gives 
to  this  arm  an  immense  superiority  over  both  toe  musket  and  the 
common  rifle  in  the  effect  produced. 

In  long  ranges  of  408  yards,  although  the  rifles  were  fired  with 
their  usual  charge  of  powder,  which  is  about  two-eighths  the  weight 
of  their  bullet,  and  the  musket  with  the  greater  charge  of  two-fifths 
the  weight  of  the  ball,  the  relative  execution  was  found  to  be  yet 
more  favorable  to  the  power  of  the  Hall's  rifle. 

The  Hall's  rifle,  after  having  sustained  8,710  discharges,  appears 
in  a  fit  condition  for  service.     Considering  the  number  of  discharges 
which  had  been  made  to  equal  the  service  that  would  be  required  of 
the  arm  in  sixteen  active  campaigns,  this  practice  was  discontinued. 
The  relative  force  of  projection  which  the  three  kinds  of  arms  pos- 
sess (common  rifle,  or  Harper's  Ferry  rifle,  musket,  and  Hall's  rifle,) 
has  been  determined  by  firing  them  at  short  distances  into  seasoned 
white  oak  planks,  with  charges  of  powder  of  equal  strength,  and 
equally  proportioned  to  the  weight  of  the  ball  which  is  used  in  each. 
The  charge  of  powder  weighed  two-fifths  the  weight  of  the\)ullet.  In 
this  experiment  no  important  difference  was  found  in  the  force  with 
which  the  ball  was  projected  from  the  different  guns,  the  depth  which 
they  penetrated  sometimes  varying,  in  consequence  of  greater  or  less 
obstructions,  (from  the  different  degrees  of  compactness  of  the  plank 
into  which  they  were  fired,)  in  favor  of  one  and  sometimes  another^ 
producing  so  near  an  equality  in  the  experiments,  that  to  neither  arm 
can  a  preference,  in  this  respect,  be  awarded ;  but,  at  a  range  of  408 
yards,  and  with  the  reduced  proportion  of  two-eighths  the  weight  of 
its  bullet,  the  penetration  of  the  shot  from  the  Hall's  rifle,  as  appears 
by  the  table  of  that  practice,  was  found  to  be  equal  to  that  of  the 
musket  with  its  charge  of  two-fifths  ;  and  at  all  the  medium  distances 
its  force  has  been  found  not  inferior  to  either  the  Harper's  Ferry  rifle 
or  the  musket. 

In  reporting  its  opinion  of  the  general  utility  of  Hall's  rifle,  the 
staff  of  the  school  expresses  its  perfect  conviction  of  the  superiority  of 
this  arm  over  every  other  kind  of  small  arm  now  in  use ;  and  this 
opinion  has  been  formed  after  having  seen  two  companies  armed  with 
them  for  five  months,  performing  all  the  duties  to  which  troops  are 
liable  in  garrison,  and  contrasting  them  in  a  variety  of  ways  with  the 
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common  rifle  and  musket,  in  all  which  trials  their  great  and  general 
superiority  has  been  manifest. 

The  uniformity  which  appears  to  exist  in  the  dimensions  of  all  its 
component  parts  is  peculiar  to  this  arm,  and  it  is  considered  a  great 
improvement  in  their  construction  that  the  several  parts  are  so  exactly 
similar  as  to  suit  equally  well  when  applied  to  any  of  the  rifles. 

A.  EUSTIS,  Lt  Col.  Commandant. 

J.  B.  CRANE,  Major  4tk  Artillery. 

J.  F.  HTELEMAN,  Mcgor  U.  S.  Army. 

R.  L.  BAKER,  Capt.  and  Director  <f  Art. 
FoRTRBSS  Monroe,  December,  1826. 


DOCUMENT  No.  4. 


ExtracU  from  a  report  of  a  hoard  of  commissioners  in  January,  1827, 
consisting  of  practiced  armorers  and  inteUigerU  gentlemen,  appoifded 
by  the  United  States  Ordnance  Department  to  eocamine  the  machinery 
invented  for  fabricating  the  EaU's  rifles. 

In  making  this  examination  our  attention  was  directed,  in  the  first 
place,  for  several  days,  to  viewing  the  operations  of  the  numerous  ma- 
chines which  were  exhibited  to  us  by  the  inventor,  John  H.  Hall. 
Captain  Hall  has  formed  and  adopted  a  system  in  the  manufacture  of 
small  arms  entirely  novel,  and  which,  no  doubt,  may  be  attended 
with  the  most  beneficial  results  to  the  country,  especially  if  carried 
into  efiect  on  a  large  scale. 

His  machines  for  this  purpose  are  of  several  distinct  classes,  and 
are  used  for  cutting  iron  and  steel,  and  for  executing  wood  work,  all 
of  which  Are  essentially  di£ferent  from  each  other,  and  difler  ma- 
terially from  any  other  machines  we  have  ever  seen  in  any  other 
establishment. 

Their  general  merits  and  demerits,  when  contrasted  with  the  sev- 
eral machines  hitherto  in  general  use  for  the  manufacture  of  small 
arms,  will,  perhaps,  be  better  understood  by  pointing  out  the  dif- 
ference of  the  results  produced  by  them,  than  by  any  very  accurate 
description  of  the  machines  themselves. 

It  is  well  known,  we  believe,  that  arms  have  never  yet  been  made 
so  exactly  similar  to  each  other  by  any  other  process  as  to  require  no 
marking  of  their  several  parts,  and  so  that  those  parts,  on  being 
changed,  would  suit  equally  well  when  applied  to  every  other  arm, 
(of  the  same  kind  ;)  but  the  machines  we  have  examined  effect  thtf 
with  a  certainty  and  precision  we  should  not  have  believed  till  v« 
witnessed  their  operations. 

To  determine  this  pointy  and  test  their  uniformity  beyond  all  con- 
troversy, we  requested  Colonel  Lee,  (acting)  superintendent  of  tlfi 
United  States  armory  at  this  place,  to  send  to  Hall's  armory  five 
boxes,  containing  100  rifles,  manufactured  by  him  in  1824,  and  which 
had  been  in  the  arsenal  (United  States  arsenal)  since  that  period.  We 
then  directed  two  of  his  workmen  to  strip  ofi*  the  work   from 
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Stocks  of  ^the  whole  hundred,  and  also  take  to  pieces  the  several  parts 
of  the  receivers,  so  called,  and  scattered  them  promiscuously  over  a 
long  joiner's  work  bench.  One  hundred  stocks  were  then  brought 
from  Hall's  armory,  which  had  been  just  finished,  and  on  which  no 
work  or  mounting  had  ever  been  put.  The  workmen  then  commenced 
putting  the  work  taken  from  off  the  stocks  brought  from  the  United 
States  arsenal  on  to  the  100  new  stocks,  the  work  having  been  re- 
peatedly mixed  and  changed  by  us  and  the  workmen  also ;  all  this 
was  done  in  our  presence,  and  the  arms,  as  fast  as  they  were  put 
together,  were  handed  to  us  and  minutely  examined.  We  were  un- 
able to  discover  any  inaccuracy  in  any  of  their  parts  fitting  each 
other,  and  we  were  fully  persuaded  that  the  parts  fitted,  after  all  the 
changes  they  must  have  undergone  by  the  workmen,  as  well  as  those 
made  designedly  by  us  in  the  course  of  two  or  three  days,  with  as 
much  accuracy  and  correctness  as  they  did  when  on  the  stocks  to 
which  they  originally  belonged. 

If  the  uniformity,  therefore,  in  the  component  parts  of  small  arms 
is  an  important  desideratum,  which,  we  presume,  will  not  be  doubted 
by  any  one  the  least  conversant  with  the  subject,  it  is,  in  our  opinion, 
completely  accomplished  by  the  plan  which  Captain  Hall  has  carried 
into  effect.  By  no  other  process  known  to  us  (and  we  have  seen  most^ 
if  not  all,  that  are  in  use  in  the  United  States)  could  arms  be  made 
so  exactly  alike  as  to  interchange  and  require  no  marks  on  the  dif- 
ferent parts ;  and  we  very  much  doubt  whether  the  best  workmen 
that  may  be  selected  from  any  armory,  with  the  aid  of  the  best  ma- 
chines in  use,  elsewhere,  could,  in  a  whole  life,  make  a  hundred  rifles 
or  muskets  that  would,  after  being  promiscuously  mixed  together,  fit 
each  other  with  the  exact  nicety  that  is  to  be  found  in  those  manu- 
fitctured  by  Captain  Hall. 

The  quality  of  the  work  performed, — We  have  already  remarked  on 
this  point  when  speaking  of  the  uniformity  of  the  arms ;  we  will, 
however,  further  observe,  that,  in  point  of  accuracy,  the  quality  of 
the  work  is  greatly  superior  to  anything  we  have  ever  seen  or  expect 
to  see,  in  the  manufacture  of  small  arms,  and  cannot,  with  any  degree 
of  propriety,  be  compared  with  work  executed  by  the  usual  methods, 
and  it  fully  demonstrates  the  practicability  of  what  has  been  considered 
almost  or  totally  impossible  oy  those  engaged  making  arms,  vis :  of 
their  perfect  uniformity. 

It  appears  equally  evident  to  us  that  ten  thousand  arms,  in  one 
parcel,  may  be  made  by  the  new  machinery,  and  all  so  accurately  that 
all  their  parts  will  suit  equally  well  when  interchanged. 

As  a  brief  description  of  the  several  machinep,  embracing  the  ma- 
terial peculiarities  which  distinguish  them  is  desired,  the  following  is 
offered  as  conveying  as  correct  ideas  on  the  most  material  points  as  we 
are  able  to  give  at  this  time.  In  the  first  place  they  possess  the  im- 
portant properties  of  great  stability  and  accuracy  of  construction  in 
all  their  parts  where  these  properties  are  necessary,  and  in  the  second 
place  great  durability. 

The  system  which  Captain  Hall  has  carried  into  complete  effect,  of 
making  all  the  component  parts  of  his  arms  alike,  renders  it  impossi- 
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ble  for  the  workmen  to  deriale  from  the  established  models  without 
being  detected. 
It  also  effectoally  secures  the  fidthfulness  of  the  inspectors  of  those 

SartSy  and  it  will  enable  them  to  proceed  in  the  discharge  of  thar 
nties  with  the  utmost  security  in  eyerything  relating  to  tiie  forms  and 
dimensions  and  relative  proportions  of  the  arms  and  their  component 
parts. 

JAMES  GABBINGTON, 
LUTHER  SAGE, 
JAMES  BELL. 


DOCUMENT  No.  6. 


Queatums  proposed  by  the  honorable  James  J.  McKay ^  of  the  Committee 
OH  MUitary  Affairs,  to  the  chief  of  the  Ordnance  Dqaartment,  viz  : 

Question  1.  How  long  has  Captain  Hall  been  in  the  public  seryioe. 
and  the  amount  of  compensation  paid  him,  and  for  what  objects  ? 

Answer.  Captain  Hall  has  been  in  the  public  service  from  the  19th 
of  March,  1819,  up  to  the  present  time.  He  received  as  a  compensa- 
tion for  his  personal  services,  from  March  19, 1819,  to  March  8, 1827, 
at  the  rate  of  $60  per  month  ;  and  during  the  same  period  he  received, 
as  a  fee  for  the  invention  of  his  rifie,  the  sum  of  one  dollar  for  each 
rifle  manufactured,  amounting  to  $2,000.  He  received  from  March  8, 
1827,  to  October  1, 1834,  at  the  rate  of  $1,460  per  annum,  for  his  per- 
sonal services,  and  $9,000  as  a  fee  for  the  invention  of  his  '^labor- 
saving"  machinery,  being  $1  on  each  rifle  manufactured  during  that 
time.  In  addition  to  which  he  was  allowed  quarters  free  of  rent,  and 
the  usual  allowance  of  fuel  during  the  period  above  named.  He  has 
also  received  during  the  jear  1835,  the  sum  of  $2^600^  being  $1,600 
for  his  invention,  and  $1,000  for  his  personal  services,  making  the 
total  amount  he  has  received  for  personal  services,  the  invention  of 
his  rifle,  and  the  invention  of ''  labor-saving"  machinery,  from  March 
19,  1819,  to  December  31,  1835,  $29,583  90. 

Question  2.  Have  any  contracts  been  made  by  the  War  Department 
with  Captain  Hall  respecting  his  rifles  ?  How  many  have  be^n  made, 
and  how  much  money  has  been  paid  him  therefor,  in  execution  of  said 
contracts,  and  if  the  same  were  in  writing,  copies  of  them? 

Answer.  There  have  been  three  contracts  entered  into  by  the  Ord- 
nance Department  with  Captain  Hall  respecting  his  rifles,  (copies  of 
which  are  enclosed,)  and  he  has  been  paid  for  the  execution  of  said 
contracts  the  sum  of  $26,983  90,  which,  added  to  the  sum  of  $2,600 
paid  him  during  the  year  1835,  makes  the  total  amount  he  has  received 
$29,683  90.  The  number  of  rifles  made  at  the  government  armoritf 
is  11,002. 

Question  3.     How  many  of  Captain  Hall's  rifles  will  the  public  ser- 
vice probably  require  during  the  next  twenty  years? 

Answer.     The  number  of  Hall's  patent  arms  that  will  probably  be 
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leqoired  daring  the  next  twenty  years,  would,  at  the  rate  at  whicb 
they  Are  now  mannfactured,  amount  to  about  80,000  stands :  that  is  to 
say,  3,000  to  be  made  annually  by  gOTernment  at  the  Harper*s  Ferry 
armory,  and  1,000  at  the  private  armories.  But  should  Hall's  patent 
be  adopted  as  a  substitute  for  the  musket  and  ordinary  rifle  and  ordi- 
nary carbine,  as  its  ^reat  advantages  fully  justify,  then  the  number  to 
be  manufactured  dunng  the  next  twenty  years  would  be  nearly  820,000 
stands.  Yet,  as  it  might  be  hazardous  to  introduce  so  great  a  change 
into  the  principal  weapon  of  the  country,  (though  in  all  human  reason 
it  would  be  accompanied  with  signal  advantage,)  its  adoption,  there- 
fore, it  is  believed,  should  be  gradual ;  and  it  is  thought  that  at  least 
one-fourth  of  the  small  arms  to  be  made  during  the  next  twenty  years 
should  be  of  that  construction.  On  this  supposition,  the  number  to 
be  manufactured  during  the  next  twenty  years  would  be  nearly  206,000 
stands.  In  this  estimate  no  allowance  is  made  for  the  gradual  increase 
of  the  population,  or  for  the  additional  number  that  might  be  required 
in  the  event  of  a  war  during  that  period. 

Qnestion  4.  Has  the  department  any  established  usage  in  making 
compensation  to  inventors  for  the  use  of  their  inventions,  and  what  is  it? 

Answer.  The  department  has  no  established  usage  in  making  com- 
pensation to  inventors.  The  usual  method  has  been  to  enter  into  con- 
tract on  the  best  terms  that  could  be  agreed  on  ;  though  it  seems  to 
have  been  a  rule  very  generally  established  (and  adopted  in  some  cases 
by  the  Ordnance  Department)  to  grant  inventors  one-third  or  one-half 
the  saving  produced  by  the  invention. 

Question  5.  Was  the  machinery  at  Harper's  Ferry  and  else- 
where used  in  the  fabrication  of  Hall's  invented  rifle,  put  up  by  the 
government,  and  if  so,  the  cost  and  saving  effected  in  the  fabrication 
of  said  arms? 

Answer.  The  whole  of  the  machinery  used  at  Harper's  Ferry,  in 
the  fabrication  of  Hall's  rifle,  was  put  up  at  the  expense  of  the  United 
States.  By  the  report  of  the  superintendent  of  the  Harper's  Ferry 
armory,  of  October  12, 1835,  it  appears  that  the  sum  of  |l49,410  79 
had  been  expended  upon  machinery  atid  tools  from  1819  to  Slst  De- 
cember, 1834.  It  is  proper  to  remark  that  no  separate  account  has 
been  kept  in  this  office  of  tools  made  from  that  of  machinery ;  and 
that  that  sum  must  be  regarded  as  including  both  tools  and  machinery. 

The  machinery  used  '^  elsewhere,"  that  is  at  the  private  armories, 
^^as  pnt  up  by  private  individuals. 

The  saving  alluded  to  in  this  question  refers,  it  is  thought,  to  the 
di&rence  between  the  smallest  cost  of  the  arm  as  made  by  Mr.  Hall 
in  the  got>emment  armories,  and  its  smallest  cost  as  made  by  private 
annories  at  the  present  time.  In  this  view  of  the  subject  the  ^'  saving 
^f^ded"  would  be  the  excess  of  the  cost  at  the  private  armories  above 
that  at  the  national  armories,  and  this  last  is  ascertained  as  follows : 
To  amount  of  component  parts  of  arms  and  flasks  on 

hand  Ist  Jiinuary  1834  .  .  -  .    $44,637  34 

To  value  of  nnwrought  materials  on  hand  Jan.  1,  1834      13,980  64 
To  amount  of  payments  made  by  the  paymaster  for  the 

rifle  fiictory  .  .  .  ,  .      28,088  61  • 

To  value  of  articles  received  from  the  storekeet>er  -      11,911  39 
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To  value  of  powder  received  from  the  Washington  arsenal         $420  00 
To  interest  on  capital  employed  for  the  year  1834,  esti- 
mated at  $190,000,  at  5  per  cent  ...        9^500  00 

108,537  98 


By  amount  expended  in  permanent  improvements        -  $5,640  19 

By  arms  and  appendages  made,  viz :  970  rifles,  at  $21  13  20,503  85 

By  bayonets,  screw-drivers,  wipers,  &c.             -           -  14,048  82 
By  component  parts  of  rifles  and  flasks  on  hand  31st 

December,  1834           -           -           -           -           -  53,214  02 

By  unwrought  materials  on  hand  31st  December,  1834  15,131  12 

108,537  98 


Thus  the  970  rifles  cost  $20,503  85,  or  $21  13  per  stand,  and  the 
contract  price  with  Colonel  North  being  now  $17  20,  there  appears, 
thus  far  to  have  been  no  saving. 

But  with  regard  to  the  saving  effected  at  different  periods  at  the 
national  armories^  from  the  macninery  erected  by  Mr.  Hall  for  the 
government,  the  following  statement  will  show  that  between  1817 
and  1833.  the  cost  of  the  arm  has  been  reduced  in  the  ratio  of  $25  to 
14  50,  nearly  one-half.  As  the  interest  of  capital  employed  was  not 
considered  in  making  up  the  following  statement,  it  shows  less  than 
the  absolute  cost ;  but  it  suffices  to  e^diibit  the  successive  reductions  of 
price  made  by  successive  improvements  in  machinery. 

In  1817,  Hall's  rifle,  exclusive  of  interest  on  capital,  cost 

government  by  open  purchase            ...  $26  00 

From  1819  to  1825,  the  cost  exclusive  of  interest,  manu- 
factured by  government  at  Harper's  Ferry             -  21  57 

In  1826,  they  cost,  exclusive  of  interest            -           -  17  82 

In  1832,  they  cost,  exclusive  of  fnterest            -            .  14  50 

Question  6.  The  general  views  of  the  /iepartment  respecting  the 
value  of  Captain  Hall's  inventions,  and  the  amount  of  compensation 
that  he  may  be  entitled  to  from  the  Government. 

Answer.  Captain  Hall's  invention,  has  been  thoroughly  tested  at  the 
two  principal  posts  of  artillery  and  infantry,  viz:  Fort  Monroe  and 
Jefferson  Barracks  by  long  and  severe  service  in  the  hands  of  several 
companies  of  artillery  and  infantry,  and  by  private  individuals.  Many 
of  his  arms  have  also  been  applied  for  by  and  issued  to  the  States ;  and 
the  Ordnance  Department  has  received,  from  time  to  time,  formal  re- 
ports from  boards  of  officers,  and  from  individual  officers  to  whom  the 
subject  has  been  submitted,  and  in  all  the  trials  and  comparisons  witl 
other  firearms  to  which  it  has  been  submitted,  whether  by  private  or 
official  persons,  it  has  invariably  maintained  its  decided  superioritj 
over  all  other  firearms ;  and,  in  short,  there  is  no  longer  any  doubt 
of  its  being  the  best  small  firearm  now  known. 

With  regard  to  the '' amount  of  compensation  which  he  may  be 
entitled  to  from  the  government,"  this,  it  is  imagined,  is  now  eaiy 
for  the  committee  to  determine,  from  the  statement  of  the  number 
X3,000)  now  annually  made  at  Harper's  Ferry,  and  of  thecost  of  the  rifle 
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as  now  made.  It  is  probable  that,  from  the  improvements  Captain 
Hall  is  constantly  introducing,  and  from  the  reductions  in  price  he 
has  already  made  in  the  arm,  that  it  will  not  be  long  before  he  effects 
a  great  saving ;  and  that  after  a  time  this  saving  will  not  be  much  in- 
ereased  or  reduced. 

GEORGE  BOMFORD, 

Cd(ynd  of  (h^dnance. 
Ordi&ngb  Office,  February  8,  1835. 


PAPER  1. 

Orbkanob  Officb,  March  19,  1819. 

It  is  agreed  between  John  H.  Hall  and  Decius  Wadsworth, 
colonel  of  ordnance  in  the  service  of  the  United  States,  acting  with 
the  approbation  and  consent  of  the  honorable  John  C.  Calhoun, 
Secretary  of  War,  that,  in  consideration  of  the  sum  of  one  thousand 
dollars,  to  be  paid  to  the  said  John  H.  Hall,  the  United  States 
shall  he  entitled  to  manufacture,  at  any  of  the  public  armories,  a 
number  of  rifles  or  other  firearms,  not  exceeding  one  thousand 
stands,  after  the  plan  and  model  of  the  firearms  invented  or  im- 
proved, or  claimed  to  have  been  invented  or  improved  by  the 
said  Hall,  for  which  invention  he  has  obtained  letters  patent 
from  the  President  of  of  the  United  States,  dated  in  May,  1811,  giv- 
ing him  the  exclusive  privilege  of  making  and  using  the  said  improve- 
ment. 

It  is  further  agreed  that  the  said  John  H.  Hall  shall  serve  at  Har- 
per's Ferry,  or  such  other  place  as  may  be  judged  convenient,  in  the 
capacity  of  an  assistant  armorer  during  the  fabrication  of  the  said  one 
thousand  rifles  or  other  firearms,  and  shall  do  and  perform  the  duty  of 
an  assistant  armorer  in  instructing  and  directing  the  workmen  to  be 
employed  in  fabricating  the  firearms  above  specified ;  it  being  under- 
stood that,  during  the  time  of  his  being  so  employed  as  an  assistant 
armorer,  he  shall  be  borne  on  the  rolls  of  the  armory  and  be  paid  in 
that  capacity,  at  the  rate  of  sixty  dollars  per  month,  commencing  with 
the  first  of  the  present  month. 

It  is  understood  that  any  neglect  or  default  on  the  part  of  said  Hall 
in  performing  the  covenant  aforesaid,  shall  not  prejudice  the  right  of 
the  United  States  to  fabricate  one  thousand  stands  of  arms  as  above. 

In  witness  whereof  the  parties  have  hereunto  set  their  hands  and 
seals  the  day  and  year  above. 

DECIUS  WAD8W0RTH, 

Cclond  of  Ordnance. 
JOHN  H.  HALL. 

Witnesses:  Wm.  Little, 

J.  T.  Alexander. 

The  provisioDS  and  conditions  of  the  above  contract  are  extended  to 
an  additional  number  of  one  thousand  rifles. 

JuLT,  1824. 
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PAPER  3. 

This  agreement,  made  this  eighth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-seven,  between  George 
Bomford,  brevet  colonel,  on  ordnance  service,  in  the  service  of  ue 
United  States,  acting  with  the  consent  and  under  the  direction  of  the 
honorable  James  Barbour,  Secretary  of  War,  of  the  one  part,  and 
John  H.  Hall,  of  Harper's  Ferry,  in  the  State  of  Virginia,  of  the  other 
part,  witnesseth : 

First.  That  the  said  Hall  grants  to  the  United  States,  for  one  year, 
or  till  three  thousand  of  the  Hall's  rifles  are  completed,  or  a  quantity 
of  the  component  part  of  the  rifles  equivalent  in  amount  to  three 
thousand  of  the  finished  arms,  the  privilege  of  using  certain  machines 
invented  by  him,  for  which  invention  he  has  obtained  letters  patent 
from  the  President  of  the  United  States,  dated  on  the  Tth  day  of 
March,  1827^  giving  him  the  exclusive  privilege  of  making  and  using 
such  machines.  The  said  Hall  further  agrees  to  relinquish  to  the 
United  States,  during  the  same  period,  the  free  use  of  any  other 
machines  which  have  been  or  may  be  invented  or  approved  by  him, 
and  which  have  been  or  may  be  constructed  under  his  direction  at  the 
national  armory  at  Harper's  Ferry,  in  Virginia. 

Second.  It  is  further  agreed  that,  in  consideration  of  the  privilege 
granted  and  relinquishments  made  in  the  first  article  of  this  agree- 
ment, that  the  United  States  shall  pay  to  the  said  Hall  the  sum  of  one 
dollar  for  each  and  every  arm  made  by  the  aid  or  use  of  said  machinery  ; 
or,  in  lieu  of  the  sum  of  one  dollar  for  each  arm,  at  the  option  of  tae 
United  States,  such  sum  as  shall  be  equal  to  one-half  the  amount 
saved  to  the  public  by  the  use  of  said  machinery.  It  is  agreed,  also, 
that  the  payments  herein  stipulated  shall  be  made  quarter-yearly,  and 
to  an  amount  proportional  to  the  amount  of  the  work  done  with  the 
said  machinery. 

Third.  It  is  further  agreed  that  the  said  Hall  shall  give  his  per- 
sonal services  at  the  armory  at  Harper's  Ferry,  in  superintending  the 
fabrication  of  three  thousand  of  the  arms  before  mentioned,  and  in  per- 
fecting the  machinery  therefor  ;  and  also  in  improving  the  methods  of 
conducting  the  business  of  fiabricating  said  arms  ;  in  consideration  of 
which  service  it  is  agreed^  on  the  part  of  the  United  States,  that  his 
compensation  shall  be  at  the  rate  of  one  thousand  four  hundred  and 
fifty  dollars  per  annum,  and  that  it  shall  be  paid  in  equally  monthly 
payments,  the  first  payment  to  be  made  on  the  last  day  of  March, 
1827. 

It  is  expressly  conditioned  that  no  member  of  Congress  is  or  shall 
be  admitted  to  any  share  or  part  of  this  contract  or  agreement,  or  to 
any  benefit  to  arise  thereupon. 

In  witness  whereof,  the  parties  aforesaid  have  hereunto  set  th^ir 
hands  and  affixed  their  seals  the  day  and  year  first  above  written. 

JOHN  H.  HALL,  [sbal.] 

GEORGE  BOMFORD,  [sbal.] 
Brevet  Colondy  on  Ordnance  aervtbe. 

Witness  present :  W.  Wade. 
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This  agreement,  made  this  22d  of  Aprils  1828,  between  G.  Bomford, 
brevet  colonel  of  artillery  on  ordnance  duty,  in  the  service  of  the 
United  States,  acting  with  the  consent  and  under  the  direction  of  the 
honorable  J.  Barbour,  Secretary  of  War,  of  one  part,  and  J.  H.  Hall, 
of  Harper's  Ferry,  in  the  State  of  Virginia,  ot  the  other  part,  wit- 
nesseth : 

First,  That  the  said  Hall  grant  to  the  United  States  for  two  years 
from  the  8th  March,  1828,  or  till  six  thousand  of  Hall's  rifles  are  com- 
pleted, in  addition  to  those  mentioned  in  the  contract  of  March  8, 
182*7,  or  a  quantity  of  the  component  parts  of  the  rifles  equivalent  in 
amount  to  six  thousand  of  the  finished  arms,  the  privilege  of  using 
certain  machines  invented  by  him,  for  which  invention  he  has  obtained 
letters  patent  from  the  President  of  the  United  States,  dated  on  the 
7th  March,  1827,  giving  him  the  exclusive  privilege  of  making  and 
using  such  machines.  The  said  Hall  further  agrees  to  relinquish  to 
the  United  States,  during  the  same  period,  the  free  use  of  any  other 
machines  which  have  been  or  may  be  invented  or  improved  by  him, 
and  which  have  been  or  may  be  constructed  under  his  direction,  at  the 
national  armory  at  Harper's  Ferry,  Virginia. 

Second.  It  is  further  agreed  that,  in  consideration  of  the  privilege 
granted  and  relinquishments  made  in  the  first  article  of  this  agree- 
ment, that  the  United  States  shall  pay  to  the  said  Hall  the  sum  of  one 
dollar  for  each  and  every  arm  made  by  the  aid  or  use  of  said  machinery  ; 
or,  in  lieu  of  the  sum  of  one  dollar  tor  each  arm,  at  the  option  of  the 
United  States,  such  sum  as  shall  be  equal  to  one-half  of  the  amount 
saved  to  the  public  by  the  use  of  said  machinery.  It  is  agreed,  also, 
that  the  payments  herein  stipulated  shall  be  made  quarter-yearly,  and 
to  an  amount  proportional  to  the  amount  of  the  work  done  with  the 
said  machinery. 

Third.  It  is  further  agreed  that  the  said  Hall  shall  give  his  personal 
services  at  the  armory  at  Harper's  Ferry,  in  superintending  the  fab- 
rication of  six  thousand  of  the  arms  before  mentioned,  and  in  perfect- 
ing the  machinery  therefor,  and  also  in  improving  the  method  of  con- 
dncting  the  business  of  fabric-tting  said  arms ;  in  consideration  ot 
which  services  it  is  agreed  on  the  part  of  the  United  States,  that  his 
compensation  shall  be  at  the  rate  of  $1,460  per  annum,  and  that  it 
shall  be  paid  in  equal  monthly  payments. 

It  is  expressly  conditioned  that  no  member  of  Congress  is,  or  shall 
be  admitted  to  any  share  or  part  of  this  contract  or  agreement,  or  to 
any  benefit  to  arise  thereupon. 

In  witness  whereof,  the  parties  aforesaid  have  hereunto  set  their 
hands  and  aflixed  their  seals,  the  day  and  year  first  above  written. 

JOHN  H.  HALL,     [l.  s.] 
GEO.  BOMFORD,    [l.  s.) 
Bt.  Col.  J  on  Ord.  service. 

Witness  present:  W.  Wadb. 
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Habpbb's  Fsrkt  Abmort, 

June  7,  1839. 

Sir:  Agreeably  to  your  instructioD  of  the  2l8t  ultimo^  we  haye 
carefully  examined  the  case  of  Mr.  Blanchard,  from  the  best  souroes 
of  information  within  our  reach,  and  have  the  honor  to  report  the 
following : 

It  appears  from  the  records  of  the  armories,  that  after  allowing  a 
fair  valuation  for  the  fixtures,  machines,  water-power,  water-wheels, 
building,  &c.,  and  also  estimating  the  probable  cost  for  keeping  the 
same  in  repair  during  the  period  of  14  years,  with  the  addition  of 
the  interest  upon  the  estimated  capital,  the  one  half  of  the  net 
saving  at  Springfield  upon  a  musket  has  been  S^^^  cents,  and  at 
Harper's  Ferry,  lOyV  cents. — (See  papers  marked  A  and  B.)  And 
that  there  have  been  manufactured  and  delivered  to  the  military  store- 
keeper at  the  former  place,  from  1828  to  1838^  inclusive,  160,700; 
the  average  number  of  which  for  the  three  years  ensuing  is,  43,827, 
making  the  aggregate  of  204,527  for  14  years,  and  at  the  latter, 
116,685  for  the  same  period  upon  which  the  average  for  three  years  is, 
31,823,  making  the  aggregate  148,508.  The  amount  now  due  to  Mr. 
Blanchard  is,  agreeably  to  our  calculation,  $1,880  31  from  the  Spring- 
field armory,  and  $4,773  13  from  the  Harper's  Ferry  armory,  (see 
paper  marked  0,)  making  a  total  of  $6,653  44.^ 

It  may  be  proper  to  remark  that,  in  the  investigation  of  the  sub- 
ject^ we  have  endeavored  as  far  as  practicable  to  be  governed  by  the 
principle  settled  by  the  department,  in  estimating  the  amount  of 

capital  invested be  found  upon  the  records  of  the  armories. 

Yet,  after  all,  we  are  not  sure  that  it  is  strictly  correct,  because  the 
case  is  one  of  an  extremely  complicated  character.  We  have,  how- 
ever, aimed  to  do  justice,  both  to  the  government  and  to  Mr.  Blanchard, 
and  if  we  have  failed  in  either,  it  is  to  be  attributed  to  the  absence  of 
more  certain  information  and  the  weakness  of  human  judgment,  as 
we  have  given  the  subject  a  full,  patient,  and  thorough  investigation. 

We  have  the  honor  to  be,  very  respectfully,  your  obedient  servants, 

JOHN  ROBB, 

SuperifUendefd,  &ningfidd. 
EDWARD  LUCAS,  Jr., 

SuperifUendentj  Harper's  Ferry. 

Lieut.  Col.  Gborgs  Taloott, 

Ordnance  Department^  WashingtoUy  D.  C. 

A  copy.    Teste : 

A.  W.  KITZMILLEiB,  Clerk 


*Thi8  sum  sabBeqnentlj  pftid  to  Robert  BUuicluurd. 
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In  thb  Housb  of  Bbpbjssbntativbb^  March  28,  1850. 

Mr.  J.  A.  King,  from  the  Committee  on  Military  Affairs^  reported 

the  following  bill : 

A  BILL  for  the  relief  of  B.  M.  Bonton,  Harriet  F.  Fisher,  and  George  Wright. 

Be  U  enaded  by  the  Senate  and  House  of  Eepresewlcdivea  of  the  United 
(^  America  in  Congress  assembledy  That  the  Secretary  of  the  Treasary 
be,  and  he  is  hereby,  authorissed  and  directed  to  pay  to  B.  M.  Bouton, 
of  West  Troy,  in  the  State  of  New  York,  the  sum  of  five  thou- 
sand dollars  as  compensation  for  the  use  of  the  said  Bouton's  patent 
machine  for  making  percussion  caps :  Provided^  The  said  Bouton  shall 
first  assign  and  transfer  to  the  United  States  the  right  to  build  and 
use  the  same  at  their  armories,  arsenals,  and  navy  yards,  in  the  man* 
Bfacture  of  percussion  caps  for  the  use  of  the  army  and  navy  of  the 
United  States. 

Sbc.  2.  And  be  U  further  enacted,  That  the  Secretary  of  the  Treasury 
be,  and  he  is  hereby,  authorized  and  directed  to  pay  to  Harriet  F. 
Fisher,  widow  of  Marvin  W.  Fisher,  late  of  Washington  city,  de- 
ceased^ the  sum  of  five  thousand  dollars  as  a  compensation  for  the  use 
of  the  said  Marvin  W.  Fisher's  patent  machine  for  charging  percus- 
sion caps :  Providedj  The  said  Harriet  F.  Fisher  shall  first  assign  to 
the  United  States  the  right  to  build  and  use  the  said  patent  machine 
at  their  arsenals,  armories,  and  navy  yards,  in  the  manufacture  of 
percussion  caps  for  the  use  of  the  army  and  navy  of  the  United 
States. 

8bc.  3.  Andbe  it  further  enacted,  That  the  Secretary  of  the  Treasury 
be,  and  he  is  hereby,  authorized  and  directed  to  pay  to  George  Wright, 
of  the  city  of  Washington,  the  sum  of  five  thousand  dollars  as  com- 
pensation for  the  use  of  his  improved  machine  for  making  and  charging 
percoflsion  caps :  Provided^  That  said  George  Wright  shall  fir^t  as- 
sign and  transfer  to  the  United  States  the  right  to  build  and  use  his 
said  improved  machine  at  their  armories,  arsenals,  and  navy  yards, 
in  the  manufacture  of  percussion  caps  for  the  use  of  the  army  and 
navy  of  the  United  States. 

Sbc.  4.  And  be  it  further  enacted.  That  the  sum  of  fifteen  thousand 
dollars  be,  and  the  same  is  hereby,  appropriated  out  of  any  money  in 
the  treasury  not  otherwise  appropriated,  to  carry  into  effect  the  pro- 
Tiflions  of  this  act. 


In  thb  Housb  of  Repbbsbntativbs,  January  31,  1844. 

T'he  Committee  on  Military  Affairs,  to  whom  was  rrferred  the  petition  of 

the  heirs  of  James  Chreer,  report: 

That  the  petition  sets  forth  that  in  the  year  1802  or  1803,  James 
QreeTy  then  residing  in  Philadelphia,  invented  an  improved  mode  of 
roa^h  boring  gnn  barrels ;  that  he  soon  afler  introduced  that  mode 
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into  use  at  the  Harper's  Ferry  armory,  in  which  he  had  heen  employed 
as  a  machinist)  whence  it  was  adopted  at  the  armory  at  Springfield, 
and  also  at  all  the  chief  estahlishments  in  the  Union,  for  the  manu&o- 
ture  of  small  arms ;  that  in  October,  1817,  the  said  Greer  obtained  a 
patent  for  the  said  invention,  and  that  he  was  in  the  service  of  the 
United  States  from  1803  to  his  death  in  1826.  It  is  further  stated, 
that  although  his  invention  was  in  general  use,  and  reduced  the  price 
of  rough  boring  from  thirty  cents  to  seven  cents  per  musket,  he  did 
not  during  his  life,  nor  have  his  heirs  since  his  death,  received  remu- 
neration for  his  invention,  either  from  the  government  or  from  indi- 
viduals. The  petitioners,  heirs  of  James  Greer^  claim  the  amount 
thus  saved  on  tne  number  of  small  arms  made  and  purchased  during 
the  existence  of  his  patent,  or  such  other  compensation  as  Congress 
may  think  proper  to  allow.     Accompanying  the  petition,  and  in  sup- 

Sort  of  most  of  its  allegations,  there  are  the  affidavits  of  three  indivi- 
uals  Irom  the  Harper's  Ferry  armory,  who  are  unknown  to  your 
committee. 

Your  committee  are  of  opinion  that  claims  upon  the  government  for 
the  use  of  inventions  made  or  perfected  by  those  in  its  service,  and  by 
the  use  of  its  machinery,  should  not  be  allowed  except  under  the 
most  unquestionable  circumstances.     It  is  now  twenty-seven  years 
since  the  patent  was  taken  out,  on  account  of  which  the  petitioners 
claim ;   thirteen  years  since  it  expired,  eighteen  years  since  the 
patentee  died,  and  forty-one  years  since  the  period  of  the  alleged 
invention.     It  does  not  appear  that  James  Greer,  the  inventor  and 
patentee,  claimed  anything  of  the  government  for  the  fourteen  years 
previous  to  the  patent,  or  for  the  nine  years  afterwards,  during  all  of 
which  time  he  was  in  its  employment.     The  conclusion  is,  therefore, 
almost  inevitable,  that  very  little  value  was  attached  to  the  invention, 
or  at  least,  that  the  employment  in  the  armory  was  deemed  a  sufficient 
remuneration  for  its  use.     Nothing  is  more  common  than  to  give  work- 
men employment  on  account  of  their  knowledge  of  new  machinery, 
as  well  as  their  superior  skill  and  industry.     After  the  lapse  of  so 
many  years,  when  material  circumstances  may  have  been  forgotten 
and  lost,  it  is  unreasonable  to  expect  the  government  to  re-open  long 
settled  accounts,  without  the  clearest  evidence  that  injustice  haR  been 
done.     It  would  be  a  precedent  leading  to  incalculable  impositions. 
If  the  claim  had  been  of  a  more  favorable  character,  it  would  be  neces- 
sary that  it  should  be  better  sustained ;  and  a  reference  to  the  books 
of  the  establishment,  and  the  certificate  of  the  master  armorer^  or  the 
comm^anding  officer^  would  be  required  before  it  could  be  allowed. 
The  committee  report  against  the  prayer  of  the  petitionees. 


In  thb  House  of  RBPRESENTATrv£s,  June  SO,  1854. 

Th^  Committee  on  Military  Affairs^  to  whom  was  referred  (he  pettti» 
of  the  heirs  of  Jam^es  Greer ^  deceased^  report: 

The  history  of  this  case  is  briefly  as  follows:  James  Greer,  the 
father  of  the  claimants,  was  an  ingenious  and  skillful  mechanic,  em- 
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ployed  in  the  manufacture  of  guns.  While  working  as  a  gun-borer 
in  McCormick's  shop  in  Philadelphia,  in  the  year  1797,  his  attention 
was  drawn  to  the  deficiency  of  the  tools  used  in  his  branch  of  the 
work,  and  he  set  his  ingenuity  in  motion  to  improve  them.  Thomas 
'  Humes,  who  worked  in  the  same  shop,  in  his  statement,  after  speak- 
ing of  the  bad  quality  of  the  tools,  says :  ^*  My  shop-mate,  James 
Greer,  suggested  the  idea,  and  immediately  set  about  making  one  of 
the  following  description,  which,  when  completed,  to  our  great  satis- 
faction, answered  our  most  sanguine  expectations."  Then  follows  a 
full  description  of  Qieer's  nut-boring  bit,  a  model  of  which  is  in  the 
hands  of  the  commitlee.  This  tool,  or  machine,  was  from  that  time 
the  only  kind  used  in  that  establishment. 

The  manner  in  which  the  United  States  obtained  the  benefit  of  this 
invention  is  detailed  by  Dennis  O'Byrne,  who  states,  "  that  having 
viewed  the  boring  machine  constructed  by  James  Greer  at  McCor- 
mick's factory,  near  Philadelphia,  I  made  a  drawing  of  the  plan  of 
said  machine  for  Mr.  Joseph  Perkins,  then  one  of  the  officers  (super- 
intendent, of  the  armory  at  this  place,  (Harper's  Ferry,)  from  which 
a  machine  was  constructed  and  put  into  operation  in  some  short  time 
after  this  armory  was  established." 

From  the  success  attending  its  use  at  Harper's  Ferry,  it  was  also 
introduced  into  the  armory  at  Springfield,  at  both  of  which  armories 
it  was  mainly  instrumental  in  carrying  the  manufacture  of  public 
arms  to  so  high  a  degree  of  excellence  as  made  them  the  very  best  in 
use  in  the  war  of  1812,  in  either  army. 

But  the  conclusive  evidence  of  original  invention  on  the  part  of 
James  Greer,  deceased,  is  to  be  found  in  the  letters  patent  granted 
him  on  the  3d  October,  1817,  securing  to  him  the  exclusive  use  of  his 
machine  from  that  day  till  the  3d  October,  1831,  which  should  be 
conclusive,  at  least  on  the  government.  It  is  true,  his  right  was  cou" 
tested  by  J.  Pettibone,  in  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Pennsylvania,  in  a  suit  against  Henry  Derringer, 
then  a  contractor  for  making  arms  for  the  United  States.  A  verdict 
was  rendered  for  the  defendant  on  the  2Sd  May,  1818,  after  a  full 
trial  on  its  merits,  upon  the  plea  of  prior  invention  by  James  Greer. 
Derringer,  who  had  worked  in  McCormick's  shop  with  Greer,  knew 
personally  that  he  was  the  original  inventor. 

Soon  after  the  introduction  of  the  nut-boring  bit  at  Harper's  Ferry, 

Greer  himself  was  employed  there  as  a  gun-borer,  and  continued  to 

reside  there  until  his  death,  in  1826.     During  his  service  in  the 

Armory,  it  appears  that  his  ingenuity  was  exercised  in  the  invention 

or  improvement  of  various  important  tools  and  machines,  greatly  to 

the  benefit  of  the  public  service,  several  of  which  are  in  use  to  the 

present  day.    For  these  he  received  no  extra  compensation,  nor  did 

rte  ever  seek  a  patent,  although  entitled  to  it,  for  any  one  of  them. 

S[is  compensation  as  a  workman  could  not  be  considered,  in  any  sense, 

SL  reward  for  those  improvements,  as  he  received  only  the  ordinary 

daily  pay  for  work  done  by  him  as  a  gun-borer. 

That  this  invention  is  of  great  value  is  evident.  It  has  ^supplanted 
all  other  machines  for  boring  gun  barrels  in  this  country  and  in 
Sitrope.     An  English  gun-borer,  on  the  4th  June,  1825,  makes  the 
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following  statement.  He  says :  ^'  I  have  worked  at  boring  for  thirty 
years,  and  have  always  worked  with  square  bits,  and  I  never  saw  nor 
knew  any  other  way ;  my  father  likewise  worked  at  boring  all  his 
lifetime,  and  always  worked  with  square  bits.  I  never  saw  the  nut- 
boring  bit  till  I  came  to  the  United  States,  which  happened  in  1821. 
I  never  saw  it,  and  I  feel  confident  it  is  not  used  in  England,  either 
in  a  public  or  private  establishment,  and  has  not  been,  either  in  my 
time  or  my  father's." 

The  workmen  employed  in  using  the  nut-boring  bit  are  earnest  in 
its  recommendation.  John  Rezor  and  five  o^er  gun-borers,  at 
Harper's  Ferry,  are  of  opinion  the  advantages  Sf  this  machine  over 
the  old  plan  are  as  five  to  one.  S.  Chambers  and  three  other  work- 
men, at  the  same  place,  say  the  saving  in  the  expense  of  making  arms 
by  this  machine  is  very  great,  but  that  thai  advantage  is  exceeded  by 
the  superiority  in  quality,  since  a  barrel  only  roitgh-bored  by  this 
machine  is  better  than  one  completely  finished  by  the  old  mode. 
Major  Benjamin  Moor,  formerly  a  master  armorer  at  Harper's  Ferry 
and  Springfield,  says  that  '^it  is  indispensable  "  to  them.  Colonel 
Stubblefield,  who  was  superintendent  at  Harper's  Ferry  from  1807 
till  1829,  says  also  that  it  was  ''  indispensable."  So  necessary  did  he 
consider  it  to  the  operations  of  that  armory  that,  although  warned 
by  the  inventor,  soon  after  the  issue  of  his  patent,  not  to  use  his 
machine  until  he  should  be  paid  for  its  use,  Colonel  Stubblefield  con- 
tinued to  use  it  during  his  whole  term  of  service. 

Some  prejudice  has  oeen  created  against  this  claim  by  the  apparent 
negligence  of  those  interested  in  it  in  its  prosecution.    The  committee 
are  aware  of  the  necessity  of  guarding  against  fraud  in  all  cases,  and 
that  claims  are  sometimes  held  back  designedly,  for  the  purpose  of 
allowing  unfavorable  testimony  to  be  extinguished,  by  the  death  or 
removal  of  those  who  might  expose  them.     They  have  accordingly 
examined  this  case  with  strictness,  but  can  find  no  reason  to  sustain 
such  a  suspicion  here.     The  patentee  himself  makes  oath  ^^that  he 
delayed  his  application  to  obtain  letters  patent  for  his  boring  machine 
with  a  view  of  making  farther  improvements  in  the  said  machine ; 
also  to  find  if  any  machine  of  a  similar  kind  was  in  operation  in  any 
country  previous  to  this  invention."     As  soon  as  he  procured  his 
patent,  he  gave  notice  to  the  superintendent  at  Harper's  Ferry,  as  is 
stated  by  Colonel  Stubblefield  in  his  deposition,  'Hhat  he  most  he 
paid  a  fair  compensation  for  the  use  of  said  patent,  or  the  armory 
must  cease  to  use  it.     That  affiant  having  no  power,  as  superintend- 
ent, to  make  such  allowance,  he  referred  him  to  the  government  at 
Washington,  and  continued  to  use  it  as  above  mentioned,  it  being 
indispensable  to  the  operations  of  the  armory.    Affiant  further  atateS) 
that  said  Greer  was,  unfortunately,  an  intemperate  man^  and  verr 
neglectful  of  his  interests,  and,  as  affiant  is  fully  satisfied^  never 
received  any  compensation  for  the  use  of  said  patent  ri^ht.      Afid 
finally,  said  affiant  further  states  that,  in  his  opinion,  his  heirs  or 
representatives  are  justly  entitled  to  a  liberal  compensation  from  the 
government  for  the  use  of  said  patent  right." 

In  pursuance  of  the  superintendent's  reference,  Greer  made  appli- 
cation to  the  Ordnance  office  in  Washington  as  early  as  the  7th 
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March,  1819,  and,  in  reply,  was  referred  back  to  the  superintendent. 
Having  thus  made  application  to  the  executive  branch  of  the  govern- 
ment in  vain,  on  the  16th  February,  1820,  he  presented  his  petition 
to  Congress,  and  continued  to  press  it  till  his  death,  in  1826.  After 
that  event  his  heirs  renewed  the  claim,  and,  with  various  intermis- 
sions, produced  by  causes  generally  beyond  their  control,  they  have 
continued  to  urge  it  to  the  present  time.  No  suspicion,  then,  can 
attach  to  it  on  the  ground  of  delay  in  its  prosecution.  The  com- 
mittee, therefore,  cannot  hesitate  to  report  a  bill  for  the  benefit  of  the 
claimants. 

The  only  question  in  their  minds  is,  what  shall  be  the  standard  of 
compensation?  They  are  unwilling  to  fix  any  precise  amount, 
believing  there  is  an  appropriate  mode,  which  has  already  received 
the  sanction  of  C!ongress,  in  a  precisely  similar  case,  by  which  justice 
can  be  done  by  both  to  the  claimants  and  to  the  government.  In  that 
instance,  the  Ordinance  bureau,  by  written  contract,  agreed  to  pay 
the  patentee  one-half  of  the  net  amount  which  the  government  saved 
in  expense  by  the  use  of  his  machine  or  improvement,  and  he  con- 
veyed to  the  bureau  the  right  to  use  his  patent.  That  contract  was 
carried  out,  and  the  Ordinance  office  ascertained,  by  its  own  records, 
what  sum  became  due  to  Mr.  Blanchard  from  time  to  time  till  his 
patent  expired.  If  nothing  was  saved  nothing  was  paid — certainly  a 
safe  arrangement  for  the  government;  and  the  committee  are  of 
opinion  it  is  a  fair  arrangement  to  be  applied  in  the  present  case. 
They  therefore  report  a  bill  for  the  benefit  of  the  heirs  of  James 
Greer,  deceased. 


35th  Coworrss,  )  HOUSE  OF  REPRESENTATIVES.  (  Rbpoet  C.  0. 
Ist  Session.      J  )      No.  129. 


THOMAS  S.  J.  JOHNSON. 


Dkusb  15,  1867. — Committed  to  a  Ckmimittee  of  the  Whole  Home  made  the  orier  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  of  Claibcs  sabmitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

T.  S.  J.  JOHNSON  vs.  THE  UNITED  STATES. 

1 .  The  petition  of  the  claimant. 

2.  Claimant's  brief. 

3.  Solicitor's  brief. 

4.  Opinion  of  the  Court,  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  afSxed  the 
r  •,  seal  of  said  Court,  at  Washington,  this  seventh  day  of  De- 
^**^J  cember,  A.  D.  1857. 

SAML.  H.  HUNTINGTON, 
Chief  Clerk  Covrt  of  Claims. 


District  of  Columbia,         ) 
County  and  city  of  Washington.  ) 

^  the  honorable  the  Judges  of  the  Court  of  Claims^  dkc. : 

The  petition  of  Thomas  S.  J.  Johnson  respectfully  represents  to 
your  honors,  that  he  is  a  native  born  citizen  of  the  United  States,  and 
a  resident,  for  the  past  eight  years,  of  the  city  of  Santa  Fe,  in  the 
Territory  of  New  Mexico. 

Your  petitioner  further  shows  that,  on  and  befoie  the  month  of 
August,  A.  D.  1850,  he  was  engaged  in  business  in  said  Territory, 
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among  others,  as  a  common  carrier  for  the  purpose  of  transporting 
goods  and  other  articles  from  the  States  to  various  parts  of  said  Terri* 
tory,  and  also  from  said  Territory  to  old  Mexico.  Your  petitioner 
was  also  engaged  in  said  Territory  in  purchasing  grain  and  forage, 
and  collecting  the  same  in  depots  for  the  purpose  of  sale ;  and  was 
also  engaged  as  a  miller,  heing  the  owner  of  a  grist  and  saw  mill,  hoth 
in  active  operation  at  the  time  he  was  dispossessed  of  his  property  as 
hereinafter  set  forth. 

Your  petitioner  would  further  show,  that  he  was  the  sole  owner  of 
a  large  number  of  wagons  and  teams  for  the  purpose  of  hauling  and 
transporting  goods  and  other  articles  ;  and  not  having  a  ^afe  place  to 
store  all  of  them,  he  asked  and  obtained  leave  from  Captain  A.  W. 
Reynolds,  then  acting  as  quartermaster  of  the  United  States  army,  to 
store  them  in  the  government  corral  at  Santa  Fe  for  safe  keeping,  and 
in  the  month  of  August,  A.  D.  1850,  he  stored  a  number  of  them  in 
the  said  corral.  Your  petitioner  further  shows,  that  having  use  for 
his  wagons  in  June  following,  he  applied  to  the  wagon  master  having 
charge  of  the  corral  for  them,  when,  for  the  first  time,  he  was  informed 
or  knew  that  thirty-two  of  the  wagons  had  been  taken  away  by  the 
officers  and  employes  of  the  quartermaster's  department  for  the  use 
of  the  army,  tney  having  been  necessary  for  the  service.  Your  peti- 
tioner, immediately  after  being  informed  that  his  wagons  had  been  so 
taken,  applied  to  Oftptain  A.  W.  Beynolds  for  their  restitution  to  him  ; 
this  reasonable  request  was  refused  by  Captain  Reynolds  on  the 
ground  that  they  were  necessary  for  the  service^  and  could  not  be  dis- 
pensed with,  and  he  referred  your  petitioner  to  Captain  L.  C.  Easton, 
the  superior  officer  in  command.  Your  petitioner  then  applied  to 
Captain  L.  C.  Easton  for  restitution  or  pay  for  the  wagons  at  their 
value,  which  he  refused,  and  he  also  referred  your  petitioner  to  Gen- 
eral Jesup,  the  Quartermaster  General,  at  Washington  city. 

Your  petitioner  was  forced  to  come  to  Washington,  and  he  applied 
in  person  to  General  Jesup  for  payment  for  his  wagons,  and  he  re- 
fused on  the  ground  that  it  was  a  matter  in  the  nature  of  seizure  and 
bounding  in  damages,  and  beyond  his  control,  and  referred  the  claim 
i^  the  honorable  C.  M.  Conrad,  then  Secretary  of  War,  to  whom  your 
petitioner  applied,  and  he,  on  the  16th  day  of  November,  1852,  after 
great  delay,  gave  your  petitioner  an  order  on.  the  quartermaster's  de- 
j)artment  in  New  Mexico  for  the  delivery  of  his  wagons  to  him,  and 
when  they  were  worn  out  in  the  service  and  valueless.  Your  petitioner 
refused  to  accept  this  order  ;  and  after  this  injustice  done  him,  he  ap- 
plied to  Congress  for  relief,  and  at  the  late  session  a  bill  was  passed 
for  the  relief  of  your  petitioner,  appropriating  the  sum  of  four  thousand 
eight  hundred  dollars,  simply  the^value  of  the  wagons,  which  sum 
has  been  paid  to  your  petitioner  by  the  Secretary  of  the  Treasury. 
Your  petitioner  would  at  the  same  time  have  applied  for  remuneration 
for  the  losses  he  had  consequentially  sustained,  but  was  advised  othe^ 
wise  by  counsel  learned  in  the  law. 

Your  petitioner  further  shows,  that  he  purchased  these  thirty-tvo 
wagons,  among  others,  from  St.  Vrain  &  McCarty,  upon  time  pay- 
ment, and  made  and  delivered  to  them  his  promissory  note  for 
the  purchase  ;  and  having  a  contract  to  haul  supplies  for  the  commia- 
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sary's  department  of  the  army,  and  to  haul  other  goods,  he  relied 
upon  the  money  he  would  have  received  to  pay  his  note. 

Your  petitioner  further  shows  that,  in  consequence  of  his  wagons 
having  heen  so  taken,  as  aforesaid,  and  forcibly  withheld  from  him, 
notwithstanding  his  several  demands  as  aforesaid,  and  there  being  no 
wagons  in  the  market  at  the  time  for  sale,  and  none,  in  fact,  to  be  had, 
your  petitioner  was  totally  unable  to  fulfil  a  contract  he  had  entered 
into  to  haul  goods  into  Chihuahua,  and  thereby  lost  the  amount  he 
would  have  received  for  the  same,  being  ten  dollars  per  day  for  each 
wagon  and  team,  or  the  sum  of  twenty- two  thousand  and  four  hun- 
dred dollars,  this  being  the  rate  for  said  hauling  at  that  time. 

Your  petitioner  would  further  show  that,  in  addition  to  the  fore- 
going loss,  at  his  principal  depot  or  corral  at  the  Valle  Grande,  in 
said  Territory,  he  had  stored  a  quantity  of  goods,  hay,  grain,  and 
other  property ;  and  had  his  mules  and  oxen  for  safe  keeping,  the 
oxen  and  mules  intended  for  hauling  and  to  be  used  in  his  wagons 
so  taken,  as  hereinbefore  stated  ;  that,  in  consequence  of  the  wrongful 
taking  aforesaid,  he  was  deprived  of  the  means  to  bring  his  grain  and 
hay  to  market  for  sale;  that,  unexpectedly,  the  Indians  made  a  sudden 
attack  upon  the  corral,  shot  and  wounded  some  of  his  men  in  charge 
of  his  property,  ran  off  Lis  mules  and  oxen,  and  part  of  his  goods, 
and  destroyed  the  remainder  of  his  property  therein  stored.  The  loss 
he  sustained  hereby  was  twelve  thousand  dollars,  being  the  cost  and 
value  of  his  property,  and,  by  reason  of  this,  was  also  totally  deprived 
of  the  means  to  fulfil  hi^  contract  with  the  commissary  department, 
and  deprived  of  the  profit  he  would  have  derived  i'rom  it. 

Your  petitioner  would  further  show  that,  in  addition  to  the  fore- 
going loss,  he  was  deprived  of  the  means  of  hauling  into  Santa  F£, 
for  safe  keeeping,  the  grain  and  forage  he  had  purchased  and  collected 
in  his  depots  in  the  country,  and  being  thus  left,  the  same  were,  in 
some  instances,  destroyed  and  carried  away  by  the  Indians,  who  made 
sudden  incursions  into  the  settlements  where  stored  ;  and  in  other  in- 
stances so  damaged  by  the  inclemency  of  the  weather,  the  rainy 
season  having  set  in,  as  to  render  them  valueless,  and  your  petitioner 
in  some  instances  was  forced  to  abandon  them,  and,  in  others,  to  sell 
them  at  reduced  rates  to  his  damage  and  loss,  six  thousand  dollars. 
Your  petitioner  was  also  deprived  of  the  profits  he  would  have  derived 
had  he  been  able  to  brine  them  to  market,  which,  at  the  lowest  rate 
at  the  time,  would  have  Been  twenty-five  per  cent,  on  the  last  named 
amount. 

Your  petitioner  would  further  show,  that  the  said  note  given  by 
him  for  the  purchase  of  the  wagons  to  St.  Vrain  &  McCarty,  he  was  un- 
able to  pay  when  it  became  due,  in  consequence  of  the  disasters  that 
befell  your  petitioner  by  reason  of  the  wrongful  taking  of  his  wagons, 
and  his  inability  to  procure  others.  While  your  petitioner  was  urging 
his  claim,  St.  Vrain  &  McCarty  instituted  suit  upon  the  note,  in  the 
United  States  court  at  Santa  F6,  and  obtained  judgment  against  vour 
petitioner,  and  upon  it  an  execution  was  sued  out  of  the  court,  and  the 
saw  and  grist  mill,  together  with  a  large  quantity  of  cut  timber  and 
sawed  lumber,  was  levied  upon  by  the  United  States  marshal  and  the 
whole  sold  at  a  great  sacrifice  to  satisfy  said  judgment,  and  at  the 
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time  your  petitioner  was  in  Washington  endeavoring  to  obtain  pay 
for  his  wagons.  Your  petitioner  has  from  that  time  to  the  present 
been  totally  deprived  of  the  mill^  timber,  lumber,  and  everything  oon* 
nected  therewith ;  and  his  mill  being  the  only  one  in  use  in  the 
neighborhood  of  Santa  F6,  was  a  monopoly  almost,  and  the  loss  sus- 
tained by  your  petitioner  in  the  probable  profits  he  is  unable  to  say ; 
but  the  value  of  the  mill,  timber,  and  lumber  on  hand  ready  for  sale, 
was  five  thousand  dollars,  and  the  net  profits  of  his  mill  per  day  was 
five  dollars,  of  which  he  has  been  deprived  in  consequence  of  the  sale 
thereof. 

Your  petitioner  would  further  say,  that,  in  consequence  of  the  taking 
of  his  wagons,  as  aforesaid,  and  the  disasters  .that  followed  him  by 
reason  thereof,  he  has  suffered  irretrievable  damage  to  his  credit  as  a 
man  of  business,  which  your  honors  could  not,  by  any  powers  within 
your  duties,  adequately  remunerate  him  for. 

Your  petitioner  avers  that  he  was  then,  and  is  now,  alone  interested 
in  the  foregoing  claim,  and  most  respectfully  prays  that  your  honors 
will  take  this  his  petition  and  the  matters  and  things  therein  set  forth 
under  your  consideration,  and  award  him  such  pecuniary  remuneration 
and  compensation  for  the  losses  and  injury  he  has  sustained,  and  cost 
he  has  been  put  to  in  prosecuting  his  claim,  that  your  honors  may 
deem  just  and  proper ;  and  that  you  will  grant  him  such  further  and 
other  relief  in  the  premises  as  the  nature  of  the  case  requires. 

And  your  petitioner  will  ever  pray,  &c. 

J.  H-  PETERS, 

SolicHor  far  Petitioner. 


Thomas  S.  J.  Johnson   )  ^^^^^  ^^^  ^^^^  ^^  ^^^^^^  ^f  ^y^^  United 
The  UniteI)  States.     )  States,  Washington  city,  D.  C. 

Brief  of  the  Petition. 

The  petition  sets  forth  that  the  claimant  is  a  citizen  of  the  United 
States,  and  was  heretofore  engaged  in  business  in  the  Territory  of  New 
Mexico  as  a  common  carrier,  a  dealer  in  produce  and  merchandise,  and 
also  a  miller  ;  that  he  was  the  owner  of  a  large  number  of  wagons, 
and  teams  of  oxen  and  mules ;  that  he  expressly  purchased  some 
large  road  wagons,  thirty-two  in  number,  to  fulfil  a  special  contract  he 
had  made  to  haul  goods  into  old  Mexico  ;  that  he  stored  his  wagons, 
by  leave  of  the  quartermaster  of  the  United  States  army,  in  the  gov- 
ernment corral  at  Santa  F6,  for  safe  keeping,  from  which  they  were 
taken  and  used  by  the  officers  of  the  quartermaster's  department  with- 
out the  knowledge  or  consent  of  the  claimant,  the  government  being 
without  a  supply  of  wagons ;  that  when  claimant  became  aware  of 
their  having  been  taken,  he  immediately  applied  to  the  commanding 
officer  for  restitution,  and  was  refused  them  upon  the  ground  that 
they  were  necessary  to  the  service  and  could  not  be  dispensed  with. 
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The  petition  further  sets  forth  that,  after  great  delay  and  expense. 
Congress  at  the  last  session  paid  claimant  the  value  of  them  at  the 
time  taken,  without  interest  or  other  compensation  ;  that  he  lost  the 
contract  for  hauling  goods  into  old  Mexico  hy  reason  of  the  taking  of 
his  wagons  ;  that  he  was  deprived  of  the  means  to  haul  his  grain,  then 
stored  in  various  parts  of  the  country,  into  a  place  of  safety,  when 
they  were  destroyed  by  the  sudden  irruption  of  the  Indians ;  that  he 
lost  by  the  same  means  the  teams  of  mules  and  oxen  and  other  prop- 
ertv  placed  in  his  depot  at  the  Valle  Grande,  which  were  driven  oflF 
and  destroyed  by  the  Indians  ;  that  he  suffered  other  losses  from  the 
wrongful  taking  of  his  wagons,  as  specially  set  forth  in  his  petition, 
reference  being  had  thereto  will  more  fully  appear.  All  which  losses 
amount  to  the  full  sum  of  sixty-five  thousand  dollars,  which  made  him 
a  bankrupt. 

The  claimant,  in  consideration  of  which,  prays  he  may  be  indemni- 
fied for  his  losses,  &c.,  &c.,  &c, 

J.  H.  PETERS, 

Solicitor  for  ClaimafU. 


IN  THE  COURT  OF  CLAIMS.— No.  134. 

On  the  Petition  of  Thomas  S.  J.  Johnson. 
Brief  of  the  United  States  Solicitor. 

This  is  a  claim  for  consequential  damages  alleged  to  have  been  oc- 
casioned by  the  taking  of  thirty-two  wagons,  the  property  of  the 
claimant,  tor  public  use. 

Full  compensation  has  been  made  for  the  wagons,  under  act  passed 
at  the  last  session  of  Congress. — (See  Private  Acts,  page  140.) 

He  now  claims  indemnity  for  grain  destroyed  by  Indians  and  by 
weather,  which  he  alleges  occurred  because  he  was  disabled  from 
hauling  it  to  a  place  of  security  ;  also  profits  on  the  sale  of  the  grain ; 
also  mules,  oxen,  and  other  property  destroyed  by  the  Indians  for  the 
same  reason ;  also  the  profits  on  a  contract  he  had  entered  into  to 
haul  goods ;  also  for  a  saw  and  grist  mill,  and  lumber^  sold  in  conse- 
quence of  the  failure  of  his  other  business  caused  by  the  loss  of  the 
wagons,  and  for  the  profits  on  the  milling  business ; — making  a  total 
loss  of  $65,000.  The  wagons  were  placed,  by  the  consent  of  the 
United  States  quartermaster  at  Santa  Fe,  in  the  public  corral  for  safe- 
keeping, in  August,  1850  ;  and  in  June,  1851,  when  petitioner  wanted 
to  use  them,  he  found  they  had  been  taken  away,  and  were  in  use  by 
the  officers  aud  employes  of  the  government,  and  his  demand  for 
restitution  was  disregarded  by  the  officers  in  New  Mexico ;  but  on  ap- 
plication to  the  quartermaster  general,  he  ordered  them  to  be  delivered 
up.  As  they  had  then  been  much  used,  the  petitioner  refused  to  re- 
ceive them,  and  applied  to  Congress  for  compensation  for  them,  which 
was  granted.  Having  received  full  compensation  for  wagons  found 
in  the  public  store  and  used  for  public  purposes,  without  then  setting 
up  any  claim  for  anything  more,  and  thus  waiving  all  pretence  of 
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even  trespass,  he  now  seeks  damages  of  a  character  more  remote  than 
any  ever  accorded  for  a  deliberate  and  malicions  wrong. 

I  contend,  therefore,  Ist,  that  having  sought  and  received  compen- 
sation for  his  wagons ;  having  waived  at  the  time  all  claim  founded 
on  the  manner  or  circumstances  under  which  they  were  taken,  he  is 
precluded,  by  legal  and  moral  considerations,  from  setting  up  the 
present  claim. — (Tidd's  Practice,  1vol.,  p,  10;  Chitty  Pleadings,  I 
vol.,  p.  188) 

2d.  The  circumstances  of  the  case  would  not  entitle  the  petitioner 
to  anything  more  than  he  has  received,  if  he  had  not  waived  all 
further  claim  by  his  former  proceedings. — (See  Sedgewick  on  the 
Measure  of  Damages^  chap.  3,  page  63.) 

3d.  The  court  has  no  jurisdiction  of  the  case. 

M.  BLAIR. 


THOMAS  S.  J.  JOHNSON  w.  THE  UNITED  STATES. 

Judge  Blackford  delivered  the  opinion  of  the  court. 

The  material  facts,  as  alleged  in  the  petition,  are  as  follows  : 

In  August,  1850,  the  claimant  having  a  large  number  of  wagons  at 
Santa  F^,  in  New  Mexico,  placed  them,  for  safe  keeping,  in  the  gov- 
ernment Corral  at  Sante  Fe,  by  the  permission  of  the  assistant  quarter- 
master there. 

In  June,  1851,  the  claimant  applied  to  the  wagon  master  of  the  corral 
for  his  wagons,  when  he  was  informed,  for  the  first  time,  that  thirty- 
two  of  them  had  been   taken  by  the  officers    and  employes  of  the 
quartermaster's  departmemt  for  the  use  of  the  army,  they  being  neces- 
sary for  the  service.     Immediately  after  that  information,  the  claim- 
ant applied  to  Captain  Reynolds  (an  assistant  quartermaster  at  Santa 
F6)  for  a  return  of  the  wagons.     The  application  was  refused.     The 
claimant  then  applied  to  Captain  Easton,  (an  assistant  quartermaster 
at  Santa  Fe,)  the  superior  officer  in  command,  '^fbr  restitution  or  pay 
for  the  wagons  at  their  value,"  but   the  application  was  refused. 
He  afterwards  applied  to  the  Quartermaster  General  at  Washington 
^'for  payment  for  his  wagons."     This  application  was  also  refused. 
Application  was  afterwards  made  by  the  claimant  to  the  Secretary  of 
War,  who,  in  November,  1852,  gave  the  claimant  an  order  on  the 
quartermaster's  department  in  New  Mexico  for  the  delivery  of   the 
wagons  to  him.     The  wagons,  however,  being  then  worn  out  in  the 
service  and  valueless,  the  claimant  refused  to  accept  the  order,  and 
applied  to  Congress  for  relief.     The  following  act  was  thereupon  passed 
in  March,  1855 : 

^^  Beit  enacted  *  *  *  *  ^  That  the  Secretary  of  the  Treasury 
of  the  United  States  be  required  to  cause  to  be  paid  to  Thomas  b.  J. 
Johnson^  out  of  any  money  in  the  treasury  not  otherwise  appropriated, 
the  sum  of  four  thousand  and  eight  hundred  dollars,  in  full  coxnpen* 
sation  for  thirty-two  wagons,  the  property  of  the  said  Thomas  8.  J. 
Johnson,  taken  by  the  officers  of  the  United  States  army  and  appro* 
priated  to  necessary  public  use." — (10  Stat,  at  Large^  p.  864. ) 
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That  sum,  thus  appropriated,  was  ^'simply  the  value  of  the  wagons ;" 
and  the  money  was  paid  to  the  claimant  by  the  Secretary  of  the 
Treasury. 

The  claim  now  made  in  this  court  against  the  government  is  for 
damages  for  the  aforesaid  seizure  and  taking  away  of  the  claimant's 
waj^ons  by  the  officers  and  employes  of  the  government. 

We  think  that  this  suit  cannot  be  sustained.  The  quartermaster 
at  Santa  Fe  had  authority  to  purchase  wagons  in  the  discharge  of  his 
duties  there^  and^  consequently,  when  he  converted  the  claimant's 
wagons  to  public  use,  the  law  implied  a  promise  on  the  part  of  the 
government  to  pay  the  claimant  for  the  wagons  what  they  were  worth, 
as  for  goods  sold  and  delivered.  The  contract  thus  implied  was  within 
the  scope  of  the  quartermaster's  authority,  and  the  government  was 
bonnd  by  it ;  ana,  had  the  wagons  not  been  paid  for,  the  claimant 
might  have  recovered  their  value  by  a  suit  in  this  Court  against  the 
government. 

But  for  the  trespass  or  other  wrongful  acts  charged  to  have  been 
committed  by  the  officers  and  employes  aforesaid,  and  on  which  the 
present  suit  is  founded,  the  government  is  not  responsible.  For  the 
damages  which  the  claimant  may  have  sustained  on  account  of  such 
wrongful  acts,  his  only  legal  remedy  is  against  the  individuals  who 
committed  the  injury. 

Order  for  taking  testimony  is  refused. 


35th  OoNflWM,  I  HOUSE  OF  REPRESENTATIVES.  J  Report  C.  C. 
l8t  Session.     ]  l     ^o-  ^^O. 


ABRAHAM   KING,    ADMINISTRATOR    OF   JOHN  MANDE- 

VILLE. 


DiOMBXB  15,  1857. — Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  Howe  of  Representatives  of  the  United 

Staies  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

ABRAHAM  KING,    ADMISTRATOR   OF   MANDEVILLE,  vs. 

THE  UNITED  STATES. 

1.  The  petition  of  the  claimants. 

2.  Documents  in  the  case  referred  to  the  Court  of  Claims  by  the 
House  of  Representatives  and  returned  to  that  House. 

3.  Other  documents  exhibited  as  proof  in  the  case  by  the  claimants. 

4.  Claimant's  brief. 

5.  Assistant  solicitor's  brief. 

6.  Opinions  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
r.  1  seal  of  said  Court  at  Washington,  this  seventh  day  of  Decem- 
^^  ^'-1   her,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


To  the  hmorahle  Judges  of  the  Court  of  Claims  of  the  United  States  : 

The  petition  of  Abraham  King,  administrator  of  the  estate  of  John 
Mandeville/  for  the  benefit  of  Joshua  Mandeville  and  Mary  King,  sur» 
viving  children  of  John  Mandeville,  late  of  Peekskill,  in  the  State  of 
jS'ew  York,  in  their  own  behalf,  as  well  as  in  behalf  of  the  grandchildren 
and  heirs-at-law  of  the  said  John  Mandeville,  who  are  the  owners  of 


2  ABRAHAM    KING. 

the  claim  herein  Darned  as  heirs-at-law  and  not  by  purchase,  begs  leave 
respectfully  to  represent  and  show  that  the  said  John  Mandeville  was, 
on  the  4th  day  of  October,  1777,  the  owner  of  a  large  frame  dwelling 
house,  used  as  an  inn,  together  with  a  barn,  carriage  house  and  sheds  at 
Peekskill  aforesaid,  which  was  taken  possession  of  by  the  agents  of  the 
United  States  under  the  orders  or  direction  of  GeneralsPutnam,  Dougal, 
Huntington,  &c. ,  officers  under  their  command  or  some  one  of  them,  and 
.occupied  and  used  said  dwelling  house  as  headquarters,  and  the  bam, 
Carriage  house  and  sheds  for  the  reception  of  their  baggage,  ammuni- 
tion and  provisions,  and  held  courtsmartial  there ;  that  while  so 
occupied,  the  British  forces  ascended  the  Hudson  river  and  landed  at 
Peekskill,  drove  out  the  Americans,  and  burned  the  buildings  afore- 
said, to  the  value  of  three  thousand  five  hundred  dollars,  which  your 
petitioner  claims  has  never  been  paid,  and  claims  a  right  to  be  paid 
for  said  losses,  and  to  be  paid  the  interest  on  said  claim,  for  the  with- 
holding of  the  payment  of  the  said  claim  which  was  reasonable. 

And  they  further  aver  and  state,  that  they  made  application  to  Con- 
gress for  the  payment  of  said  claim,  and  two  reports  were  made,  one 
in  1838,  and  the  other  in  1848,  in  favor  of  said  claim,  the  latter  report 
accompanied  by  a  bill,  which  was  read  twice  and  committed  to  a  com- 
mittee of  the  whole  House  ;  also,  that  in  1855,  the  same  being  on  the 
private  calendar  of  the  House,  was  referred  to  the  Court  of  Claims. 
All  of  which  proceedings  they  ask  to  be  filed  in  this  Court  and  made 
a  part  of  their  case. 

jTour  petitioner  therefore  prays  that  this  honorable  Court  will  ex- 
amine into  the  justice  and  equity  of  said  claim,  and  report  a  bill  to 
Congress  for  the  payment  thereof,  with  interest,  unto  the  legal  repre- 
sentatives of  the  said  John  Mandeville,  or  such  other  order  or  bill  as 
shall  seem  fit  and  proper  in  the  premises. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

C.  K.  AVERILL, 

Attorney  for  Claimants. 

Dated  February  20,  A.  D.  1856. 

State  of  New  York,  1 
County  of  Clinton^    \     ' 

Calvin  K.  Averill,  of  Rouse's  Point,  in  the  county  of  Clinton,  in  the 
State  of  New  York,  being  duly  sworn,  doth  depose  and  say,  that  the 
petition  above,  by  him  subscribed,  contains  the  truth  according  to  the 
best  of  his  knowledge,  information  and  belief. 

C.  K.  AVERILL. 

Sworn  and  subscribed  before  me,  this  20th  day  of  February,  A.  D. 
1856. 

M.  VAN  DERVORT, 

Justice  of  the  P^ace, 


,  To  the  Senate  and  House  of  Representatives  of  the  United  States  in  C<»' 

gress  assembled: 

The  petition  of  Sarah  Mandeville,  of  Locke,  in  the  county  of  Cayuga, 
and  State  of  New  York,  respectfully  showeth  : 


36th  Congress,  )  HOUSE  OF  BEPRESENTATIVES.  (  Report  C.  0. 
let  Session.     J  )      No.  129. 


THOMAS  S.  J.  JOHNSON. 


Dkbhbkr  16,  1857. — Ck>mmitted  to  a  Committee  of  the  Whole  Honae  made  the  crier  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  (he  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

T.  S.  J.  JOHNSON  vs.  THE  UNITED  STATES. 

1 .  The  petition  of  the  claimant. 

2.  Claimant's  brief. 

3.  Solicitor's  brief. 

4.  Opinion  of  the  Court,  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -I  seal  of  said  Court,  at  Washington,  this  seventh  day  of  De- 
L8KAL.J  ^naber,  A.  D.  1857. 

SAML.  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims, 


District  of  Columbia,         ) 
County  and  city  of  Washington,  ) 

To  the  honorable  the  Judges  of  the  Court  of  Claims y  ike. : 

The  petition  of  Thomas  S.  J.  Johnson  respectfully  represents  to 
your  honors,  that  he  is  a  native  born  citizen  of  the  United  otates,  and 
a  resident,  for  the  past  eight  years,  of  the  city  of  Santa  Fe,  in  the 
Territory  of  New  Mexico. 

Tour  petitioner  further  shows  that,  on  and  befoie  the  month  of 
August,  A.  D.  1850,  he  was  engaged  in  business  in  said  Territory, 
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Your  petitioner  therefore  prays  your  honorable  body  to  taie  into 
'consideration  the  premises  above  stated  and  set  forth ^  and  that  you 
may  cause  to  be  paid  to  your  petitioner  such  sum  of  money  as  to  you 
may  seem  a  fair  compensation  for  the  damages  sustained  as  above 
stated,  or  that  you  will  grant  to  your  petitioner  such  other  relief  in 
the  premises  as  to  you  shall  seem  meet. 

And  your  petitioner  will  ever  pray,  &c. 

SABAH  MANDEVILLE. 
Dated  September  6,  1837. 


Statb  of  New  York,  , 
Cayuga  county.       )    ' 

Sarah  Mandeville,  of  the  town  of  Locke,  county  and  State  aforesaid, 
being  duly  sworn,  deposes  and  says :  That  she  is  a  daughter  of  Colo- 
nel camuel  Drake,  and  the  widow  of  John  Mandeville,  deceased  ;  that 
this  deponent  was  married  to  the  said  Mandeville  the  5th  day  of  July , 
in  the  year  1773 ;  that  deponent  and  her  husband  lived  in  the  town  of 
Peekskill,  county  of  Westchester,  State  of  New  York,  in  the  year  1777  ; 
that  this  deponent's  husband  then  owned  a  farm  in  said  town ;  that 
then  stood  on  said  farm  a  frame  dwelling  house,  (which  was  then  occu- 
pied as  an  inn,)  a  barn,  carriage  house  and  sheds  ;  said  buildings  were 
at  that  day,  in  the  estimation  of  deponent,  worth  between  three  and 
four  thousand  dollars.     In  the'ycar  1777  General  Putnam  and  his 
soldiers  encamped  on  deponent's  husband's  farm,  and  occupied  all  of 
said  buildings  ;  the  dwelling  house  was  used  as  a  place  of  headquar- 
ters for  said  army,  and  the  said  carriage  house,  barn  and  sheds  were 
used  and  occupied  by  the  American  army  to  put  in  their  baggage, 
provisions  and  ammunition,  and  were  in  the  entire  possession  of  the 
army  under  Grneral  Putnam,  and  that  a  number  of  the  officers  quar- 
tered in  said  house,  viz:  General  Putnam,  GJeneral  McDougal,  Gene- 
ral Huntington,  Colonel  Burr  and  Major  Piatt;  that  one  room  in  said 
house  was  used  as  an  office  for  the  paymaster,  and  another  room  for 
the  court-martial  to  sit  in,  and  that  one  Strang  was  there  sentenced 
to  be  hung  ;  that  there  were  sentinels  stationed  around  said  buildings, 
day  and  night;  and  this  deponent  further  states  that  whilst  the  Ameri- 
can army  under  General  Putnam  were  occupying  said  buildings  iii 
the  year  1777,  about  the  first  of  October,  the  British  came  up  the 
Hudson  river,  landed  at  Peekskill  landing,  marched  to  said  buildings 
and  burnt  said  house,  barn,  carriage  house  and  sheds;  and  this  depo- 
^  nent  farther  states  that  when  said  buildings  were  burnt  by  theBritislr 
deponent's  husband  had  in  said  house  a  quantity  of  household  farni- 
ture,  amounting  to  at  least  five  hundred  dollars,  which  was  also  burst 
by  the  British ;  and  this  deponent  further  states  that  she  nor  her  hat- 
band has  never  received  anything  from  government  for  said  propertr. 
This  deponent  is  81  years  old,  and  her  husband  was  in  the    United 
States  service  when  said  buildings  were  burnt,  and  deponent's  hus- 
band died  the  17th  of  April,  in  the  year  1827. 

SARAH  MANDEVILLE. 
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Snbflcribed  and  sworn,  thifl  2l8t  day  of  August,  in  the  year  1837, 
before  me. 

S.  M.  CEOFT,  Justice  of  the  Peace. 

I  certify  that  I  am  well  acquainted  with  Sarah  Mandeville,  and  that 
she  is  a  lady  entitled  to  credit  and  belief. 

S.  M.  CROFT,  Justice  of  the  Peace. 

Cayuga  couirrY,  ) 
Clerk's  Officey   ] 

I  certify  that  Samuel  M.  Croft,  esquire,  before  whom  the  three 
annexed  affidavits  and  certificates  were  sworn  to  and  certified,  was,  at 
the  time  the  same  severally  purport  to  have  been  done,  a  justice  of 
the  peace  in  and  for  the  said  county,  duly  commissioned  and  sworn ; 
and  further,  that  I  am  well  acquainted  with  the  hand  writing  of  the 
said  justice,  and  verily  believe  his  signatures  to  the  said  affidavits  and 
certificates  to  be  genuine. 

In  testimony  whereof  I  have  hereunto  affixed  the  seal  of  the  court 
[l.  s.]     of  common  pleas  of  said  county,  and  subscribed  my  name, 
this  second  day  of  September,  A.  D.  1837. 

M.  S.  MYERS,  Clerk. 


State  of  New  York,  }  ^^ 
Cayuga  County ^      )    ' 

John  Croft,  of  the  town  of  Locke,  county  and  State  aforesaid,  being 
duly  sworn,  deposes  and  says,  that  Sarah  Maude ville  is  a  daughter  of 
Colonel  Samuel  Drake,  and  the  widow  of  John  Mandeville,  deceased ; 
that  deponent  lived  in  the  town  of  Peekskill,  Westchester  county  and 
State  of  New  York,  in  the  year  1777  ;  deponent  was*  well  acquainted 
with  Sarah  Mandeville  and  John  Mandeville,  who  lived  at  Peekskill, 
county  and  State  aforesaid,  in  the  year  1777,  and  that  John  Mande- 
ville, the  husband  of  said  Sarah,  owned  a  farm  at  Peekskill,  on  which 
stood  a  lar^e  frame  dwelling  house,  barn,  carriage  house,  and  sheds. 
Said  dwelling  house  was  then  used  by  said  Mandeville  as  an  inn. 
Deponent  further  states  that,  in  the  year  1777,  General  Putnam  and 
his  soldiers  encamped  on  said  John  Mandeville's  farm,  near  said  build- 
ings, and  from  the  situation  of  the  said  army,  and  what  deponent 
saw  at  that  time,  the  army  under  General  Putnam  were  in  the  pos* 
session  of  said  buildings  ;  the  dwelling  house  was  used  by  said  army 
as  a  place  of  headquarters ;  the  barn,  carriage  house  and  sheds  were 
used  by  said  army  to  put  in  their  baggage,  provision,  and  ammunition. 
Deponent,  at  that  time,  very  frequently  passed  and  repassed,  said 
buildings,  and  always  saw  sentinels  stationed  around  them,  day  and 
night.    Deponent  farther  states  that  the  British  came  up  the  Hudson 
river,  landed  at  Peekskill  landing,  marched  to  said  buildings  in  the 
day  time,  whilst  they  were  occupied  by  the  American  army,  under 
General  Putnam,  about  the  4th  day  of  October,  in  the  year  177.79, t^<l 
burnt  all  of  said  buildings.     This  deponent  stood  off,  near  two  miles 
on  an  eminence,  and  saw  said  buildings  burnt  by  the  British. .  De. 
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ponent  farther  states  that,  after  the  British  had  left  the  ^ronnd,  he 
went  where  the  bnildings  stood  whilst  they  were  jet  smoking,  and, 
according  to  deponent's  best  recollection  and  jndgment,  said  buildings 
were  worth  at  least  fonr  thousand  dollars.  Deponent  further  states 
that  said  John  Mandeville  had  in  said  house,  when  it  was  burnt  by  the 
British,  as  much  value  in  household  furniture  as  is  stated  in  Sarah 
Mandeville' s  affidavit,  which  was  also  burnt  by  the  British.  This  de- 
ponent further  states  that  said  John  Mandeville  died  the  1*1  th  of  April, 
m  the  year  1827. 

JOHN  CROFT. 

Subscribed  and  sworn  this  24th  day  of  August,  1837,  before  me. 

S.  M.  CROFT, 

Justice  of  the  Peace. 

I  certify  that  I  am  well  acquainted  with  John  Croft,  and  that  he  is 
a  gentleman  entitled  to  the  first  rate  credit  and  belief. 

S.  M.  CROFT, 

Justice  of  the  Peace, 


State  op  New  York,  ) 
Cayuga  County,      )     ' 

Henry  ThomaSy  of  the  town  of  Moravia,  county  and  State  aforesaid, 
being  duly  sworn,  deposes  and  says,  that  he  entered  the  United  States 
service  under  Col.  Cortlandt,  in  the  year  1776 ;  deponent  was  very 
frequently  at  Peekskill  in  the  year  1777,  and  was  acquainted  with 
Sarah  Mandeville,  who  was  a  daughter  of  Col.  Samuel  Drake,  and  the 
widow  of  John  Mandeville,  deceased.     Deponent  further  says,  that 
said  John  Mandeville  owned  a  farm  at  Peekskill,  county  of  West- 
chester, and  State  of  New  York,  on  which  stood  a  large  house,  (which 
was  used  by  said  Mandeville  as  an  inn,)  barn,  carriage  house  and 
shed  ;  said  buildings  were  worth,  according  to  deponent's  best  recollec- 
tion, between  three  and  four  thousand  dollars  ;  in  the  year  1777  Gren. 
Putnam  and  his  soldiers  encamped  on  said  Mandeville's  farm,  and 
occupied  all  of   said  buildings  ;  the  inn  was  used  by  said  army  las   a 
place  of  headquarters,  and  the  other  buildings  were  occupied  by  said 
army  to  put  in  their  baggage,  provision  and  ammunition  ;  and  whilst 
the  American  army  was  in  full  possession  of  said  buildings,  the  British 
came  up  the  Hudson  river,  landed  at  Peekskill,  marched  to  said  build- 
ings in  the  day  time  and  burnt  them  ;  deponent  was  a  soldier  in  the 
American  service,  and  assisted  in  driving  the  British  from  Peekskill  : 
deponent  saw  said  buildings  whilst  they  were  burning,  and  further 
deponent  saith  not. 

HENRY  THOMAS. 

Subscribed  and  sworn  this  2d  day  of  September,  1837,  before  xae. 

S.  M.  CROFT, 

Justice  of  the  PecLce^ 

I  certify  that  I  am  well  acquainted  with  Henry  Thomas,  and  that 
he  is  a  gentleman  entitled  to  credit  and  belief.  •« 

S.  M.  CROFT, 

Justice  of  the  PecLoe. 
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TW£NTr-S£V£NTH  CONGRESS,  SECOND  SESSION. 

SABAH  MANDEVILLE. 

In  the  House  of  Bepresentatiybs,  August  20,  1842, 

Mr.  Maynabd,  from  the  Committee  on  Bevolutionary  Claims,  made 

the  following  report : 

The  Committee  on  Bevdutionarg  Claims,  to  whom  was  referred  thepeti'^ 

tion  of  Sarah  MandevilUy  report: 

That  the  petitioner  presents  a  claim  for  compensation  for  buildings 
destroyed  by  the  enemy  during  the  revolutionary  war,  the  same  being 
occupied  for  military  purposes.  The  committee,  for  the  reasons  set 
forth  in  their  report,  made  during  the  present  session  of  Congress,  in 
the  case  of  Samuel  Youngs,  are  of  opinion  that  the  prayer  of  the  pe- 
titioner ought  to  be  rejected. 


Report  and  MIL — (See  2nd  session  25th  Congress,  183S,  report  No.  470, 

biU  No.  477. — John  MandeviUe.) 

In  the  House  of  Bepresentativbs,  June  14,  1848. 

Mr.  Tallmadge,  from  the  Committee  on  Bevolutionary  Claims,  made 

the  following  report : 

The  Committee  on  Revolutionary  Claims,  to  whom  was  referred  the  peti- 
tion of  Sarah  MandevUle,  the  widow  of  John  MandeviUe,  deceased, 
report: 

That  the  same  petition  was,  on  the  25th  of  January,  1838,  referred 
to  the  Committee  on  Bevolutionary  Claims,  and  the  facts  and  circum- 
stances were  then  fully  examined  and  a  report  made  thereon  sustaining 
the  petition  of  Mrs.  MandeviUe. 

The  committee  do  not  discover  any  reason  for  questioning  the  cor- 
rectness of  the  views  entertained  by  the  said  committee,  who  had  so 
fully  investigated  the  facts  of  the  case,  and  are,  therefore,  of  opinion 
that  the  prayer  of  the  petition  is  reasonable  and  ought  to  be  granted, 
and  tiiey  accordingly  report  a  bill. 


In  the  House  op  Bepresentatives,  January  25,  1838. 

The  Committee  on  Revolutionary  Claims,  to  tvliom  xoas  referred  the 

petition  of  Sarah  MandeviUe,  report : 

That  the  claim  set  up  in  the  petition  is  for  the  value  of  a  dwelling 
house  and  out  houses,  alleged  to  have  been  destroyed  by  the  enemy 
during  the  revolutionary  war,  in  consequence  of  their  occupation  by 
the  American  troops. 

In  support  of  this  claim,  a  witness,  named  John  Croft,  swears  that 
he  resided  in  Peekskill,  State  of  New  York,  in  the  year  1777,  where 
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John  Mandeville,  the  late  husband  of  the  petitioner^  owned  a  large 
frame  dwelling  honse,  used  by  said  Manderille  as  an  inn,  together 
with  a  barn,  carriage  house,  and  sheds ;  that  during  that  year  the 
American  army,  under  General  Putnam,  encamped  on  said  Mande- 
ville's  plantation,  and  took  possession  of  and  occupied  the  above  men- 
tioned dwelling  house  as  headquarters,  and  the  barn,  carriage  house, 
and  sheds  for  the  reception  of  their  baggage,  ammunition,  and  pro- 
visions ;    that,   during  such    possession,  he  frequently  passed  the 
S remises,  and  always  found  sentinels  placed  around  them,  both  by 
ay  and  night ;  that  while  the  houses  were  thus  occupiai  by  our 
troops,  they  were  all  burnt  about  the  4th  of  October,  177T,  by  a  part 
of  the  British  forces  which  ascended  the  Hudson  and  landed  at  Peeks- 
kill.     Witness  says,  that  from  an  eminence  a  mile  or  two  off,  he 
actually  saw  the  buildings  burning,  and  that,  after  the  enemy  had 
retired,  he  approached  and  viewed  the  ruins,  which  were  then  still 
smoking.     This  witness  is  fully  sustained  by  Henry  Thomas,  who 
adds  that  he  was  one  of  the  men  engaged  in  driving  the  British  from 
Peekskill,  after  the  destruction  of  Mandeville's  property.     The  pe- 
titioner, Sarah  Mandeville,  has  also  given  testimony.     Whilst  her 
deposition  confirms  the  foregoing  statements,  she  goes  further,  and 
gives  the  names  of  General  Dougal,  General  Huntington,  Colonel 
Burr,  and  Major  Piatt,  who,  under  General  Putnam,  occupied  her 
husband's  house  as  headquarters.     She  says  that  one  room  of  the 
house  was  used  as  the  office  of  the  paymaster,  and  that  another  was 
appropriated  to  the  purpose  of  holding  courts-martial.     It  ii  stated  to 
tne  committee,  from  a  very  respectable  source,  that  Mrs.  Mandeville 
and  Mr.  Croft  are  persons  of  fair  character  and  entitled  to  confidence. 
The  truth  of  the  foregoing  statements,  made  by  credible  witnesses,  is 
rendered  still  more  probable  from  the  well  ascertained  historical  fact 
that  General  Putnam  and  his  forces  did  occupy  a  position  at  or  near 
Peekskill,  and  retired  to  the  heights  upon  the  landing  of  the  enemy, 
on  the  4th  or  5th  of  October,  1777,  the  time  at  which  Mandeville's 
property  is  alleged  and  proved  to  have  been  destroyed. 

Your  committee  are  of  opinion  that  the  prayer  of  the  petition  is  rea- 
sonable and  ought  to  be  granted,  and  they  accordingly  report  a  bill. 


In  the  House  of  Representatives,  June  14,  1848. 

Mr.  Tallmadge,  from  the   Committee  od  Revolutionary  dainu,  reported  the  folloning*  biU 
for  tht;  relief  of  the  legal  representatives  of  John  Mandeville,  deceased : 

Be  it  enacted  by  the  Senate  and  House  of  Bepreaentatives  of  the  Vhited 
State9  of  America  in  Congress  assembledy  That  the  Secretary  of  the 
Treasury  be,  and  he  is  hereby,  authorized  and  directed  to  pay  to  the 
legal  representatives  of  John  Mandeville,  deceased,  out  of  any  monej 
in  the  treasury  not  otherwise  appropriated,  the  sum  of  three  thouBand 
five  hundred  dollars,  the  value  of  a  dwelling  house  and  out  houses  de- 
stroyed by  the  enemy  in  the  year  one  thousand  seven  hundred  and 
seventy-seven  J  in  consequence  of  their  occupation  by  the  American 
troops. 


ABRAHAM    KIHO. 

SuTS  OF  New  York,  ) 
Ccunty  of  Seneca,    ) 

I,  Sterling  G.  Hadley,  county  judge  and  surrogate  of  Seneca  county, 
do  hereby  certify,  that  at  a  court  nolden  before  me  in  my  offim  in 
Ovid,  in  said  county,  in  open  court  satisfactory  evidence  was  exhibited 
before  said  court,  to  the  satisfaction  of  the  said  court,  that  John  Man- 
deville  died  prior  to  1831,  leaving  his  widow,  Sarah  Mandeville,  and 
that  she  died  on  the  5th  day  of  November,  1839 ;  it  was  further 
proven  that  the  said  parties  were  the  identical  parties  who  had  their 
dwelling  house  destroyed  at  Peekskill  during  the  revolution ;  that  the 
said  parties  left  two  children,  who  now  survive  them,  being  their  only 
children  now  surviving,  and  that  each  of  them  is  over  the  age  of 
twenty-one  years,  to  wit:  Mary  King  and  Joshua  Mandeville,  and 
that  they  have  appointed  Arad  Joy,  of  Ovid,  New  York,  their  attorney 
to  prosecute  their  claim. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
I^L.  s.]         affixed  my  official  seal,  this  25th  day  of  June,  1856. 

STERLING  G.  HADLEY. 
County  Judge  and  Surrogate'of  Seneca  county,  New  York. 


bTATE  OF  New  York,  ) 
County  of  Cayuga,    \^'  • 

Mary  King,  after  been  sworn  according  to  law,  deposes  and  says, 
that  she  is  a  child  of  John  Mandeville,  deceased,  and  Sarah  Mande- 
ville, deceased,  the  parties  who  lost  their  dwelling  and  tavern  house 
at  Peekskill  during  the  revolutionary  war;  that  the  said  John  Mande- 
ville died  prior  to  1831,  leaving  his  widow  Sarah,  who  remained  his 
widow,  and  died  his  widow  on  the  5th  day  of  November,  1839 ;  that 
this  deponent  is  one  of  the  surviving  children,  and  that  Joshua  Man- 
derille  is  the  other  surviving  child;  that  the  two  children  here  named 
are  the  only  surviving  children  of  the  said  parties,  and  that  they  have 
appointed  Arad  Joy,  of  Ovid,  their  attorney  to  prosecute  their  claim. 

Abram  King,  being  sworn,  deposes  and  says,  that  he  is  personally 
blowing  to  the  truth  of  the  above  statement,  and  makes  oath  to  the 
truth  of  it. 

maey  king, 
abram  king. 

Sworn  and  subscribed  before  me  this  9th  day  of  June,  1856. 

WALTER  G.  BRADLEY, 
Justice  of  the  Peace  in  and  for  said  county. 


The  Peojile  of  the  State  o/Neio  York  to  aUto  whom  these  presents  shall 

come  or  may  concern,  send  greeting: 

Enow  ye,  that  at  the  city  of  Auburn,  in  the  county  of  Cayuga,  on 
the  twenty-first  day  of  January,  in  the  year  one  thousand  eight  hun- 
dred and  fifty-seven,  letters  of  administration  of  all  and  singular  the 
goods^  chatteb,  and  credits  of  Sarah  Mandeville,  late  of  the  town  of 
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Genoa,  in  said  county  of  Cayuga,  deceased,  intestate,  were  duly 
granted  by  the  surrogate  of  the  said  county  of  Cayuga  to  Abram 
long,  of  said  town  of  Gtenoa,  and  that  the  same  are  still  yalid  and  in 
full  force. 

In  testimony  whereof,  we  have  caused  the  seal  of  office  of  our 

said  surrogate  to  be  hereunto  affixed.     Witness,  Jacob  B. 
[l.  s.]      How,  surrogate  ot  our  said  county,  at  the  city  of  Auburn, 

this  twenty-first  day  of  January,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  fitty-seven. 

JACOB  B.  HOW,  SurrogaU. 


State  op  New  York,  , 
County  of  Seneca,     } 

John  M.  King  personally  appeared  before  me,  and  after  being  duly 
sworn  according  to  law,  deposes  and  says,  that  he  has  from  a  child 
been  personally  acquainted  with  John  Croft,  who  is  believed  to  be 
over  one  hundred  years  of  age,  and  the  identical  person  who  was  a 
witness  to  the  burning  of  the  dwelling  house  and  out  houses,  in  1777, 
owned  by  John  Mandeville,  at  Peekskill ;  that  he  is  the  identical 
person  who  was  a  witness  in  behalf  of  Sarah  Mandeville  on  her  ap- 
plying to  Congress  for  relief,  in  consequence  of  the  destruction  of  her 
and  her  husband's  buildings,  above  referfed  to ;  that  this  deponent, 
one  day  since,  called  in  person  upon  the  said  John  Croft  to  get  him  to 
renew  his  proof  or  affidavit,  but  that  he  found  him  non  oanipas,  and 
entirely  incompetent,  from  loss  of  mind  and  recollection,  to  make  an 
affidavit,  or  to  understand  anything  about  it.     That  Henry  Thomas 
cannot  be  found  or  heard  of,  and  that  those  who  knew  him  many  years 
since  assert  that  he  is  dead,  of  which  fact  this  deponent  has  no  doubt. 

JOHN  M.  KIN&. 

Sworn  and  subscribed  before  me,  this  25th  day  of  March,  1857 ;  and 
I  certify  the  witness  to  be  a  respectable  person. 

JAMES  FOSTER, 
Justice  of  the  Peace  of  said  county. 

State  of  New  York,        ) 
Seneca  County  Clerk's  Office.  \     ' 

I,  Charles  W.  IngersoU,  clerk  of  said  county,  and  also  clerk  of  the 
courts  of  record  thereof,  do  hereby  certify  that  James  Foster,  esquire, 
before  whom  the  annexed  instrument  was  proved  or  acknowledged, 
was  at  the  time  of  taking  such  proof  or  acknowledgment  a  justice  of 
the  peace  in  and  for  said  county,  duly  qualified  and  authorized  to 
take  the  same  ;  that  I  am  well  acquainted  with  his  handwriting,  and 
verily  believe  that  the  signature  to  the  certificate  of  such  proof  or  ac* 
knowledgment  is  genuine  ;  and  I  further  certify  that  said  instrument 
is  executed  and  acknowledged  according  to  the  laws  of  the  State  of 
New  York. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tl.  s.]     seal  of  said  county  and  said  courts,  this  25th  day  of  April, 
1857.  CHAS.  W.  INGEBSOLL,  Clerk. 
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IN  COURT  OP  CLAIMS. 


Claimants'  points  and  brief. 


J06HUA  Manbsville  and  others,  ^ 
Claimants, 

The  Unttbd  States. 

I.  This  claim  is  for  the  value  of  a  dwelling  house  and  out  houses 
destroyed  by  the  enemy  during  the  revolutionary  war,  in  consequence 
of  their  occupation  by  the  American  troops.  The  proof  is,  that  John 
Mandeville  was  the  owner  of  said  property,  and  the  dwelling  house 
was  used  by  said  Mandeville  as  an  inn,  in  the  year  1777,  at  Peeks- 
kill,  New  York ;  that  the  American  army,  under  General  Putnam, 
encamped  on  said  Mandeville's  plantation,  and  took  possession  of  and 
occupied  the  said  dwelling  house  as  headquarters,  and  the  barn, 
arriage  house,  and  sheds  for  the  reception  of  their  baggage,  ammuni- 
tion, and  provisions,  and  placed  their  sentinels  around  them  night 
and  day ;  one  of  the  rooms  was  appropriated  as  an  office  for  the  pay- 
master, and  another  for  holding  courts-martial.  That  on  the  4tii  of 
October,  1777,  the  enemy  landed  in  force,  before  whom  General 
Putnam  retired  to  the  heights,  and  the  enemy  destroyed  the  buildings 
occupied  by  our  troops,  valued  at  $3,500. 

II.  The  amendments  to  the  Constitution,  article  5,  provides  that 
private  property  shall  not  be  taken  for  public  use  without  just  com- 
pensation. The  use  in  this  case  invited  aggression,  which  resulted  in 
its  destruction.  The  just  compensation  is  the  value  of  the  premises 
deetroyed,  with  interest  from  the  time  the  claim  has  been  withheld  or 
l^ecome  due. — (See  ^'  Compend.,  &c.,  on  Revolutionary  Claims,  Docu- 
ment No.  42,  for  1837-38.") 

III.  The  merits  as  well  as  the  validity  of  this  claim  has  been  twice 
passed  on  in  Congress  favorably  and  bills  reported. — (See  House  report 
No.  470,  2d  session  25th  Congress.  Also,  House  report  No.  675,  Ist 
session  30th  Congress,  accompanied  by  bill  539,  which  is  now  referred 
to  this  court.) 

ly.  It  is  the  duty  of  government,  imposed  upon  it  by  the  law  of 

nations  as  well  as  public  policy,  to  protect,  by  proper  indemnity,  its 

citizens  from  the  acts  of  its  enemies  in  time  of  public  war,  and  from 

Its  own  agents.     Congress  has  repeatedly,  in  cases  too  numerous  to 

name,  under  like  circumstances,  granted  indemnity  in  the  war  of  the 

rerolntion  and  in  the  war  of  1812. — (See  the  case  of  Sarah,  the  widow 

of  William  Dewees,  act  April  11,  1818,  1st  session  15th  Congress; 

indemnity  for  property  destroyed  by  the  British  in  the  revolutionary 

war.    Also,  the  case  of  Moses  Ilazen,  act  of  June  23,  1805,  2d  session 

8th  Congress.     Sarah  Shillett's  case,  destruction  of  house  while  in 

public  use,  act  March  3,  1825,  2d  session  18th  Congress.     Nicholas 

Sewairs  case,  act  June  30,  1834,  1st  session  23d  Congress.     John 

Scriviner's  case,  act  August  27,  1842,  2d  session  27th  Congress.) 

CALVIN  K.  AVERILL, 

Attorney  for  Claimants. 


L 
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IN  THE  COURT  OF  CLAIMS. 

Joshua  Mandeville  and  others  ) 

V8.  >  No.  510. 

The  United  States.         ) 

Sdicitor's  Brief. 

The  petitioners  allege  that  John  Mandeville  was,  on  the  4rth  day  of 
October,  1777,  the  owner  of  a  large  frame  dwelling  house,  used  as  an 
inn,  together  with  a  barn,  carriage  house,  and  sheds,  at  Peekskill,  in 
the  State  of  New  York  ;  that  the  said  property  was  taken  possession  of 
by  the  agents  of  the  United  States,  under  the  orders  and  directions  of 
Generals  Putman,  Dougal,  Huntington,  &c.,  officers  under  their  com- 
mand, or  some  one  of  them,  who  occupied  and  used  said  dwelling- 
house  as  headquarters,  and  the  other  buildings  for  the  reception  of  their 
baggage,  ammunition,  and  provisions,  and  held  courts- martial  there  ; 
that  while  so  occupied,  the  British  forces  ascended  the  Hudson  river 
and  landed  at  Peekskill,  drove  out  the  Americans  and  burned  the 
buildings  aforesaid,  to  the  value  of  $3,500  ;  and  that  said  amount  ought 
to  be  paid  to  them  as  the  legal  representatives  of  said  John  Mandeville. 

The  United  States  object  to  the  payment  of  this  claim  upon  several 
grounds : 

Ist.  If  there  ever  was  any  foundation  for  it,  the  witnesses  who  tes- 
tify do  not  appear  to  be  living  or  dead  ;  and  there  is  no  proof  to  show 
that  the  United  States  had  notice  of  the  taking  of  said  testimony. 

2d.  This  claim  is  said  to  have  arisen  as  early  as  the  4th  day  of  Oc- 
tober, 1777;  and  there  is  nothing  to  show  that  any  application  was  ever 
made  for  its  payment  until  the  year  1838,  although  it  appears  from  the 
papers  in  the  case  that  the  original  owner  of  it  (John  Mandeville)  did 
not  die  until  the  17th  of  April,  1827,  a  period  of  about  fifty  years, 
and  then  the  first  we  hear  of  it  is  in  the  year  1838,  (eleven  years  after,) 
when  the  widow  of  the  deceased  applied  to  Congress.     We  thirik 
that  this  long  delay  is  evidence  to  show  the  demand  never  had  any  real 
foundation  ;  and  if  it  had,  then  said  delay  leads  strongly  to  the  infer- 
ence of  its  settlement  by  the  government.     At  a  very  early  period 
after  the  revolution,  it  seemed  to  be  the  policy  of  the  government 
to  ascertain  and  adjust  the  whole  of  its  liabilities  ;  and  hence  various 
resolutions  and  acts  of  Congress  were  passed  for  that  purpose.     The 
resolution  of  the  2d  of  November,  1785,  provides  that  all  persons  hav- 
ing claims  for  services  performed  in  the  military  department  be  directed 
to  exhibit  the  same  for  liquidation  to  the  commissioners  of  army  b£- 
counts,  on  or  before  the  1st  day  of  August  ensuing  the  date  therec/, 
and  that  all  claims  under  the  description  above  mentioned,  which,  mar 
be  exhibited  after  that  period,  shall  forever  thereafter  be  precluded 
from  adjustment  or  allowance  and  that  the  commissioners  of  army 
accounts  give  public  notice  of  this  resolution  in  all  the  States  for  &1. 
months. — (See  4th  vol.  of  Journals  of  Congress,  p.  603.)     This  reio 
lution  has  reference  only  to  a  particular  class  of  claims  ;  but  it  evince^ 
that  policy  of  Congress,  which  was  enlarged  by  subsequent  legisla 
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tion,  and  which  legislation  was  doubtless  intended  to  quiet  and  put  to 
rest  every  description  of  demand  or  claim,  whilst  the  evidence  in  rela* 
tion  thereto  was  fresh,  against  the  government. 

The  resolution  of  the  23d  of  July,  1*787,  provides  that  all  persons 
having  unliquidated  claims  against  the  United  States,  pertaining  to  the 
late  commissary's,  quartermaster's,  hospital,  clothier's,  or  marine  de- 
partments, shall  exhibit  particular  abstracts  of  such  claims  to  the  proper 
commissioners  appointed  to  settle  the  accounts  of  those  departments, 
within  eight  months  from  the  date  hereof ;  and  all  persons  having 
ii&erynliqwdated  claims  against  the  United  States  shall  exhibit  a  par- 
ticular abstract  thereof  to  the  Comptroller  of  the  Treasury  of  the 
United  States  within  one  year  from  the  date  hereof;  and  all  accounts 
not  exhibited  as  aforesaid  shall  be  precluded  from  settlement  or  allow- 
ance.— (Same  book,  p.  763.)  This  resolution,  after  applying  the 
limitation  to  a  certain  description  of  demands  not  presented  within 
eight  months,  by  a  general  clause  declares  that  all  unliquidated  claims 
shall  be  barred  after  one  year. 

By  the  act  of  Congress  passed  March  the  27th,  1792,  it  is  provided, 
that  the  operation  of  the  resolutions  of  the  late  Congress  of  the  United 
States,  passed  on  the  2d  of  November,  1785,  and  the  23d  day  of  July, 
1787,  so  far  as  they  have  barred,  or  may  be  construed  to  bar,  the 
claims  of  any  oflBcer,  soldier,  artificer,  sailor,  or  marine,  of  the  late  army 
or  navy  of  the  United  States,  for  personal  services  rendered  to  the 
United  States  in  the  military  or  naval  departments  shall ,  from  and  after 
the  passing  of  this  act,  be  suspended  for  and  during  the  term  of  two 
years ;  and  that  every  such  oflScer,  soldier,  artificer,  sailor,  and  marine, 
having  claims  for  services  rendered  to  the  United  States  in  the  military 
or  naval  departments,  who  shall  exhibit  the  same  for  liquidation  at  the 
treasury  of  the  United  States,  at  any  time  during  the  said  term  of  two 
years,  shall  be  entitled  to  an  adjustment  and  allowance  thereof,  on  the 
same  principles  as  if  the  same  had  been  exhibited  within  the  term 
prescribed  by  the  aforesaid  resolutions  of  Congress :  Provided,  that 
nothing  herein  shall  be  construed  to  extend  to  claims  for  rations  or 
wihristence  money. — (See  1  vol.  S.  L.,  page  245.)  This  act  was  in- 
tended to  afford  relief  only  in  the  cases  particularly  specified ;  and  that 
there  might  be  no  misapprehension,  the  claims  for  rations  and  sub- 
Bistenoe  money  are  expressly  excepted  from  its  operation.  Thus  show- 
ing that,  whilst  Congress  was  disposed  to  afford  relief  in  particular 
GBses,  it  did  not  intend  to  disturb  the  general  operation  of  the  limitation 
impoied  by  the  resolution  of  1787.  By  the  act  of  February  12th, 
1792,  (1  vol.  8.  L.,  p,  301,)  it  is  provided  that  all  claims  upon  the 
United  States  for  services  or  supplies,  or  for  other  cavse^  mailer^  or 
Odng^  furnished  or  done  previous  to  the  4th  day  of  March,  1789, 
whether  founded  upon  certificates  or  other  written  documents  from 
public  officers,  or  otherwise,  which  have  not  already  been  barred  by 
any  act  of  limitation,  and  which  shall  not  be  presented  at  the  treasury 
before  the  first  day  of  May,  1794,  shall,  forever  after,  be  barred  and 
precluded  from  settlement  or  allowance  :  Provided,  that  nothing  herein 
contained  shall  be  construed  to  affect  loan  office  certificates  of  final 
settlements,  indents  of  interest,  balances  entered  in  the  books  of  the 
Register  of  the  Treasury,  certificates  issued  by  the  Register  of  the 
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Treasury,  commonly  called  registered  certificates,  loans  of  money 
obtained  in  foreign  coantries,  or  certificates  issued  pursuant  to  the  act 
entitled  an  act  making  provision  for  the  debt  of  the  United  States  ; 
and  provided  further,  that  nothing  herein  contained  shall  be  oonstraed 
to  prohibit  the  proper  officers  of  the  treasury  from  demanding  an  ac- 
count or  accounts  to  be  rendered  for  any  moneys  heretofore  advanced 
and  not  accounted  for,  or  from  admitting,  under  the  usual  forms  and 
restrictions,  credits  for  expenditures  equal  to  the  sums  which  have  been 
so  advanced.  This  act  is  as  comprehensive  as  language  can  make  it, 
and  creates  a  bar  to  every  description  of  claim  or  demand  against  the 
United  States,  except  such  as  are  specially  exempted  from  \\s  opera- 
tion. It  is  a  re-affirmation  of  the  resolution  of  1787,  and  as  there  has 
been  no  legislation  to  change  the  law,  as  it  stood  under  those  acts,  we 
think  the  petitioners'  claim  is  barred  by  limitation.  For  further 
information  upon  the  subject  of  limitations,  see  the  acts  of  Con- 
gress collected  in  a  book  entitled  Revolutionary  Claims,  at  pages 
G0-'l-'2-'3-'4-*5  and  l^fi. 

DAN.  RATCLIFFE, 
Ass't  Solicitor  of  the  G.  Claims, 


KING,  ADM'R  OF  THE  ESTATE  OF  JOHN  MANDEVILLE, 

V8. 

THE  UNITED  STATES. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

The  facts,  according  to  the  petition,  are  as  follows: 

The  intestate  was,  in  October,  1777,  the  owner  of  a  dwelling  honse 
and  certain  out  houses,  situate  at  Peekskill,  in  the  State  of  New  York. 
These  buildings  were,  at  the  time  aforesaid,  taken  possession  of  by 
the  agents  of  the  United  States,  under  the  orders  of  Qenerals  Putnam, 
McDougal,  Huntington,  &c.,  who  occupied  and  used  the  dwelling 
house  as  headquarters,  and  held  courts-martial  there,  and  used  the 
out  houses  for  the  reception  of  their  baggage,  ammunition^  and  pro- 
visions.    Whilst  said  buildings  were  so  occupied,  the  British  forces 
ascended  the  Hudson  river,  landed  at  Peekskill,  drove  out  the  Ameri- 
cans, and  burned  said  buildings,  which  buildings  were  worth    3^500 
dollars.     There  is  among  the  papers  a  petition  formerly  presented  t>> 
Congress,  which  states  the  grievance  with  more  particularity.      Thst 
petition  says  that  General  Putnam,  of  the  American  army,  witli  his 
soldiers,  took  possession  of  the  buildings  and  occupied  them  for  the 
purposes  of  the  army ;  that  one  room  of  the  house  was  used    as  an 
office  for  the  paymaster,  and  another  room  for  a  court-martial  to  sit 
in  ;  and  that  sentinels  were  constantly  stationed  about  said  buildings, 
day  and  night,  whilst  they  were  occupied  by  the  army. 
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There  are  three  affidavits  produced  in  support  of  the  claim;  one 
made  by  the  widow  of  the  intestate ;  one  hj  John  Cross  ;  and  the 
third  by  Henry  Thomas.  The  widow's  affidavit  states  that  the  intes- 
tate died  in  1827.  Whether  the  intestate  ever  demanded  or  received 
compensation  for  the  injury  complained  of  is  not  shown  by  the 
evidence. 

This  is  a  claim  for  unliquidated  damages  for  an  injury  said  to  have 
been  sustained  by  the  intestate  during  the  revolutionary  war.  The 
first  demand  for  the  claim,  of  which  we  are  informed,  was  made  by 
the  widow,  by  a  petition  to  Congress,  in  1837,  which  was  about  sixty 
years  after  the  cause  of  complaint  is  alleged  to  have  occurred. 

The  claim  is  barred  by  the  following  statute  of  limitations,  passed 
on  the  23d  of  July,  1787: 

'^Resdvtdy  That  all  persons  having  unliquidated  claims  against 
the  United  States,  pertaining  to  the  late  commissary's,  quartermas- 
ter's, hospital,  clothier's,  or  marine  department,  shall  exhibit  par- 
ticular abstracts  of  such  claims  to  the  proper  commissioner  appointed  to 
settle  the  accounts  of  those  departments,  within  eight  months  from 
the  date  hereof ;  and  all  persons  having  other  unliquidated  claims 
against  the  United  States  shall  exhibit  a  particular  abstract  thereof 
to  the  Comptroller  of  the  Treasury  of  the  United  States  within  one 
year  from  the  date  hereof;  and  all  accounts  not  exhibited  as  aforesaid 
shall  be  precluded  from  settlement  or  allowance." — (4  Journ.  of  old 
Cong.,  762-'3.) 

In  1792  the  operation  of  a  part  of  the  above  act  was  suspended  for 
two  years,  but  even  that  temporary  suspension  did  not  apply  to  a  case 
like  the  one  befqre  us. — (1  Stat,  at  Large,  245.) 

The  claim  being  thus  barred  by  an  act  of  Congress,  the  claimant 
of  course  is  not  entitled  to  relief. 


35th  Comobbbb,  ( HOUSE  OF  BEPBESENTATIYES.  (  Bbpobt  0.  L. 
\HSe88um.      I  I     No.  131. 


LLEWELLYN  JONES. 


y 
DiciMBstt  IS,  1857. — Committed  to  a  Committee  of  the  Whole  Houie,  nude  the  order  of 

the  dhj  for  to-morrow,  and  ordered  to  be  priuted. 


The  Court  of  Claimb  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Reprtsentativea  of  the  United 

States  in  Congress  assembled: 

The  Goort  of  Claims  respectfully  presents  the  following  documents 
is  the  report  in  the  case  of 

LLEWELLYN  JONES  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Letters  and  other  documents  referred  to  in  the  opinion  of  the 
Court,  transmitted  to  the  House  of  Representatives. 

3.  Opinion  of  the  Court  adverse  to  the  claim. 

Other  papers  relating  to  the  case,  received  from  House  of  Bepre* 
sentatives  in  answer  to  a  call  from  chief  clerk  of  the  Court  of  Claims, 
are  returned  in  a  separate  envelope. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said 
A.  D.  1867. 


r    1    seal  of  said  Court  at  Washington,  this  7th  day  of  December, 


SAM'L  H.  HUNTINGTON, 

CTitef  Clerk  Court  of  Claims, 


IN  THE  UNITED  STATES  COURT  OF  OiAIMa 

Ih  the  honorable  the  Judges  of  the  CouH  of  Claims : 

The  petition  of  Llewellyn  Jones,  of  the  State  of  New  York,  respect- 
fully showeth : 

That  prior  to  the  year  1844  your  petitioner  was  naval  storekeeper 
at  Bio  de  Janeiro,  but  that  his  appointment  as  such  terminated  by  the 
provisions  of  the  act  of  Congress  of  17th  June,  1844.  That  thereafter 
he  entered  into  business  relations  with  a  house  for  ship  chandieraty 
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Bio  deVaneirOy  wkich  was  engaged  in  ^applying  the  navy ;  which 
relations  were  very  soon  afterwards  dissolved,  and  your  petitioner 
received  2,400  milreis  (about  1,200  dollars)  for  his  interest  in  the 
concern,  and  the  profits  which  had  accrued  during  his  connexion  with 
it.  That  upon  some  false  suggestion  of  one  of  the  members  of  said 
firm,  connecting  said  sum  of  money  with  the  interests  of  the  United 
States,  your  petitioner  immediately  deposited  said  sum  with  James 
Ferguson,  the  successor  of  your  petitioner  as  naval  storelieeper,  until 
the  decision  of  the  Secretary  of  the  Navy  could  be  had^  for*  which  said 
Ferguson  gave  the  receipt,  of  which  the  following  is  a  copy : 

Bio  db  Janeiro,  AprU  22,  1845. 

Beceived  from  Llewellyn  Jones,  esq.,  late  naval  storekeeper  at  this 
place,  the  sum  of  twenty-four  hundred  milreis,  for  which  sum  I  hold 
myself  accountable  to  the  Navy  Department,  subject  to  any  future 
decision  the  honorable  Secretary  of  the  Navy,  or  any  other  authorized 
officer  of  the  government,  may  make  respecting  the  same. 

JAMES  FEBGDSON, 

Naval  Storekeeper. 

That  afterwards  the  Navy  Department  decided  that  it  had  no  claim 
for  said  sum  of  money,  and  although  it  declined  giving  an  order  for 
Mr.  Ferguson  to  pay  over  the  money,  it  expressed  the  opinion  that  be 
would  at  once  do  so,  as  the  following  correspondence  shows : 

Navt  Department,  Jdy  18,  1846. 

Sir  :  I  have  received  your  letter  of  the  19th  ultimo,  with  its  enclo- 
sures, relating  to  a  sum  of  money  deposited  by  you  with  Mr.  Fergu- 
son, United  States  naval  storekeeper  at  Bio  de  Janeiro. 

The  department  has  given  no  directions  to  Mr.  Ferguson  to  receive 
this  money,  and  does  not  recognize  it  as  officially  in  his  hands.  It 
makes  no  decision  upon  the  questions  which  seem  to  have  led  to  the 
deposit,  but  will  hereafter  avail  itself  of  any  remedy  which  it  may 
find  it  necessary  to  employ  for  the  protection  of  the  government  in- 
terests at  Bio. 

You  may  make  such  use  of  this  communication  as  you  think  proper. 
I  am/  respectfully,  yours, 

GEOBGE  BANCBOFT. 
Mr.  Llewelltn  Jones, 

.    Waahington^  D.  0. 


Navy  Department,  Jtdy  28,  3  846. 

Sir  :  This  department  has  already  informed  you,  by  its  letter  dated 
July  18, 1845,  that  it  did  not  regard  the  money  deposit^  by  you  with 
Mr.  Ferguson  as  officially,  in  his  hands.  It  cannot,  therefore,  with 
propriety  give  any  order  on  the  subject. 


LLEWELLTN  JONE&  3 

The  suggestion  contained  in  your  letter  to  the  Fourth  Auditor, 
which  has  been  referred  to  this  department,  cannot,  for  this  reason^ 
be  complied  with. 

Respectfully,  yours, 

GEORGE  BANCROFT. 
Lieutenant  Llewblltn  Jonbs,  (tc.j  <kc.^  ike. 


Treasury  DEPARTBirot, 
Fourth  Audtior*8  Offloe^  Jvly  29,  1846. 

Dbar  Sir  :  I  enclose  a  letter  from  the  Secretary  of  the  Navy,  which 
I  belieye  agrees  substantially  with  the  memorandum  enclosed  in  your 
letter  to  me  of  the  18th  instant.  After  the  Secretary  has  said  that  he 
does  not  regard  the  sum  in  question  as  being  officially  in  Mr.  Fer- 
guson's hands,  the  latter  cannot  have  a  shadow  of  right  to  require  or 
expect  an  order  of  this  department  for  the  payment  of  the  money. 

The  suggestion  to  which  the  Secretary  refers,  when  he  says  he  can- 
not comply  with  it,  is  that  of  his  paying  the  amount  here  upon  your 
order, 

1  am,  sir,  yours,  very  truly, 

A.  0.  DATTON. 

First  Lieut.  Llewbllyn  Jonbs,  U.  S.  A.y 

St,  Louisy  Mo. 

Tet  your  petitioner  is  informed  that  said  sum  of  money  has  since 
been  paid  into  the  treasury  of  the  United  States,  tod  he  has  hot  been 
able  to  obtain  the  same,  either  from  said  Ferguson  or  from  the  trea- 
sury. Your  petitioner  is  sole  owner  of  said  claim,  and  prays  judgment 
of  your  honorable  Court  for  the  amount  of  said  sum  deposited  with 
said  Ferguson,  naval  storekeeper  as  aforesaid,  and  by  him  turned  over 
to  the  treasury  of  the  United  States. 

LLEWELLTN  JONES. 
By  his  attorney  in  fact,  CHARLES  DE  SELDING. 

A.  H.  LAWRENCE, 

Attorney  for  Fetiiianer. 


DiBIRICT  OF  COLUMBU,  ) 

Wdahington  County.  ) 

On  this  11th  day  of  July,  1855,  before  me,,  a  justice  of  the  peace  ia 
and  for  said  county,  appeared  Charlea  De  SeMing,  attorney  in  fact  for 
Lilewellyn  Jones,  and  made  oath  that  the  facts  stated  in  the  foregoing 
petition  are  true,  to  the  best  of  his  knowledge  and  belief. 

THOMAS  0.  DONN, 
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Ocpyofreoeipt  cf  James  Ferguaony  Naval  SUyrtkeeperat  Rio  de  Janeiro, 
to  Ltewellyn  Jones  f  for  monies  specially  left  ty  said  Jan/es  to  awaU 
decision  of  Secretary  of  the  Navy. 

''  Rio  db  Javeiro,  JprU  22, 1845. 

^*  Received  ff  om  Llewellyn  JoneR,  esquire,  late  naval  storekeeper  at 
this  place,  the  sum  of  twenty-four  hundred  milreis,  for  which  sum  I 
hold  myself  accountable  to  the  Navy  Department,  subject  to  any  future 
decision  of  the  honorable  Secretary  of  tne  Navy,  or  any  other  author- 
ised o£Scer  of  the  government,  may  make  respecting  the  same. 

''JAMES  FERGUSON, 

*  ^ Naval  Storekeeper, ' ' 


Navy  Departhent,  Jtdy  18, 1845. 

Sir  :  I  have  received  your  letter  of  the  19th  ultimo,  with  its  enclo- 
sures, relating  to  a  sum  of  money  deposited  by  you  with  Mr.  Ferguson, 
United  States  naval  storekeeper  at  Kio  de  Janeiro.  The  department 
has  given  no  directions  to  Mr.  Ferguson  to  receive  this  money,  and 
does  not  recognize  it  as  oflScially  in  his  hands.  It  makes  no  decision 
upon  the  questions  which  seem  to  have  led  to  the  deposit,  but  will 
hereafter  avail  itself  of  any  remedy  which  it  may  find  it  necessary  to 
employ  for  the  protection  of  the  government  interests  at  Rio. 

lou  may  make  such  use  of  this  communication  as  you  think  proper. 
I  am,  respectfully^  yours, 

GEO.  BANCROFT. 
Mr,  Llbwkllth  Joh^s, 

Washingtonj  D.  O. 


Navt  Department,  July  28,  1846. 

Sib  :  This  department  has  already  informed  you,  by  its  letter  dated 
July  18, 1845,  that  it  did  not  regard  the  money  deposited  by  you  with 
Mr.  Ferguson  as  officially  in  his  hands.  It  cannot,  therefore^  with 
propriety,  give  any  order  on  the  subject.  The  suggestion  contained  i  n 
your  letter  to  the  Fourth  Auditor,  which  has  been  referred  to  the  de- 
partment, cannot,  for  this  reason^  be  complied  with. 
Respectfully,  yours, 

GEO.  BANCROFT. 
Lieut.  Llewellyn  Jones,  c£c.,  <£c.,  dtc. 


TREASimT  Department, 
Fourth  AudUor's  Office j  July  29,  1846. 

Dbar  Sir  :  I  enclose  a  letter  from  the  Secretary  of  the  Navy,  which 
I  believe  agrees  substantially  with  the  memorandum  enclosed  in  your 
letter  to  me  of  the  18th  instaut.     After  the  Sa^retary  has  said  that  he 


LLEWBLI.TN  J0KS8.  § 

does  Dot  regard  the  earn  in  question  as  being  officially  in  Mr.  Fergu- 
son's hands,  the  latter  cannot  have  a  shadow  of  right  to  require  or 
expect  an  order  of  the  department  for  the  payment  of  the  money. 
The  suggestion  to  which  the  Secretary  refers,  when  he  says  be  cannot 
comply  with  it,  is  that  of  his  paying  the  amount  here  upon  your  order. 
I  am,  dear  sir,  yours  very  truly, 

A.  0.  DAYTON. 
Iftt  Lieut.  Llswelltn  Jonbs,  ?7.  8.  N. , 

St.  Louis,  Miss  uri. 


Trbasurt  Dbpartbcrnt, 
Fawrth  AudUar'a  Office,  June  21,  1845.     * 

Sib  :  A  letter  addressed  to  you  on  the  19th  instant,  by  Llewellyn 
Jones,  esq.,  late  United  States  naval  storekeeper  at  Rio  de  Janeiro, 
respecting  a  sum  of  money  deposited  by  him  with  his  successor,  sub- 
ject to  the  decision  of  the  Navy  Department  as  to  the  disposition  to  be 
made  of  it,  having  been  referred  to  me  for  a  report^  I  have  the  honor 
to  state  that  upon  reading  the  said  letter,  and  the  papers  accompany- 
ing it,  I  cannot  perceive  that  the  government  has  the  slightest  claim 
to  the  money  in  question.  So  far  as  appears  that  sum  was  paid  to  Mr. 
Jones  simply  as  the  price  of  his  relinquishment  of  the  interest  which 
he  had  acquired  in  tne  firm,  of  which  the  individuals  by  whom  it  was 
paid  were  members,  and  I  do  not  think  that  the  allegation  of  those 
individuals  that  in  fixing  that  price  they  had  taken  into  consideration 
a  claim  which  had  been,  or  would  probably  be,  made  upon  them  by 
the  government  of  the  United  States,  ought  to  have  the  least  effect, 
either  upon  the  rights  of  Mr.  Jones  or  those  of  the  government,  more 
especially  as  Mr.  Jones  had  objected  to  that  claim  being  in  any  man- 
ner involved  in  the  transaction.  Whatever  right  the  IJnited  States 
may  have  had  to  receive  from  Messrs.  Garrett  and  Jenkins  the  amount 
of  the  commissions  or  profits  which  they  offered  to  Mr.  Jones,  and 
which  was  refused  by  him,  remains  unimpaired,  as  I  conceive,  by  his 
contract  upon  retiring  from  the  firm,  supposing  the  whole  case  to 
appear  upon  the  papers  presented ;  and  I  do  not  know  how  the  sum 
deposited  with  Mr.  Ferguson  can  be  otherwise  regarded  than  as  the 
private  property  of  Mr.  Jones.  The  letter  referred  to  me,  with  the 
endosures,  is  herewith  returned. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obd't  servant, 

A.  0.  DAYTON, 

Fourth  Auditor, 

I  certify  the  foregoing  to  be  a  true  copy  from  the  records  of  this 
office.  A.  0.  DAYTON, 

Fourth  AwiUoT. 

Tbjusvrt  Dvabtmknt, 

JTowrih  Awiitor'9  Cffice,  Deomber  23,  1851. 


LLEWELLYN  JOKES. 


Navy  Department, 
September  27,  1849. 

Sir  :  In  the  case  of  the  deposit  made  with  you  in  the  month  of 
April,  1845,  by  Mr.  Llewellyn  Jones,  formerly  naval  storekeeper  at 
Rio  de  Janeiro,  of  the  sum  of  twenty-four  hundred  milreis,  "  subject 
to  any  future  decision  of  the  Secretary  of  the  Navy,"  it  was  decided 
by  my  predecessor  that  Mr.  Jones  had  *'no  claim  to  the  money." 

Tou  will  therefore  deposit  the  amount  in  the  treasury  of  the 
United  States,  and  cause  a  duplicate  of  the  certificate  of  deposit  to  be 
transmitted  to  this  department. 

I  am,  respectfully,  your  obedient  servant, 

WM.  BALLARD  PRESTON. 
Mr.  James  Ferguson, 

Naval  Storekeeper  y  Bio  de  Janeiro. 


TJnitbi)  States  of  America. — Department  of  State. 

To  all  to  idiom  these  presents  shall  come^  greeting : 

I  certify  that  the  paper  hereunto  annexed  is  a  true  copy  transcribed 
from,  and  carefully  collated  with  the  original  paper  ^n  file  in  this 
department. 

In  testimony  whereof  I,  Daniel  Webster,  Secretary  of  State  of  ihe 
r     1      United  States,  have  hereunto  subscribed  my  name  and 
^  '   -I      caused  the  seal  of  the  Department  of  State  to  be  affixed. 
Done  at  the  city  of  Washington  this  twenty-second  day  of  Feb- 
ruary, A.  D.  1851,  and  of  the  independence  of  the  United  States  of 
America  the  seventy-fifth. 

DANIEL  WEBSTER. 


LBGATrON  OF  THE  UnTCBD  StATBS, 

Rio  de  JaneirOj  April  19,  1846. 

Sir  :  I  am  bound  to  report  a  transaction  which,  though  it  concems 
the  Department  of  the  Navy  immediately,  is  too  deeply  interesting  to 
the  government  and  to  the  character  of  individuals,  its  agents  here, 
to  be  withheld  by  its  minister,  to  whose  knowledge  it  has  come  witl- 
out  hfs  seeking. 

Yesterday  morning,  about  11  o'clock,  Mr.  Jenkins,  a  partner  d 
the  firm  of  Garrett  &  Jenkins,  ship  chandlers,  with  whom  much  of 
the  business  of  naval  stores  has  been  done,  inquired  of  me  whether 
Mr.  Llewellyn  Jones,  late  naval  storekeeper  of  the  United  States,  had 
said  anything  to  me  to  his  (Jenkins')  prejudice.  I  replied  that  I  had 
paid  but  little  attention  to  many  vague  rumors  I  had  heard  aboot 
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certain  of  his  tratisactioDs^  until  Commodore  Turner  had  informed  me 
two  days  before  ^^that  Captain  Qregory  had  told  him  that  he  (Mr. 
Jenkins)  had  confessed  to  him  that  he  had  offered  a  bribe  to  Mr.  Jones 
of  5  per  cent,  on  the  amount  of  purchases  made  with  Garrett  &  Jen- 
kins on  account  of  the  government,  which  bribe  he  (Jones)  had  agreed 
to  take,  and  had  taken."  He  (Jenkins)  immediately  said  to  me :  ^'It 
is  trne,  sir,  I  did  so  state  to  Captain  Gregory,  and  it  is  true  that  Mr. 
Jones  now  has  the  money  in  his  pocket.  He  took  the  5  per  cent,  com- 
missions from  time  to  time,  as  it  became  due ;  it  was  charged  on  our 
books,  as  they  will  show  ;  he  afterwards  paid  it  back  ;  it  was  then  to 
the  amount  of  1,820||Q00  reis  (about  $910)  deposited  with  Hobkirk  & 
Weetman,  brokers,  in  Mr,  Garrett's  name;  during  the  time  of  this 
deposit,  the  matter  getting  out,  having  come  to  the  information  of 
Commodore  Turner  that  such  a  commission  was  credited  to  Mr.  Jones 
on  our  books,  we  gave  Mr.  Jones  a  certificate  and  to  the  commodore 
a  certificate  that  Mr.  Jones  had  not  received  this  commission,  and  that 
it  would  be  cruel  so  to  charge  him.  He  had  not  received  it  then,  be- 
cause he  had  paid  it  back,  and  we  considered  it  as  never  having  been 
received  by  him.  Since  then  he  has  received  it,  and  now  has  it  in 
his  pocket."  To  this  I  replied,  ^^  that  it  was  a  serious  charge,  as  it 
affected  both  Mr.  Jones  and  the  firm,  and  neither  as  an  officer  nor 
citizen  of  the  United  States  could  I  be  the  depositary  of  the  statement 
in  oonfidence ;  that  I  should  immediately  communicate  the  disclosure 
to  Mr.  Ferguson,  Mr.  Jones'  successor,  who  would  doubtless  claim 
the  whole  sum  as  belonging  to  the  United  States,  whether  it  was  i(L 
the  bands  of  Garrett  &  Jenkins,  of  Jones^  or  of  Hobkirk  &  Weetman ; 
and  that  I  should  by  all  means  recommend  that  no  more  purchases 
for  the  government  should  be  made  of  a  firm,  one  of  whose  partners 
confessed  that  he  had  bribed  or  offered  to  bribe  the  government  officer 
or  agent ;  and  I  supposed,  as  he  made  the  statement  to  me,  he  was 
ready  to  confirm  it  instantly  before  the  face  of  Mr.  Jones,  in  presence 
of  witnesses."  He  replied,  ^^  that  he  was  ready  and  anxious  to  do  so 
before  Mr.  Jones  left  here,  and  that  he  would  prove  his  statement ; 
that  Captain  Gregory  had  so  advised  him  ;  and  that  he  did  not  con- 
sider that  he  had  done  anything  wrong  in  paying  this  commission  to 
Mr.  Jones,  as  he  had  a  perfect  right  to  make  the  best  bargain  he 
oonld  with  any  man  in  the  way  of  business."  I  replied,  *^  that  Mr. 
Jones  was  a  government  officer,  and  that  no  one  could  honestly  bribe 
him  with  the  government's  own  money  to  give  a  higher  price  for 
naval  stores  than  they  would  otherwise  bring  ;  that  the  per  cent,  was, 
of  course,  charged  on  the  stores,  the  government  paid  it,  and  would 
demand  it  .back  from  all  the  parties  if  his  statement  was  true.  To 
test  that  I  would  immediately  send  for  Mr.  Jones,  Commodore  Turner, 
and  Captain  Gregory,  and  would  meet  them  with  Messrs.  Garrett 
and  Jenkins  in  the  office  of  the  naval  storekeeper,  Mr.  Fei^uson, 
forthwith."  And  meeting  Mr.  Elliott,  a  citizen  of  New  York,  (wh© 
bears  this  letter  home,)  and  with  Mr.  Watson,  purser  of  the  Baritan, 
J  took  them  with  me  to  the  office  of  Mr.  Ferguson,  to  whom,  in  their 

Sresenoe,  I  detailed  what  I  have  above  stated.     He  sent  for  Mr. 
oneSf  and  for  Commodore  Turner  and  Captain  Gregory,  and  about  2 
p.  jn.,  all  the  parties  (Messrs.  Jones,  Garrett^  and  Jenkins)  met  be- 
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f(Npe  Mr.  Ferguson  ;  present,  Mr.  Elliott,  Purser  Watson,  Commodore 
Turner,  Captain  Gregory,  and  myself  In  the  presenoe,  then,  of  all 
I  repeated  Mr.  Jenkins'  statement  to  me,  which  he  oonfirmed.  Mr. 
Jones  unhesitatingly  pronounoed  the  statement  false. 

Mr.  Jones'  Matemeni. 

He  mentioned  generally  the  oondition  of  the  offioe  when  he  took  it, 
and  the  diflScuIties  he  had  to  encounter,  and  the  distinct  warning  he 
had  of  the  imputations  which  would  likely  be  made  upon  him  for 
fiiithfully  discharging  his  duty,  and  arresting  abuses.     He  said  that 
Mr.  Jenkins  had,  soon  after  he  began  his  offioe,  offered  him  a  five  per 
cent,  commission  on  all  purchases  he  would  make  of  the  firm  of 
Qarrett  &  Jenkins.    That  he  repelled  the  offer  at  once,  by  saying  to 
him,  ^'  Don't  talk  to  me  upon  any  such  subject;"  that  he  went  to  Mr. 
Garrett,  and  informed  him  that  his  partner,  Mr.  Jenkins,  had  insulted 
him  by  such  an  offer.    That  Mr.  Garrett  apologised  for  his  partner, 
and  said  that  such  a  commission  was  so  customary  in  the  French 
service,  and  generally  in  Rio,  that  .he  might  himself  have  oonomitted 
such  an  offence.     That  he  had  afterwards  informed  several  of  his 
friends,  and  particularly  Commodore  Turner  and  Mr.  Wise  of  the 
feet  of  this  offer  to  him.     That  he  had,  at  different  times,  irregularly 
borrowed  various  sums,  differing  in  amount,  from  Mr.  (}arrett,  indi- 
vidually;  that  he  considered  these  sums  so  borrowed  as  loans  of 
small  sums  of  money,  and  had  no  idea  they  were  considered  as  pay- 
ments of  commission  by  Garrett  &  Jenkins.    That  if  these  sums  were 
charged  on  the  books  of  Garrett  &  Jenkins  as  so  paid  to  him,  it  was 
done  without  his  knowledge  or  consent,  and  that  he  had  never  seen 
the  books  of  Garrett  &  Jenkins,  nor  any  such  entry  upon  them ;  and 
that  if  such  entries  were  made  it  was  done  to  his  wrong.     That  he  had 
never  anything  to  do  with  Mr.  Jenkins,  and  had  done  all  his  business 
with  Mr.  Garrett.     That  he  had,  in  fact,  fully  paid  every  cent  of 
these  sums  so  borrowed  by  him  as  debts  due  by  him  to  Mr.  Garrett ; 
and  that  on  paying  them  to  Mr.  Gktrrett,  when  he  then  intimated  the 
offer  again,  that  he,  Mr.  Jones,  should  keep  the  amount  as  oommis- 
sions,  be,  Mr.  Jones,  said  positively  that  he  *^  could  not  receive 
them."     That  this  was  after  he  had  received  the  intelligence  that  his 
appointment  was  revoked ;  and  when  Mr.  Garrett  repeated  hia  o£fer, 
and  insisted  that  he  should  receive  the  commissions,  as  he  was  no 
longer  in  office,  and  had  not  been  sufficiently  remunerated  by  the 
government,  his  reply  was :  *^  No,  sir ;  lees  than  ever  can  I  receive 
them  now,  for  I  am  determined  to  show  the  government  that  there  is 
one  man  at  least  who  cannot  be  starved  into  defrauding  it ;"  and  he 
■persisted  in  paying,  and  did  pay  as  money  borrowed,  and  as  a  debt 
due  by  him,  every  cent  which  he  had  received  from  Mr.  Garrett 
That  the  government  had  sent  him  out  here  without  paying  the 
expenses  of  the  removal  of  himself  and  his  &mily ;  that  his  aalaiy 
had  commenced  only  on  his  arrival  here,  and  was  not  sufficient  to 
support  him  with  the  strictest  economy ;  that  he  had  been  oompeUad 
(o  resort  to  his  own  small  means  to  live ;  and  that  when  he  was  legis- 
lated out  of  office  he  found  himself  without  the  means  even  of  paying 
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hii  expenses  home.  That  this  oompelled  him  to  look  oat  for  business 
h^e.  That  he  had  won  the  confidence  of  Commodore  Turner  by  his 
faithful  discharge  of  official  duty ;  and  that  upon  advising  with  him 
he  recommended  his  going  into  business  here,  and  requiring  some 
honest  business  man  in  whom  he  had  confidence  to  furnish  supplies  to 
the  United  States  navy  on  that  station,  he  had  pledged  him  if  he 
would  go  into  business  and  take  the  navy  contracts  as  low  as  any  one 
else,  he  should  have  them  in  consideration  of  what  he  had  saved  the 
government  as  naval  storekeeper.  That  he  had  advised  also  with 
Mr.  Wise,  and  told  him  that  he  proposed  to  go  into  partnership  with 
Mr.  Garrett,  leaving  Jenkins  out  of  the  firm  ;  that  it  was  then  that 
he  had  informed  Mr.  Wise  of  Mr.  Jenkins  having  offered  him  a  com- 
mission ;  and  that  Mr.  Wise  advised  him  by  no  means  to  go  into  a 
partnership  with  a  man  who  had  tempted  and  insulted  his  honor. 
That  Mr.  (xarrett  being  informed  that  he  had  the  good  will  of  Com- 
modore Turner,  and  of  many  Americans  here,  had  agreed  to  go  into 
partnership  with  him,  and  had  determined  to  close  his  partnership  with 
Mr.  Jenkins.  That  this  he  thought  he  had  a  perfect  ri^ht  to  do,  as  he 
had  waited  as  long  as  delicacy  required  of  him  for  his  successor  to 
arrive ;  that  then  he  was  naval  storekeeper  pro  tern,  only,  and  if  he 
had  been  permanently  in  office  he  conceived  that  he  had  a  perfect  right 
to  establish  himself  in  business  to  furnish  the  means  of  subsistence, 
especially  where  the  salary  would  not  support  him.  That  he  had  felt 
free  to  enter  into  such  an  engagement  after  he  was  removed,  and  did 
so  agree  to  a  partnership  with  Mr.  Garrett.  That  Mr.  Garrett  had 
difficulty  with  Mr.  Jenkins,  his  partner,  in  getting  him  out  of  the 
concern.  That  during  these  difficulties,  which  were  referred  to 
arbitrators,  (of  whom  Mr.  Gordon,  the  United  States  consul,  was 
one,)  it  came  to  his  information  and  that  of  others,  of  these  entries 
of  a  five  per  cent,  commission  to  his  credit  on  the  books  of 
Garrett  &  Jenkins,  and  of  a  deposit  of  1,820  reis  by  Mr.  Garrett  in 
his,  Mr.  (Barrett's  own  name,  with  Hobkirk  &  Weetman.  That 
upon  the  discovery  of  this  he  made  full  and  satisfactory  explana- 
tions to  Commodore  Turner,  and  had  then,  and  Commodore  Turner 
then  had  two  certificates  from  Garrett  &  Jenkins,  in  writings 
'  signed  by  both,  exonerating  him  in  the  fullest  and  most  complete 
sense  of  every  suspicion  of  blame  on  his  part — stating  that  he  had 
never  received  any  commission,  compensation,  pay  or  favor  from  them 
in  any  way  whatever ;  and  that  he  had  been  over  scrupulous  even  in 
declining  hospitalities  and  favors  even  at  their  hands  ;  and  that  the 
entries  and  deposit,  as  Mr.  Gheirrett  verbally  informed  Commodore 
Tamer,  were  made  without  his  (Mr.  Jones')  knowledge  or  consent. 
That  finally  the  difficulties  between  Garrett  and  Jenkins  were  ar- 
ranged between  them  by  Jenkins  remaining  in  the  firm ;  and  he 
^  Jones)  afterwards  consented  to  become  a  third  partner  in  the  concern. 
GPhat  for  and  in  consideration  of  a  navy  bread  contract  which  Com- 
modore Turner  had  promised  to  him  (Jones)  if  he  would  go  into 
business,  and  of  his  influence  wiUi  Americans  generally,  (Garrett 
being  an  Englishman,)  and  of  their  good  will  to  him,  he  was  let  into 
the  full  one^third  interest  with  equal  rights  and  privileges  of  one 
partner  in  three  of  the  firm,  and  a  memorandum  of  agreement  for  a 
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00-partnership  for  five  years  to  tbat  effect,  but  without  mentioniDg 
the  consideration  on  which  he  was  let  into  the  firm,  to  commence  on 
the  Ist  day  of  January,  1845,  was  drawn  up  and  signed  by  the  three, 
Garrett,  Jenkins,  and  Jones.     This  memorandum  and  agreement  he 
produced.     He  then  went  to  Commodore  Turner  and  informed  him 
that  he  had  united  himself  to  this  firm,  and  told  him  it  would  be  the 
same  thing  to  let  Garrett  and  Jenkins  have  the  bread  contract  as  to 
let  him  (Jones)  have  it.     That  Commodore  Turner  had  no  difficulty 
or  cause  of  hesitation  in  doing  so,  because  Garrett  and  Jenkins  were 
the  lowest  bidders,  and  bid  lower,  the  bread  contracts  were  let  at  the 
year  previous.     They  had  bid  98,  and  the  year  previous  they  were 
105.     That,  after  this,  a  certain  high  officer  (referring  to  Captain 
Gregory)  had  said  that  no  purchases  for  the  navy  should  be  made  of 
the  firm  as  long  as  he  (Jones)  was  in  it  as  a  partner  ;  and  finding  he 
would  not  be  allowed  to  remain  in  the  firm  in  peace  he  had  determined 
to  retire,  and  had  that  morning  sold  out  his  interest  to  them  (Garrett 
and  Jenkins)  for  the  sum  of  3,800||000  reis,  (about  $1,900.)    And  he 
produced  a  written  receipt,  endorsed  on  the  said  memorandum  of 
agreement,  signed  by  himself,  to  Garrett  and  Jenkins  for  that  sum, 
in  consideration  of  his  interest  in  the  profits  of  the  co-partnership  for 
five  years.    He  said  that  there  was  no  business  man  in  Sic  who  would 
not  have  valued  his  interest  at  8  centos,  or  $4,000,  at  least ;  but  so 
anxious  was  he  that  it  should  not  be  said  that  he  had  included  the 
alleged  commissions  in  the  sum,  that  he  took  less  than  half  what  his 
interest  was  undoubtedly  worth.   And  he  concluded  his  statement,  by 
calling  upon  Mr.  Watson  to  say,  .from  his  knowledge  of  the  stock  in 
hand  and  business  of  the  firm  of  Garrett  &  Jenkins,  what  a  full  one- 
third  partnership  in  its  profits  for  five  years  was  worth.    Mr.  Watson 
replied,  that  from  his  knowledge  of  the  stock  and  business,  if  he  wa8 
then  possessed  of  an  interest  of  one-third  of  the  profits  of  the  concern 
for  five  years  as  a  full  partner  with  equal  rights  and  privileges,  he 
would  not  take  for  it  less  than  $10,000,  or  20,000||000  reis.     And,  in 
reply  to  an  interrogatory  by  Mr.  Wise  to  Mr.  Jones,  he  (Mr.  Jones) 
admitted  that  he  nad  brought  no  other  capital  or  interest  into  the 
firm  when  he  became  a  partner  than  the  bread  contract  for  the  navy, 
which  was  considered  as  procured  to  the  firm  by  admitting  him  as  a 
partner.     But  he  claimed  the  3,800||000  reis  as  justly  bis  own  in- 
terest in  the  firm,  and  that  that  sum  was  a  great  under- valuation  of 
his  interest. 

Mr.  Oarreit^a  atatement. 

He  said  that,  in  the  beginning  and  at  the  first  of  the  matter,  he 
had  proposed  to  Mr.  Jones  to  receive  5  per  cent,  commission  on  the 
amount  of  his  purchases  from  the  firm  of  Garrett  &  Jenkins  on  account 
of  the  United  States.  That  Mr.  Jones  ^'acquiesced"  in  the  proposition. 
This  he  repeated  no  less  than  three  times  upon  interroratories  by  Mr. 
Wise.     He  had  maJe  the  offer  in  accordance  with  the  universal  or 

feneral  custom  of  Rio  ;  thought  there  was  nothing  wrong  in  it,  and 
[r.  Jones  had  acquiesced ^  (the  witness  seemed  to  1^  emphatic  on  this 
wordj)  and  he  had  from  time  to  time  paid  him  sums  of  money  which 
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he  (Mr.  Garrett)  considered  in  his  mind  as  the  5  per  cent,  commissions 
on  the  amount  of  the  government  purchases  by  Mr.  Jones.  That  he 
did  not  consider  the  sums  as  loaned  or  borrowed,  or  in  the  light  of  a 
debt  incurred  by  Mr.  Jones  to  him,  but  as  commissions  paid  by  him 
to  Mr.  Jones  according  to  their  previous  understanding  and  agree- 
ment. That  afterwards  Mr.  Jones  brought  the  amount  of  these 
sums  and  returned  it  to  him,  saying  "  that  he  could  not  receive  com- 
missions ;  that  there  might  be  diflBculties  about  it."  He  then 
deposited  the  amount  at  that  time,  1,820||000  reis,  with  Uobkirk 
and  Weetman,  in  his  own  name,  thinking  that  Jones  would  yet 
receive  it.  That  it  was  during  this  time  and  after  Mr.  Jones 
had  returned  the  sums  as  aforesaid  to  him,  that  he  certified  to 
Commodore  Turner  that  Ml*.  Jones  had  not  received  any  commis- 
sions; that  Mr.  Jones  having  returned  the  money  to  him,  saying  he 
could  not  receive  it,  he  considered  him  then  as  never  having  received  it, 
and  so  certified.  That  afterwards  Mr.  Jones  was  admitted  into  the 
firm,  and  that  this  morning  he  had  sold  out  his  interest  in  the  firm 
for  3,800||000  reis.  That  in  estimating  or  computing  the  amount  of 
his  interest,  he,  Mr.  Garrett,  had  counted  the  profits  on  the  bread 
contract  at  1,400||000  reis,  and  the  amount  of  the  commissions,  at  5 
per  cent.,  at  2,400||000  reis,  making  3,800||000  reis;  but  Mr.  Jones 
had  disclaimed  accounting  in  the  estimation  for  either  said  profits  or 
commissions.  That  he,  Garrett,  had  said:  ^*Very  well,  sir;  you  may 
call  it  what  you  please  ;  this  is  all  the  interest  in  the  firm  for  which  J 
am  willing  to  pay  you,  the  1,400||000  reis  for  profits  on  the  bread  con- 
tract brought  into  the  interest  of  the  firm  by  you,  and  the  amount  of 
6  per  cent,  commissions  on  your  purchases  for  government  which  I 
estimate  at  2,400||000  reis.  This  amount,  but  not  as  for  contract  profits 
and  for  commissions,  Mr.  Jones  was  paid  and  has  received  from  us." 
Mr.  Jones  positively  denied  the  first  part  of  Mr.  Garrett's  statement, 
and  admitted  that  Mr.  Garrett,  but  not  he,  Mr.  Jones,  had  computed 
his  interest  as  described. 

Mr,  Jenkins'  statement. 

He  had  offered  Mr.  Jones  the  commission  of  5  per  cent. ;  Mr.  Jones 
replied:  ^^We  had  better  not  talk  about  that  matter."  The  commis- 
sion was  afterwards  charged  on  the  books,  and  the  deposit  was  made 
with  Hobkirk  &  Weetman.  There  was  never  any  agreement,  but  a  mere 
memorandum  of  agreement  of  copartnership  with  Jones  ;  that  before 
the  navy  contract  for  bread  in  February,  Mr.  Jones  notified  the  firm 
that  he  would  not  continue  a  partner,  yet  he,  Jones^  had  claimed  an 
interest  in  the  firm^  and  had  been  paid  the  whole  amount  of  the  year's 
profits  on  that  contract. 

Cbmmodore  Turner's  statement. 

He  generally  confirmed  the  statement  as  to  the  manner  in  which  he 
had  offered  to  befriend  Mr.  Jones,  and  as  to  the  manner  the  bread  con- 
tract was  made,  and  as  to  Mr.  Jones'  explanation  of  the  charges  made 
against  him,  and  as  to  the  certificates  signed  by  Garrett  &  Jenkins, 
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both  entirely  aoqaitting  Mr.  Jones  in  all  reapects.  These  oertifioates 
were  at  the  conclosion  produced  and  read  by  Mr.  Jones.  Commodore 
Turner  had  always  reposed  the  highest  confidence  in  Mr.  Jones. 

Mr.  Wise's  staiemeni. 

That  Mr.  Jones  had  informed  him  of  Mr.  Jenkins'  offer  to  bribe 
him  with  5  per  cent,  commission.     That  he  had  advised  Mr.  Jones 
not  to  unite  in  partnership  with  one  who  he  said  had  tampered  with 
his  honor.     That  afterwards  Mr.  Gordon,  who  had  been  one  of  the 
referees  or  arbitrators  between  Jenkins  &  Garrett,  informed  him  of 
the  entry  on  their  books  of  the  commission  to  Jones.     That  he,  Mr. 
Wise,  instantly  told  Mr.  Gordon  that  Jones  had  told  him  of  Jenkins' 
offer  ;  that  it  was  possible  Jenkins  might  have  made  the  entry  with* 
out  Jones'  knowledge  to  injure  him,  Jones,  as  Jenkins  accused  Jones, 
according  to  Mr.  Gordon's  statement,  of  endeavoring  to  '^ intrigue" 
him,  Jenkins,  out  of  the  firm  ;  that  he  should  not  judge  him  harshly 
except  upon  Garrett's  testimony,  not  Jenkins'. ;  that  Jones  and  Gar« 
rett  were  friendly,  as  he,  Mr.  Wise,  knew  ;  but  that  it  was  the  duty, 
both  of  Mr.  Gordon  and  Mr.  Wise,  to  keep  an  eye  on  the  matter  with- 
out intermeddling,  to  see  that  the  United  States  were  not  defrauded. 
That  he  called  Commodore  Turner,  who  was  near  at  hand,  and  men* 
tioned  the  facts  to  him.    He  replied  that  it  was  a  lie;  that  he  believed 
Jones  honest ;  that  the  entry  and  deposit  both  were  made  without 
Jones'  knowledge,  as  stated  to  him  by  both  Garrett  and  Jenkins. 
That  Jones  had  given  him  full  explanation,  perfectly  satisfactory  to 
him.    After  this,  and  after  Mr.  Ferguson  had  arrived,  he,  Mr.  Wise, 
had  invited  Mr.  Jones  and  his  family  to  his  house  until  they  should 
leave  Rio,   they  having  broken  up  housekeeping ;  that  Mr.   Jones 
mentioned  the  subject  to  him,  when  he  reproved  Mr.  Jones  for  ever 
going  into  partnership  with  Jenkins  after  telling  him,  Mr.  Wise,  that 
Jenkins  had  offered  to  bribe  him ;  that  Mr.  Jones  assigned  his  reasons, 
stating  he  had  joined  with  Garrett,  not  with  Jenkins ;  but  he,  Mr. 
Wise,  reminded  him  that  Garrett  had  presumed  to  put  in  deposit  the 
commission  without  his  knowledge,  which  made  Garrett  as  bad  as 
Jenkins.     That  within  the  last  few  days  Commodore  Turner  informed 
him  of  what  Captain  Gregory  had  said  respecting  ^r.  Jenkins'  state- 
ment ;  that  he  advised  Commodore  Turner  to  bring  all  the  parties 
face  to  face  ;  that  in  the  morning  of  this  day  he  had  gone  to  Mr..  Jen* 
kins'  store  to  get  letters  and  papers  by  the  last  arrival,  when  Mr* 
Jenkins  accosted  him  as  described,  and  that  immediately  he  had  SM>ted 
as  the  parties  present  all  knew. 

After  these  statementN  were  all  heard,  Mr.  Wise,  in  the  presence 
of  all  the  parties,  remarked  to  Mr.  Ferguson  and  Commodore  Turner, 
that  it  was  not  for  any  one  present  to  make  up  and  express  an  opinion 
on  the  case ;  that  all  they  could  do  was  to  make  a  true  report  of  the 
facts  to  the  government ;  that  Garrett  and  Jenkins  both  admitted  thai 
they  had  offered  to  bribe  a  United  States  officer  or  agent,  and  had 
stated  that  they  had  bribed  him,  that  he  had  agreed  to  it  and  h$i 
received  the  bribe ;  that  the  accused  denied  all  this,  and  produced 
their  written  statements  to  the  contrary  ;  that  they  had  falsified  their 
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own  statements ;  but  that  Mr.  Jones  admitted  that  he  had  received 
'3^800||000  reis  for  his  interest  in  a  firm  without  any  other  interest  than 
a  government  interest  in  it,  and  that  he  had  joined  partnership  with  men 
who  he  admitted  had  offered  to  bribe  him.  Such  were  the  facts,  and 
he  recommended  that  each  should  immediately  write  out  his  statement 
for  Mr.  Ferguson  to  transmit  it  to  the  government.  Mr.  Qarrett 
thereupon  said  that  he  was  '^  too  agitated"  then  to  write  his  statement ; 
he  would  do  so  at  another  time.  Mr.  Wise  then,  after  hearing  Mr. 
Jones  read  his  correspondence  with  Commodore  Turner  and  with  Gar- 
rett &  Jenkins,  advised  Commodore  Turner  and  Mr.  Ferguson  to  de- 
mand these  five  percent,  commissions  from  the  person  who  held  them, 
and  to  cease  dealing  with  Garrett  &  Jenkins  tor  the  navy,  at  a  loss 
even  of  any  per  cent.,  and  he  advised  Mr.  Jones  to  leave  with  Mr. 
Fersuson  five  per  cent,  on  the  amount  of  his  purchases  of  Garrett  & 
Jenkins,  to  be  paid  to  the  credit  of  the  United  States  in  case  they 
would  not  consent  to  pay  that  amount  of  commissions  and  to  make 
fall  report  thereof  to  the  government.     This  he  consented  to  do. 

Such  is  a  full  report  of  the  whole  matter,  which,  without  fear,  favor, 
or  affection,  without  prejudice  and  without  malice,  and  in  perfect 
peace  and  friendship  with  all  the  parties,  and  with  no  other  motive 
than  to  subserve  justice  and  truth  and  the  interests  of  the  United 
States,  I  have  deemed  it  my  duty  to  make. 

Very  respectfully,  your  obedient  servant, 

HENRY  A.  WISE. 

Hon.  Sbcbbtabt  of  State,  for  the  Sbcrbtabt  of  thb  Navt. 


Bio  ds  Janeiro, 

April  22,  1846. 

8iK :  The  Courier  sails  to-morrow.  As  she  is  a  fast  sailer,  and  Mr. 
Jones  himself  goes  in  her,  I  deem  it  proper  to  send  this  by  Mr.  Elliott, 
of  New  York,  the  supercargo.  It  is  doubtless  the  fairest  statement 
the  government  will  ever  get,  as  it  has  been  read  over  to  Messrs.  Fer- 
guson &  Watson,  and  to  Commodore  Turner  and  Mr.  Jones,  and  been 
approved  as  correct  by  all  and  each  of  them.  I  have  to  add  to  it  only 
one  omission,  which  Mr.  Jones  requests  me  to  supply,  to  wit : 

After  the  rumor  of  the  deposit  by  Garrett  of  the  1,820||000  reis  with 
Hobkirk  &  Weetman,  and  after  Mr.  Jones  had  united  himself  with 
Qarrett  &  Jenkins,  and  a  day  or  two  after  I  had  reproved  him  for  be- 
coming the  partner  of  these  men,  he,  Mr.  Jones,  asked  my  advice 
lipon  the  question  :  Whether  it  would  not  be  better  for  him  to  take 
the  amount  of  the  commissions,  with  the  knowledge  of  Commodore 
Turner  and  myself,  and  pay  over  the  same  to  the  government  in  the 
United  States.  My  reply  to  him  was  that  it  would  be  very  unsafe  for 
him  to  touch  the  money  of  a  bribe  alleged  to  have  been  offered  him 
under  any  circumstances,  and  I  urged  upon  him  the  propriety  of  ac- 
counting in  his  inventory  of  public  property  for  such  an  amount  of 
money  due  by  Garrett  Ss  Jenkins  to  the  United  States,  and  thus  to 
give  it  in  to  his  successor,  Mr.  Ferguson^  as  so  much  to  be  claimed  by 
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him  for  the  United  S.ales.  This  advice,  however,  it  seems  Mr.  Jonee 
did  Dot  follow.  He  sold  oat  his  interest  in  the  firm  for  3,800|;000  reis; 
and  claims  that  amount  as  his  own  property.  As  he  had  no  other 
interest  in  the  firm  but  that  which  arose  from  his  being  a  government 
officer  or  agent  I  advised  him,  on  the  18th  instant,  to  pay  the  alleged 
amount  of  commissions,  2,400||000  reis,  to  his  successor,  in  case  Garrett 
&  Jenkins  refused  to  do  so.  This  Mr.  Jones  pledged  himself  to  do 
on  Friday,  the  18th  instant ;  and  Garrett  &  Jenkins  having  yester- 
day refused  to  pay  the  amount  on  the  written  demand  of  Commodore 
Turner,  on  the  ground  that  they  had  paid  it  to  Mr.  Jones  already,  in- 
cluded in  the  sum  of  3,800||000  reis,  he,  Mr.  Jones,  again  agreed  in 
redemption  of  his  promise  to  leave  the  alleged  amount  of  commissions 
in  the  hands  of  Mr.  Ferguson,  under  protest  and  subject  to  decision 
by  the  Treasury  Department.  Mr.  Garrett  came  to  me  yesterday 
morning  to  make  more  full  disclosures,  but  I  sent  him  to  the  Qnited 
States  consul  to  verify  his  statements  on  affidavit.  Commodore  Turner 
requests  me  to  say  that  he  will  make  a  full  report  as  soon  as  the 
papers  can  be  prepared.  His  report  will  be  voluminous ;  and  I  am 
compelled  to  defer  much  matter  of  importance  on  subjects  of  general 
interest  until  another,  the  first,  opportunity. 

With  the  highest  respect,  I  have  the  honor  to  be,  sir,  your  obedient 
servant, 

HENRY  A.  WISE. 

Secrbtary  of  State, 

Washington  Cityj  D.  (7. 


No.  184.]  Unitbd  States  Ship  Earitan, 

Harbor  of  Rio  de  Janeiro^  April  28, 1845. 

Sir  :  I  have  the  honor  to  transmit  certain  documents,  from  No.  1 
to  15,  inclusive.     These  papers  relate  to  a  crime  of  which  Mr.  Llew- 
ellyn Jones,  the  late  naval  storekeeper  at  this  place,  has  been  accased, 
viz  :  That  of  receiving  a  bribe  of  5  per  cent,  on  articles  purchased  for 
the  navy  of  the  house  of  Jenkins  &  Co.     These  papers  are  so  fully 
explanatory  of  all  the  circumstances  of  the  case  (though  very  contra- 
dictory) that  any  comment  on  my  part  is  unnecessary.     I,  however, 
would  beg  leave  to  make  a  few  explanatory  remarks  respecting   the 
bread  contract.     On  the  1st  day  of  October^  1844,  the  contract   for 
bread  expired,  when  I  directed  Mr.  Jones,  the  naval  storekeeper,  to 
advertise  for  proposals  for  the  present  year,  when  the  following  ofifeni 
were  received  :  Joad  Perira  de  Aud  for  102,  Danolle  &  Co.  100,  and 
Jenkins  &  Co.  for  98  reis  per  pound.     Mr.  Jones,  at  this  time,  stated 
to  me  that  he  had  been  legislated  out  of  office,  six  thou'^and  miles 
from  home,  with  a  family,  and  without  the  means  of  reaching  tbe 
United  States ;  and  that  it  was  his  intention  to  enter  into  business  at 
Bio  de  Janeiro,  and  asked  me  to  give  him  the  bread  contract,  which 
I  consented  to  do,  provided  he  would  take  the  contract  at  the  lowest 
bid  of  98  reis  per  pound,  which  he  agreed  to  do.    A  fev  days  after 
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this  I  sailed  for  the  Bio  de  la  Plata,  without  making  any  contract,  as 
a  storeship  was  expected  every  day  from  the  United  States  with 
bread.  Soon  after  my  return  from  the  river  of  Plate,  Mr.  Jones  in* 
formed  me  that  he  had  joined  the  Qrm  of  Jenkins  &  Co,,  and  if  I  gave 
the  contract  to  that  firm,  it  would  be  the  same  as  to  give  it  to  him, 
which  I  did  on  the  24th  day  of  February,  1845 ;  Jenkins  &  C!o.  being 
the  lowest  bidders,  at  98  reis  per  pound.  You  will  see  by  the  accom- 
panying papers  that  Mr.  Jones  sold  the  bread  contract  for  1,400  mil* 
reis,  or  $700.  What  right  Mr.  Jones  had  to  sell  the  contract,  and 
how  he  could  dispose  of  it  for  $700, 1  am  unable  to  understand,  as 
Dandle  &  Co.^  the  purchasers,  had,  in  a  written  communication,  now 
in  my  possession,  offered  to  supply  the  bread  for  the  present  year  at 
100  reis  per  pound,  two  reis  higher  than  the  present  contract. 

The  Raritan  and  Bainbridge,  now  laying  in  this  port,  have  a  full 
supply  of  bread  on  board.  There  is  about  eighty  thousand  pounds  of 
bread  in  store,  and  I  have  written  to  the  Bureau  of  Provisions  and 
Clothing  for  a  further  supply,  and  it  is  extremely  probable  that  the 
squadron  now  on  this  station  will  not  require  an  ounce  of  bread 
during  the  year  for  which  the  contract  is  made.  The  contract  made 
by  Commodore  Morris  on  the  1st  of  October,  1842,  was  for  105  reis 
per  pound ;  that  made  by  myself  on  the  1st  of  October,  1843,  was  for 
100  reis,  and  the  present  contract  for  98  reis  per  pound.  After  all 
the  Tigilance  I  have  practiced  respecting  the  disbursements  of  the 
public  funds^  I  cannot  but  deplore  that  charges  of  so  serious  a  nature 
should  be  brought  against  an  officer  co-operating  with  me,  and  I  be- 
lieved for  the  public  interest.  You  will  observe,  by  document  No.  10, 
that  I  have  directed  Mr.  Jones  to  pay  the  amount  of  2,400  milreis 
into  the  hands  of  the  present  naval  storekeeper,  Mr.  Ferguson^  who 
will  hold  this  sum  subject  to  the  decision  of  the  honorable  Secretary 
of  the  Nav^.  I  have  also  directed  the  purchasing  agent  to  have  no 
farther  business  transactions  with  the  firm  of  Jenkins  &  Co. 

In  Mr.  Jones'  affidavit  you  will  observe  there  is  a  charge  made  to 
the  want  of  discipline  in  this  ship.  The  Raritan  left  the  United 
States  badly  officered,  and  Captain  Gregory  and  myself  had  much 
trouble  in  disciplining  the  ship.  At  this  time  I  consider  the  discipline 
of  the  Raritan  to  compare  with  any  of  our  ships  that  have  not  been 
longer  in  commission.  She  is  in  fine  order,  and  would  be  an  ex- 
tremely efficient  ship  in  case  of  a  war.  I  have  never  seen  guns 
managed  better  than  the  Raritan's. 
I  am,  very  respectfully,  your  obedient  servant, 

DAN.  TURNER, 
Commanding  United  States  Squadrcn^  Brazil  Staiion. 

Hon.  JoHK  Y.  Mason, 

Secretary  of  the  Navy. 
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IN  THE  COURT  OP  CLAIBIS. 
LLEWELLYN  JONES  w.  THE  UNITED  STATES. 

ScARBUBGH,  J.,  delivered  tbe  opinion  of  the  Court. 

The  petitioner  states  the  following  case :  Prior  to  the  year  1844  lie 
was  appointed  naval  storekeeper  at  Rio  de  Janeiro,  but  his  appoint- 
ment terminated  by  the  provisions  of  the  act  of  Congress  of  June  17, 
A.  D.  1844.  He  afterwards  entered  into  business  relations  with  a 
house  at  Rio  de  Janeiro  ;  but  those  relation's  were  soon  dissolved,  and 
he  received  $1,200  for  his  interest  in  the  concern.  Upon  some  false 
suggestion  by  one  of  the  members  of  the  firm — connecting  the  money 
with  the  interests  of  the  United  States — he  coasented  to  deposit  it  with 
his  successor,  and  took  from  him  a  receipt,  of  which  the  following  is 
a  copy : 

^'  Rio  de  Janeiro,  April  22,  1845. 

^'Received  from  Llewellyn  Jones,  esquire,  late  naval  storekeeper  at 
this  place,  the  sum  of  twenty-four  hundred  milreis  ;  for  which  sum  I 
hold  myself  accountable  to  the  Navy  Department,  subject  to  any  future 
decision  the  honorable  Secretary  of  the  Navy,  or  any  other  authorised 
officer  of  the  government,  may  make  respecting  the  same. 

''  JAMES  FERGUSON, 

This  money  has  since  been  paid  into  the  treasury  of  the  United 
States. 

The  petitioner  refers  to  two  letters  to  him  from  the  Secretary  of  tbe 
Navy,  and  one  to  him  from  the  Fourth  Auditor,  as  evidence  that  the 
Navy  Department  had  decided  that  it  had  no  claim  to  the  money  so 
paid  by  him  to  Mr.  Ferguson.  He  now  claims  thst  it  shall  be  repaid 
to  him. 

The  circumstances  which  gave  rise  to  the  suspicion  that  the  money 
now  claimed  belonged  to  the  United  States  are'  stated  in  a  communi- 
cation from  the  minister  of  the  United  States  near  the  court  of  Brazil 
to  the  Secretary  of  State,  and  in  a  communication  from  Captain  Turner, 
commanding  United  States  squadron,  Brazil  station,  to  the  Secretary 
of  the  Navy  ;  copies  of  which  are  on  file  amongst  the  papers  in  this  case. 

In  the  correspondence  referred  to  in  the  petition,  the  Secretary  of 
the  Navy  merely  states  as  follows:  ^'The  department  has  given  no 
directions  to  Mr.  Ferguson  to  receive  this  money,  and  does  not  recog- 
nize it  as  officially  in  his  hands.  It  makes  no  decision  upon  the  quei^- 
tions  which  seem  to  have  led  to  the  deposit,  but  will  hereafter  avail 
itself  of  auy  remedy  which  it  may  find  it  necessary  to  employ  for  tk 
protection  of  the  government  interests  at  Rio." 

Subsequently,  the  Secretary  of  the  Navy  decided  that  the  petitiooer 
had  '^  no  claim  to  the  money,"  and  ordered  it  to  be  paid  into  the 
treasury  of  the  United  States. — (See  the  letter  of  the  Secretary  of  tiie 
Navy  to  James  Ferguson,  dated  September  27,  A.  D.  1849.) 

We  do  not  deem  it  necessary  to  go  into  an  examination  of  tbe  cir- 
cumstances which  preceded  the  deposit  made  by  the  petitioner  with 
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Ferguson.  That  deposit  was  his  own  voluntary  act ;  and  the  money 
was  afterwards  paid  into  the  treasury  of  the  United  States  in  pursu- 
ance of  the  very  terms  prescribed  by  himself.  If  he  did  himself  injus- 
tice, it  was  his  own  folly.  Whether  he  did  or  not,  is  a  question 
which  it  is  not  necessary  for  us  to  decide.  If  the  money  was  his  own, 
he  had  the  right  to  dispose  of  it  in  his  own  way,  and  having  so  dis* 
posed  of  it,  he  cannot  now  recall  it.  If  it  was  the  money  of  the  United 
States,  it  was  properly  paid  to  them.  In  either  event,  the  petitioner 
is  not  entitled  to  relief. 


To  (he  honcrdble  the  Senate  and  Home  of  Bepresentativee  of  the  United 

Stcdea  in  Congress  assembled: 

The  undersigned  respectfully  represents :  That  he  was  the  United 
States  naval  storekeeper  at  Rio  de  tf aneiro,  for  two  years,  or  about  that 
time,  prior  to  his  removal  from  office  in  June,  1844,  during  which 
time  be  faithfully  performed  all  the  duties  of  his  office ;  and  in  Febru- 
ary, 1845,  on  the  arrival  of  his  successor  surrendered  said  office  and 
all  its  appurtenances  into  his  hands. 

That  alter  receiving  the  news  of  his  removal  from  office  in  the  sum- 
mer of  1844  he  determined  to  remain  in  Rio  de  Janeiro,  and  embark 
in  mercantile  trade,  as  a  private  citizen. 

That  in  April,  1845,  and  several  months  subsequent  to  the  arrival 
of  his  successor  in  office,  (Mr.  James  Ferguson,)  the  undersigned,  in 
oonseqnence  of  personal  difficulties  with  his  partners,  sold  out  to  them 
his  interest  in  the  firm  for  the  sum  of  3,800||00  reis,  and  was  paid  that 
sum  in  consideration  therefor. 

That  subsequently  to  this  one  of  said  partners  made  certain  false 
and  malicious  representations  to  the  American  minister, !  Henry  A. 
Wise,  in  regard  to  the  official  integrity  of  the  undersigned ;  that  in 
consequence  of  the  overbearing  demands  of  said  minister,  the  under- 
signed was  compelled,  as  it  were,  but  without  sufficient  consideration 
as  to  his  own  rights  and  position,  to  deposit  with  his  said  successor 
the  sum  of  2,400||00  reis,  to  abide  the  decision  of  the  department  at 
home,  whether  it  belonged  to  the  undersigned  or  to  the  United  States. 
That  a  report  of  all  the  facts  was  made  out  and  forwarded  to  the 
Secretary  of  the  Navy,  who  referred  the  subject  to  the  Fourth  Auditor 
for  his  examination  and  report. 

That  said  Fourth  Auditor,  Aaron  0.  Dayton,  esq.,  reported  that 
the  fund  aforesaid  was  the  property  of  the  undersigned,  with  which 
the  government  had  no  concern,  and  for  the  safety  of  which  the  said 
James  Ferguson  was  only  liable  to  the  undersigned  individually,  and 
not  officially.  The  report  was  confirmed  by  the  Secretary  of  the  Navy^ 
Mr.  Bancroft,  who  pronounced  the  conduct  of  the  undersigned  in  con- 
senting to  leave  his  money  on  deposit  as  aforesaid  to  have  been  foolish 
and  ^'  Quizotioal.''  These  letters  were  sent  to  Mr.  Ferguson  by  the 
andersigned  and  the  restoration  of  the  money  demanded  from  him. 
This  was  still  refused  by  the  said  Ferguson  who  continued  to  keep 
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pofflession  ot  the  money  which  the  proper  officers  had  already  decided 
to  be  the  property  of  the  uiidersigQed. 

After  the  return  of  Mr.  Wise  to  this  country,  and  a  change  had 
taken  place  in  the  head  of  the  Navy  Department,  (Mr.  John  i .  Ma- 
son, of  Virginia,,  in  place  of  Mr.  Bancroft,)  Mr.  Wise  exerted  all  his 
influence  with  Mr.  Mason  to  induce  him  to  obtain  said  money  from 
l[r.  Ferguson,  and  place  it  in  the  treasury  of  the  United  States,  not- 
withstanding that  very  department  had  already  decided  that  it  be- 
longed to  the  undersigned.  Mr.  Mason  yielded  to  this  influence,  and 
the  United  States  have  in  this  manner  obtained  the  sum  of  2,400i|00 
reis,  or  about  $1^200,  the  property  of  the  undersigned,  and  have  it 
now  in  their  treasury.  This  money  has  been  thus  extorted  from  the 
undersigned  without  a  trial,  and  most  unjustly.  He  therefore  prays 
thai  it  may  be  restored  by  act  of  Congress,  as  beins  now  in  the  treasnuy 
it  is  beyond  the  control  of  the  executive  officers  of  the  government. 

LLEWELLYN  JONES, 
By  DbSELDING  &  WYLIB, 

His  Attomeifs, 


Navt  Department,  January  30, 1852. 

Sib  :  In  compliance  with  the  request  contained  in  your  letter  of  the 
21st  instant,  I  nave  the  honor  to  transmit  herewith  a  duplicate  of  a 
despatch  received  by  the  department  from  Commodore  Daniel  Turner, 
while  commanding  the  United  States  squadron  on  the  coast  of  Braxil, 
^^  touching  the  conduct  of  Llewellyn  Jones,  esq.,  late  naval  store- 
keeper at  Kio  de  Janeiro,"  together  with  a  copy  of  a  letter  from  tke 
Fourth  Auditor  of  the  Treasury  in  reply  to  your  inquiry  "  whether, 
op  the  Brazilian  station,  the  naval  storekeepers  at  Rio  have,  since 
1846,  been  in  the  practice  of  dealing  with  the  houses  of  Garrett  & 
Jenkins,  or  of  Hobkirk  &  Weetman. 

I  am,  very  respectfully,  your  obedient  servant, 

WILLIAM  A.  GRAHAM. 

Hon.  H.  Marshall, 

Committee  on  tiie  Judiciary ^  House  of  Rtpresentaiives. 


Navy  Department,  February  12, 1852. 

Gbntlemen  :  Your  letter  of  the  15th  instant  has  been  received. 

In  compliance  with  your  request  I  transmit  herewith  a  copy  of  a 

letter  addressed  by  the  department  July  7,  1848,  to  the  Hon.  Heniy 

A.  Wise,  showing  the  decision  made  ^^  by  Mr.  Mason,  whilst  he  wii 

Secretary  of  the  Navy,"  in  relation  to  the  claim  of  Llewellyn  JonflS. 

I  am,  respectfully,  your  obedient  servant, 

WILLIAM  A.  GRAHAM. 
Messrs.  DbSbldivg  &  Wylie, 

Washington^  D.  C. 
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TrBASUBT  DBPABimiOffT, 

FowrA  Auditor's  Office^  Jamuary  29,  1852. 

Sm :  I  have  the  honor  to  state,  in  reply  to  your  letter  of  the  24th 
instant,  that  it  does  not  appear  by  the  acoonnts  of  the  naval  store- 
keeper at  Bio  de  Janeiro,  (which  are  the  only  means  of  information 
possessed  by  this  office,)  that  he  has  been,  since  the  year  1846,  in  the 
practice  of  dealing  with  the  house  of  Garrett  &  Jenkins,  or  with  that 
of  Hobkirk  &  Weetman. 

I  have  the  honor  to  be,  sir,  very  respectftiUy,  your  obedient  servant, 

A.  O.  DAYTON. 

Hon.  W.  A.  Obaham, 

Secretary  of  (he  Navy, 


l^aimneni  of  Llewdlyn  Jones  j  in  regard  to  certain  funds  deposited  by 

him  vnih  James  Fergusony  of  Bio. 

I  arrived  in  Bio,  as  naval  storekeeper,  July,  1843,  with  verbal  in-^^ 
structions  from  Secretary  Upshor  to  do  all  in  my  power  to  reform 
matters  in  regard  to  navy  supplies,  and  write  him  freely  on  the  sub- 
ject.  I  at  once  found  that  I  must  come  in  conflict  with  a  desperatO' 
set  of  men,  who  had  long  been  feeding  on  the  navy,  and  was  told  by 
men  in  high  stations  ^^  tnat  I  would  never  be  thanked  by  the  Navy 
Department  for  saving  money  or  economizing,  and  would  only  ac* 

Juire  the  ill  will  of  those  who  would  go  all  lengths  to  injure  me." 
did  not  hesitate  as  to  my  course.  The  course  that  I  adopted  broke 
up  the  house  of  ^'  McNamee  &  Co.,"  and  made  McNamee  my  impla-* 
cable  enemy  for  life ;  also  many  others  on  whom  he  seemed  to  have  a 
mystericus  hold.  I  was  threatened  then  with  assassination,  and  if  I 
escaped  that,  undying  annoyances  for  the  ftiture. 

I  continued  in  my  path  of  duty,  and  labored  earnestly  and  faith- 
fully on  a  mere  pittance  of  a  salary,  saving  the  government  more 
than  $10,000  per  annum ;  and  in  the  meantime  I  wrote  a  private 
letter  to  Judge  Upshur,  telling  him,  among  other  objections  to  re- 
nuining  where  I  was,  and  as  a  reason  for  desiring  to  be  relieved^ 
'^  that  the  whole  moral  atmosphere  of  Bio  was  so  rotten  that  no  man's 
reputation  was  safe  there ;  that  I  had  no  power,  no  co-operation,  and 
an  entirely  insufficient  salary,"  &c. 

The  act  of  Congress,  June  17,  1844,  revoked  my  appointment, 
leaving  me  6,000  miles  from  home  with  my  family,  and  with  the 
certaiBty  of  becoming  a  loser  by  my  agency  of  about  $2,000.  As 
SKHm  as  it  wae  known  that  my  appointment  was  revoked,  Mr.  Gkuv 
TBttf  house  of  '^  Jenkins  &  Co.,"  who  furnished  many  supplies  for  the 
nBnrjj  fTCfoaed  to  me  a  partnership^  and  said  that  he  would  buy  out 
t/enkinsj  whom  he  and  myself  both  disliked.  I  did  not  like  the 
hon^e,  but  being  assured  that  its  dealings  with  the  navy  should  be 
niainly  dictated  by  me,  more  than  eight  months  after  the  revocation  (^ 
mjf  appoinimentj  and  four  months  after  being  advised  of  the  appoini* 
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ment  of  my  saooessory  (with  the  knowledge  and  approbation  of  Com- 
modore Tamer,)  I  formed  a  commercial  connexion  for  five  years  with 
this  house,  dating  back,  according  to  agreement,  to  Ist  January,  1845, 
commencement  of  bosineas  year,  which  was  six  and  a  half  months 
after  my  appointment  as  government  agent  was  revoked  ;  and  I  be- 
lieved that  this  connexion,  through  my  influence,  would  insure  fair 
dealing  to  the  navy ;  but  late  in  March,  1845,  the  mask  put  on  to 
conceal  deformities  from  a  goverwnemi  agenty  they  did  not  deem  neces- 
sary with  A  partner,  and  I  discovered  my  great  imprudence  in  forming 
a  connexion  with  men  who  were  so  deeply  imbued  with  Bio  morality, 
and  in  spite  of  my  poverty  I  decided  to  draw  out  as  soon  as  possible 
from  this  concern,  although  I  was  assured,  and  believed  that  my  one- 
third  annual  profits  would  amount  to  from  three  to  five  thousand  dol- 
dars.     On  31st  March,  1845,  I  addressed  a  note  to  Mr.  Garrett,  and 
told  him  to  name  the  terms  upon  which  I  should  withdraw  from  the 
house,  and  after  some  deliberation  he  named  2,400  milreis,  (about 
^1,200,)  which  I  accepted.     On  the  24th  of  April,  1845,  the  day,  or 
perhaps  the  day  subsequent  to  my  receiving  this  amount  and  giving 
my  receipt  therefor,  1  placed  the  identical  money  in  the  hands  of  James 
Ferguson,  who  had  succeeded  me  as  naval  storekeeper  at  Rio,  as  a 
special  deposit,  until  1  could  repair  to  the  United  States  and  submit 
the  facts  connected  therewith  to  the  Secretary  of  the  Navy,  which 
facts  were  as  follows :    Some  time  in  the  year  1844  Mr.  Garrett,  ac^ 
cording  to  a  business  custom  that  he  has  obtained  in  Rio,  proposed  to 
give  me  a  commission  on  all  business  that  I  could  influence  to  his 
house,  (Jenkins  &  Co.)    I  promptly  told  him  that  the  Secretary  of  the 
Navy  had  sent  me  to  Rio  to  stop  abuses,  and  that  such  transactions 
came  under  that  head.     I  mentioned  this  offer  immediately  to  Hon. 
G.  H.  Proffit,  and  subsequently  to  the  consul,  George  W.  Slocam, 
and  to  Commodore  Turner  and  others.     Afterwards,  Mr.  Garrett 
again  referred  to  this  matter,  and  in  1845,  in  connexion  with  my 
withdrawal  from  the  partnership,  and  I  invariably  and  emphaiticaUy 
told  him  that  such  considerations  must  not  in  any  way  enter  into  what 
they  might  offer  me  for  my  interest  in  copartnership ;  for,  in  addition 
to  other  reasons  for  being  thus  particular,  I  always  desired  that  Com- 
modore Turner  should  call  on  these  men  for  an  amount  equivalent  to 
the  commissions  that  they  seemed  so  anxious  that  some  one  should 
take,  for  I  thought  it  might  prove  an  impressive  lesson  to  them 
for  the  future ;  and  the  commodore  often  said  that  he  intended  to 
make  this  demand. 

I  valued  my  interest — that  is,  one-third  of  the  profits  of  the  house 
for  five  years,  from  January  1,  1845,  (estimated  by  the  partners  at 
from  ten  to  fifteen  thousand  dollars  per  annum,)  at  from  four  to  five 
thousand  dollars.     Purser  Watson,  at  $10,000,  and  Mr.  Garrett  of* 
fered,  and  I  accepted,  to  getout  of  the  concern,  2,400  milreis,  as  befon 
stated,  and  that  after  three  months  of  the  copartnership  had  expired, 
and  without  dreaming  for  and  instant  that  tnere  was  the  shadow  of 
wrong  connected  with  the  transaction.     About  this  time  Commodore 
Turner  decided  to  call  upon  this  house  for  the  sum  of  1,900  mUreU^ 
which  was  the  amount  tendered  to  me  while  acting  as  agent,  and  on  htf 
doing  so  these  worthies  asserted,  that  in  settling  with  me  for  my  with- 
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drawal  from  the  copartnership,  they  had  intended  to  include  "the  1,900 
mUreia"  in  the  2,400  milreis  paid  me  t  The  assertion  was  cruelly  and 
wickedly  false.  The  value  of  my  interest  and  the  amount  that  I  received 
therefor;  the  fact  that  I  always  spoke  of  this  sum  of  1,900  milreis  as 
one  that  should  be  required  of  Jenkins  &  Co.  in  behalf  of  the  govern- 
ment ;  again,  that  I  was  not  on  terms  of  ordinary  courtesy  with  Mr. 
Jenkins,  whom  I  regarded  as  a  tool  of  my  bitterest  enemy  ;  all  pre- 
cluded the  idea  of  my  having  indulged  in  such  Rio  laxity  in  this 
matter,  even  had  there  not  been  sufficient  proof  in  the  fact  that  I  had 
for  two  years  been  making  hosts  of  enemies  by  warring  against  just 
such  abuses.  However,  when  told  this  I  was  on  the  eve  of  sailing,  and 
as  I  had  just  received  the  2,400  milreis,  I  decided  to  place  the  identi- 
cal funds  in  Mr.  Ferguson's  hands  as  before  stated,  and  on  my  arrival  in 
United  States  lay  the  matter  before  the  Secretary  of  the  Navy ;  for 
although  my  connexion  with  the  government  had  been  for  some  time 
absolved,  I  desired  not  to  do  nothing  that  would  not  seem  proper  to 
the  department ;  and  determined  not  to  touch  a  penny  of  this  money 
unless  the  Secretary  of  the  Navy  decided  I  could  do  so  not  only  legally y 
for  of  that  I  had  not  a  doubt,  but  with  a  due  regard  to  the  nicest  sense 
o/Jumor. 

It  was  in  this  spirit  that  in  June,  1846,  I  laid  the  matter  before 
Secretary  Bancroft,  and  by  him  it  was  submitted  to  Mr.  Dayton, 
Fourth  Auditor,  who  at  once  decided  that  the  government  had  no 
claim  whatever  to  this  money ;  that  it  was  an  individual  transaction, 
and  that  Mr.  Ferguson's  receipt  should  be  returned  to  me  with  a 
letter  to  be  used  in  getting  the  money  from  his  hands. 

Mr.  Bancroft  accused  me  of  '^  Quixotism,"  in  leaving  my  funds 
with  Mr.  Ferguson  at  all ;  but  I  felt  that  he  did  not  appreciate  or 
understand  the  spirit  in  which  I  invoked  his  decision.  I  desired  that 
there  should  not  a  shadow  of  blame  rest  upon  one  who  felt  uncon- 
Bcioos  of  wrong-doing,  and  that  my  hands  might  not  be  sullied  with 
money  about  wnich  there  could  be  the  least  question  ;  and,  with  this 
feeling,  I  assured  both  the  Secretary  and  Auditor  '^  that  I  should 
continue  to  hold  this  money  sacredly j  subject  to  any  revision  of  the 
dedsion  then  made ;"  for  my  permanent  object  was  to  get  the  money 
out  of  Ferguson's  hands.  I  knew  that,  in  serving  my  government 
well,  I  had  drawn  upon  myself  the  hatred  of  men  who  had  sworn  to 
injure  me,  and  who  would  be  unscruptdous  as  to  the  means ;  and  I 
determined  that  this  money,  if  in  responsible  hands,  should  remain 
tQl  doomsday,  ere  I  would  touch  a  penny  of  it,  while  the  propriety  of 
my  doing  so  could  be,  however  remotely,  questioned ;  and  the  opinion 
of  sach  a  man  as  the  present  Secretary  of  the  Navy  to  that  effect 
would  with  me  he  final. 

Some  considerable  time  has  elapsed  since  the  occurrence  of  these 
events,  and  in  the  meantime  I  have  been  through  a  stirring  and  ex- 
citing campaign,  and  have  suffered  much  from  illness ;  but,  according 
to  the  best  of  my  knowledge  and  recollection,  the  above  statement  is 
in  all  respects  true. 

LLEWELLYN  JONES. 
Jsrr£B80H  Barracks,  March  2, 1848. 


1^ 
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Sworn  to  and  subscribed  before  the  undersigned^  jnstioe  of  the  peace 
within  and  for  the  county  of  St.  Louis,  this  2d  daj  of  March,  A.  D. 
1848. 

J.  0.  DhCAMP,  J.  P. 


Treasury  DBPARTHBHTy 
Favrih  Auditor* 8  Office,  June  21,  1845. 

Snt :  A  letter  addressed  to  you  on  the  19th  instant  by  Llewellyn 
Jones,  esq.,  late  United  States  naval  storekeeper  at  Bio  de  Janeiro, 
respecting  a  sum  of  money  deposited  by  him  with  his  successor,  sub- 
ject to  the  decision  of  the  Navy  Department  as  to  the  disposition  to  be 
made  of  it,  having  been  referred  to  me  for  a  report,  I  have  the  honor 
to  state  that,  upon  reading  the  said  letter  and  the  papers  accompany- 
ing it,  I  cannot  perceive  that  the  government  has  the  slightest  claim 
to  the  money  in  question.    So  far  as  appears,  that  sum  was  paid  to 
Mr.  Jones  simply  as  the  price  of  his  relinquishment  of  the  interest 
which  he  had  acquired  in  the  firm  of  which  the  individuals  by  whom 
it  was  paid  were  members,  and  1  do  not  think  that  the  allegation  of 
those  individuals,  that  in  fixing  that  price  they  had  taken  into  con- 
sideration a  claim  which  had  been,  or  would  probably  be,  made  upon 
them  b^  the  government  of  the  United  States,  ought  to  have  the  least 
effect  either  upon  the  rights  of  Mr.  Jones  or  those  of  the  government^ 
more  especially  as  Mr.  Jones  had  objected  to  that  claim  being  in  any 
manner  involved  in  the  transaction.     Whatever  right  the  United 
States  may  have  had  to  recover  from  Messrs.  Garrett  and  Jenkins  the 
amount  of  the  commissions  or  profits  which  they  offered  to  Mr.  Jones, 
and  which  were  refused  by  him,  remains  unimpaired,  as  I  conceive, 
by  his  contract  upon  retiring  from  the  firm,  supposing  the  whole  case 
to  appear  upon  the  papers  presented ;  and  I  do  not  know  how  the 
sum  deposited  with  Mr.  Ferguson  can  be  otherwise  regarded  than  as 
the  private  property  of  Mr.  Jones. 

The  letter  reierred  to  me,  with  the  enclosures,  is  herewith  returned. 

I  have  the  honor  to  be,   sir,   very  respectfully,  your  obedient 
servant^ 

A.  O.  DAYTON. 

Hon.  George  Bancroft, 

Secretary  of  the  Navy, 


Departusnt  of  State, 
Waehingtony  January  24,  1852. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  oc 
the  21st  instant,  requesting  a  copy  of  a  report  from  Commodore 
Turner,  relative  to  transactions  of  Llewellyn  Jones  with  the  house  of 
Garrett  &  Jenkins,  of  Bio  de  Janeiro,  and  of  any  and  all  communica* 
tions  on  file  in  this  departmeu^  from  Mr.  Jones'  successors  in  office, 
relating  to  the  money  which  was  left  by  Jones  in  the  hands  of  Mr. 
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FergUBOiiy  his  suooessor.  In  reply,  I  have  the  honor  to  inform  70a 
that  no  such  report  or  communications  are^  or  ever  have  been,  on  file 
in  this  department. 

I  ha^e  the  honor  to  be,  sir,  verj  respectfully,  your  obedient  ser- 
▼ant^ 

DANIEL  WEBSTER. 
Hon.  HuMPHRBY  Mabshall, 

Of  the  Committee  on  the  Judiciary, 

House  of  Representatives. 


Copy  from  the  record  of  covering  W.  No.  47,  ith  quarter  ^  1850,  dated 

December  7,  1850 ;  miscdUmeous. 

No.  47. — FOURTH  QUABTER  OF   1850. — ^MIBCELLAKBOUS. 

To  LlewUyn  Jones,  late  nasral  storekeeper  at  Bio  de  Janeiro : 

At  sight  pay  to  John  Sloan,  treasurer  of  the  United  States,  or  order, 
for  the  use  of  the  said  States,  one  thousand  two  hundred  dollars,  on 
account  of  an  amount  paid  into  the  treasury  of  the  United  States. 
And  for  so  doing  this  shall  be  your  warrant. 

Qiven  under  my  hand  and  the  seal  of  the  treasury,  this  ninth  day 
r       -1  of  December,  in  the  year  of  our  Lord  one  thousand  eight 
"-  •    ■-'  hundred  and  fifty,  and  of  the  independence  the  seventy- 
fourth. 


Secretary  of  the  Treasury, 
Oountersigned :    $1,200  recorded. 

Register.  CcmptroUer. 


Deposit  in  the  office  of  the  assistant  treasurer  of  the  United  States 
at  New  York,  by  James  Ferguson,  United  States  naval  storekeeper  at 
Bio  de  Janeire,  on  account  of  L.  Jones,  late  naval  storekeeper,  as 
aforesaid. 

|1,200. 

NOVBMBRR  30, 1850. 

The  above  is  a  true  copy  from  the  record  in  the  office  of  the  Secre* 
tary  of  the  Treasury. 

CHAELES  DUMMER, 

Cleric  in  said  Office. 

See  certificate  in  duplicate  of  deposit,  and  letter  from  Secretary  of 
the  Navy,  under  date  December  7, 1850,  to  the  Secretary  of  the  Trea- 
sury, both  annexed  hereto. 


Treasury  of  the  United  Statkb, 

February  5,  1852. 

I  certify  that  the  original  warrant,  of  which  the  within  is  a  copy, 
duly  entered  in  the  Treasurer's  office  and  receipted  by  the  Trea- 
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surer  in  the  usual  form ;  and  that  it  wae  delivered  to  W.  Hnnter,  a 
clerk  in  the  Fourth  Auditor's  office,  early  in  January,  1851,  on  the 
supposition  of  its  being  required  to  adjust  an  account  with  Mr. 
Jones  under  the  direction  of  said  Fourth  Auditor.  ^ 

WILLIAM  B.  BANDOLPH,  Chief  Ckrk. 


Navt  Departbibnt,  July  7,  1848. 

Sir:  I  have  received  your  letter  of  the  28th  ultimo,  with  its  en- 
closures. 

The  letter  addressed  to  Mr.  De  Selding,  I  have  read  and  sent  to 
him.  He  has  grossly  misrepresented  the  fact  in  his  letter  to  you.  I 
showed  him  your  official  report  in  regard  to  the  transaction,  as  con- 
clusive that  his  client  had  no  claim  to  the  money,  and  hence  his  cor- 
respondence with  you. 

I  have  the  highest  opinion  of  Mr.  Ferguson,  and  have  no  idea  of 
distarbing  him. 

I  am,  respectfully,  yours, 

J.  Y.  MASON. 
Hon.  Hbnrt  a.  Wisb, 

Accomac  county,  Virginia. 


Washington,  February  13,  1852. 

Sir:  Mr.  De  Selding  states  to  me  that  he  made  no  representations 
to  Mr.  Wise  whatever,  except  such  as  were  fully  sustained  by  the 
affidavit  of  Jones,  and  as  he  believes  are  the  facts  in  the  case,  as 
shown  by  the  evidence. 

ANDREW  WYLIE,  Jb. 

Hon.  HuMPHRBT  Marshall. 


Washingion,  January  29,  1852. 

Sir  :  The  case  of  Llewellyn  Jones  has  been  referred  to  yourself,  as 
a  member  of  the  Judiciary  Committee,  for  a  report. 

Enclosed  are  some  papers  which  are  necessary  to  a  proper  under* 
standing  of  the  merits  of  the  claim,  of  some  of  which,  I  believe,  you 
already  have  copies.  The  copy  of  Jones'  own  statement,  which  yon 
have,  is  without  his  affidavit ;  that  enclosed  is  tbe  original  wiik  his 
affidavit. 

The  letter  of  Secretary  Bancroft,  of  July  28,  1846,  in  connexion 
with  that  of  A.  0.  Dayton,  of  the  29th  of  same  month,  explanatory 
of  the  former,  I  think,  are  not  amongst  those  in  your  possession ;  and 
these  are,  perhaps,  the  two  most  important  papers  in  the  case. 
Very  respectfully,  &o.j 

ANDREW  WYLIE,  Jr. 

Hon.  HuMPHRBT  Marshall. 
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No.  1. 

^  United  States  Ship  Baritan, 

"  Harbor  of  Rio  de  Janeiro^  July  2,  1844. 

Sm :  I  herewith  enclose  you  copies  of  circulars  from  the  Navy 
Department  of  the  13th  of  April,  1843,  and  the  15th  of  March,  1844. 
By  the  circular  of  the  16th  of  March  you  will  find  that  the  naval 
storekeeper  is  made  the  purchasing  agent. 

You  will  have  the  whole  range  of  Rio  de  Janeiro  to  select  such 
articles  as  may  he  required  for  the  use  of  the  vessels  of  this  squadron, 
and  as  cash  will  be  paid  for  all  articles,  it  is  enjoined  and  expected 
that  you  will  procure  the  supply  of  a  good  quality,  and  at  the  lowest 
cash  prices. 
Yea  will  regard  this  order  as  imperative. 

I  am,  very  respectfully,  your  obedient  servant, 

DANIEL  TURNER, 
Commanding  U.  S.  Squadron^  BrassU  StcUion. 
L.  Jones,  Esq., 

U»  S.  Naval  Storekeeper,  Bio  de  Janeiro. 

I  certify  that  the  above  is  a  true  copy  of  the  original. 

JAMES  A.  FAWN, 

Commodore's  Secretary. 


No.  2. 

U.  S.  Ship  Rakitan, 
Harbor  of  Bio  de  Janeiro,  February  15,  1845. 

Sir  :  Yesterday  Oaptain  Gregory  informed  me  that  he  had  learned 
from  a  respectable  person  on  snore  that  you  had  received  a  per  cent- 
age  on  purchases  made  by  you  at  the  store  of  Jenkins  &  Co.  This 
moming,  in  a  conversation  with  Mr.  Garrett,  a  partner  of  that  firm, 
he  informed  me  that  over  eighteen  hundred  milreis  had  been  deposited 
by  him  with  a  mercantile  house  at  this  place,  being  a  per  centage  on 
porchaaes  for  this  squadron.  My  object  in  addressing  this  com- 
munication to  ^ou  is  to  give  you  an  opportunity  to  remove,  if  you  can, 
imputations  highly  injurious  to  your  character  as  an  agent  of  the 
Navy  Department. 

I  am,  very  respectfully,  your  obedient  servant, 

DAN.  TURNER, 
Commanding  U,  S.  Squadron,  Brazil  Station. 
IojbwvUmYH  Jonbs,  Esq., 

O.  S.  Naval  Storekeeper,  Bio  de  Janeiro. 

I  certify  that  the  above  is  a  true  copy  of  the  original. 

JAMES  A.  FAWN, 
Commodore's  Secretary. 
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No.  3. 

Bio  db  jANSiROy  Fdruary  ||^1845. 

Gent  :  I  have  this  day  received  a  letter  from  Commodore  Turnery 
in  which  he  says  that  ^^  yesterday  Captain  Gregory ,  informed  him 
that  he  had  learned  from  a  respectable  person  on  shore  that  I  had 
received  a  per  centage  on  purchases  made  by  me  at  the  store  of 
Jenkins  &  Co.  Will  you  have  the  goodness  to  state  at  your  earliest 
convenience  whether  any  such  commissions  have  ever  been  given  me, 
and  whether  I  have  ever  received  the  value  of  a  farthing  in  the  way 
of  per  centage  or  presents  from  your  house? 

I  am  gentlemen,  very  respectfully,  yoursj 

LLEWELLYN  JONES. 

Messrs.  Jenkins  &  Co. 


Bie  DB  Janeiro,  February  15,  1845. 

Sir:  I  am  this  moment  in  receipt  of  your  letter  of  this  date, 
saying  that  Captain  Gregory  had  informed  you  that  he  had  learned 
from  a  respectable  person  on  shore  that  I  had  received  a  per  centage 
on  purchases  made  by  me  at  the  store  of  Jenkins  &  Co. ;  also,  'Hhat 
Mr.  Garrett  had  informed  you"  that  over  eighteen  hundred  milreis 
had  been  deposited  by  him  with  a  mercantile  house  at  this  place, 
being  a  per  centage  on  purchases  for  this  squadron,  &c. 

I  thank  you  for  the  opportunity  thus  given  me  to  remove  such  false 
and,  I  doubt  not,  malicious  imputations  against  my  character.  I  do  not 
know^  and  shall  not  stop  to  inquire,  who  is  the  ^^respectable  person 
on  shore."  It  is  enough  for  my  preserU  purpose  to  know  and  here  to 
state  that,  in  spite  of  his  respectability,  his  imputation  against  me  is 
unequivocally  and  uncondiHonaUy  false. 

My  whole  course  as  an  agent  of  the  government  on  this  station,  in 
battling  faithfully  and  efficiently  against  this  kind  of  fraud,  ought,  it 
would  seem,  alone  give  the  lie  to  such  imputations,  and  would  do 
60,  doubtless,  were  there  not  some  sinister  motive  in  attacking  me  at 
this  time.  But  enough  of  this.  I  hold  the  attack  and  the  enemy  in 
equal  contempt. 

About  the  Ist  of  July  last  an  order  received  by  me  from  the  Navj 
Department  made  it  incumbent  on  me  to  act  as  the  purchasing  ageni 
for  all  supplies  required  for  our  vessels  of  war.  I  at  once  entered  upct 
these  duties,  and,  among  others,  Mr.  Jenkins  and  Mr.  Garrett  (houis 
of  Jenkins  &  Co.)  solicited  my  patronage,  and  assured  me  that  thej 
would  furnish  supplies  as  low  as  any  other  house.  Mr.  Jenkiiis,  ia 
conversation  at  his  store  about  this  time,  said  to  me  that  it  was  xwal 
in  navies,  and,  he  thought,  proper,  to  allow  to  the  agent  a  commissidn 
on  the  amount  purchased  by  him,  and  that  their  house  would  so  deal 
with  me.  I  told  him  at  once  ^^  not  to  talk  to  me  on  such  subjects," 
and  left  him.    I  never  had  any  other  conversation  with  Mr.  Jenkina 
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on  the  sabject,  and  almost  always  thereafter  did  my  boBiness  with 
this  hoocie  with  Mr.  Garrett,  the  senior  partner.  I  then  sent  to  Mr. 
"Garrett,  requesting  him  to  call  at  my  office.  On  his  doing  so  I  in- 
formed him  of  this  proposal,  and  expressed  myself  indignantly  on  the 
subject.  His  apoloey  for  his  partner  was  that  this  sort  of  thin^  was 
customary  and  usual  here,  and  that  Mr.  Jenkins  had  no  intention  of 
insulting  me. 

We  had  much  conversation  on  the  subject,  in  which  I  told  Mr. 
<}arrett  that  my  goyemment  had  the  fullest  confidence  in  me,  and 
that,  although  my  salary  was  a  beggarly  one  I  would  rather  starve 
than  betray  the  confidence  placed  in  me  by  Judge  Upshur.  He  again 
apologized  for  the  proposal  that  had  been  made,  assured  me  that  they 
would  sell  to  the  navy  on  terms  as  low  as  any  other  house,  and  took 
his  leave.  Every  one  of  whom  I  inquired  spoke  of  Mr.  Garrett  as  a 
high-minded,  honorable  man ;  and  as  the  establishment  was  one  that 
had  for  many  years  supplied  our  navy,  I  sent  manyof  my  requisitions 
there  with  the  simple  understanding  that  whenever  the  prices  did  not 
suit  me  they  were  to  conform  them  to  my  idea  of  right. 

In  the  latter  part  of  October  last  it  became  known  here  that,  in  com- 
pliance with  a  recent  act  of  Congress,  an  officer  of  the  navy  had  been 
•mpointed  to  succeed  me.  Mr.  Garrett  called  on  me  to  inquire  whether 
this  change  would  permit  me  to  receive  a  commission  on  purchases. 
I  replied,  unhesitatingly,   ^^now  less  than  ever;    I  will  show  the 

government  that  they  cannot  starve  me  into  cheating  them."  Mr. 
farrett  remarked,  '*  as  Commodore  Turner  is  exerting  himself  to  get 
your  com{>ensation  made  more  adequate  to  your  services,  perhaps  the 
department  will  allow  you  this  increase  in  shape  of  commissions,  in 
which  case  we  shall  always  be  ready  to  do  what  is  proper."  I  replied 
that  I  could  receive  no  commissions  until  the  department  allowed 
them,  and,  whatever  the  department  didy  /must  do  right.  I  under- 
stand that  the  ^'mercantile  house"  where  Jenkins  &  Co.  have  de- 
posited is  the  house  of  Hobkirk,  Weeman  &  Co.,  bankers,  and  not 
merchants,  and  where  all  their  money  transactions  are  had.  I  have 
not  the  slightest  interest  in  or  control  over  this  or  any  other  part 
of  their  deposits.  They  both  know  me  too  well  to  have  darea  to 
take  the  liberty  of  making  such  a  deposit  in  my  name,  and  I  presume 
have  not.  I  had  never  received  the  slightest  favor  from  this  house, 
and  have  carried  matters  so  far  as  to  decline  the  most  natural  and 
ordinary  hospitalities,  in  my  desire  to  avoid  receiving  favors  from  a 
house  of  whom  I  was  making  extensive  purchases  in  an  official  capacity. 
And  now^  sir,  I  desire  you  to  bear  me  witness  that  I  have  time  and 
again  urged  you,  in  the  strongest  language,  to  allow  me  an  organiza- 
tion in  my  agency,  in  clerks  and  necessary  depot,  that  would  make  it 
independent  of  any  house ;  that  I  have  time  and  again  recommended 
that  nearly  all  the  supplies  be  ordered  from  home — many  articles, 
indeed,  that  could  be  purchased  advantageously  here — and  finally 
(and  omitting  a  host  of  other  proofs  of  my  straightforwardness  in  the 
discharge  of  my  official  duties)  that  I  communicated  to  you  prior  to 
this  affitir,  aU  that  relates  to  the  imputcUumfrom  this  nameless  ^^  respect- 
^Me  person  on  shore.'* 

The  same  facts  were  more  or  less  communicated  to  other  American 
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gentlemen  of  the  highest  honor  and  position ^  who  can  also  be 
brought  to  the  stand,  if  more  is  necessary,  to  reiiite  this  contempti- 
ble slander.  And  was  this  the  course  of  a  man  who  was  to  dtfraud 
his  government  by  receiving  per  centages  ?  No ;  this  thitg  is  not 
said  because  any  one  really  suspects  me  of  such  an  imputation,  bat 
the  '^respectable  persons  ashore"  knew  that  the  old  game  oi  fraud 
and  corruptum  cannot  prosper  without  destroying  the  reputation  of 
one  who  has  been  a  stumbling  block  in  their  path.  Some  method 
must  be  adopted  to  destroy  this  refractory  agent  with  a  commodore 
who  had  too  much  confidence  in  his  integrity  for  their  purposes. 

This  game  has  been  tried  before.  I  have  suffered  every  sort  of 
mental  martyrdom  in  my  efforts  to  protect  my  government  against 
fraud.  I  have  found  myself,  too,  with  a  salary  that  would  not  sup- 
port my  family  comfortably.  I  have  had  my  appointment  summarily 
revoked  by  act  of  Congress,  leaving  me  six  thousand  miles  from  home 
without  means  to  return  to  it ;  but  I  thank  God  that  I  have  never  for 
a  moment  faltered  in  my  duty  as  a  faithful  agent  of  my  government, 
have  never  done  an  act  that  would  cause  my  children  to  blush  for  me. 

I  have  addressed  a  letter  to  Jenkins  &  Co.,  a  copy  of  which  is  an- 
nexed ;  also  their  reply.  You  have  also,  annexed  hereto,  Mr.  Gktrrett's 
remarks  on  so  much  of  this  communication  as  relates  to  my  conver- 
sations with  him. 

All  of  which  is  submitted  by  your  very  obedient  servant, 

LLEWELLYN  JONES, 

U.  8.  Naval  Storekeeper. 

Commodore  Tubner, 

Com'g  U.  8.  Naval  Farces,  Brazil  Station. 

I  certify  that  the  foregoing  is  a  true  copy  of  the  original. 

JAMES  A.  FAWN, 

Commodore's  Secretary. 


Rio  bb  Jankro,  FAruary  17,  1845. 

I  have  perused  the  annexed  letter  from  Mr.  Jones  to  Commodore 
Turner,  and  declare  the  same  to  be  a  true,  faithful,  and  graphic  state- 
ment of  my  personal  intercourse  with  Mr.  Jones,  as  far  as  regards  the 
subject  matter  of  Commodore  Turner's  letter  of  the  15th  instant,  and 
I  would  also  add  that  Mr.  Jones'  views  of  his  duties  as  a  government 
agent,  and  his  sentiments  generally  in  regard  to  business  transactions^ 
have  given  me  a  high  opinion  of  his  business  capacity,  faithfulnesi^ 
and  integrity. 

EGBERT  GARRETT. 

I  certify  that  the  above  is  a  true  copy  of  the  original. 

JAMES  A.  FAWN, 

Commodore's  Secretary. 
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Rro  DB  Janeiro,  February  17, 1845. 

Sir  :  We  have  received  your  letter  of  date  February  15th  instu-ul, 
stating  that  you  had  received  a  letter  from  Commodore  Turner,  in 
which  he  says  that  Captain  Gregory  had  informed  bim  that  he  had 
learned  from  a  respectable  person  on  shore  that  you  had  received  a 
per  centage  on  purchases  made  by  you  at  our  store. 

In  reply,  we  state^  in  the  most  solemn  manner,  that  we  have  never 
paid  you,  directly  or  indirectly,  to  the  amount  of  one  farthing  in  com- 
missions or  per  centages  on  your  purchases  of  us ;  that  you  have 
received,  in  no  shape  whatsoever,  either  presents,  favors,  or  hospitali- 
ties from  us,  but,  on  the  contrary,  have  seemed  to  avoid,  with  unusual 
sensitiveness,  receiving  the  ordinary  courtesies  between  business  men 
having  daily  transactions  with  each  other. 

The  charge  contained  in  the  communication  from  Commodore  Turner 
is  in  every  respect  unconditionally  false,  cruel,  and  unjust. 

We  remain,  sir,  your  most  obedient  servants, 

E.  F.  JENKINS, 
ROBERT  GARRETT, 
Sole  partners  in  the  firm  of  Jenkins  dt  Co. 

Llewellyn  Jones,  Esq. 

I  certify  that  the  above  is  a  true  copy  of  the  original. 

JAMES  A.  FAWN, 

Commodore's  Secretary. 


No.  4. 

Office  United  States  Naval  Depot, 

Bio  de  Janeiro  J  February  20,  1845. 

Sib:  The  Hon.  Secretary  of  the  Navy,  under  date  August  6, 
1844,  informed  me  that,  in  compliance  with  the  act  of  Congress, 
(approved  June  17,  1844,)  he  had  appointed  Master  James  Ferguson 
to  perform  the  duties  of  the  United  States  naval  storekeeper  on  this 
station,  and  that  my  appointment  Would  be  regarded  as  revoked  on 
his  arrival. 

Connected  with,  and  in  consequence  of  that  information,  (received 
by  me  in  October  last,)  I  have  entertained  propositions  to  form  a  con- 
nexion of  a  business  nature,  and  have  deferred  its  consummation  with 
the  daily  expectation  of  Mr.  Ferguson's  arrival,  it  now  being  more 
than  six  months  from  the  date  of  his  appointment. 

I  have  this  day  formed  a  partnership,  together  with  Robert  G-arrett 
and  E.  F.  Jenkins,  under  the  firm  of  Jenkins  &  Co.,  for  the  trans- 
action of  a  ship  chandlery  and  grocery  business. 

JkCy  object  in  addressing  you  is,  to  say  that,  in  discharging  my 
duty  as  purchasing  agent,  all  'the  supplies  purchased  by  me  of  the 
house  in  which  I  have  this  interest  (prior  to  the  arrival  of  my  suo- 
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cesBor)  shall  be  furnished  the  vessels  of  war  at  the  same  prioes  aa 
those  at  which  they  were  purchased  hj  me  prior  to  January  1,  1845. 
The  prioes  are  recorded  on  the  invoice  book  in  this  office. 
Believing  that  this  course  will  be  satisfiictory,  it  is  submitted  for 
your  consideration. 

I  am,  with  great  respect,  your  obedient  servant, 

LLEWELLYN  JONES. 
Commodore  D.  Tubner, 

Com'g  U.  S.  Squadron^  Brazil  StcUion, 

I  certify  that  the  above  is  a  true  copy  of  the  original. 

JAMES  A.  PAWN, 
Commodore's  Secretary, 


No.  5. 

Unitbd  States  Ship  Babitan, 
Harbor  of  Bio  de  JaneirOy  AprU  18,  1845. 

Snt :  Some  time  since  I  wrote  to  Mr.  Llewellyn  Jones  for  explana- 
tions on  the  subject  of  a  certain  sum  of  money  said  to  be  deposited  in 
the  hands  of  a  broker,  for  Mr.  Jones,  as  a  certain  per  oentage  on  goods 
or  articles  purchased  irom  the  firm  of  which  you  are  a  partner^  and 
when  I  interrogated  you  on  this  subject,  you  informed  me  that  yon  had 
made  this  deposit  of  five  per  cent,  under  the  belief  that  Mr.  Jones 
would  be  allowed  to  receive  it  at  some  future  time. 

I  now  inform  you  that  Mr.  Jones,  as  an  honest  man,  can  never  be 
allowed  to  receive  this  sum  of  money,  and  as  it  must  be  over  and  above 
any  honest  profits  that  your  firm  have  a  right  to  charge  the  United 
States,  I  require  that  the  amount  deposited,  of  eighteen  hundred  niil- 
reis,  be  paid  over  to  me  for  the  benefit  of  the  Navy  Department  of  the 
United  states,  as  money  illegally  and  unfairly  taken  from  the  United 
States. 

Mr.  Jones  informs  me  that  he  has  refused  to  receive  the  amount 
above  named,  and  I  presume,  under  these  cironmstances,  you  will  not 
refuse  to  return  the  money  from  whence  it  came. 

I  am,  very  respectfully,  your  obedient  servant, 

DAN.  TUBNER, 
Commanding  United  Sftaiea  Squadron,  BraeU  Station, 

Eobert  Garrett,  Esq^., 

Bto  de  Janeiro, 

I  certify  that  the  above  is  a  true  copy  of  the  original. 

JAMES  A  FAWN, 

Commodore's  Secretary. 
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No.  6. 

Memaradum  ofhia  UxoeOency  H.  A.  Wise,  of  a  oonvereaiion  held  at  a 
meeting  coiled  to  investigcUe  the  conduct  of  L.  JorieSy  eeq.y  late  Umted 
States  Navai  Storekeeper  at  this  pJooe,  req^eoting  charges  brottght 
against  him  for  having  received  Jive  per  cent,  on  purchases  made  by 
hMUy  as  purchasing  agent/or  the  government, 

Lbqatiok  of  the  Unitbd  States, 
Bio  de  JaneirOj  April  19,  1845. 

Yesterday  morning  about  11  o'clock^  Mr.  Jenkins,  a  partner  of  the 

firm  of  Ghirrett  &  Jenkins,  ship  chandlers,  with  whom  mach  of  the 

boainess  of  naval  stores  has  been  done,  inquired  of  me  whether  Mr. 

Llewelljn  Jones,  late  naval  storekeeper  of  the  United  States,  had 

said  anything  to  me  to  his  (Jenkins')  prejudice.    I  replied  that  I  had 

paid  bat  lit^e  attention  to  many  vague  rumors  I  had  heard  about 

certain  of  his  transactions,  until  Commodore  Turner  had  informed  me, 

two  days  before,  ^Hhat  Captain  Gregory  had  told  him  that  he  (Mr. 

Jenkins)  had  confessed  to  him  that  he  had  offered  a  bribe  to  Mr. 

Jones  of  five  per  cent,  on  the  amount  of  purchases  made  with  (Barrett 

&  Jenkins  on  account  of  the  government,  which  bribe  he  (Jones)  had 

agreed  to  take,  and  had  taken.''    He  (Jenkins)  immediately  said  to 

me:  ''It  is  true,  sir  ;  I  did  so  state  to  Captain  Gregory,  and  it  is 

true  that  Mr.  Jones  now  has  the  money  in  his  pocket.    He  took  the 

five  per  cent,  commission,  from  time  to  time,  as  it  became  due ;  it  was 

charged  on  our  books,  as  they  will  show ;  he  afterwards  paid  it  back ; 

it  was  then,  to  the  amount  of  1,820||000  reals,  (about  $910,)  deposited 

with  Hobkirk  &  Weetman,  brokers,  in  Mr.  Garrett's  name ;  during 

the  time  of  this  deposit,  the  matter  getting  out,  having  come  to  the 

information  of  Commodore  Turner  that  such  a  commission  was  credited 

to  Mr.  Jones  on  our  books,  we  gave  Mr.  Jones  a  certificate,  and  to  the 

oomodore  a  certificate  that  Mr.  Jones  had  no^recetvecJ  this  commission, 

and  that  it  would  be  crud  so  to  charge  him.     He  had  not  received  it 

then,  because  he  had  paid  it  back,  and  we  considered  it  as  never  having 

been  received  by  him.    Since  then  he  has  received  it,  and  now  has  it 

in  his  pocket."     To  this  I  replied,   ''  that  it  was  a  serious  charge,  as 

it  affe<^ed  both  Mr.  Jones  and  the  firm,  and  neither  as  an  officer  nor 

citizen  of  the  United  States  could  I  be  the  depositary  of  the  statement 

in  confidence  ;  that  I  should  immediately  communicate  the  disclosure 

to  Mr.  Ferguson,  Mr.  Jones'  successor,  who  would  doQbtless  claim  the 

-vrhole  sum  as  belonging  to  the  Unit^  States,  whether  it  was  in  Ihe 

hands  of  Gbrrett  &  Jenkins,  of  Jones,  or  of  Hobkirk  &  Weetman ; 

and  that  I  should,  by  all  means,  recommend  that  no  more  purchases 

for  the  government  should  be  made  of  a  firm,  one  of  whose  partners 

confessed  that  he  had  bribed,  or  offered  to  bribe,  the  government  officer 

OkT  Agent ;  and  I  supposed,  as  he  made  the  statement  to  me,  he  was 

leady  to  confirm  it  instantly,  before  the  face  of  Mr.  Jones,  in  presence 

of  ^vritnesses."    He  replied,  '^  that  he  was  ready  and  anxious  to  do  so 

before  Mr.  Jones  left  here,  and  that  he  would  prove  his  statemept  ; 

that   Captain  Gregory  had  so  advised  him ;  and  that  he  did  not  qpn- 
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aider  that  he  had  done  anything  wrong  in  paying  this  commission  to 
Mr.  Jones,  as  he  had  a  perfect  right  to  make  the  best  bargain  he 
could  with  any  man  in  the  way  of  business."  I  replied,  '^  that  Mr. 
Jones  was  a  government  officer,  and  that  no  one  conld  honestly  bribe 
him  with  the  government's  own  money  to  give  a  higher  price  for 
naval  stores  than  they  would  otherwise  bring ;  that  the  per  cent,  was, 
of  course,  charged  on  the  stores,  the  government  paid  it,  and  would 
demand  it  back  from  all  the  parties  if  his  statement  was  true  ;  to  test 
that  I  would  immediately  send  for  Mr.  Jones,  Ck)mmodore  Turner, 
and  Captain  Gregory,  and  would  meet  them,  with  Messrs.  Garrett  & 
Jenkins,  in  the  office  of  the  naval  storekeeper,  Mr.  Ferguson,  forth- 
with. And  meeting  Mr.  Elliot,  a  citizen  of  New  York,  (who  bears 
this  letter  home,)  and  with  Mr.  Watson,  purser  of  the  Baritan,  I  took 
them  with  me  to  the  office  of  Mr.  Ferguson,  to  whom,  in  their  presence, 
I  detailed  what  I  have  above  stated.  He  sent  for  Mr.  Jones,  and  for 
Commodore  Turner,  and  Captain  Gregory,  and  about  two  o'clock 

&m.  all  the  parties,  Messrs.  Jones,  Garrett  and  Jenkins,  met  before 
r.  Ferguson ;  present,  Mr.  Elliot,  Purser  Watson,  Commodore 
Turner,  Captain  Gregory  and  myself.  In  the  presence,  then,  of  all  I 
repeated  Mr.  Jenkins'  statement  to  me,  which  he  confirmed.  Mr. 
Jones  unhesitatingly  pronounced  the  statement  false. 

Mr.  Jones*  statement. 

He  mentioned,  generally,  the  condition  of  the  office  when  he  took  it, 
and  the  difficulties  he  had  to  encounter,  and  the  distinct  warning  he 
had  of  the  imputations  which  would  likely  be  made  upon  him  for  faith- 
fully discharging  his  duty,  and  arresting  abuses.     He  said  that  Mr. 
Jenkins  had,  soon  after  he  began  his  office,  offered  him  a  five  per  cent, 
commission  on  all  purchases  he  would  make  of  the  firm  of  Garrett  and 
Jenkins  ;  that  he  repelled  the  offer  at  once  by  saying  to  him,  ''  Don't 
talk  to  me  upon  any  such  subject."     That  he  went  to  Mr.  Garrett  and 
informed  him  that  his  partner,  Mr.  Jenkins,  had  insulted  him  by  such 
an  offer.     That  Mr.  Garrett  apologized  for  his  partner,  and  said  that 
such  a  commission  was  so  customary  in  the  French  service,  and 
generally  in  Rio,  that  he  might  himself  have  committed  snob  an 
offence.      That  he  had  afterwards  informed  several  of  his  friends, 
and  particularly  Commodor  Turner  and  Mr.  Wise,  of  the  fact  of  this 
offer  to  him.     That  he  had  at  different  times,  irregularly,  borrowed 
various  sums,  differing  in  amount,  from  Mr.  Garrett,  individually ; 
that  he  considered  these  sums  so  borrowed  as  loans  of  small  sums  of 
money,  and  had  no  idea  that  they  were  considered  as  payments  or 
commissions  by  Garrett  and  Jenkins.     That  if  these  sums  were  -charged 
on  the  books  of  Garrett  and  Jenkins  as  so  paid  to  him,  it  was  dost 
without  his  knowledge  or  consent,  and  that  he  had  never  seen  tk 
books  of  Garrett  and  Jenkins,  nor  any  such  entry  upon  them,  and  tkt 
if  such  entries  were  made,  it  was  done  to  his  wrong.    That  lie  W 
never  had  anything  to  do  with  Mr.  Jenkins,  and  had  done  all  his 
business  with  Mr.  Garrett ;  that  he  had,  in  fact,  fully  paid  every  oeat 
of  these  sums  so  borrowed  by  him  as  debts  due  by  him  to  Mr.  Ganett, 
and  that  en  paying  them  to  Mr.  Ghirrett^  when  he  then  intimated  tie 
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offer  again  tbat  he,  Mr.  Jones,  should  keep  the  amount  as  commissions; 
he,  Mr.  Jones,  said  positively  that  he  could  not  receive  them/'    That 
this  was  after  he  had  received  the  intelligence  that  his  appointment 
was  revoked ;  and  when  Mr.  Garrett  repeated  his  offer,  and  insisted 
that  he  should  receive  the  commissions,  as  he  was  no  longer  in  office, 
and  had  not  been  sufficiently  remunerated  by  the  government,  his 
reply  was,  ^^No,  sir  ;  less  now  then  ever  can  I  receive  them,  for  I  am 
determined  to  show  the  government  that  there  is  one  man  at  least 
who  cannot  be  starved  into  defrauding  it;"  and  he  persisted  in  paying, 
and  did  pay  as  money  borrowed,  and  as  a  debt  due  by  him,-  every  cent 
which  he  had  received  from  Mr.  Garrett.     That  the  government  had 
sent  him  out  here  without  paying  the  expense  of  the  removal  of  him- 
self and  his  family ;  that  his  salary  had  commenced  only  on  his  arrival 
here,  and  was  not  sufficient  to  support  him  with  the  strictest  economy; 
that  he  had  been  compelled  to  resort  to  his  own  small  means  to  live ; 
and  that  when  he  was  legislated  out  of  his  office  he  found  himself  with- 
out the  means  even  of  paying  his  expenses  home.    That  this  compelled 
him  to  look  out  for  business  here.    That  he  had  won  the  confidence  of 
Commodore  Turner  by  his  faithful  discharge  of  official  duty,  and  that 
upon  advising  with  him,  he  recommended  his  going  into  business  here, 
and  requiring  some  honest  business  man  in  whom  he  had  confidence  to 
furnish  supplies  for  the  United  States  navy  on  this  station  ;  he  had 
pledged  him  if  he  would  go  into  business  and  take  the  navy  contracts  as 
low  as  any  one  else^  he  should  have  them,  in  consideration  of  what  he 
had  saved  the  government  as  naval  storekeeper.    That  he  had  advised 
also  with  Mr.  W  ise,  and  told  him  that  he  proposed  to  go  into  partner- 
ship with  Mr.  (Barrett,  leaving  Jenkins  out  of  the  firm ;  that  it  was  then 
he  had  informed  Mr.  Wise  of  Jenkins'  having  offered  him  a  com- 
mission, and  that  Mr.  Wise  advised  him  by  no  means  to  ^o  into  a 
partnership  with  a  man  who  had  tempted  and  insulted  his  honor. 
That  Mr.  Garrett,  being  informed  that  he  had  the  good  will  of  Com- 
modore Turner  and  of  many  Americans  here,  had  agreed  to  go  into 
partnership  with  him,  and  had  determined  to  close  his  partnership 
with  Mr.  tienkins  ;  that  this  he  thought  he  had  a  perfect  right  to  do, 
as  he  had  waited  as  long  as  delicacy  required  of  him  for  his  successor 
to  arrive ;  that  then  he  was  naval  storekeeper  'pro  tern,  only  ;  and  if 
he  had  been  permanently  in  office,  he  conceived  he  had  a  perfect  right 
to  establish  himself  in  business  to  furnish  the  means  of  subsistence, 
especially  when  the  salary  would  not  support  him.    That  he  had 
felt  free  to  enter  into  such  an  engagement  after  he  was  removed, 
And  did  so  agree  to  a  partnership  with  Mr.  Garrett.     That  Mr. 
Garrett  had  difficulty  with  Mr.   Jenkins,   his  partner,  in  getting 
bioi  out  of  the  concern.     That  during  these  difficulties,  which  were 
referred  to  arbitrators,  (of  whom  Mr.  Gordon,  the  United  States 
consul,  was  one,)  it  came  to  his  information,  and  that  of  others,  of 
tbese  entries  of  a  five  per  cent,  commission  to  his  credit  on  the  books 
a£  Ghurrett  &  Jenkins,  and  of  a  deposit  of  1,820||000  reis  by  Mr.  Gar- 
rett^  in  his  (Garrett's)  own  name,  with  Hobkirk  and  Weetman. 
ITliaty  upon  the  discovery  of  this,  he  made  full  ^nd  satisfactory  ex- 

flAiiAtion  to  Commodore  Turner,  and  had  then,  and  Commodore 
'orn^^  then  had  two  certificates  from  Garrett  &  Jenkins  m  writing, 
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signed  by  both,  exonerating  him  in  the  fullest  and  most  complete 
sense  of  every  suspicion  of  blame  on  his  part ;  stating  that  he  bad 
never  received  any  commission,  compensation,  pay  or  favor  from  them 
in  any  way  whatever,  and  that  he  had  been  over  scrupulous  even  in 
declining  hospitalities  and  favors  even  at  their  hands ;  and  that  the 
entries  and  deposit,  as  Mr    Garrett  verbally  informed  Ciommodore 
Turner,  were  made  without  his  (Mr.  Jones')  knowledge  or  consent. 
That  finally,  the  difficulties  between  Grarrett  and  Jenkins  wese 
arranged  between  them  by  Jenkins  remaining  in  the  firm ;  and  he 
(Jones^  afterwards  consented  to  become  a  third  partner  in  the  concern. 
That  for  and  in  consideration  of  a  navy  bread  contract  which  Com- 
modore Turner  had  promised  to  him  (Jones)  if  he  would  go  into 
business,  and  of  his  influence  with  Americans  generally,  (Qarrett 
being  an  Englishman,)  and  of  their  good  will  to  him,  he  was  let  in  to 
the  full  one-third  interest,  with  equal  rights  and  privileges  of  one 
partner  of  the  firm  ;  and  a  memorandum  of  agreement  for  a  copart- 
nership for  five  years  to  that  effect,  but  without  mentioning  the  con- 
sideration on  which  he  was  let  into  the  firm,  to  commence  on  the  Ist 
day  of  January,  1845,  was  drawn  up  and  signed  by  the  three,  Gar- 
rett, Jenkins  and  Jones.     This  memorandum  and  agreement  he  pro- 
duced.    He  then  went  to  Commodore  Turner  and  informed  him  that 
he  had  united  himself  to  this  firm,  and  told  him  that  it  would  be  the 
same  thing  to  let  Garrett  &  Jenkins  have  the  bread  contract  as  to  let 
him  (Jones)  have  it.     Commodore  Turner  had  no  difficulty  or  cause 
of  hesitation  in  doing  so,  because  Garrett  &  Jenkins  were  the  lowest 
bidders,  and  bid  lower  than  the  bread  contracts  were  let  at  the  year 
previous.     They  had  bid  98,  and  the  year  previous  they  were  105. 
That  after  this  a  certain  high  officer,  (referring  to  Captain  Gregory,) 
had  said  that  no  purchases  for  the  navy  should  be  made  of  the  firm 
as  long  as  he  (Jones)  was  in  it  as  a  partner ;  and  finding  that  he 
would  not  be  allowed  to  remain  in  the  firm  in  peace,  he  had  deter- 
mined to  retire,  and  had  that  morning  sold  out  his  interest  to  them 
(Garrett  &  Jenkins)  for  the  sum  of  3,801  i|000  reis,  (about  $1 ,900. )    And 
he  produced  a  written  receipt,  endorsed  on  the  said  memorandum  of 
agreement,  signed  by  himself,  to  Garrett  &  Jenkins  for  that  sum  in 
consideration  of  his  interest  in  the  profits  of  the  copartnership  for 
five  years.    He  said  that  there  was  no  business  man  in  Rio  who 
would  not  have  valued  his  interest  at  eight  centos,  or  |4,000  at  least ; 
but  so  anxious  was  he  that  it  should  not  be  said  that  he  had  included 
the  alleged  commissions  in  the  sum  that  he  took  less  than  half  what 
his  interest  was  undoubtedly  worth.    And  he  concluded  his  statement 
by  calling  on  Mr.  Watson  to  say,  from  his  knowledge  of  the  stock  oi 
hand  and  business  of  the  firm  of  Garrett  &  Jenkins,  what  a  full  one-thii' 
partnership  in  its  profits  for  five  years  was  worth.    Mr.  Watson  repli«^ 
that,  from  his  knowledge  of  the  stock  and  business,  if  he  was  tbcs 
possessed  of  an  interest  of  one-third  of  the  profits  of  the  concern  fe 
five  years,  as  a  full  partner,  with  equal  rights  and  privileges,  be 
would  not  take  for  it  less  than  $10,000,  or  20,000||000  reis. 

And  in  reply  to  an  interrogatory  by  Mr.  Wise  to  Mr.  Jones,  he,  3fr- 
Jones,  admitted  that  he  had  brought  no  other  capital  or  interest  into 
the  firm  when  he  became  a.  partner  than  the  bread  contract  for  the 
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Davy,  which  was  considered  as  procured  to  the  firm  by  admitting  hitaa  as 
a  partner.  But  he  claimed  the  3,800||000  reis  as  justly  his  own  interest 
in  the  firm,  and  that  that  sum  was  a  great  undervaluation  of  his 
interest. 

Mr.  OarretPa  Haiement. 

He  said  that  in  the  beginning,  and  at  the  first  of  the  matter,  he  had 
proposed  to  Mr.  Jones  to  receive  five  per  cent,  commissions  on  the 
amount  of  his  purchases  from  the  firm  of  Garrett  &  Jenkins,  on  ac- 
count of  the  United  States.     That  Mr.  Jones  ^^acgpUeaced*'  in  the 
proposition.     This  he  repeated  no  less  than  three  times  upon  inter- 
rogatories by  Mr.  Wise.   He  had  made  the  offer  in  accordance  with  the 
universal  or  general  custom  of  Rio ;  thought  that  there  was  nothing 
wrong  in  it,  and  Mr.  Jones  had  acquie8cea'^(the  witness  seemed  to  be 
emphatic  on  this  word) — and  he  had  from  time  to  time  paid  him  sums 
of  money,  which  he,  Mr.  Garrett  considered  in  his  mind  as  the  five 
cent,  commissions  on  the  amount  of  the  government  purchases  by 
Jones.     That  be  did  not  consider  the  sums  as  loaned  or  borrowed 
or  in  the  light  of  a  debt  incurred  by  Mr.  Jones  to  him,  but  as  com- 
missions paid  by  him  to  Mr.  Jones,  according  to  their  previous  under- 
standing and  agreement.     That  afterwards  Mr.  Jones  brought  the 
amount  of  these  sums  and  returned  it  to  him,  saying  that  he  ''could 
not  receive  commissions,  that  their  might  be  difficulties  about  it." 
He  then  deposited  the  amount  at  that  time  1,820||000  reis,  with  Hob- 
kirk  &  Weetman  in  his  own  name,  thinking  that  Jones  would  yet 
ro^eive  it.    That  it  was  during  this  time  and  after  Mr.  Jones  had 
returned  the  sums,  as  aforesaid,  to  him,  that  he  certified  to  Commo- 
dore Turner  that  Mr.  Jones  liad  not  received  any  commissions.     That 
Mr.  Jonee  having  returned  the  money  to  him,  saying  he  could  not 
receive  it,  he  considered  him  then  as  never  having  received  it,  and  so 
certified.     That  afterwards  Mr.  Jones  was  admitted  into  the  firm, 
and  that  this  morning  he  had  sold  out  his  interest  in  the  firm  for 
3,80Oj|0OO  reis.    That  in  estimating  or  computing  the  amount  of  his 
interest,  he,  Mr.  Garrett,  had  counted  the  profits  on  the  bread  contract 
at  1,400|000  reis,  and  the  amount  of  the  commissions  at  five  per  cent, 
at  2,400|000  reis,  making  3,800j|000  reis;  but  Mr.  Jones  had  dis- 
claimed accounting  in  the  estimation  for  either  -said  profits  or  com- 
misrions.     That  he,  Garrett,  had  said:  ''  Very  well,  sir;  you  may  call 
it  for  what  you  please ;  this  is  all  the  interest  in  the  firm  for  which  I 
am  willing  to  pay  you — ^the  1,400|000  reis  for  profits  on  the  bread 
contract,  brought  into  the  interest  of  the  firm  by  you,  and  the  amount 
of  five  per  cent,  commissions  on  your  purchases  for  government,  which 
I  estimate  at  2,400||000  reis."    This  amount,  but  not  as  for  contract 
profits  and  for  commissions,  Mr.  Jones  was  paid   and  has  received 
li-om  us.      Mr.  Jones  positively  denied  the  first  part  of  Mr.  Garrett's 
statement,  and  admitted  that  Mr.  Garrett,  but  not  he,  Mr.  Jones,  had 
compnted  his  interest  as  described. 
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Mr.  JenJdna'  statement. 

He  had  offered  Mr.  Jones  the  commissioD  of  five  per  cent.  Mr. 
Jones  replied :  ^^  We  had  better  not  talk  aboat  that  matter."  The 
commission  was  afterwards  charged  on  the  books,  and  the  deposit  was 
made  with  Hobkirk  &  Weetman.  There  was  never  any  agreement, 
but  a  mere  memorandum  of  agreement  of  copartnership  with  Jones; 
that  before  the  navy  contract  for  bread  in  February,  Mr.  Jones  notified 
the  firm  that  he  would  not  continue  a  partner.  Yet  he,  Jones,  had 
claimed  an  interest  in  the  firm,  and  had  been  paid  the  whole  amoant 
of  the  year's  profits  on  that  contract. 

Commodore  Turner's  stcUement. 

He  generally  confirmed  the  statement  as  to  the  manner  in  which 
he  had  offered  to  befriend  Mr.  Jones,  and  as  to  the  manner  the  bread 
contract  was  made,  and  as  to  Mr.  Jones'  explanation  of  the  charges 
made  against  him,  and  as  to  the  certificates  signed  by  Garrett  & 
Jenkins ;  both  entirely  acquitting  Mr.  Jones  in  all  respects.  Theae 
certificates  were,  at  the  conclusion,  produced  and  read  by  Mr.  Jones. 
Commodore  Tarner  had  always  reposed  the  highest  confidence  in  Mr. 
Jones. 

Mr,  Wise's  statement. 

That  Mr.  Jones  had  informed  him  of  Mr.  Jenkins'  offer  to  bribe 
him  with  five  per  cent,  commissions.     That  he  had  advised  Mr.  Jones 
not  to  unite  in  partnership  with  one  wHo  he  said  had  tampered  with 
his  honor.      That  afterwards  Mr.   Gordon,   who  had  been    of  the 
referees  or  arbitrators  between  Jenkins  and  Garrett,  informed  him  of 
.  the  entry  in  their  books  of  the  commission  to  Jones.    That  he,  Mr. 
Wise,  instantly  told  Mr.  Gordon  that  Jones  had  told  him  of  Jenkins' 
offer  ;  that  it  was  possible  Jenkins  might  have  made  the  entry  witbout 
Jones'  knowledge  to  injure  him,  Jones,  as  Jenkins  accused  Jones,  ac- 
cording to  Mr.  Gordon's  statement,  of  endeavoring  to  ''intrigue"  him, 
Jenkins,  out  of  the  firm.     That  he  should  not  judge  him  harshly 
except  upon  Garrett's  testimony,  not  Jenkins'.      That  Jones  and 
Garrett  were  friendly,  as  he,  Mr.  Wise,  knew ;  but  that  it  was  the 
duty  both  of  Mr.  Gordon  and  Mr.  Wise  to  keep  an  eye  on  the  matter, 
without  intermeddling,  to  see  that  the  United  Stateswere  not  defrauded. 
That  he  called  Commodore  Turner,  who  was  near  at  hand,  and  men- 
tioned the  fact  to  him.     He  replied  that  it  was  a  lie;  that  he  believd 
Jones  honest ;  that  the  entry  and  the  deposit  both  were  made  withoet 
Jones'  knowledge,  as  stated  to  him  by  both  Garrett  and  Jenkins ; 
that  Jones  had  given  him  full  explanations,  perfectly  satisfactory  td 
him.     After  this,  and  after  Mr.  Ferguson  had  arrived,  he,  Mr.  'Wm^ 
had  invited  Mr.  Jones  and  his  family  to  his  hous,  until  they  should 
leave  Bio,  they  having  broken  up  housekeeping ;  that  Mr.     Jones 
mentioned  the  subject  to  him,  when  he  reproved  Mr.  Jones  for  ever 
going  into  partnership  with  Jenkins,  after  telling  him,  Mr.  Wise,  that 
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JenkinB  had  offered  to  bribe  him ;  that  Mr.  Jones  assigned  his  reasons, 
stating  he  bad  joined  with  Garrett,  not  with  Jenkins ;  bnt  he,  Mr. 
Wise,  reminded  him  that  Garrett  had  presumed  to  put  in  deposit  the 
oommissions  withont  his  knowledge,  which  made  Garrett  as  bad  as 
Jenkins.  That  within  the  last  few  days,  Commodore  Tamer  in* 
formed  him  of  what  Gapt.  Gregory  had  said  respecting  Mr.  Jenkins' 
statement.  That  he  advised  Commodore  Turner  to  bring  all  the  parties 
face  to  face.  That  in  the  morning  of  this  day  he  had  gone  to  Mr. 
Jenkins'  store  to  get  letters  or  papers  by  the  last  arrivals,  wben  Mr. 
Jenkins  accosted  him  as  described,  and  that  immediately  he  had  acted 
as  the  parties  present  all  knew.  After  these  statements  were  fully 
heard,  Mr.  Wise,  in  the  presence  of  all  the  parties,  remarked  to  Mr. 
Ferguson  and  Commodore  Turner,  that  it  was  not  for  any  one  present 
to  make  up  and  express  an  opinion  on  the  case ;  that  all  they  could  do 
was  to  make  a  true  report  of  the  facts  to  the  government.  That 
Garrett  and  Jenkins  both  admitted  that  they  had  offered  to  bribe  a 
United  States  officer  or  agent,  and  had  stated  that  they  had  bribed 
him  ;  that  he  had  agreed  to  it,  and  had  received  the  bribe;  that  the 
accused  denied  all  this ;  and  produced  their  written  statements  to  the 
contrary ;  that  they  had  falsified  their  own  statements,  but  that  Mr. 
Jones  had  adnritted  that  he  had  received  3,800||000  reis  for  his  interest 
in  the  firm,  without  any  other  interest  than  a  government  interest  in 
it;  and  that  he  had  joined  partnership  with  men  who  he  admitted  had 
offered  to  bribe  him. 

Such  were  the  facts,  and  he  recommended  that  each  should  imm^ 
diately  write  out  his  statement,  for  Mr.  Ferguson  to  transmit  it  to  the 
government.  Mr.  Grarrett  thereupon  said  that  he  was  too  '^  agitated" 
then  to  write  his  statement;  he  would  do  so  at  another  time.  Mr. 
Wise  then,  after  hearing  Mr.  Jones  read  his  correspondence  with 
Commodore  Turner  and  with  Garrett  &  Jenkins,  advised  Commodore 
Turner  and  Mr.  Ferguson  to  demand  these  five  per  cent,  commissions 
from  the  person  who  held  them,  and  to  cease  dealing  with  Garrett  & 
Jenkins  for  the  navy,  Ob  a  loss  even  of  any  per  cent,  and  he  advised 
Mr.  Jones  to  leave  with  Mr.  Ferguson  five  per  cent,  on  the  amount  of 
bis  purchases  of  Garrett  &  Jenkins,  to  be  paid  to  the  credit  of  the 
United  States  in  case  they  would  not  consent  to  pay  that  amount  of 
commissions  and  to  make  full  report  thereof  to  the  government. 
This  he  consented  to  do. 

Such  is  a  full  report  of  the  whole  matter,  which,  without  fear,  favor 
or  affection,  without  prejudice  and  without  malice,  and  in  perfect 
peace  and  friendship  with  all  the  parties,  and  with  no  other  motive 
than  to  subserve  justice  and  truth  to  the  interests  of  the  United  States, 
I  have  deemed  it  my  duty  to  make. 

Very  respectfully,  your  obedient  servant, 

HENRY  A.  WISE. 

I  certify  that  the  foregoing,  taken  by  the  Hon.  Henry  A.  Wise,  is 
Bt  true  copy  of  the  original. 

JAMES  A.  FAWN, 

Commodore's  Secretary. 


u 
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Bio  ds  Jahsebo,  ^jiriZ  19,  1845. 

Sir  :  I  have  to  acknowledge  the  receipt  of  your  letter  of  yesterday's 
date,  requiring  me  to  pay  oyer  to  you  the  sum  of  one  thousand  eight 
hundred  and  twenty-two  milreis,  which  was  deposited  in  the  month  of 
November  last  in  the  hands  of  a  broker  of  this  place,  such  money 
being  illegally  and  improperly  taken  from  the  United  States,  inasmuch 
as  it  was  a  per  centage  on  ffoods  and  articles  purchased  from  the  firm 
of  which  I  am  a  partner,  said  deposit  having  oeen  made  for  the  benefit 
of  Mr.  Jones,  but  which  that  gentleman  informed  you  he  had  refused 
to  receive. 

In  reply,  I  beg  to  inform  you  that  the  above  mentioned  sum  of  one 
thousand  eight  hundred  and  twenty-two  milreis  was  taken  out  of 
deposit  by  me  in  the  beginning  of  February  last^  and  applied  to  the 
general  purposes  of  my  business. 

Allow  me,  however,  sir,  to  trouble  you  with  a  few  words  in  expla- 
nation. It  will,  no  doubt,  be  in  your  recollection  that  Mr.  Jones  stated 
yesterday,  in  your  presence,  that  he  had  from  time  to  time  received 
sums  of  money  from  me,  which  he  considered  as  lofeed  him,  and 
which  I  had  entered  in  my  book  as  commission.  Mr.  Jones  subse- 
quently repaid  me  all  these  sums,  and  I,  in  consequence,  wrote  the 
letter  now  in  your  possession,  stating  that  no  commissions  had  been 
paid  by  me  to  Mr.  Jones.  I  considered  that  the  repayment  of  the 
sums  I  had  paid  him  annulled  the  transaction  altogether. 

The  subsequent  disagreement  between  my  partner,  Mr.  Jenkins, 
and  myself,  I  will  not  at  present  refer  to  farther  than  to  state  that  it 
led  to  the  conditional  admission  of  Mr.  Jones  as  a  partner  in  the 
concern,  the  conditions  being  that  he  should  secure  the  contract  for 
supplying  the  United  States  squadron  with  bread  during  the  present 
year,  for  which  ours  was  the  lowest  tender. 

To  the  best  of  my  recollection  the  contracf  was  handed  to  me  by 
your  secretary  on  Saturday,  the  5th  instant,  and  I  think  it  was  on 
the  Tuesday  following  that  Mr.  Jones  intimated  to  me  his  wish  to  sell 
out  his  interest  in  the  concern.     I  replied  that  I  would  consult  with 
Messrs.  Schroder  &  Co.,  the  gentlemen  under  whose  auspices  and  sap- 
port  I  had  formed  my  present  establishment,  and  that  I  was  convinced 
they  would  enable  me  to  do  what  was  proper.     I  told  him  at  the  same 
time  that,  in  my  own  opinion,  all  that  he  could  reasonably  expect, 
under  existing  circumstances,  was  the  full  amount  of  any  profit  which 
might  be  realized  on  the  bread  contract  and  the  amount  of  commis- 
sions which  he  had  returned  me.     Mr.  Jones'  reply  was  that  as  cam- 
missions  he  could  accept  nothing.     I  answered  that  it  was  immaterial 
to  me  by  what  name  it  was  called,  but  that  such  would  be  the  basis  of 
any  offers  I  made  him.     I  subsequently  agreed  to  pay  him  three 
thousand  eight  hundred  milreis,  of  which  sum  one  thousand  four 
hundred    milreis  was  the  estimated  profit  on  the  bread  contract, 
and  two  thousand  four  hundred  milreis  the  amount  of  commissions 
which  Mr.  Jones  would  have  received  had  he  been  allowed  to  do  so, 
and  he  passed  me  a  receipt,  of  which  I  have  the  honor  to  enclose  a  copy. 
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I  will  take  leave  to  add,  sir,  very  respectfully,  that  I  cannot  acqui- 
esce in  the  justice  of  your  remark  that  the  per  centage  in  question 
must  be  over  and  above  any  honest  profits  that  my  firm  has  a  right  to. 
I  entered  into  my  present  business  when  I  was  personally  unknown  to 
any  one  in  the  squadron,  but  with  the  promise  of  the  support  of  every 
American  establishment  in  the  place,  provided  I  did  business  on  as 
&vorable  terms  as  others.  It  was,  of  course,  my  study,  as  it  was  my 
interest,  to  give  satisfaction  not  only  to  those  who  had  promised  me 
their  support,  but  to  others  by  whom  I  was  unknown  ;  and  this  I  could 
only  hope  to  do  by  reasonable  charges.  I  determined,  therefore,  to 
content  myself  with  smaller  profits  that,  to  the  best  of  my  knowledge, 
my  predecessors  had  received.  In  order  to  secure  a  future  and  perma- 
nent advantage,  as  I  thouffht  at  the  time,  I  yielded  a  portion  of  the 
reasonable  profits  made  ;  but  in  the  ordinary  course  of  business  our 
charges  would  not  have  been  less  than  they  were  and  are,  the  only  di£fer- 
enoe  arising  from  our  profits  in  the  period  having  been  inadequate, 
whereas,  but  for  this^  they  would  have  been  fair  and  reasonable. 

For  the  truth  of  this  I  have  only  to  refer  you  to  the  accounts  of 
suppUes  which  have  been  iurnished  to  the  squadron  by  my  firm,  and 
to  the  manner  in  which  everything  entrusted  to  our  care  has  been 
managed. 

You  were  pleased,  sir,  the  last  time  I  had  the  honor  of  speaking  to 
yon  on  business,  to  express  your  entire  approbation  of  my  conduct, 
your  satisfaction  at  the  manner  in  which  the  business  of  the  navy  had 
been  conducted,  and  at  the  great  saving  which  had  in  consequence 
been  effected.  You  were  pleased  also,  from  some  circumstance  which 
had  came  to  your  knowledge,  to  give  me  credit  for  having  in  some 
measure  contributed  to  this,  and  to  express  your  high  opinion  of  my- 
self individually ;  that  good  opinion  it  would  grieve  me  much  to 
forfeit. 

I  have  the  honor  to  remain,  sir,  your  most  obedient  servant, 

ROB'T  GARRETT. 

Oommodore  Turnkb, 

Ckm!g  U.  S.  Squadrony  Brazil  Siatioa. 

Copy  of  Receipt. 

Rio  BE  Janeibo,  April  17,  1845. 

In  consideration  of  the  sum  of  three  thousand  eight  hundred  milreis, 
to  me  in  hand  paid,  I  hereby  declare  that  the  within  memorandum  of 
agreement  of  partnership  is  null  and  void  as  &r  as  I  am  concerned 
only,  and  that  I  have  no  other  demands  against  the  house  of  Jenkins 
4&C!o. 

LLEWELLYN  JONES. 

I  certify  that  the  above  communication,  signed  Robert  Garrett,  is  a 
true  copy  of  the  original. 

JAMES  A.  FAWN, 
Commodore's  Secreiary. 
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No.  8. 

United  States  Ship  Rabitak, 
Harbor  of  Bio  de  JaneirOj  AprU  20,  1845. 

Sib  :  I  herewith  enclose  you  a  copy  of  a  commnnication  I  have  re- 
ceived from  Mr.  Bobert  Garrett,  in  reply  to  my  letter  to  him  of  the 
18tib  instant,  claiming  the  amount  of  eighteen  hundred  and  twenty- 
two  milreis  as  per  centage  said  to  have  been  paid  to  yon  by  him  and 
latorned. 

I  send  you  the  enclosed  that  you  may  make  such  further  explanan 
tions  on  this  subject  as  will  exonerate  yourself  from  censure,  and  ena- 
ble me  to  make  such  representation  to  the  Navy  Department  as  will  be 
satisfactory. 

I  am,  very  respectfully,  your  obedient  servant, 

DAN.  TURNEB, 
Commanding  United  Siaies  Squadron,  BrazU  Staiicn. 

LUSWELLTN  JONBS,   Esq. 

Bio  de  Janeiro. 

I  certify  that  the  above  is  a  true  copy. 

JAMES  A.  PA  WON, 
Oommodore*8  Secretary. 


No.  9. 

Bio  BE  Janeiro,  April  20, 1845. 

Sir  :  I  have  your  letter  of  this  date,  enclosing  copy  of  a  communica- 
tion from  Mr.  Bobert  Garrett,  and  desiring  me  '^  to  make  such  further 
explanations  in  regard  to  the  subject  matter  thereof  as  will  exonerate 
me  from  censure,  and  enable  you  to  make  such  representation  to  the 
Navy  Department  as  will  be  satisfactory." 

My  letter  of  date  February  16th  last,  with  the  certificate  of  Mr. 
Garrett  as  to  its  correctness,  and  the  letter  (in  your  possession)  ad- 
dressed to  me,  and  signed  respectively  by  £.  F.  Jenkins  and  Bobert 
Garrett,  contained  all  that  related  to  my  transactions  with  Jenkins  & 
Go.  up  to  that  period,  except  that  I  had  frequently,  during  the  hurry 
of  business  in  August  and  Septeml^r  and  October  last,  borrowed  of 
Mr.  Garrett,  at  different  times,  sums  of  money  that  were  necessarj  to 
pay  my  own  family  expenses,  to  pay  the  clerk's  salary,  and  to  pay 
other  incidental  expenses  of  the  office,  in  anticipation  of  the  settlement 
of  my  quarterly  accounts.     It  was  my  custom,  when  my  office  wai 
near  that  of  Coleman  &  Co.,  and  our  then  consul,  Mr.  Slocum,  to  anti- 
cipate these  quarterly  accounts  by  borrowing  of  them  in  the  same 
manner^  and  in  none  of  these  cases  did  I  suppose  that  I  was  receiving 
any  especial  favors,  as  the  sums  were  too  inconsiderable  to  prove  aoj 
inconvenience ;  and  as  far  as  Jenkins  &  Co.  or  Mr.  Garrett  were  con* 
cerned,  I  was  in  the  habit  of  advancing  them  monies  on  their  acoonnto 
before  approval — whose  services  were  left  in  my  hands  for  purchases 
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being  made  of  them — more  than  cancelling  any  obligations  to  me.  I 
did  not  dream  that  these  small  snms  borrowed  in  good  faith^  and  in 
good  faith  repaid,  were  to  be  transferred  into  oommissiona,  after  the 
emphatic  language  that  I  had  used  in  regard  to  such  transactions,  as 
appears  by  my  letter  above  referred  to  ;  but  I  suppose  that,  according 
to  the  peculiar  ethics  that  prevail  in  this  atmosphere,  it  was  imagined 
that  when  my  indebtedness  became  sufSciently  large  I  would  be 
unable  to  withstand  its  seductions,  and  would  yield  myself  up  ^'  body 
and  soul "  to  the  ship  chandlery  house  of  Jenkins  &  Co. 

I  can  easily  imagine  the  astonishment  of  men  so  educated,  that  even 
the  enormous  sum  of  nine  hundred  dollars  could  not  buy  the  govern- 
ment's agent.  I  paid  up  my  borrowed  money  account  some  time  in 
November,  and  then  it  would  appear,  from  Messrs.  Garrett  &  Jenkins' 
letters,  they  had  the  first  inkling  that  I  was  in  earnest. 

It  seems  that  Mr.  Garrett  held  these  monies  thus  repaid  as  a  special 
fund  (ready  for  any  lapse  of  integrity  that  might  show  itself,)  until 
February,  when  they  were  permitted  to  take  their  usual  channel.  In 
any  light  that  I  can  view  this  matter,  I  can  see  no  necessity  for  further 
explanations,  on  my  part,  of  this  branch  of  the  charge.  The  contradic- 
tions are  too  palpable  to  entitle  the  matter  to  further  notice ;  and  now 
in  regard  to  the  new  turn  this  matter  has  taken — a  digression  more 
novel  and  inconsistent,  but  in  which  the  ^'commission"  mania  is 
again  made  to  play  a  prominent  part. 

Mr.  Garrett  states,  that  the  ^'disagreement  between  himself  and 
Mr.  Jenkins  (which  really  occurred  in  February  last,)  led  to  the  '  con- 
ditional '  admission  of  Mr.  Jones  as  a  partner,  &c." 

Now  the  truth  is,  you  are  already  aware,  that  the  proposition  to 
come  into  the  concern  was  made  to  me  some  time  in  November,  1844, 
as  soon  as  it  was  known  that  my  appointment  had  been  revoked  by 
act  of  Congress.  Mr  Garrett,  on  the  ground  that  my  coming  into  the 
concern  would  secure  the  confidence  of  Commodore  Turner  and  at- 
tract many  of  the  merchant  vessels'  custom,  proposed  a  partnership, 
to  commence  December  1,  1844,  agreeing,  at  the  same  time,  to  coop- 
erate with  me  in  transacting  business  according  to  a  higher  standard. 
Yon  encouraged  the  connexion,  under  an  impression  that  my  being  of 
the  house  would  give  the  navy  a  ''  better  chance." 

The  arrangement  was  deferred  from  time  to  time,  in  the  hope,  on 
my  part,  that  my  successor  would  arrive.     In  the  meantime,  Messrs. 
Jenkins  &  Garrett  quarrelled,  so  that  the  arrangement  was  not  con- 
cluded until  February  18,  last  past,  when  an  agreement  of  partner- 
ship was  executed,  a  copy  of  which  is  hereto  annexed,  as  I  perceive 
that  Mr.  Garrett  h^  {accidentaUy  of  course)  omitted  to  send  it  to  you. 
3f r.  Garrett  erroneously  states  that  the  condition  on  which  I  entered 
tlie  house  was  '^  that  I  should  secure  the  bread  contract,"  &o.     This 
bread  contract  had  already  been  given  to  Jenkins  &  Co  ^  as  the  lowest 
bidders.     I  so  stated  the  fact  to  be,  and  when  it  seemed  to  be  doubted 
^vrbether  a  contract  was  the  necessary  consequence  of  a  promise  from 
Oommodore  Turner,  I  at  once  guaranteed  his  sincerity  by  giving  a 
poorer  of  attorney  to  dissolve  my  connexion  with  the  house  if  the  con- 
tract was  not  made  with  Jenkins  &  Co.,  as  promised.     I  advised  Com- 
modore Turner  officially  of  my  having  formed  a  business  connexion, 
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and  also  informed  bim  '^  that,  nntil  the  afrival  of  my  snooeesor,  any 
supplies  furnished  by  Jenkins  &  Go.  should  be  charged  at  the  prices 
prior  to  January  1,  1846."  Some  three  or  four  days  thereafter  my 
successor  arriyed. 

I  soon  saw  that  my  position  in  this  house  would  not  be  an  agreeable 
one,  and,  for  sundry  reasons,  decided  to  propose  to  Mr.  Garrett  to  sell 
out  my  interest,  and  return  to  the  United  States.  The  equiyaleot  for 
this  third  share  of  profits  for  Jive  years,  in  a  house  whose  sales  amount- 
ed to  almost  siocty-five  thousand  dollars  per  annum,  and  clear  profits 
seven  to  eight  iJumsand  dollars^  was  variously  estimated  at  from  four 
to  ten  thousand  dollars;  and  I  finally  withdrew  on  the  17th  instant, 
on  receiving  the  small  sum  endorsed  on  the  agreement  of  partnership— 
a  sum  which  I  was  influenced  to  take  not  only  to  get  out  of  the  con- 
cern, but  my  chief  consideration  was,  to  content  myself  with  accepting 
an  amount  so  far  below  the  real  value  of  my  interest  as  to  preclnde 
the  possibility  of  the  ^^  captain,  viz:"  entering  into  the  negotiati(Hi. 
On  all  occasions  during  the  negotiation  I  insisted  with  Mr.  Garrett  that 
whatever  sum  was  agreed  upon  for  the  purchase  of  my  interest,  must 
have  reference  in  no  manner  whatever  to  the  business  of  the  house 
prior  to  January  1, 1846 ;  and  he  so  agreed.  The  first  sum  discussed 
was  seven  thousand  milreis,  and  Mr.  Garrett  seemed  inclined  to  assent. 
As  the  time  for  my  departure  drew  near,  I  urged  the  cl(yiing  the  matter, 
asking  only  that  Mr.  Garrett's  final  proposition  should  have  no  retro- 
spective character,  to  all  of  which  he  fully  assented  and  agreed,  and 
finally  offered  me  3,800  milreis,  (about  $1,900,)  which  I  accepted,  and 
for  this  consideration  cancelled  the  agreement  of  copartnership  by  a 
receipt  (for  this  consideration)  therein  written. 

Mr.  Garrett's  idea  of  calling  this  sum  a  compound  of  bread  oonlract 
and  commissionsj  is  an  after  thought  that  had  its  htrth  in  the  demand 
made,  or  about  to  be  made,  on  Jenkins  &  Oo.  for  the  6  per  cent. 
which  they  were  constantly  coquetting  to  pay  somebody. 

I  knew,  moreover,  that  both  yourself  and  Mr.  Wise,  with  whom  I 
had  conversed  on  the  subject  of  the  commissions  thus  offered,  were  of 
the  opinion  that  the  Treasury  Department  was  the  only  proper  r«5q>i- 
tni  for  this  fund.  I  had  taken  pains  enough  to  show  that  I  claimed 
no  part  or  parcel  in  the  profits  of  Jenkins  &  Co.  prior  to  January  1, 
1846,  and,  to  say  the  least  of  it,  I  should  have  regarded  it  as  wfiie- 
ooming  in  me,  in  closing  my  private  affairs,  to  have  done  anything  to 
the  prejudice  of  a  fair  claim  on  the  part  of  my  government,  and  took 
especial  care  not  to  do  so. 

It  is  well  known  to  you,  sir,  that  one  of  the  partners  in  the  house 
with  which  I  was  negotiating  was  a  man  with  whom  I  had  no  inter- 
course— an  open  and  declared  enemy.     How  idle  to  assert  that  I  would 
Eermit  myself  to  be  drawn  into  any  of  the  ^^manrtraps*'  of  such  i 
ouse.     The  consideration  for  which  I  disposed  of  my  interest  wai 
3,800  milreis,  not  half  its  value.     The  receipt  on  the  back  of  tli« 
agreement  defines  the  consideration  clearly.     The  money  paid  me, 
doubtless,  is  charged  to  '^  profit  and  loss"  on  Jenkins  &  Go's,  books; 
and  it  of  very  little  consequence  to  me  what  fund  is  to  contribute  to 
make  their  profit  and  loss  account  balance.     My  negotiation  was  msde 
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openly,  and  all  that  I  oonsnlted  declared  that  I  had  made  great  sacri-* 
noei  in  selliiig  oat  for  the  amoaiit  named. 

This  I  believe  to  be  a  true  and  graphic  statement  of  all  that  relates 
to  this  matter.  I  am  not  conscious  of  having  taken  any  steps,  in  what 
relates  to  the  affair,  that  I  should  regret. 

I  have  written  hurriedly  and  in  truth,  and  what  has  appeared 
dnring  these  inquiries^  sufficiently  indicate  to  what  lengths  these  men 
would  go  to  secure  money  and  navy  pcUronage. 

I  am  so  engaged  in  preparing  for  my  departure  Wednesday  morn- 
ing, that  I  cannot  devote  any  more  time  to  matters  of  this  kind. 

I  am  sure  that  it  is  high  time  that  this  causeless  war  on  me  should 
oeaee.  I  expect  this  kind  of  abuse  as  long  as  I  remain  here,  and  am 
becoming  regardless  of  it,  as  far  as  it  is  possible  to  become  so. 

I  am,  sir,  very  respectfoUy  and  sincerely,  yours, 

LLEWELLYN  JONES. 

Commodore  Turnbr, 

Gcmmanding^  dtc.y  dtc. 

I  certify  that  the  above  is  a  true  copy  of  the  original. 

JAMES  A.  FAWN, 
Commodore's  Secretary. 


Artides  of  agreement  madcj  indented^  and  concluded  this  \%th  day  of 
February  bdween  Robert  Garrett ^  Elisha  F.  Jenkins  ^  and  Llewellyn 
Jones;  witnesseth: 

That  these   parties  have  associated  themselves  under  the  name^ 
style,  and  firm,   of  Jenkins  &  Co.,  for  the  transaction  of  a  ship 
chandlery,  and  grocery  business  in  this  city  of  Bio  de  Janeiro.     Each 
and  every  party  hereto  to  have  share  and  share  alike,  from  the  first 
day  of  January,  1845.     The  parties  to  this  instrument  further  bind 
themselves  to  do  all  and  everything  in  their  power  to  promote  the  in- 
terest of  the  joint  concern;  and  it  is  also  agreed,  on  the  part  of  the 
>aid  Garrett,  that  the  lease,  now  standing  in  his  name,  of  the  property 
(in  part  occupied  by  Jenkins  &  Co.)  shall  accrue  and  belong  to  the 
firm  of  Jenkins  &  Co.  now  created.     The  partnership  here  agreed 
iipon  is  to  continue  for  five  years  from  the  first  day  of  January,  1846, 
aforeaaid.     And  it  is  further  agreed  that  this  instrument,  although 
equally  binding,  is  to  be  regarded  as  the  basis  on  which  shall  he 
drawn  up  and  executed  full  and  formal  articles  of  copartnership,  em- 
bracing the  details  usually  incorporated  in  such  instrument,  which 
aaid  articles  shall  be  framed  to  meet  the  entire  views  of  Messrs. 
Schroder  &  Co. 

E.  F.  JENKINS, 
BOBT.  GARRETT, 
LLEWELLYN  JONES. 

[Receipt  on  back  of  agreement.] 

Rio  db  Janbibo,  April  17,  1845. 

In  consideration  of  the  snm  of  three  thousand  eight  hundred  milreis, 
to  me  in  hand  paid,  I  hereby  declare  that  the  within  memorandum  of 
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agreement  of  copartnership  is  null  and  void  as  far  as  I  am  concerned 
only ;  and  that  I  have  no  other  demands  against  the  honse  of  Jen- 
kins &  Co. 

LLEWELLYN  JONES. 


[Certificate  anoexed.] 


Rio  DE  Janeiro,        ,  ^  ^ 


JprU  18,  1845 


. 


I,  Henry  A.  Wise,  hereby  certify  the  within  articles  of  agreement, 
and  receipt  endorsed  thereon,  to  be  true  copies  of  their  originals,  com- 
pared by  me  in  the  presence  of  the  parties.  Witness  my  hand  the  day 
and  year  first  written. 

HENRY  A.  WISE. 

I  certify  that  the  above  is  a  true  copy  of  the  original. 

JAMES  A.  PAWN, 

Commodore's  Secretary, 


No.  10. 

Rio  db  Janbibo,  April  21,  1845. 

Sir  :  Enclosed  is  my  reply  to  your  letter  of  this  date.  The  denaand 
against  Jenkins  &  Company,  I  now  regard,  as  I  have  ever  regarded,  as 
a  fair  claim  on  the  part  of  the  government.  I  have  so  stated  my 
opinion  to  both  yourself  and  Mr.  Wise,  and  have  offered  to  receive  it 
and  hand  it  over  to  the  Navy  Department,  but  was  advised  not 
to  do  so,  but  rather  to  transfer  the  claim  to  my  successor.  I  have  borne 
this  claim  in  mind,  and  have  noted  down  the  estimates  made  of  it  by 
Mr.  Garrett,  when  proffering  it  for  my  individual  acceptance.  I  think 
his  last  estimate  was  some  2,000  milreis.  Now,  sir,  these  parties 
having  a  deqp  intereat  in  so  doing ^  falsely  represent  ^*  that  the  amount 
of  3,800  milreis  received  by  me  in  consideration  of  the  transfer  of  my 
one-third  partnership,  includes  an  amount  that  they  would  have  paid 
me  as  commissions,  nad  I  been  allowed  to  receive  them."  I  knew, 
and  always  represented  to  them,  that  I  could  not  receive  anything 
of  the  kind,  and  took,  as  I  supposed,  especial  care  to  do  nothing  in 
retiring  from  this  house  that  would  in  anywise  impair  a  daim  that  I 
had  recommended  should  be  made  on  them.  The'  best  evidence  as  U 
whether  this  claim  has  been  impaired,  is  the  ^'  agreement  of  copart- 
nership," and  the  receipt  for  the  consideration  for  which  Isold  ont  d 
the  house,  copies  of  all  of  which  accompany  this  communication. 

But,  sir,  having  on  Friday,  the  18th  instant,  after  making  a  foD 
and  true  statement  of  all  matters  and  things  in  any  way  pertaining 
to  my  transactions  with  the  firm  of  Jenkins  &  Company,  offered  to 
pay  over  to  the  credit  of  the  United  States  the  sum  alleg^  by  Grarrelt 
&  Jenkins  to  be,  on  their  part,  an  estimated  ''commission"  on  por* 
chases,  &c.,  provided  they  refused  to  pay  the  same;  and  the  said 
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parties  having  so  refused  on  demand  from  yon,  I  hereby,  in  redemp- 
tion  of  said  promise,  pay  and  deliver  over  to  yon,  or  to  any  successor 
in  ofiEiee,  to  the  credit  of  the  United  States,  the  sum  of  twenty-four 
hundred  milreis,  protesting  in  the  most  solemn  manner,  and  utterly 
denying  every  charge  and  imputation  made  by  the  said  parties  that 
any  oommUUona  had  entered  into  the  negotiation  for  the  purchase 
of  interest  aforesaid.  This  deposit  I  make  voluntarily,  for  the  sole 
purpose  of  removing  every  ground  of  suspicion  of  my  motive  as 
founded  on  a  consideration  of  improper  profit  or  gain.  The  deposit  is 
made  under  a  solemn  protest,  and  subject  to  a  just  discussion  by  the 
proper  officers  of  the  treasury  of  the  Uoited  States. 

Please  direct,  sir,  to  the  proper  depository  of  this  sum,  the  receipt 
for  which  to  have  your  approval. 

I  am,  very  respectfully,  your  obedient  servant, 

LLEWELLYN  JONES. 

Commodore  D.  Tuknbb, 

Commanding^  <£c.,  dkc. 

I  certify  that  the  above  is  a  true  copy  of  the  original. 

JAMES  A.  FAWN, 

Gommodore's  Secretary, 

NoTB. — If  this  amount  be  deposited  with  Mr.  Ferguson,  he  should 
be  fiirnished  with  a  copy  of  this  offer  and  protest,  and  his  receipt  to 
me  should  be  sanctioned  by  your  approval. 

Bio  db  Janbiro,  April  22,  1845. 

Received  from  Llewellyn  Jones,  esq.,  late  naval  storekeeper  at  this 
place,  the  sum  of  twenty-four  hundred  milreis,  for  which  I  hold 
myself  responsible  to  the  Navy  Department,  subject  to  any  future  de- 
cision the  honorable  Secretary  of  the  Navy,  or  any  other  authorized 
officer  of  the  government,  may  make  respecting  the  same. 

JAMES  FERGUSON. 

Approved : 

DANIEL  TURNER. 

This  is  the  original  of  the  protest  addressed  to  Commodore  Turner 
by  Mr.  Jones. 

JAMES  FERGUSON. 

Sir  :  You  are  directed  to  pay  over  the  sum  of  twenty-four  hundred 
milreis,  as  stated  in  the  above  receipt,  to  Master  James  Ferguson, 
United  States  naval  storekeeper  in  this  place. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

DAN.  TURNER, 
Oammanding  U.  8.  Sqttadron,  Brazil  Station, 

LiLKWlSUfTH  JONBS. 

1  oertify  that  the  above  is  a  true  copy  of  the  original. 

JAMES  A.  FAWN, 

Commodore's  Secretary. 
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No.  11. 


CiONBULATB  OF  THB  UjHlTKD  SlATHB, 

Bio  de  Janeiro^  April  21,  1845. 

Personally  appeared  before  the  undersigned,  consul  of  the  United 
States  of  America  at  this  city,  Robert  Oarrett,  partner  in  the  firm  of 
Jenkins  &  Co. ,  of  this  city,  who  being  duly  sworn  upon  the  Holy  Evan- 
gelists of  Almighty  God,  deposed  as  follows:  That,  shortly  after  the 
arrival  of  the  United  States  brig  '^Pioneer,"  deponent  had  some  con- 
versation with  Lewellyn  Jones,  at  that  time  United  States  naval  store- 
keeper on  this  station,  on  business  in  general ;  that  in  this  conversation 
the  said  Jones  entered  into  some  details  regarding  his  position  and 
situation  at  this  place,  stating  that  the  salary  allowed  him  by  his 

Srovernment  was  totally  inadequate  for  the  support  of  himself  and 
amily  ;  that  previous  to  his  leaving  Washington,  in  1843,  a  nephew 
or  son  of  the  President,  whom  he  familiarly  designated  by  the  name 
of  Bob  Tyler,  had  been  looking  over  the  expenditures  of  the  Brazil 
squadron,  and  that  he  found  the  situation  which  he,  said  Jones,  was 
appointed  to  worth  from  six  to  eight  thousand  dollars  per  annum ; 
that  he,  the  said  Jones,  stated  that  he  replied  to  said  Tyler,  How  can 
that  be  when  the  salary  is  only  $1,500?  That  upon  which  said  Tyler 
replied,  that,  as  all  purchases  were  made  or  to  be  made  by  the  naval 
storekeeper,  that  he,  Jones,  must  be  a  fool  to  ask  such  a  question,  or 
words  to  that  effect.     Deponent  replied  to  said  Jones,  that  it  could  be 
only  done  by  charging  a  commission  on  purchases,  as  had  been  done 
by  some  of  his,  Jones',  predecessors,  by  the  sanction  of  the  govern- 
ment ;  that,  at  a  subsequent  period,  this  said  subject  of  commiBsions 
again  formed  the  topic  of  conversation  between  deponent  and  said 
Jones,  and  deponent  agreed  to  give,  and  the  said  Jones  to  receive,  five 
per  cent,  on  the  amount  of  all  purchases  that  the  said  Jones  might 
make  of  the  house  of  Jenkins  &  Co.,  of  which  deponent  is  a  partner, 
for  the  use  of  the  American  squadron  ;  that  deponent  accordingly  did 
pay^  and  the  said  Jones  did  receive,  such  commissions  to  the  amonnt 
of  1,822  milreis  ;  that  when  the  accounts  of  the  appointment  of  Mr. 
James  Ferguson  to  supersede  said  Jones  were  received  and  first  known 
at  this  city,  he,  the  said  Jones,  told  deponent  that  he  intended  enter- 
ing into  business  at  this  place,  to  which  deponent  replied  that  it  would 
be  better  for  him  to  join  the  concern  of  Jenkins  &  Co.,  to  which  the 
said  Jones  replied  that  he  had  no  objection ;  that  this  conversation 
took  place,  to  the  best  of  deponent's  recollection,  in  the  early  part  of 
November,  1844 ;  that  deponent  accordingly  took  steps  to  carry  thif 
proposed  copartnership  into  effect,  but  was  opposed  by  his  partner,  Jen- 
kins, who  stated  that  the  business  would  give  a  living  for  two  persons, 
but  was  not  enough  for  the  three ;  that  in  consequence  of  this  opp(^- 
sition  on  the  part  of  his  partner,  feelings  of  ill  will  arose  between  tbe 
said  Jenkins  and  the  said  Jones,  and  the  said  Jones,  in  conversation 
with  the  deponent,  stated  that  he  was  afraid  that  difficulties  might  be 
.  made,  or  words  to  that  effect,  regarding  the  commissions  he  had  re- 
ceived as  aforesaid,  and  that  he  wished  to  deposit  said  commissiona, 
and  the  said  amount  of  1,822  milreis  was  accordingly  deposited  with 
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Heflsrs.  Hobkirk^  Weetman  &  Co.,  brokerR,  in  this  city  ;  that  the  way 
this  deposit  was  made  was  that  the  said  Jones  told  deponent  that  he 
had  in  the  hands  of  said  brokers  a  snm  of  money  arising  from  con- 
demned stores,  amounting  to  over  2,000  milreis,  the  receipt  for  which 
said  Jones  handed  deponent,  requesting  him,  the  deponent,  to  get  a 
receipt  in  his,  deponent's,  name  for  the  said  sum  of  1,822  milreis,  and 
another  receipt  for  the  balance  in  his,  the  said  Jones',  name,  which 
deponent  accordingly  did  ;  and  that  at  a  subsequent  period  the  de- 
ponent received  said  amount  from  said  brokers  at  said  Jones'  request, 
or  by  his  directions  ;  that  in  consequence  of  a  letter  addressed  to  the 
said  Jones  by  Commodore  Turner,  about  the  latter  part  of  January 
last  past^  as  deponent  believes,  demanding  an  explanation  of  certain 
reports  which  nad  reached  the  commodore  regarding  such  commis- 
sions,  said  Jones  came  to  deponent,  and  requested  him,  deponent,  to 
give  him  a  certificate  that  he,  Jones,  had  never  received  any  commis- 
sions at  all  from  said  firm  of  Jenkins  &  Co. ;  that  said  Jones  prepared 
a  certificate  or  letter  to  that  efiect  and  presented  it  to  deponent,  which 
certificate  deponent  copied  and  signed,  and  his  partner,  Jenkins,  also 
signed  the  same ;  deponent  feels  the  deepest  sorrow  at  having  in  this 
manner  deviated  from  strict  truth  and  executiug  said  certificate  by 
putting  a  formed  construction  on  the  fact  of  the  repayment  of  the 
money,  by  considering  such  repayment  the  same  as  if  the  money  had 
never  been  paid  to  and  received  by  the  said  Jones.   Deponent  will  not 
attempt  to  justify  or  extenuate  such  act ;  he  can  only  throw  himself  on 
the  mercy  of  those  persons  cognizant  with  the  whole  transaction,  in 
the  hope  that  a  character  heretofore  unblemished  will  be  taken  into 
consideration^  and  duly  appreciated  that  the  act  was  done  out  of  com- 
passion to  the  said  Jones,  and  a  wish  to  extricate  him  from  the  impli- 
cation cast  upon  him,   and  thus  exculpate  him  with  Commodore 
Turner.     And  deponent  further  said  that  a  conditional  memorandum 
of  articles  of  copartnership  was  executed  between  deponent,  said  Jen- 
kins, and  said  Jones,  dated  the  18th  day  of  February,  the  conditions 
of  it  being  that  the  said  Jones  should  obtain  or  secure  the  contract  for 
supplying  the  United  States  squadron  with  bread  for  the  present  year, 
and  a  letter  to  this  efiect  was  handed  by  the  said  Jones  to  Messrs. 
Schroder  &  Co.,  of  this  city  ;  that,  on  Saturday,  the  6th  instant,  to  the 
best  of  deponent's  recollection,  said  contract  for  bread  was  handed  to 
Jenkins  &  Co.  by  Mr.  Fawn,  Commodore  Turner's  secretary,  and  that  on 
the  Tuesday  following  said  Jones  intimated  to  deponent  his  wish  to  sell 
out  his  interest  in  the  concern  of  Jenkins  &  Co. ;  that  deponent  stated, 
in  reply  to  this  communication,  that  he  would  consult  with  his  friends, 
Messrs.  Schroder  &  Co.,  and  that  he  had  no  doubt  they  would  enable 
him  deponent  to  do  what  was  proper ;  that  deponent  at  the  same  time 
told  said  Jones  that  in  his,  deponent's,  opinion  all  that  said  Jones  could 
reasonably  expect,  under  existing  circumstances,  was  the  fiill  amount 
of  any  profit  which  might  be  realized  on  the  bread  contract,  and  the 
amount  of  commissions  on  purchases,  to  which  said  Jones  answered 
that  as  commissions  he  could  accept  nothing,  and  that  he  deponent 
replied,  you  may  call  it  what  you  please.     That  deponent  accordingly . 
consulted  with  his  friends,  Messrs.  Schroder  &  Co.,  aforesaid,  who  con- 
ceded in  opinion  with  deponent  as  to  the  repayment  of  commissions^ 
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but  recommended  deponent  not  to  advance  any  money  upon  the  bread 
contract  as  it  was  a  matter  of  pure  speculation,  and  in  their  opinion 
Vorth  nothing ;  that  deponent  accordingly  did  refuse  to  make  any 
advance  for  said  contract,  but  told  said  Jones  he  could  dispose  of  it  to 
anybody  he  pleased.      That  said  Jones  accordingly  did  dispose  of  the 
contract  to  Darrolle  &  Co.,  bakers,  for  the  sum  of  1,400  milreis,  after 
soliciting  the  good  ofiSces  of  John  S.  Wright,  esquire,  of  the  firm  of 
Maxwell,  Wright  &  Co.,  to  enable  him  to  make  a  better  bargain  with 
the  bakers  aforesaid,  and  that  Messrs.  Schroder  &  Go.  aforesaid,  paid 
said  Jones,  at  the  request  of  deponent,  the  sum  of  2,400  milreis  as 
commissions  on  purchases  to  the  end  of  February  last,  past ;  that  the 
said  commissions  of  five  per  cent,  amounted  in  fact  on  that  day  to 
2,494||412reis,  /rom  which  was  deducted  149||370reis,  leaving  a  net 
amount  due  said  Jones  of  234||0425  reis,  but  said  Jones  request^  depo- 
nent, whatever  the  amount  due  him  might  be  to  make  it  an  even  sum 
ibr  the  sake  of  appearances,  and  that,  accordingly,  the  sum  of  2,400 
milreis  was  paid  to  said  Jones,  and  thereupon  the  said  Jones  gave  a 
receipt  to  the  said  Schroder  &  Co.  for  the  sum  of  3,800  milreis,  which 
included  the  sum  of  1,400  milreis  aforesaid,  which  the  said  Jones 
either  then  had  or  was  to  receive  from  Darrolle  &  Co.,  the  bakers,  for 
the  bread  contract,  which  sum  he,  Jones,  requested  should  be  included 
in  one  and  the  same  receipt,  that  it  might  appear  as  a  consideration 
for  his  relinquishing  the  partnership,  and  not  for  the  commissions 
foresaid.     And  deponent  further  said,  that  on  Friday,  the  18th  inst., 
he,  deponent,  was  informed  that  an  investigation  was  to  take  place  that 
morning,  and  that  said  investigation  did  take  plaoe  in  the  presence 
of  his  Excellency  Henry  A.  Wise,  Commodore  Turner,  Captain  F. 
H.  Gregory,  Purser  Watson,  Storekeeper  Ferguson,  and  a  Mr.  Elliott, 
of  New  York,  at  the  office  of  said  Ferguson,  that  previous  to  the  com- 
mencement of  such  investigation  deponent  was  informed  by  Purser 
Watson  that  said  Jones  wished  to  speak  to  him,  deponent,  and  was 
waiting  for  that  purpose  in  one  of  the  bathing  rooms  at  Hotel  Pharoux; 
that  deponent  went  and  spoke  to  said  Jones,  who  commenced  by  en- 
treating deponent  to  endeavor  to  get  him  out  of  the  scrape  ;  that  he, 
deponent,  replied  that  he  must  tell  the  truth;  that  all  that  he  could 
promise  was  to  say  as  little  as  possible  ;  that,  accordingly,  deponent 
did  not  make  a  full  disclosure  of  the  facts  stated  in  this  deposition  in 
order  to  criminate  said  Jones  as  little  as  possible:  that  at  this  inves- 
tigation that  said  Jones  denied  ever  having  agreed  to  receive  commis- 
sions from  deponent,  and  that  deponent  did  not  contradict  such  oper- 
ation in  the  unqualified  manner  that  he  ought,  from  a  feeling  of  friend- 
ship to  Mr.  Jones,  and  in  order  not  to  aggravate  the  difficulty  of  his 
position;  and  that  he,  deponent,  now  makes  this  full  and  complett 
statement,  not  from  any  feeling  of  hostility  to  said  Jones,  with,  whot 
he  had  ever  been  on  terms  pi  friendship,  but  that  he  makes  it  in  his, 
deponeutd's,  own  defence,  and  because  it  has  come  to  deponent's  knov- 
ledge  that  the  receipt  for  3,800  milreis  passed  by  said  Jones  has  been 
represented  by  the  said  Jones  as  having  no  connexion  or  relation  to 
.  either  bread  contract  or  commissions  as  aforesaid.     Further  deponent 
said  not. 

BOBEBT  GABRBTT. 
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Sworn  to  at  Bio  de  Janeiro  on  this  the  2l8t  day  of  April,  1846, 
before  me, 

GEO.  W.  aORDON. 
Consul  of  the  United  States. 

COKSULATB  OF  THE  UNITED  StATBS, 

Bio  de  Janeiro. 

I,  the  undersigned  consnl  of  the  United  States  of  America,  hereby 
certify  the  foregoing  to  be  a  correct  copy  of  the  original  on  record  at 
this  consulate. 

Given  under  my  hand  and  seal  of  o£Sce  on  this  the  23d  day  of  April, 
1845. 

GEO.  W.  GORDON, 
Gonstd  of  the  United  States. 

I  certify  that  the  foregoing  is  a  true  copy  of  the  original. 

JAMES  A.  FAWNS, 
0cm.  Secretary. 


No.  12. 

Consulate  of  the  United  States, 

Rio  de  Janeiro y  April  22,  1845. 

Personally  appeared  before  the  undersigned,  consul  of  the  United 
Stales   of  America  at  this  city,  Arthur  Guigner,  a  member  of  the 
mercantile  house  of  Schroder  &  Co. ,  of  this  city,  who,  beine  duly 
sworn  upon  the  Holy  Evangelistsof  Almighty  God,  deposed  as  follows  : 
That  ne  has  carefully  read  over  the  deposition  made  before  the  con- 
sul of  the  United  States  at  this  city,  on  the  2l8t  instant,  by  Robert 
Garrett,  also  of  this  city,  and  that  according  to  his  best  knowledge 
the  statement  of  facts  therein  made  is  the  truth.     And  deponent  fur- 
ther said  that  the  said  Robert  Garrett  did  consult  with  deponent  re- 
farding  the  sum  of  money  to  be  paid  to  Llewellyn  Jones,  late  United 
tates  naval  store-keeper  at  this  place,  and  that,  in  a  conversation 
with  the  said  Jones  on  the  subject,  he,  deponent^  said  that  all  he  could 
recommend  said  Garrett  to  pay  him,  for  any  interest  that  he  Jones 
laight  suppose  he  possessed  in  the  concern  of  Jenkins  &  Co.,  was  the 
amount  of  commissions  which  had  been  deposited,  together  with  5  per 
centum  on  all  purchases  which  had  been  made  since,  and  that  he 
would  recommend  said  Garrett  to  return  to  the  said  Jones  the  bread 
contract,  to  do  what  he  pleased  with  it,  as  in  deponent's,  opinion  said 
oontract  was  a  complete  lottery,  and  in  his,  deponent's  opinion  he, 
cTones,  might  be  able  to  dispose  of  it  to  better  advantage  than  said 
Grftrrett  could.     That  in  this  manner  everything  would  be  placed  in 
the  same  position  in  which  they  were  before  any  memorandum  of  co- 
partnership between  Gkirrett,  Jenkins  and  Jones  had  been  entered  into. 
TCIxBt  to  this  said  Jones  replied  that  he  should  be  perfectly  satisfied 
-with  such  an  arrangement.    That  this  conversation^  to  the  best  of  de- 
ponent's recollection,  took  place  on  or  about  the  9th  instant.    That 
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accordingly  deponent  requested  said  (Barrett  to  give  him  a  note  of 
such  commissions,  and  that  said  Garrett  did  hand  deponent  a  memo* 
randum  of  amount  of  commissions  on  purchases,  which  had  not  been 
included  in  the  deposit  of  1,822  milreis  referred  to  in  said  Grarrett's 
deposition  aforesaid,  which  memorandum  deponent  presented,  and  said 
that  the  said  commissions  on  all  purchases  made  by  said  Jones  of 
Jenkins  &  Co.  amounted  to  2^494|{412  reis,  from  which  was  deducted 
the  amount  of  said  Jones'   account  with  Jenkins  &  Co,   149ji370, 
leaving  a  nett  amount  of  commission  due  said  Jones  of  2,345||042 ; 
and  that  said  deponent  told  said  Jones,  at  the  settlement  and  payment 
of  said  commissions,  that  Mr.  Garrett  had  told  deponent  to  make  the 
sum  2,400  milreis  for  the  purpose  of  having  it  around  sum,  and  that 
accordingly  deponent  did  pay  said  Jones,  on  the  17th  instant,  the 
sum  of  2,400  milreis — said  Jones  giving  deponent  a  receipt  for  the 
sum  of  3,800  milreis,  which  included  the  sum  of  1,400  milreis,  for 
which,  to  deponent's  knowledge,  said  Jones  had  sold  the  bread  contract 
to  Darrolle  &  Co.,  bakers  of  this  city,  and  whicli  he  either  had  or 
was  to  receive  from  said  Darrolle  &  Co.     And  deponent  further  said 
that  he,  deponent,  did  not  then  consider  that  said  Jones  was  or  had 
been  a  partner  in  the  said  firm  of  Jenkins  &  Co.  ;  that  a  memorandum 
had  been  passed  in  deponent's  presence  for  an  intended  co-partnership, 
one  of  the  stipulations  of  which  memorandum  was  that  such  intended 
partnership  should  be  in  entire  accordance  with  the  views  of  Schroder 
&  Co.,  of  which  firm  deponent  is  a  partner.     That  since  the  said 
memorandum  of  copartnership  referred  to  had  been  executed,  the  fact 
that  claims  on  said  Jones  to  a  considerable  amount  had  been  sent  out 
from  the  United  States  to  this  city,  and  that  this  circumstance  would 
have  prevented  deponent  from  allowing  the  copartnership  to  be  car- 
ried into  effect,  inasmuch  as  it  would  have  made  the  property  of  said 
Jenkins  &  Co.  subject  to  the  claims  of  said  Jones'   creditors  ;  and 
that  said  sum  of  2,400  milreis  was  paid  by  deponent  for  commissions 
only,  and  not  as  a  consideration  to  said  Jones  for  relinquishing  the 
copartnership,  although  said  Jones  has  stated  such  to  be  the  case  in 
the  receipt  which  he  gave  deponent.     And  deponent  further  stated 
that  said  Garrett  has  exhibited  to  him,  deponent,  from  time  to  time 
during  the  past  year,  balance  sheets  and  statements  of  the  affairs  of 
Jenkins  &  Co.     That  in  such  balance  sheets  deponent  has  observed 
the  accounts  headed  Robert  (Barrett,  No.  2,  and  E.  F.  Jenkins  No.  2, 
the  amount  to  the  debit  of  said  accounts  being  invariably  equal  ;  and 
that  on  enquiring  of  said  Garrett  the  meaning  of  these  accounts,  said 
Garrett  replied  that  it  was  the  amount  of  commissions  paid  to  said 
Jones  on  purchases,  which  he  had  made  separate  accounts  for,  charging 
half  the  amounts  paid  to  each  partner,  in  order  to  show  that  he,  Gar- 
rett or  Jenkins^  were  not  drawing  on  private  accounts  more  funds  fros 
the  concern  than  they  ought.     Further  deponent  said  not. 

A.  GUIGNER. 

Sworn  to  at  Bio  de  Janeiro,  on  this  the  22d  day  of  April,  1845,  be- 
fore me, 

GEORGE  W.  GORDON, 
Consul  of  the  United  StcUes. 
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OONBULATB  OF  THB  UNITED  StATBS, 

Bio  de  Janeiro, 

I,  the  undersigned,  consul  of  the  United  States  of  America,  hereby 
certify  the  forgoing  to  be  a  correct  copy  of  the  original  on  record  at 
this  consulate. 

Given  under  my  hand  and  seal  of  office,  on  this  the  22d  day  of 
April,  1845. 

GEORGE  W.  GORDON, 
Conatd  of  the  United  States, 

I  certify  that  the  foregoing  is  a  true  copy  of  the  original. 

JAMES  A.  FAWNS, 
Commodore's  Secretary. 


No.  13. 

Consulate  of  the  United  States^ 

Bio  de  Janeiro f  April  22,  1846. 

Personally  appeared  before  the  undersigned,  consul  of  the  United 
States  of  America  at  this  city,  Peter  Charles  Baudinot,  who,  beinc 
duly  sworn  upon  the  Holy  Evangelist  of  Almighty  God,  deposed 
as  follows:  That  he  is  a  partner  in  the  firm  of  Darrolle  &  Co., 
bakers  in  this  city  ;  that,  on  or  about  the  16th  instant,  he  purchased 
from  Llewellyn  Jones,  late  United  States  naval  storekeeper  at  this 
city,  a  contract  for  suppfying  the  United  States  squadron  on  this  sta- 
tion with  bread  for  the  current  year — ^said  contract  having  been  exe- 
cuted by  Commodore  Daniel  Turner  and  Jenkins  &  Co. ;  and  that  he 
paid  the  said  Jones  on  the  17th  instant  the  sum  of  1,400  milreis,  which 
said  sum  deponent  was  informed  is  included  in  a  receipt  passed  by 
said  Jones  to  Schroder  &  Co.,  merchants  of  this  city  ;  that  no  other 
receipt  was  passed  for  the  said  payment,  and  deponent  said  that  said 
Jones  represented  to  deponent  that  he  (Jones)  was  authorized  by  Jen- 
kins &  Co.  to  sell  the  said  contract,  and  that,  at  the  time  of  payment 
aforesaid^  the  said  contract  was  transferred  to  Darrolle  &  Co.  Fur- 
ther deponent  said  not. 

P.  C.  BAUDINOT. 

Sworn  to  at  Rio  de  Janeiro,  on  this  the  22d  day  of  April,  1845,  be* 
fore  me, 

GEO.  W.  GORDON, 

Gonsid  of  the  United  Slates. 
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Consulate  of  the  United  States, 

Bio  de  Janeiro. 

I,  the  undersigned,  consul  of  the  United  States  of  America,  hereby 
certify  the  foregoing  to  he  a  correct  copy  of  the  original  on  record  at 
this  consulate. 

Given  under  my  hand  and  seal  of  o£Sce  on  this  the  22d  day  of  April  ^ 
[l.  8.]     1845. 

GEO.  W.  GORDON, 

Constd  of  the  United  States. 

I  certify  that  the  above  is  a  true  copy  of  the  original. 

JAMES  A.  FAWNS, 

Commodore's  Secretary, 


\^ 


No.  14. 

Consulate  of  the  United  States, 

Rio  de  Janeiro^  AprU  23,  1845. 

Personally  appeared  before  the  undersigned,  consul  of  the  United 
States  of  America  at  this  city,  Llewellyn  Jones,  who,  being  duly  sworn 
upon  the  Holy  Evangelist  of  Almighty  God,  deposed  as  follows : 
That  he  (deponent)  has  read  with  feelings  of  disgust  and  astonishment 
an  a£Sdavit  made  by  Bobert  Garrett,  a  ship  chandler  of  this  city,  con- 
taining, from  beginning  to  end,  a  tissue  of  falsehood,  misrepresenta- 
tion, cant,  and  hypocrisy  ;  that  deponent  being,  as  the  said  Grarrett 
well  knows,  on  the  very  eve  of  embarking  with  his  family  for  the 
United  States,  has  only  time  to  devote  a  few  moments  to  a  matter  that 
has  already  been  investigated  before  the  highest  American  tribunal 
that  could  be  convened  here  ;  that  the  object  of  the  meeting  of  Mr. 
Wise,  Commodore  Turner,  and  others,  was,  before  my  departure,  to 
cite  these  men  before  that  departure  to  say  and  state  all  that  they  had 
hinted  at  in  regard  to  ''  commissions"  alleged  to  have  been  offered  or 
paid  to  this  deponent ;  that  on  that  occasion  the  deponent  gave  a  true 
and  faithful  statement  of  all  that  related  to  his  transactions  with  Jen- 
kins &  Co. ;  that  on  that  occasion  this  man  Garrett,  although  solemnly 
enjoined  in  the  presence  of  all  the  parties  to  tell  the  whole  truth  in   re- 
gard to  this  matter  of  '^  commissions,"  by  sundry  palpable  contradic- 
tions of  former  solemn  asseverations,  showed  himself  unworthy  of  any 
credit  of  belief ;  that  the  affidavit  above  alluded  to,  now  made,  is  incon- 
sistent with  either  version  of  his  (Garrett's)  former  statement;  that 
this  Garrett,  as  he  (deponent)   verily  believes,  to  revenge  deponent 
having  asserted  the  fact  of  Jenkins  &  Co.  having  offered  him  on  vari- 
ous occasions  on  his  purchases  here,  and  also  recommended  the  pro- 
priety of  demanding  of  the  house  of  Jenkins  &  Co.,  in  behalf  of  the 
United  States^  a  restitution  of  the  amount  so  offered  as  a  bribe  to  one 
of  its  agents,  has  conspired  with  the  said  deponent's  enemies,   as  he 
(the  said  Garrett)  expressly  states,  to  defend  himself^  and,  as  is  also 
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m68t  evident  by  this  most  extraordinary  affidavit,  to  avoid  paying 
over  to  the  government  a  sum  of  2,400  mUreis^  and  to  throw  the  ontts 
thereof  upon  a  man  whose  pride  and  regard  for  reputation  this  Garrett 
believed  would  induce  him  (this  deponent)  to  sacrifice  his  last  cent 
rather  than  incur  the  imputation,  however  cruel  and  unjust,  of  being 
governed  by  considerations  of  improper  gain  ;  deponent  further  states 
that  this  scoundrel  has  not  misoalculat-ed  in  this  respect,  and  that  this 
deponent,  at  the  meeting  before  alluded  to,  offered  voluntarily,  on 
account  of  his  peculiar  position  as  a  late  government  agent,  and  also 
holding  a  partnership  until  that  day  in  the  house  of  Jenkins  &  Co., 
the  surviving  partners  of  which  had  proved  themselves  unscrupulous 
in  every  respect,  to  place  in  suspense  and  under  a  solemn  protest  in 
the  hands  of  his  (the  deponent's)  successor  the  sum  claimed  by  Com- 
modore Turner  of  Garrett  &  Jenkins^  and  by  them  falsely  alleged  to 
have  been  included  in  the  sum  of  3,800  milreis  paid  deponent  in  con- 
sideration for  the  sale  of  his  third  interest  in  the  house  of  Jenkins  & 
Co. ,  all  of  which  interest  and  consideration  are  fully  and  fairly  expressed 
in  the  articles  of  agreement  and  receipt  for  moneys  paid  for  my  interest 
therein — copies  of  these  papers  are  deposited  with  Commodore  Turner ; 
deponent  further  states  that  Garrett,  so  long  as  he  (deponent)  was 
purchasing  agent,  was  in  the  habit  of  referring  to  the  proneness  of  his 
partner  (Jenkins)  to  do  improper  acts,  and  of  the  time  consumed  by 
nim  in  virtuous  interference  against  his  partner's  impropriety,  espe- 
cially in  overcharges  to  the  navy,  entirely  deceiving  deponent  by 
plausible  representations  ;  that  this  Garrett  was  also  in  the  habit  of 
discussing  Captain  Gregory,  his  low  taste  and  vulgarity,  descanting 
eloquently  of  Gregory's  having  levelled  himself  by  bringing  certifi- 
cates ashore  to  exculplate  himself  in  this  grocery  with  the  notorious 
DriscoU  and  others  against  the  charge  of  want  of  discipline  on  boArd 
of  the  Baritan  ;  deponent  further  declares  that  immediately  after  the 
arrival  of  his  (deponent's)  successor,  Mr.  Garrett's  whole  bearing 
seemed  to  change — Garrett  no  longer  talked  of  guarding  against  ex- 
orbitant charges ;  states  that,  as  Captain  Gregory  might  be  commo- 
dore, it  was  his  (Garrett's)  interest  to  cajole  him  and  treat  him  with 
attention,  and  that,  as  to  bleeding  the  navy,  he  would  go  as  far  as 
Captain  Gregory  and  Jenkins,  or  anybody  else,  to  make  money — all 
this  change  seemed  to  be  the  immediate  effects  of  an  interview  which 
said  Garrett  had  had  with  Gregory  on  the  embarkation  of  Gar- 
rett's wife — Garrett  stating  that  on  that  occasion  Gregory  had 
reproached  him  for  not  having  followed  his  counsel.  Deponent 
simply  remarked  to  Mr.  Garrett  ''everyone  to  his  taste,"  but  ad- 
vised him  to  keep  clear  of  a  man  of  such  taste  and  associations.  He 
said:  '^  My  taste  must  be  subservient  to  my  interest."  This  inter- 
view sickened  me,  and  I  promptly  decided,  whatever  might  be  the 
sacrifice,  to  endure  poverty,  or  anything  else,  rather  than  expose 
myself  by  remaining  in  this  concern  with  men  so  utterly  unscrupulous ; 
and  I  declare,  before  my  God,  that  from  my  knowledge  of  these  par- 
ties the  sum  of  $1,200  in  dispute  would  extract  a  whole  volume  of 
perjury  from  a  concern  of  the  character  of  Jenkins  &  Co.  The  depo- 
nent further  states,  that  the  statement  of  Garrett,  in  regard  to  Mr. 
Sobert  Tyler,  is  an  infamous  falsehood  per  se ;  that  deponent  once 
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said  to  Mr.  Garrett:  ^'To  show  you,  sir,  how  greatly  all  sitoatiods 
abroad  are  overrated,  the  son  of  the  President,  Bob  Tyler,  as  he  is 
called,  said  to  me  one  day :  'Mr.  Jones,  the  office  to  which  yon  are 
appointed  is  worth,  I  suppose,  |1,000  per  annum  ;'  "  to  which  depo- 
nent replied :  ^'  I  understand  from  the  chief  clerk  that  the  salary  of 
|1,500  is  all."  The  virtuous  Mr.  Garrett  then  remarked  to  depo- 
nent:  *'  Oh,  they  expect  you  to  receive  commissions,  as  your  prede- 
cessors have  done,  and  you  are  foolish  not  to  do  so." 

Deponent  further  declares,  that  Mr.  Robert  Tyler  never  uttered  any 
sentiments  assimilating  to  the  one  put  in  his  mouth  by  Mr.  Garrett, 
and  that  all  that  relates  to  the  conversation  to  which  he  alludes  that 
was  of  a  character  uncourtly  of  a  man  of  integrity  was  the  language 
of  Mr.  Garrett  himadfj  and  this  exemplifies  graphicaUy  the  whole 
tissue  of  misrepresentation  of  this  falsifying  ship  chandler. 

Deponent  further  declares,  that  so  far  from  his  acquiescing  in  the 
serpent-like  advances  of  Garrett,  he,  on  occasions  when  the  subject 
of  commissions  was  alluded  to,  said  to  him  :  ''  Sir,  I  would  sooner  die 
of  starvation  than  betray  the  confidence  placed  in  me  by  Judge  Up- 
shur." Deponent  states  that  Garrett  was  in  the  habit  of  making 
estimates  of  what  the  commissions  would  amount  to  up  to  the  time 
being,  all  of  which  deponent  took  note  of,  should  it  seem  proper  to 
receive  this  sum,  and  pay  over  to  the  Treasury  Department.  Depo- 
nent subsequently  asked  Mr.  Wise*s  advice  in  regard  to  such  course, 
and  he  dissuaded  him  from  it,  advising  rather  that  the  claim  should 
be  transferred  to  deponent's  successor.  Deponent  further  states  that 
when  his  office  was  near  that  of  the  former  consul,  Mr.  Slacum,  he 
was  in  the  habit,  when  he  needed  money  for  family  and  office  ex- 
penses, in  anticipation  of  quarterly  accounts,  to  borrow  of  said  consul, 
and  also  of  Coleman  &  Co.,  any  moneys  so  needed,  find  that  this, 
deponent's  indebtedness  so  incurred  was  generally  at  the  end  of  the 
quarter  several  hundred  dollars. 

That  when  the  press  of  business  required  deponent  to  take  an  ofiice 
near  the  landing,  he  borrowed  these  sums  :  at  one  time,  200  milreis  ; 
at  another,  300  milreis  ;   at  another,  asked  Mr.  Garrett  to  pay   a 
bread  bill  for  him  of  |250  91,  and  some  other  small  sums,  as  re- 
quired, little  dreaming  tbat  it  was  to  be  regarded  as  so  much  re- 
ceived on  a  bill  of  sale  to  the  Devil,  through  their  agents,  these 
ship  chandlers.     Deponent,  with  the  business  of  seven  vessels-of-war 
on  his  hands,  and  only  one  clerk,  was  too  much  engaged  to  scrutinize 
men  and  their  motives,  deponent  paid  these  sums  in  good  faith,  but 
evidently,  as  far  as  Garrett  was  concerned,  to  his  regret;  for    he 
seemed  anxious  that  deponent  should  retain  them,  saying  that  the 
governmeat  would  doubtless  allow  deponent  to  receive  them  ;  depo- 
nent replied  that  whatever  the  government  did,  he  must  do  right. 
Mr.  Garrett  flpeaks  of  2,000  milreis  that  deponent  said  he  had  of 
government  money,  in  the  hands  of  brokers ;  deponent  declares  that 
here  is  another  evidence  of  the  infirmity  of  this  Garrett's  memorj; 
and  he  will  now  trace  this  matter  exactly  to  show  how  recklessly  this 
person  places  his  lips  upon  the  Holy  Evangelist  of  Almighty  Gtoi 
Deponent's  quarterly  payments  fell  due  and  were  paid  about  the  lOth 
of  October,  in  dollars,  to  anticipate  which,  deponent  had  borrowed 
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these  sums  of  Garrett,  added  to  about  $640,  belongiiig  to  the  govern- 
ment, and  a  small  sum  of  deponent's,  amounted  to  $1,596,  which  de- 
ponent sold  for  3,126  milreis.     Deponent  again  invested  this  3,126 
milreis  in  $1,600,  receiving  a  difference  of  Rs.24|1000  ;  early  in  No- 
vember sold  these  dollars  for  3,120  milreis,  not  2,000  milreis,  and 
deposited  the  amount  with  Messrs.  Hobkirk,  Weetman  &  Co.     About 
this  time  deponent  said  to  Mr.  Garrett  I  will  settle  our  borrowed  money 
account.     ''  Why,"  he  replied,  ^'  do  you  pay  me  ;  I  expected  you  to 
keep  it. ' '     Deponent  told  him  that  he  never  would  accept  commissions, 
as  he  had  told  him  before  ;  that,  since  he  has  been  superseded,  now, 
less  than  ever,  would  he  receive  anything  of  this  kind;  that  he  would 
show  the  government  that  they  could  not  starve  him  into  cheating 
them.     The  funds  for  condemned  stores  up  to  this  date  have  not 
exceeded  $750.     Deponent  gave  Mr.  Garrett  the  receipt  for  3,120 
milreis  ;  told  him  after  paying  himself  to  bring  deponent  receipts  for 
the  balance ;  and  the  course  of  said  Garrett,  in  regard  to  said  payment, 
was  worse  than  infamous  towards  deponent,  and  deceitful  towards  his 
partner — keeping  it  concealed  from  him,  with  a  lying  charge  on  his 
books,  and  withholding  it  from  the  legitimate  channels  of  his  business 
until  compelled  to  do  so  on  its  coming  to  the  knowledge  of  deponent. 
The  statement  of  the  said  Garrett  in  regard  to  his  letters,  stating,  as 
they  did,  in  the  most  solemn  manner,  exactly  the  course  pursued  by 
deponent,  is  equally  false  with  the  rest  of  his  affidavit.    When  deponent 
first  heard  that  this  Garrett  had  taken  this  liberty  with  him,  by  retain- 
ing in  his  own  hands  the  sum  thus  repaid,  he,  deponent,  went  to  Mr. 
Grarrett  and  asked  him  what  he  meant  by  such  a  course.     Garrett 
replied  that  he  did  not  know  but  deponent  would  eventually  receive 
the  amount ;  and  he  promised  deponent  then  that  he  would  return 
the  amount  to  the  concern,  and  make  no  offer  again.     After  the  agree- 
ment of  partnership,  this  serpent  again  offered — always  under  the 
guise  of  sympathy  and  friendship — to  place  this  sum  to  deponent's 
credit  on  the  books.     Deponent  replied,  I  will  tell  you,  Mr.  Garrett, 
how  to  place  this  sum,  and  that  immediately  ;  place  it,  sir,  where  it 
belongs,  to  the  credit  of  yourself  and  partner ;  and  I  have  reason  to 
believe  that  he  did  do  so  in  February,  thus  extinguishing  at  last  this 
suspended  bribety  account.     Deponent  further  states  that  the  partner- 
ship alluded  to  in  Mr.  Garrett's  affidavit  was  made  in  good  faith ; 
deponent  informed  Commodore  Turner  officially  thereof,  and  Mr.  Gar- 
rett gave  him  the  same  information.     Deponent  further  states — and 
the  agreement  and  the  endorsement  thereon  fully  confirms  the  state- 
ment— that  he  sold  to  Jenkins  &  Co.,  after  a  negotiation,  on  his  part 
oi>enl7^  fairly,  and  justly  conducted,  his  one-third  interest  in  their 
lionse,  for  the  term  of  five  years  from  January  1,  1845,  for  3,800  mil- 
reis, and  that  too  with  a  knowledge  that  the  profits  of  the  house  the 
first  year  (with  sales  to  the  amount  of  130,000  milreis,  more  or  less,) 
amounted  to  15,000  milries ;  the  partnership  had  existed  three  months 
and    seventeen  days^  and  deponent  believed  that  his  profits  already 
amounted  to  1,200  milries.     The  only  valuation  in  evidence  (received 
before  Mr.  Wise,  &c.,)  was  from  Purser  Watson,  who,  being  present 
at  the  meeting,  declared  that  he,  if  a  partner,  would  not  sell  out  for 
less  than  20,0.00  milries ;  that  he  valued  my  interest  at  that  sum. 
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Now^  as  to  the  proposition  to  sell  out  this  interesti  in  which  deponent 
was  influenced  by  a  variety  of  causes,  the  following  correspondence  will 
show  conclusively  what  his  views  were ;  and  these  views  were  strictly 
adhered  to  throughout. — (See  document  annexed,  marked  A.)    A  great 
deal  of  unworthy  management  and  trickery  was  resorted  to  by  Mr. 
Garrett — and  deponent  suspected  that  Guigner,  of  the  houseof  Schroder 
&  Co.,  who  are  especial  friends  and  co-devant  employers  of  Oarrett, 
was  manoeuvering  with  him — to  entrap  deponent  into  a  negotiation 
that  would  preclude  any  further  claim  for  the  ^^commissions"  on 
sundry  occasions  offered  to  said  deponent.     Deponent  further  declares 
that  the  negotiation  was  finally  concluded,  and  the  deponent  received, 
in  consideration  of  his  interest,  the  sum  of  3,800  milreis ;  this  sum, 
as  deponent  understands,  was  raised  by  a  bill  drawn  by  Jenkins  &  Co. 
and  negotiated  by  Schroder  &  Co.,  and  by  the  transfer  of  a  bread  con- 
tract to  Darrolle  &  Ck).     Deponent  refused,  at  any  stage  of  the  proceed- 
ings, to  receive  any  part  of  this  sum  as  having  any  connexion  with 
commissions,  and  was  fully  aware  of  the  claim  that  Commodore  Turner 
intended  to  make  on  Jenkins  &  Co.;  he  transferred  his  agreement,  and 
gave  his  receipt  accordingly — ^all  of  which  is  better  evidence  than  the 
false  statement  of  interested  parties.    Deponent  solemnly  declares  that 
heneverhas  been  presented  with,  and  never  hasseeneitherof  the  accounts 
stated  as  amounting,  the  one  to  149 1|  370,  the  other  to  2,345 1|  042 :  depo- 
nent having  perused  the  remaining  portion  of  this  affidavit  careAilly, 
solemnly  declares  before  his  God  that  all  therein  contained  is  the  worst 
specimen  of  falsehood  and  misrepresentation  ;  falsehood  so  much  mixed 
up  with  a  little  truth,  and  artfully  blended,  that  the  truth  itself  has 
become  a  lie.     A  careful  examination  of  this  Garrett's  several  state- 
ments will  show  to  a  discerning  mind  how  utterly  false,  degraded, 
and  unworthy  of  credit  he  has  become  ;  Garrett  invents  a  most  artful 
tale,  talks  garrulously  as  well  as  falsely,  of  events  having  no  connexion 
whatever  with  the  point  at  issue,  and  having  no  character  or  bearing, 
except  to  heap  indiscriminate  abuse  on  a  man  whose  fault  was  that  he 
had  done  him  favors  ad  libitum;  and  te  make  the  whole  course  of  this 
Garrett  more  infamous  towards  deponent,  he  professed,  at  every  stab, 
the  greatest  friendship  and  sympathy  for  deponent.     The  sympathy 
and  friendship  of  an  Englishman  for  an  American  is,  at  best,  of  (£)ubt- 
ful  value,  and  where  ^'  interest  "  is  thrown  inte  the  scale  with  a  man 
so  utterly  unscrupulous,  perjury  follows  as  a  matter  of  course.     De- 
ponent does  not  envy  this  man  his  reflections,  his  cruel,  dastardly, 
and  unnatural  attack  will  just  as  surely  be  visited  on  his  own  head  as 
it  is  certain  that  there  is  a  God  in  heaven  ;  the  curses  of  the  injured 
will  follow  him  and  his  wherever  their  steps  may  lead  them.     And 
further  this  deponent  saith  not,  except  to  add  that  a  preparation  for  i 
departure  to-morrow,  for  himself  and  family,  from  a  land  where  b 
has  received  little  else  than  abuse  and  unkindess,  has  compelled  d6 
ponent  to  a  hurried  deposition  in  regard  to  matters  which  should  hAxt 
had  time  and  care. 

Deponent  further  declares  that  he  has  read  hurriedly  the  affidavie 
of  Mr.  Guigner,  that  he  is  not  surprised  thereat ;  Mr.  Guigner,  or 
rather  Schroder  &  Co.,  have  as  deep,  aye  a  deeper  interest  in  the  house 
of  Garrett,  in  deponent's  opinion,  than  any  one  else ;  they  are  their 


LLEWELLYN  JONES.  67 

guarantees.  Mr.  Guigner,  this  deponent  declares,  mistakes  the  whole 
matter  and  evidently  culopts  Mr.  Garrett's  false  statement ;  he  was  evi- 
dently engi^ed  with  Garrett  in  an  attempt  to  entrap  deponent  into 
impairing  the  government  claim,  which  deponent  was  determined  not 
to  do.  In  regard  to  claims  against  deponent  from  the  United 
States  being  sent  here,  it  is  the  first  time  deponent  has  heard  of  it, 
except  one  claim  of  abont  $100,  which  would  not  have  been  a  very 
serious  obj^tion;  but  all  this  is  part  and  parcel  witii  the  laxity  that 
seems  to  prevail  in  all  this  matter.  Mr.  Guigner  also  states,  falsely^ 
that  deponent  had  no  partnership  in  the  house  of  Jenkins  &  Co.;  here 
is  another  palpable  contradiction.  Mr.  Garrett  stated  that  deponent 
had  an  interest  in  the  house;  so  states  it  under  oath  ;  so  stated  it  when 
questioned  before  Mr.  Wise.  The  articles  of  agreement  were  pro- 
duced and  Mr.  Garrett  stated  that  all  the  conditions  were,  on  depo- 
nent's part,  fulfilled ;  further  deponent  saith  not. 

LLEWELLYN  JONES. 

Sworn  to  at  Bio  de  Janeiro  this  the  23d  day  of  April,  1846,  before  me. 

GEO.  W.  GORDON, 
Constd  of  the  United  States. 


Document  A^  rtf erred  to  in  the  foregoing  deposition  of  Llewdlyn  Jones. 

Bio  db  Janeiro,  April  20, 1845. 

Deab  Sib  :  Early  in  this  month  I  called  on  you  for  your  advice  in 
regard  to  my  selling  out  my  interest  in  the  house  of  Jenkins  &  Co., 
stating,  among  other  reasons,  my  utter  want  of  confidence  in  Mr. 
Jenkins,  the  enmity  of  Captain  Gregory  to  the  concern  on  my  account, 
and  the  prayers  of  my  wife  that  I  would  not  remain  in  a  land  of  little 
honesty  and  no  religion. 

Ton  advised  me  to  sell  out,  and  on  my  asking  you  what  Jenkins  & 
Co.  should  pay  me  in  retiring,  you  replied  that  if  you  were  a  partner 
there,  you  would  not  sell  out  at  less  tnan  |10,000.     I  remarked  that 
my  chief  consideration  would  be  to  receive  a  sum  so  low  that  the  par- 
ties could  not  have  any  reference  to  the  profits  or  commissions,  that 
they  seemed  so  desirous  of  proffering;  that  I  would  sacrifice  all  else  to 
prevent  anything  appertaining  to  commissions  from  coming  into  the 
negotiation  for  the  disposal  of  this  interest.     I  desired  you  to  see  Mr. 
Garrett  and  explain  my  views,  and  request  him,  if  he  could  not  talk  of 
business  without  alluding  to  commissions,  to  make  his  estimate  of 
what  my  interest  was  worth  to  them,  and  deduct  firom  that  amount 
whatever  sum  was  on  his  mind  as  commissions^  and  give  me  the  bal- 
ance, and  that  this  amount  would  satisfy  me,  whatever  it  might  be, 
rather  than  twice  the  sum  estimated  in  any  other  way. 

I  understood  you  to  say  that  you  had  communicated  these  views  to 
3Cr.  Garrett,  to  which  he  had  assented.  Will  you  have  the  goodness 
to  state  whether  this  was  or  was  not  the  substance  of  my  conversa- 
tion, &c.,  with  you. 

I  am,  very  respectfully,  your  obedient  servant, 

LLEWELLYN  JONES. 
A.  E.  Watson,  Esq. 

Rep.  0.  0.  131 6 
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Bio  bb  Jaheiro,  AprU  21,  1845. 

Dbab  Sib  :  In  reply  to  your  commnnicatioii  of  yesterday,  the  20th 
instant,  on  the  other  side  of  this  sheet,  I  would  oh^erve  that  the  oon- 
versation  which  passed  between  us,  relative  to  yonr  selling  out  your 
interest  in  the  firm  of  Messrs.  Jenkins  &  Co.,  is,  as  far  as  I  recollect, 
entirely  correct,  and  that  when  I  proposed  the  arrangement  to  Mr. 
Garrett,  at  yonr  ^request,  I  do  not  remember  that  he  mad^  any  objec> 
tion  to  the  same. 

I  am,  very  respectfully,  your  obedient  servant, 

A.  E.  WATSON. 

L.  Jones,  Esq. 


Consulate  op  the  United  States, 

Bio  de  Janeiro. 

I,  the  undersigned,  consul  of  the  United  States  of  America,  hereby 
certify  the  two  foregoing  letters,  as  documents  referred  to  in  Lle- 
wellyn Jones'  deposition,  to  be  true  copies  of  the  originals  presented 
to  me  by  the  said  Jones. 

fr  ai  Gtiven  under  my  hand  and  seal  of  office  on  this,  the  23d  day 
l-^-^-J  of  April,  1845. 

GEO.  WM.  GORDON, 

Consul  of  the  United  States. 


Consulate  of  the  United  States. 

Bio  de  Janeiro. 

I,  the  undersigned,  consul  of  the  United  States  of  America,  hereby 
certify  the  foregoing  to  be  a  correct  copy  of  the  original,  on  record  at 
this  consulate. 

Given  under  my  hand  and  seal  of  office  on  this,  the  28th  day  of 
April,  1845. 

GEO.  W.  GORDON, 

Consul  of  the  United  StcUes. 

I  certify  that  the  foregoing  is  a  true  copy  of  the  original  in  Com- 
modore Turner's  possession. 

JAMES  A.  FAWNS, 

Commodore's  Secretary, 
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No.  15. 

United  States  Ship  Babitan, 
Harbor  of  Bio  de  Janeiro ^  April  23, 1845. 

Sir:  Mr.  Robert  Garrett  and  Mr.  E.  F.  Jenkins,  the  two  partners 
of  the  house  of  Jenkins  &  Co.,  having  acknowledged  that  tney  had 
paid  a  bribe  of  five  per  cent,  to  the  late  purchasing  agent,  Mr.  Lle- 
wellyn Jones,  for  all  purchases  made  by  him  on  account  of  the 
United  States,  I  hereby  direct  that  you  have  no  business  transactions 
with  this  house  from  this  date. 
I  am,  very  respectfully,  your  obe(^ient  servant, 

DAN.  TURNER, 
Commanding  U.  8.  Squadron^  Brazil  Station. 

To  Mr.  Jaices  Fbrgtjhon, 

{71  S.  N.  Storekeqpery  Bio  de  Janeiro. 

I  certify  that  the  above  is  a  true  copy  of  the  original. 

JAMES  A.  FAWNS, 

Commodore's  Secretary. 
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BOBERT  S.  GABNETT. 


Dbcbmbkr  1S»  1857.^  Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of  the 

day  for  to-morrow,  and  ordered  to  printed  • 


The  OouBT  OF  Claims  submitted  tbe  following 

REPORT. 

To  ike  honorable  the  Senate  and  House  of  ByMreBentaiivea  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectftilly  presents  the  following  documents 
as  the  report  in  the  case  of 

ROBERT  S.  GARNETT  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Letter  of  Deputy  Solicitor  to  the  Paymaster  General,  his  reply, 
and  copies  of  letters  therein  referred  to,  transmitted  to  the  House  of 
Bepresentatives. 

3.  Claimant's  brief. 

4.  Solicitor's  brief. 

5.  Opinion  of  the  Court,  refusing  an  order  to  take  testimony. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  a  1  ^^  ^^  ^^^  Court,  at  Washington,  this  seventh  day  of  Decern- 
^^ *J  ber,  A.  D.  1857. 

SAML.  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  Judges  of  the  Court  of  Claims : 

The  petition  of  Robert  S.  Garnett  respectfully  shows :  That  he  is  a 
major  in  the  army  of  the  United  States ;  that  for  the  period  of  time 
intervening  between  the  29th  of  June,  in  the  year  1846,  and  the  31st 
of  January,  in  the  year  1849,  he  did,  under  a  regular  appointment, 
till  the  place  and  perform  the  duties  of  aid-de-camp  to  Major  General 
Z^achary  Taylor.    During  that  period  he  was  a  lieutenant. 

And  your  petitioner  further  shows  unto  your  honors,  that  by  the 
lixth  aection  of  the  act  of  Congress  approved  Januu'y  11,  1812,  and 
entitled  ''An  act  to  raise  an  additioncd  military  force,"  it  is  enacted 
''  that  aida-de-camp  to  minors  general  shall  be  entitled  "^  *  *  ix>  four 
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rations ;"  and  that  by  the  twelfth  section  of  an  act  of  Oongress  ap- 
prored  the  24th  of  April,  1816,  entitled  '^  An  act  for  organizing  the 
general  Btaff,  and  making  further  provisions  for  the  army  of  the 
United  States,"  it  is  enacted  ''  that  one  additional  ration  be  allowed 
to  all  subaltern  officers  of  the  army." 

And  your  petitioner  further  shows  unto  your  honors,  that  at  the 
time  of  the  passage  of  the  act  of  1812,  '^  subalterns  of  the  army  were 
allowed  but  two  rations,  and  at  that  time,  and  at  the  time  the  act  of 
1816  was  passed,  aids^de-camp  were  required  to  be  selected  from  that 
grade  of  officers,  and  that,  consequently,  aids-de-camp  are  entitled  to 
receire  the  rations  granted  to  them  by  the  act  of  1812,  and  the  ad- 
ditional ration  granted  to  ^^  subaltern  officers  of  the  army  "  by  the  act 
of  1816. 

And  your  petitioner  further  shows,  that  by  an  act  approved  the  2d 
of  March,  1827,  ''each  captain  and  subaltern  in  the  army  shall  be 
allowed  one  additional  ration,"  with  this  proviso,  ^'that  no  subaltern 
in  the  performance  of  staff  duty,  for  which  he  receives  extra  compen- 
sation, shall  be  entitled  to  the  additional  ration  herein  provided  for;" 
that  in  consequence  of  this  proviso,  aids-de-camp  do  not  claim  the 
additional  ration  allowed  by  this  act ;  but  that  the  former  acts  above 
mentioned  have  no  such  provisos,  and  are  accompanied  by  no  such  re- 
strictions or  distinctions. 

Tour  petitioner  therefore  claims  to  be  entitled  to  the  additional 
ration  granted  by  the  act  of  1816,  to  **  subaltern  officers  of  the  army," 
for  his  services  as  aid-de-camp  to  Greneral  Taylor,  as  above  mentioned, 
during  the  time  he  so  served,  and  which  has  hitherto  been  refused  to 
him,  and  to  obtain  which  he  prays  the  judgment  of  this  court,  and  so^ 
as  in  duty  bound,  he  will  ever  pray,  &c. 

R.  S.  OARNETT. 


State  op  Virginia,     )  .      .. 
County  of  Elizabeth  City,  ]  ^  ^^' 


Before  the  undersigned,  a  justice  of  the  peace  in  and  for  the  county 
aforesaid  in  the  State  of  Virginia,  personally  came  Robert  S.  Garnett, 
and  made  oath  that  the  matters,  facts,  and  things  set  forth  and  con- 
tained in  the  foregoing  petition  are  true  to  the  best  of  his  knowledge 
and  belief.     Given  under  my  hand  this  4th  day  of  August,  1855. 

FAYETTE  JONES,  J.  P.     [seal.] 

State  of  Virginia,  }  .      ., 
Elizabeth  City  County,  S 

I,  Samuel  S.  Howard,  clerk  of  the  county  in  the  county  and  State 

aforesaid,  do  certify  that  Fayette  Jones,  whose  name  is  signed  to  tke 

writing  above,  is  a  justice  of  the  peace  in  and  for  said  county,  legally 

authorized  to  admini&ter  oaths  and  take  acknowledgments,  and  tliat 

I  verily  believe  his  signature  above  is  genuine. 

Tai^AT  1       Given  under  my  hand  and  the  seal  of  said  court,  thi«  4th 
[SEAL.  J  ^^y  ^f  August,  1855. 

S,  S.  HOWARD,  Clerk. 
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Ofsicb  op  SoMcrroK  op  Court  op  Claims, 

June  15,  1857. 

Sib  :  Major  B.  S.  Garnett  claims  that^  while  lieutenant  and  aid  to 
Major  Greneral  Taylor,  he  was  entitled  to  five  rations,  viz :  fonr  under 
the  act  of  January  11,  1812,  and  ^'  one  additional  ration"  under  the 
act  of  April  24,  1816. 

His  counsel,  in  argument,  referred  to  the  Army  Register  for  1857^ 
where,  in  the  pay  table,  it  is  stated  that  the  aid  is  entitled,  in 
addition  to  his  pay,  &c.,  as  lieutenant,  to  one  ration  ;  which,  taking 
the  lieutenant's  rations  at  four,  (namely,  two  by  act  of  1802,  one  by 
act  of  1816,  and  one  by  act  of  1827,)  would  make  the  aid's  rations 
fire,  as  claimed. 

The  Court  desire  an  authentic  explanation  of  the  entry  above 
referred  to  in  the  Army  Register,  and  have  instructed  me  to  request 
it  of  you. 

Please  append  a  copy  of  this  note  to  your  answer,  that  the  Court 
may  see  the  scope  of  the  inquiry  in  connexion  with  your  reply,  which 
may  be  addressed  to  me. 

Very  respectfully, 

JOHN  D.  Mcpherson, 

Deputy  Solicitor. 
Colonel  B.  F.  Larkkd, 

Paymaster  Oenerid  United  States  army. 


Patmaster  General's  Office, 

June  16,  1857. 

Sir  :  In  reply  to  your  letter  of  the  16th  instant,  in  reference  to  the 
additional  ration  claimed  by  Major  R.  S.  Garnett  while  serving  as 
aid-de*camp  to  a  major  general,  I  have  to  state  that  the  pay  table 
printed  in  the  Army  Register  is  deemed  incorrect  in  allowing  an 
addttioual  ration  for  such  service. 

The  additional  ration  introduced  in  the  Register  was  probably 
designed  to  show  that  aids-de-camp  to  majors  general  did  not,  like 
thofle  to  brigadiers,  come  within  the  meaning  of  the  proviso  of  the  2d 
section  of  act  2d  March,  1827,  which  would  have  given  three  instead 
of  four  rations  per  day. 

The  allowance  of  rations  to  the  aid  of  a  major  general  is  fixed  by 
the  acts  of  May  30,  1796,  and  January  11,  18.2,  and  under  the 
opinion  of  the  Comptroller,  (a  copy  of  which  is  enclosed,)  the  allow- 
ance has  not  been  affected  by  subsequent  legislation. 

I  also  send  a  copy  of  the  regulations  for  the  pay  department,  (the 
official  gnide  for  disbursing  officers,)  and  by  turning  to  page  12  you 
will  find  the  pay  and  allowances  of  an  aid-de-camp  in  addition  to 
thoee  of  lieutenant. 

Respectfully,  your  obedient  servant, 

BENJAMIN  F.  LARNED, 

Paymaster  General. 
J.  D.  McPherson,  Esq., 

Deputy  Solicitor  Court  of  Claims. 
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Tbbasurt  Dbpartkbrt, 
8eemd  ComiptrMer'9  Qffioe^  April  1%  1844. 

The  qnestioii  '^  wbetber  an  aid-de^camp  to  a  major  general  is  enti- 
tled to  the  additional  ration  given  to  snhaltems  by  the  act  of  April 
24,  1816/'  is  submitted  to  me  for  decision. 

I  think  not.  Although  aids-de-camp  are  taken  from  the  subalterns 
of  the  line,  they  do  not  reoeire  subsistence  and  forage  as  officers  in 
the  line,  and  consequently  are  not  affected  by  any  law  diminishing  or 
increasinff  the  allowance  to  such  officers.  By  the  act  of  May  30, 
1796,  each  aid-de-camp  was  ^'entitled  to  four  rations  of  provisions  for 
his  daily  subsistence ;"  but,  by  the  same  act,  a  lieutenant  received 
but  two,  clearly  indicating  that  the  allowance  of  rations  to  the  aid- 
de-camp  had  no  reference  to  his  rank  or  amount  of  subsistence  in  the 
line. 

The  same  principle  is  recognized  in  the  act  of  January  11^  1812. 
It  is  to  be  remarked  thai  aids-oe-camp  hare  increased  pay  'Mn  addi- 
tion to  their  pay  in  the  line,"  but  not  so  in  regard  to  their  svImsUmet 
and  f (/rage.  For  these  a  fixed  amount  is  allowed  in  full  and  not  '^  in 
addition,"  &c.,  as  in  the  case  of  pay.  I  am  clearly  of  opinion  that 
the  proviso  in  the  12th  section  of  the  act  of  April  24,  1816,  does  not 
apply  to  aids-de-camp. 

ALBION  K.  PARRK, 

ComptroUer. 

Lieutenant  P.  Kbarket,  U.  8.  A.y 

Aid-de-Camp  to  Mtyor  General  Scott. 


Tebasurt  Dbpaktmsnt, 
Second  CompiroUer's  Office,  December  30, 1850. 

Sir  :  Your  letter  of  the  12th  instant,  inquiring  whether  as  aid-de- 
camp to  the  late  Major  General  Taylor  you  are  not,  by  virtue  of  the 
act  of  April  24, 1816,  entitled  to  a  fifth  ration,  has  been  duly  received 
and  considered. 

I  do  not  find  that  this  additional  ration  was  ever  claimed  by  any 
aid-de-camp  until  April,  1844,  when,  on  application  for  it  by  Lieuten- 
ant  Kearney,  as  aid-de-camp  to  Major  General  Scott,  it  was  decided  by 
the  then  Comptroller  that  the  law  did  not  warrant  its  allowance.  I 
have  looked  into  the  several  statutes  beariug  on  the  question,  and  I 
am  not  satisfied  that  the  decision  of  my  predecessor  was  erroaeous. 
But  if  I  thought  so  I  should  not  feel  justified  in  disturbing  a  oonstrao- 
tion  of  a  statute  which  had  prevailed  for  more  than  thirty  years  iron 
the  time  of  its  enactment,  and  thereby  opening  all  the  accouDta  of 
aids-de-camp,  accruing  during  that  long  period,  for  readjustment. 

These  reasons,  I  think,  should  also  deter  me  from  seeking  the  opinioi 
of  the  Attorney  General  on  the  question. 

I  am,  &c.« 

HILAND  HALL, 
Comptroller. 

Major  B.  S.  Gabnbti, 
Jefferson  BarrackSj 


<«J.lJ1 
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VB.  \  No.  244. 

Ths  Unhbd  Statbb.  > 

FetiHafMT*B  hritf. 

The  petitioner  claims  the  additional  ration  allowed  to  ''  to  all  rab- 
altem  officers  of  the  army,"  by  the  twelfth  section  of  the  act  of  24lh 
April  181&— from  the  29th  of  June,  1846,  to  the  Slst  of  Jannarj^ 
I&49,  while  he  was  aid-de-camp  to  Major  General  Zachary  Taylor. 

The  aid  of  a  major  general  most  be  selected  from  the  snhalterDS  of 
the  line. 

The  aet  of  January  11, 1812,  2d  Statutes  at  Large,  671,  section  six, 
enacts  that  the  aids  to  ma^or  generals  *'  shall  be  entitled  to  twenty-four 
dollars  monthly  in  addition  to  their  pay  in  the  line,  and  ten  dollars 
monthly  for  forage,  and  four  rations."  The  act  of  March  3,  1816, 
3d  Statutes  at  L^ge,  224— the  first  act  passed  after  the  act  of  Jan«» 
uary  11,  1812 — ^'  fixing  the  military  peace  establishment  of  the  United 
States,"  at  section  thinl,  enacts  that  the  '^  aids-de-camp"  of  miyor 
generals  shall  be  selected  from  ^'  sifiotterM  cf^  Itne." 

The  act  of  March  2, 1821,  3d  Statutes  at  Large,  616— ^<  An  ael 
to  reduce  and  fix  the  military  peace  establishment  of  the  United 
States ;"  and  by  which  the  number  of  major  generals  is  reduced— at 
section  five,  enacts,  that  the  *^  aids-de-camp"  shall  be  selected  from 
the  stcialtoms  iifiht  Ztse. 

Under  these  acts  it  is  evident  that  ^<  aids-de-eamp"  to  mamr  gen* 
erals  must  haye  been  selected  from  the  grade  of  BfAalJttrM  of  the  line. 

The  act  of  June  18, 1846,  9th  Stat.,  17,  cited  in  the  solicitor's  brief, 
is  merely  temporary,  being  supplemental  to  an  act  ^^  proriding  for 
the  prosecution  of  the  war  with  Mexico;"  and,  by  its  first  section^ 
pTOTides  for  the  reduction  of  appointments  made  under  it  to  the  milFi 
tary  peace  establishment,  fixed  oy  the  acts  of  1816  and  1821,  upon 
the  conclusion  of  peace.    Eyen  were  this  otherwise,  the  claimant  was 

rinted  aid  on  the  29th  of  June,  1846,  when  both  General  Taylor 
himself  were  in  Mexico,  long  before  the  army  there  could  haye 
been  adyised  of  the  passage  of  an  act  which  had  been  approyed  only 
eleyen  days  before.  The  conclusion,  then,  is  ineyitable,  that,  under 
the  old  acts,  '^fixing  and  reducing,  and  fixing  the  military  peace 
establishment,"  the  claimant  being  ^'a  subaltern  of  the  line,  was 
aroointed  ^'  aid«de-Mmp"  to  Mi^r  General  Taylor. 

Ming  a  subaltern^  he  is  entitled  to  all  the  allowances  belonging  to 
that  grade,  unless  otherwise  provided  by  law. 

While  the  act  of  1815  was  in  full  force,  which  required  that  all 
aids  to  major  generals  should  be  selected  from  the  grade  of  subalterns* 
an  act  was  psMed  (see  act  24th  April,  1816,  3  Stat.,  297)  by  the  12tik 
section  of  which  ^^  one  additional  ration  was  allowed  to  all  subaltern 
officers  of  the  army. ' ' 

This  ration  being  allowed  to  all  subalterns,  without  any  reference 
to  their  seryice>  to  wit,  whether  it  is  rendered  in  the  line  or  upon  the 
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staff,  it  is  claimed  that  the  aids  to  major  generals,  being  by  law 
quired  to  be  of  the  grade  of  subalterns  of  the  line,  come  within  its 
purview,  and  are  entitled  to  all  of  its  benefits. 

It  is  contended  by  the  government  that  this  last  ration  is  given  to 
the  subalterns  in  addition  to  their  rations  as  sybdUems;  that  the  act  of 
January  11,  1812,  fixes  the  rations  of  aids  to  major  generals  at  four, 
and  that  it  is  not  the  intention  of  this  act  of  1816  to  alter  the  allow- 
ances to  aids  in  any  way. 

If  this  reasoning  be  correct,  it  makes  the  subsequent  legislation  on 
the  subject  of  rations  simply  ridiculous.  In  1827  an  act  was  passed 
(see  act  of  March  2, 1827^,  4  Stat.,  227)  entitled  '<  An  act  giving  further 
compensation  to  captains  and  subalterns  of  the  army  in  certain  eases," 
the  first  section  of  which  allowed  to  each  subaltern  of  th«  army  '^  one 
additional  ration,"  and  the  second  section  of  which  provided  ^'that 
no  subaltern  officer  who  should  be  in  the  performance  of  any  8t«ff  duty 
for  which  he  received  any  extra  compensation  should  be  entitled  to 
the  additional  ration  therein  provided  for."  If  the  act  of  1812  fixed 
the  compensation  of  aids  (staff  officers)  in  the  contemplation  of  the 
legislature,  why  add  this  proviso?  If  it  was  intended  that  ^^aids-de- 
camp" to  major  generals  should  neither  be  allowed  the  ration  pro- 
vided  by  the  act  just  cited,  (March  2,  1827,)  nor  that  allowed  by  the 
act  of  1816,  why  incorporate  into  one  a  proviso  which  expresses  this 
intention,  and  leave  the  other  without  any  such  proviso? 

Again,  the  government  seems  at  last  to  desert  its  position,  that  the 
act  of  1812  fixes  the  rations  of  the  aid  at  four,  and  resorts  to  an  in- 
genious arrangement  of  the  subaltern's  rations,  which  reaches  exactly 
the  same  result.  But  the  acts  of  Congress  are  direct  and  explicit,  and 
the  allowances  of  rations  are  made  unprovisionally  until  the  act  of 

1827. 

It  is  evident,  from  all  the  legislation  on  the  subject,  that  it  was, 
and  has  been,  the  intention  of  Congress  from  the  first  to  give  a  higher 
rate  of  compensation  and  greater  allowances  to  officers  serving  in  the 
capacity  of  aids  to  major  generals  than  to  those  serving  in  the  line. 
When  the  act  of  January  11,  1812,  was  passed  subalterns  received 
but  two  rations.     The  6th  section  of  this  act  gave  to  aids  of  major 
generals  four.     When  the  act  of  1815  fixed  the  peace  establishment 
this  allowance  was  continued  to  otcb,  and  it  was  enacted  that  they 
should  be  selected  from  subaUems,  and  that  when  the  subaltern  be- 
came an  aid  he  received  additional  or  increased  allowances.     This 
state  of  things  no  longer  exists,  if  the  position  taken  by  the  govern* 
ment  at  this  time  be  correct.     By  the  acts  of  1816  and  1827  the  ra- 
tions of  the  subaltern  have  been  raised  to  /cmr,  while  by  the  reasoning 
now  adopted  the  rations  of  aids  to  major  generals  remain  as  they  were 
in  1812,  and  are  therefore  just  the  same  in  amount,  to  wit,  four.     So 
that,  in  fact,  the  spirit  of  the  act  of  1812  has  been  defeated  by  subse- 
quent legislation,  and  the  subaltern  who  formerly  had  his  allowantf 
of  rations  increased  by  being  promoted  to  fill  the  rank  of  aid  to  • 
mqor  general  has  them  continued  to  him  just  as  they  were  before  hiB 
promotion,  and  this,  too,  notwithstanding  the  act  of  1821    (3  Stat., 
615)  by  its  5th  section  imposes  additional  duties  upon  him. 

The  true  spirit  of  the  legislation  seems  to  be  this :  The  act  of  1812 
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gaye  the  aid  fonr  rations,  he  having  while  subaltern  only  two  ;  the 
act  of  1816  added  one  to  the  rations  of  each^  making  those  of  the 
subaltern,  when  aid,  five  ;  when  in  the  line  three  ;  the  act  of  1827 
increased  the  rations,  but  by  its  proviso  declared  that  the  subaltern, 
when  npon  the  staff,  should  not  receive  this  increase,  thereby  leaving 
his  rations,  when  aid,  where  the  other  laws  had  placed  them. 

After  the  argument  of  this  case,  the  court  desiring  to  be  advised  as 
to  the  practice  of  the  Department  of  War,  under  these  different  laws, 
requested  the  Solicitor  to  file  with  the  papers  of  the  case  some  official 
evidence  as  to  what  that  practice  was.  The  letter  of  the  Paymaster 
Greneral  of  June  16  is  filed  by  the  Solicitor  in  conformity  with  that 
request. 

This  letter,  in  the  first  place,  corrects  an  error  in  the  pay  table,  as 
contained  in  the  Army  Begister  for  1857  ;  then  states  that  the  mistaken 
entry  in  the  Register  was  probably  designed  to  those  that  aids-de-camp, 
to  major  generals  did  not,  like  those  of  brigadiers,  come  within  the 
meaning  of  the  proviso  of  the  act  of  1827;  and  lastly,  that  the  allow- 
ance to  aids  of  major  senerals  is  fixed  by  the  act  of  30th  May,  1796, 
and  11th  January,  1812  ;  and  under  the  opinion  of  the  Comptroller, 
already  filed,  the  allowance  has  not  been  affected  by  subsequent  legis- 
lation. 

The  act  of  1827,  sec.  2,  or  rather  the  proviso  thereto,  couM  not 
possibly  be  more  general  in  its  terms  ;  no  subaltern  officer  in  the  per- 
ibrmance  of  staff  duty,  for  which  he  receives  an  extra  compensation, 
can  be  allowed  the  ration  therein  provided.  Aids  to  major  generals 
have  never  claimed  it.  It  is  not  easy  to  discover  how  the  department 
finds  authority  to  make  a  distinction  under  this  act  between  the  aids 
of  major  and  brigadier  generals.  They  are  both  ^'  staff  duties,"  for 
which  ^'  extra  compensation  is  received^"  and  are  unquestionably  both 
within  the  meaning  of  the  proviso. 

But  it  is  not  with  the  interpretation  of  the  law  by  the  government 
that  we  have  to  do,  but  with  the  practice  under  it.  And  neither  the 
letter  of  the  Paymaster  Qeneral,  nor  the  fact,  bears  the  Solicitor  out 
in  his  statement  made  in  the  brief,  as  to  the  ^'  contemporaneous  con- 
struction, and  the  construction  ever  since"  the  passage  of  the  act  of 
1812  of  that  law.*  The  letter  of  the  Paymaster  General  refers  for  this 
practice  to  the  opinion  of  the  Comptroller,  made  at  a  comparatively 
recent  date,  in  the  case  of  Kearney,  and  nothing  is  said  as  to  whether 
this  decision  has  not  been  protested  against  by  the  officers  affected  by 
it.  The  fact,  as  far  as  it  can  be  ascertained,  being,  that  such  protests 
have  been  made*  It  will  be  borne  in  mind,  too,  that  the  army  has 
but  one  major  general  since  the  act  of  1821,  consequently,  the  num- 
ber of  these  aids  must  be  very  small,  and  it  could  hardly  be  fair  to  in- 
terpret their  acquiescence  in  a  department  decision  as  an  abandonment, 
on  their  part,  of  any  claim  they  might  have  against  that  decision. 

The  contemporaneous  construction  of  the  act  of  January  11,  1812, 
was  that  the  four  rations  therein  granted  to  aids  to  major  generals, 
were  to  be  in  addition  to  their  rations  in  the  line,  and  general  officers 

*  Mv  remark  applies  not  to  the  act  of  1812,  but  to  the  act  of  1816,  under  which  the  clahn 
m  madew — (See  Comptroller's  letter  of  December  30,  1850.)— John  D.  McPhbrson,  Dqmiy 
ScHdior 
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were  to  be  paid.  This  was  done  np  to  a  late  date  in  1816|  or  early  in 
1816,  as  will  be  seen  by  reference  to  voucher  No.  2,128,  in  the  acoonnt 
of  Paymaster  Bobert  Brent,  December,  1816,  Second  Auditor's  office. 
I  am  informed  at  the  Paymaster  Oeneral's  office,  that  in  this  case, 
and  the  case  of  Lieutenant  Bichard  Henry  Lee,  the  question  was  first 
raised,  and  after  argument  it  was  settled  that  theae  rations  were  not 
to  be  considered  additional. 

This  was  before  the  act  of  1816 — ^under  which  the  claimant  makes  his 
claim.  He  appeals  to  this  Court  from  the  decision  and  regulation  of 
the  department  made  thereunder.  And  to  this,  the  only  court  of  appeal 
open  to  him,  he  brings  this  decision  for  revision,  nlaoes  his  case  upon 
the  acts  of  Congress,  and  asks  a  decision.  It  will  be  hard  if  be  is  to 
be  concluded  in  the  court  of  appeal  by  any  decision  of  the  court  be- 
low,   

W.  B.  WBBB, 


IN  TSE  COUHT  OF  CLAIMS.    Ko.  tU. 

ROBEBT  S.  GABNETT  v$.  THE  UNITED  STATES. 

BrvBf  of  United  SUOea  SolioUar. 

The  act  of  March  16,  1802,  sec.  6,  (2  Stat.,  1S2,)  gave  a  lieutenant 
two  rations  per  day. 

The  act  of  January  11, 1812,  sec.  6,  (2  Stat.,  671,)  gave  the  aid-de- 
t)amp  of  a  major  general  four  rations  per  day. 

It  has  nerer  been  claimed  by  any  one,  nor  is  it  claimed  now  by  the 
petitioner,  that  an  aid,  being  a  subaltern,  was  entitled  to  both  rates 
of  allowance,  two  rations  as  subaltern,  and  four  as  aid,  making  aix  in 
all.  On  the  contrary,  the  constr action  has  always  been  that  the  officer 
could  take  only  in  one  capacity  as  aid  or  as  subaltern. 

The  act  of  April  24,  1816,  sec.  12,  (3  Stat.,  297,)  allowed  ''one 
additional  ration"  ^^  to  all  subaltern  officers  of  the  army/' 

It  is  claimed  in  this  petition  that  a  subaltern  officer  of  the  army, 
being  a  major  general's  aid,  and,  as  such,  drawing  four  rations  under 
the  act  of  1812,  is  entitled  under  the  act  of  1816  to  draw  one  ratios 
in  addition  to  the  four,  making  five  in  all. 

The  contemporaneous  construction  was,  and  the  construction  ever 
since  has  been,  that  the  aid  could  receive  only  his  four  rations  under 
the  act  of  1812  ;  that  the  additional  ration  given  to  the  subaltern  iM 
in  addition  to  those  which  had  already  been  given  to  him  aa  sicbal/ers, 
not  in  addition  to  those  which  had  been  given  to  him  as  aid. 

If  then  an  aid,  being  a  subaltern  officer,  and  drawing  four  rations 
as  aid,  cannot  claim  the  two  rations  given  to  every  subaltern  by  the 
act  of  1812,  on  what  ground  does  he  claim  the  one  additional  ration 
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given  to  every  aubaltern  by  the  act  of  1816?  The  argument  rests 
upon  the  fact,  that ''  when  the  act  of  1816  was  passed  all  aids  were 
snbalterns."  The  answer  to  this,  however,  is  the  same  that  would  be 
given  if  the  aid  claimed  the  two  original  rations  under  the  act  of 
1812,  vi2 :  that  the  entire  rations  of  the  aid  shall  not  exceed  four, 
this  being  implied  in  the  act  giving  him  four  rations ;  and  that  the 
act  giving  the  additional  ration  to  all  subalterns  is  to  be  construed, 
like  the  act  giving  two  rations  to  all  subalterns,  as  being  subject  to 
the  condition  that  the  subaltern  may  waive  his  right  to  them,  and 
does  waive  his  right  to  them,  by  taking  a  staff  appointment,  which 
entitles  him  to  a  specific  and  higher  rate  of  allowance.  Or  the  act  of 
1812  may  be  construed,  as  it  seems  to  be  understood  by  the  pay  de- 
partment^ as  giving  to  the  aid  such  number  of  rations,  in  addition  to 
those  due  to  his  line  rank,  as  will  make  the  whole  number  up  to  four. 

It  is  alleged  in  the  petition,  that  when  the  act  of  January  11, 1812, 
was  passed,  all  aids  were  by  law  subalterns.  This  is  an  error.  By 
the  act  of  March  3,  1799^  sec.  (1  Stat.,  749,)  a  m^or  general's  aid 
might  be  a  captain,  and  when  the  rank  of  major  general  was  abol- 
ished, the  aid  of  a  brigadier,  by  the  act  of  March  16>  1802,  sec.  3, 
might  be  a  captain.  When  the  rank  of  major  general  was  restored 
by  the  act  of  January  11,  1812,  above  cited,  he  was  not  restricted  to 
any  rank  in  the  selection  of  his  aid.  The  restriction  to  subalterns 
was  made  by  the  act  of  March  3, 1816,  sec.  5,  (3  Stat.,  224,)  and  was 
removed  by  the  acts  of  June  18,  1846,  sec.  8,  (9  Stat.,  p.  18,)  before- 
the  petitioner  was  appointed  aid.  So  £sir  then  as  the  argument  for 
petitioner  may  rest  upon  the  proposition  that  ^^all  aids  were  subalr^ 
terns,"  the  answer  is,  that  this  was  an  accident — ^that  the  propositioi^ 
is  not  universally  true  of  aids,  and  that  therefore  conclusions  baeed 
upon  it  cannot  be  universally  true. 

The  act^  of  1816  increased  the  allowance  of  the  subaltern  by  one 
ration.  An  act  of  March  2,  1827^  (4  Stat.^  227,)  gave  to  every  sub- 
altern not  in  the  receipt  of  extra  compensation  for  staff  duty  one  ad- 
ditional ration.  Thus  the  subaltern  was  entitled  certainly  to  three- 
rations,  and  conditionally  to  four.  A  subaltern  acting  as  commis- 
sary, and  receiving  thereior  |20  per  month  extra  compensation,  could 
draw  but  three  rations  ;  acting  as  aid  to  a  major  general,  and  receiv- 
ing therefor  $24  per  month,  he  could  have  drawn  but  three  rations, 
had  not  the  act  itself  provided  that  he  should  have  four. 

If  Lieutenant  Garnett  was  drawing  his  four  rations  when  appointed 
aid,  the  effect  of  that  staff  appointment,  carrying  with  it  |24  per 
month  extra  compensation,  was  to  take  away  the  ration  given  by  the 
act  of  1827,  leaving  him  three  under  the  acts  of  1802  and  1816,,  but 
entitling  him  at  the  same  time  to  four  rations,  it  made  good  the  one 
ration  which  it  rendered  him  incapable  of  receiving  under  the  act  of 
1827.  Thus  it  may  be  said  that  Lieutenant  Garnett,  being  an  aid, 
-was  entitled  to  two  rations  under  the  act  of  1802,  one  additional 
ration  under  the  act  of  1815,  and  one  more  to  complete  his  allowance- 
as  aid ;  or  that  he  relinquished  all  other  allowance  than  that  of  aid,. 
and  drew  the  four  rations  in  that  capacity. 

JNO.  D.  MgPHERSON, 

Deputy  Solicitor^ 

Eep.  0.  0.  132 2 
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IN  THE  OOUBT  OF  CLAIMS. 

BoBERT  8.  Garneit  v8.  Thb  Unitbd  States- 

ScABBURQH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  the  following  case :  He  is  a  major  in  the  army 
of  the  United  States.  For  the  period  intervening  hetween  the  29th  of 
June,  A.  D.  1846,  and  the  Slst  of  January,  A.  D.  1849,  he  filled, 
under  a  regular  appointment  the  place,  and  performed  the  duties  of 
aid-de-camp  to  Major  General  Zachary  Taylor. 

By  the  sixth  section  of  the  act  of  Congress,  approved  January  11, 
A.  D.  1812,  entitled  ^^  An  act  to  raise  an  additional  military  force,'* 
it  is  enacted,  that  the  aids-de-camp  of  major  eenerals  ^'  shall  each  he 
entitled  to  *  *  *  four  rations ;  and  hy  the  twelfth  section  of  an 
act  of  Congress,  approved  on  the  24th  day  of  April,  A.  D.  1816, 
entitled,  '^  An  act  for  organizing  the  general  staff,  and  making  further 
provisions  for  the  army  of  the  United  States,"  it  is  enacted  "That 
one  additional  ration  he  allowed  to  all  subaltern  officers  of  the  army." 

At  the  time  of  the  passage  of  the  act  of  1812,  suhallerns  of  the 
army  were  allowed  but  two  rations,  and  at  that  time,  and  at  the  time 
the  act  of  1816  was  passed,  aids^e-camp  were  required  to  be  select-ed 
from  that  grade  of  officers,  and,  consequently,  aids-de-camp  are  enti- 
tled to  receive  the  rations  granted  to  them  by  the  act  of  1S12,  and 
the  additional  ration  granted  *'  to  all  subaltern  officers  of  the  army" 
by  the  act  of  1816. 

By  an  act  approved  the  2d  of  March,  A.  D.  1827,  "each  captain 
and  subaltern  m  the  army  shall  be  allowed  one  additional  ration," 
with  this  proviso,  "  that  po  subaltern  officer  who  shall  be  in  the  per- 
formance of  any  staff  duty,  for  which  he  receives  an  extra  compensa- 
tion, shall  be  entitled  to  the  additional  ration  herein  provided  for ;" 
in  consequence  of  which  proviso,  aids-de-camp  do  not  claim  the  addi- 
tional ration  allowed  by  this  act.  But  the  former  acts  above  men- 
tioned have  no  such  provisoes,  and  are  accompanied  by  no  such  restric- 
tions or  distinctions. 

The  petitioner,  therefore,  claims  to  be  entitled  to  the  additional  ra- 
tion granted  by  the  act  of  1816  to  "  subaltern  officers  of  the  army,*' 
for  his  services  as  aid-de-camp  to  General  Taylor,  as  above  mentioned* 
during  the  time  he  so  served,  and  which  has  hitherto  been  refused 
to  him. 

The  sixth  section  of  the  act  of  January  11,  A.  D.  1812,  provides, 
that  the  aids-de-camp  of  major  generals  '^  shall  each  be  entitled  i^ 
twenty-four  dollars  monthly,  in  addition  io  their  pay  in  the  line,  and 
*  *  *  four  rations. ' '—(2  Stat,  at  Large,  pp.  671 ,  672,  ch.  14.)  This 
is  a  general  law,  prescribing  the  pay  and  rations  of  aids-de-camp  of 
major  generals.  But  it  is  not  complete  in  itself.  In  ascertaining  the 
monthly  pay  of  such  an  aid-de-camp,  it  is  necessary  to  refer  to  the 
act  by  which  his  pay  in  the  line  is  allowed.  To  that  extent  such  act 
is  a  part  of  the  sixth  section  of  the  act  of  1812.  But  no  further  refer- 
ence is  necessary  :  those  two  acts  together  constituted  the  entire  law 
in  regard  to  his  pay  and  rations.     He,  therefore,  had  no  other  pay  or 
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rationB  than  those  prescribed  and  allowed  by  the  two  acts.  He  was 
not  entitled  to  the  four  rations,  in  addition  to  his  rations  in  the  line, 
because,  it  being  expressly  declared  by  the  act  of  1812,  that  the 
twenty-fonr  dollars  thereby  allowed  him  should  be  in  addition  to  his 
pay  in  the  line,  and  no  similar  declaration  being  made  as  to  the  four 
rations,  the  necessary  implication  was,  that  they  were  not  in  addition 
to  his  rations  in  the  line. 

After  the  passage  of  the  act  of  1816,  the  act  of  1812  still  continued 
in  force,  and  the  aid-decamp  of  a  major  general  was  still  entitled  to 
twenty-four  dollars  monthly  m  addition  to  his  pay  in  the  line,  and  to 
four  rations,  but  not  in  addition  to  his  rations  in  the  line.  He  could 
not  be  allowed  to  receire  the  additional  ration  allowed  to  subaltern 
officers  in  the  line  by  the  act  of  1816,  because,  under  the  act  of  1812, 
he  was  not  entitled  to  the  rations  thereby  allowed  in  addition  to  his 
rations  in  the  line,  and  the  act  of  1816  in  no  respect  repealed  the  act 
of  1812. 

The  proviao  in  the  act  of  1827  applies  not  only  to  a  subaltern  who 
is  an  aid-de-camp  of  a  major  general,  but  to  erery  other  subaltern 
who  may  be  in  the  performance  of  staff  duty  for  which  he  receives 
extra  compensation.  As  regards  an  aid-de-camp  of  a  major  general, 
it  but  expresses  what  would  have  been  implied  without  it ;  and  if  he 
had  been  the  only  officer  designed  to  be  embraced  by  the  proviso,  it 
mi^ht  not  have  been  used.  It  is,  therefore,  not  even  entitled  to  the 
weight  of  a  legislative  construction,  either  of  the  act  of  1812  or  of  the 
act  of  1816. 

No  order  will  be  made  directing  testimony  to  be  taken  in  this  case. 


i 


35th  CoNGRffis,  )  HOUSE  OF  REPRESENTATIVES.  (  Report  C.  a 
1st  Session.      )  (     No.  133. 


JAMES  Mo.  MoINTOSH. 

(To  aooompany  Bill  H.  B.  C.  C.  No.  80.] 


DiomBm  16,  1857. — ^Referred  to  the  Committee  on  Claima. 


Thb  Court  of  Claims  sabmitted  the  following 

REPORT. 

3b  tiie  honorable  the  Senate  and  Souse  of  BepresentcUives  of  the  United 

States  in  Congress  assembled: 

The  Conrt  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JAMES  Mc.  McINTOSH  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  brief  or  argument,  and  supplemental  argument. 

3.  Report  of  Fourth  Auditor,  referred  to  in  the  opinion  of  the 
Court,  transmitted  to  the  House  of  Representatives. 

4.  Opinion  of  the  Court. 

5.  BiU  for  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
fr  A  1  ^^®  ^^  ^^  ^^^  Court  at  Washington^  this  seventh  day  of  De- 
L^-  ^-J  cember,  A.  D.  1867. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


TO  THE  COURT  OP  CLAIMS. 


H'he  Petition  if  James  Mc,  Mcintosh^  a  captain  in  the  navy  of  the 

United  States^  respectfully  represents : 

That  on  the  fourteenth  day  of  August,  in  the  year  one  thousand 
eight  hundred  and  thirty-seven,  being  of  the  rank  cf  a  lieutenant,  in 
command  of  the  United  States  schooner  Orampus,  one  of  the  vessels 
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eomposing  the  West  India  squadron,  nnder  the  command  of  Captain 
Alexander  J.  Dallas,  lying  at  Pensacola  bay,  he  received  an  order 
from  the  said  Captain  Dallas,  commander-in-chief  of  the  squadroD, 
in  the  words  and  figures  following  : 

"United  States  Frigate  Constellation, 

"  Penaacda  Bay,  liih  Augwd,  1837. 

"Sir:   You  are  hereby  appointed  'flag  captain'  of  the  squadron 
under  my  command^  and  will  repair  on  ooard  of  the  United  States 
frigate  Constellation  forthwith,  and  assume  the  duties  of  that  atation. 
Tou  will  receive  the  pay  of  a  commander. 
"  Respectfully,  your  obedient  servant, 

"A.  J.  DALLAS. 
"  Lieutenant  Commanding  Jambs  Mc.  MclNTOsn, 

United  States  Schooner  Orampus." 

Your  petitioner  further  represents  that,  in  obedience  to  the  said 
order,  he  forthwith  assumed  the  duties  of  flag  captain  of  the  squadron, 

and  continued  faithfully  to  discharge  the  same  until  the  second  day  of 

September,  in  the  year  one  thousand  eight  hundred  and  thirty-eight, 
a  period  of  one  year  and  nineteen  days,  when  the  flag  of  the  squadron 
was  transferred  to  the  sloop-of-war  Yandalia,  and  the  frigate  Con- 
stellation ordered  to  the  naval  station  at  Boston  for  repairs,  under 

^the  command  of  your  petitioner,  when  your  petitioner  was  detached 

.from  her  by  an  order  of  the  Secretary  of  the  Navy. 

Your  petitioner  further  represents  that,  on  assuming  the  duties  of 

fflag  captain,  the  officers  and  crew  of  the  frigate  Constellation  were 
mustered,  and  the  appointment  of  your  petitioner  was  read  to  them 

!by  order  of  the  commander-in-chief,  who  thereupon  issued  a  circular, 

;.and  addressed  to  the  commanders  of  the  respective  vessels  of  the 
squadron,  directing  that  all  reports  relating  to  the  duties  of  the  squad- 
ron should  thereafter  pass  through  your  petitioner,  as  flag  captain  ; 
and  i that,  although  styled  ''flag  captain,''  (which  title  was  not  re- 
cognized by  the  Fourth  Auditor,)  he  was,  in  all  respects,  captain  of 
the  ship ;  and  your  petitioner,  also,  by  direction  of  the  commander- 
in-chief,  occupied  the  cabin  of  the  Constellation  with  himself. 

That,  during  the  whole  of  the  period  your  petitioner  was  attached 
to  the  Constellation^  as  flag  captain  of  the  squadron,  orders   were 

i  issued  signed  by  him  as  flag  captain  ;  he  was  gazetted  as  fla^  captain 
in  the  Army  and  Navy  Chronicle,  published  at  the  city  of  Washing- 
ton ;  :and  some  of  the  orders  signed  by  him  as  flag  captain,  which 

•,^ere  commmiicated  to  the  Navy  Department,  became  the  subject  ci 

'•correspondence  between  the  Secretary  of  the  Navy  and  your  petitioner. 
That  no  objection  was  made  to  the  appointment  of  your  petitioner 
until  after  he  had  been  thus  employed  more  than  two  months,  when  a 
letter  was  received  from  the  commander-in-chief  from  the  houoraUe 
the  Secretary  of  the  Navy,  dated  the  14th  of  October,  1837,  stating 
that  he  regretted  he  had  not  the  power  to  make  the  appointmeDtof 
'^acting  commander."  That  the  commander*in  chief,  believing  the 
Secretary  of  the  Navy  .to  be  under  a  misapprehension  of  the  character 
of  your  petitioner's  appointment,  replied  to  that  letter,  stating  that  he 
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had  not  conferred  on  your  petitioner  the  appointment  of  acting  com- 
mander, but  that  of  flag  captain  of  the  squadron,  and  referred  him 
to  a  book  of  regulations  which  had  been  placed  in  his  hands  by  the 
Nayy  Department  when  appointed  to  the  command  of  the  squadron, 
as  his  authority  for  appointing  a  flag  captain.  That,  a  long  time 
having  elapsed  without  receiving  an  answer  to  that  letter  of  explana- 
nation,  the  commander-in-chief,  on  tbe  22d  of  December,  1837| 
addressed  another  letter  to  the  honorable  the  Secretary  of  the  Navy, 
requesting  to  be  informed  of  the  determination  of  the  department  in 
relation  to  your  petitioner's  appointment,  communicating  therewith  a 
copy  of  his  former  letter  ;  to  which  the  Acting  Secretary  replied,  stat- 
ing that  the  Secretary  of  the  Navy  had  already  disapproved  of  your 
petitioner's  appointment — referring,  as  your  petitioner  believes,  to  the 
letter  of  the  Secretary  of  tbe  Navy  of  14th  of  October,  1837,  wherein 
he  disapproved  of  an  appointment  which  was  supposed  to  be  an 
"  acting  commander,"  but  did  not  disapprove  of  the  appointment  of 
flag  captain,  which  the  Secretary  had  the  authority  to  sanction. 

Your  petitioner  further  represents,  that  the  commander-in-chief, 
not  regarding  the  letter  of  the  Secretary  of  the  Navy  as  disapproving 
the  appointment  of  flag  captain,  notwithstanding  the  letter  of  the 
Acting  Secretary,  continued  your  petitioner  in  that  station.  That 
nothing  occurred  on  the  subject  of  your  petitioner's  appointment  until 
a  further  period  of  two  months  had  elapsed,  when,  in  consequence  of 
a  note  made  by  the  commander-in-chief  on  the  monthly  pay-roll, 
opposite  to  the  name  of  your  petitioner,  a  letter  was  received  from  the 
Secretary  of  the  Navy,  dated  5th  of  January,  1838,  informing  the 
commander-in-chief  that  your  petitioner  was  regarded  by  the  depart- 
ment, and  would  be  paid,  as  a  lieutenant  commanding 

Your  petitioner  further  represents  that,  soon  after  the  receipt  of  the 
last  mentioned  letter,  a  commander's  commission  was  issued  to  and 
received  by  him,  on  board  of  the  said  frigate,  enclosed  in  a  letter  of 
which  the  following  is  a  copy : 

'^Navy  Dbpartment, 
'*  March  13,  1838. 

"Sir :  The  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate,  having  appointed  you  a  commander  in  the 
navy,  from  the  28th  day  of  February,  1838,  I  have  the  pleasure  to 
enclose  herewith  your  commission^  dated  9th  March,  1838,  and  num- 
bered five. 

"  I  am,  respectfully,  your  obedient  servant, 

"M.  DICKINSON. 
'^  Commander  James  Mc.  McIntosh, 

United  States  Frigate  ConsteUationj  Pensaccla." 

Your  petitioner  farther  represents  that,  as  soon  as  he  received  the 
said  commission,  the  commander-in-chief  advised  the  Secretary  of  the 
Navy  that  your  petitioner  would  be  continued  as  flag  captain,  to  assist 
in  the  discharge  of  the  duties  of  the  squadron  ;  and  your  petitioner 
was  so  employed  until  the  2d  of  September,  1838,  when  the  frigate 
proceeded  to  Boston  as  aforesaid. 

That  at  the  time  your  petitioner  was  appointed  flag  captain,  he  was 
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recommended  by  the  surgeon  of  the  Grampus  and  the  fleet  surgeon, 
to  return  to  the  north  for  the  restoration  of  his  health,  which  had  be- 
come much  impaired  by  long  service  in  a  tropical  climate  ;  and  he 
was  only  induced  to  remain,  influenced  by  the  representations  of  his 
commander  of  the  importance  of  his  services,  and  to  enjoy  the  advan- 
tages resulting  from  the  honorable  station  to  which  he  had  been 
advanced. 

That  the  squadron  commanded  by  C!ommodore  Dallas,  during  the 
principal  part  of  the  time  your  petitioner  served  as  flag  captain,  con- 
sisted of  one  frigate,  six  sloops-of-war,  one  schooner,  three  revenue 
cutters,  and  three  steamers,  and  the  appointment  of  your  petitioner 
was  required  in  consequence  of  the  arduous  and  increased  duties  which 
devolved  on  the  commander-in-chief,  arising  from  the  nature  of  the 
service  and  peculiar  circumstances  connected  with  it,  and  which,  nn- 
asainted,  he  was  unable  to  discharge,  as  he  advised  the  Secretary  of  the 
Navy  at  the  time  your  petitioner's  appointment  was  made.  The  mul- 
tiplied duties  of  the  commander-in-chief  arose  from  the  increasing  of 
the  squadron — his  co-operation  with  the  army  engaged  in  the  Florida 
war,  the  protection  of  American  commerce,  at  that  period  much  ex- 
posed from  the  contest  between  Texas  and  Mexico,  and  the  blockading 
of  the  ports  of  the  latter  power  by  a  French  squadron. 

That,  simultaneously  with  detaching  your  petitioner  from  the  com- 
mand of  the  Grampus,  by  the  order  of  the  14th  of  August,  1837, 
Lieutenant  Engle  was  appointed  by  the  commander-in-chief  to  suc- 
ceed to  that  command;  and  the  appointment  of  Lieutenant  Engle 
was  immediately  sanctioned  by  the  Secretary  of  the  Navy,  as  will  ap- 
pear by  the  records  of  the  department,  about  the  date  of  September, 

1887. 

Your  petitioner  further  represents  that,  about  six  weeks  after  his 
appointment  as  flag  captain  had  been  made  and  reported  to  the  Secre- 
tary of  the  Navy,  and  after  the  appointment  of  his  successor  to  the 
Grampus  had  l)een  confirmed,  and  no  direction  having  been  given  by 
the  department  in  regard  to  your  petitioner,  relying  on  the  authority 
of  the  commander-in-chief  to  make  the  appointment,  and  confident  of 
its  approval  from  the  length  of  time  that  had  elapsed  without  objec- 
tion, he  directed  his  fiamily  to  be  removed  from  the  city  of  New  York 
to  Pensacola,  where  they,  at  great  expense  and  inconvenience,  joined 
him  during  the  early  part  of  the  then  next  month  of  November. 

That,  during  the  whole  of  the  time  your  petitioner  was  attached  to 
the  squadron  as  flag  captain,  there  was  no  offlcer  on  board  the  frigate 
superior  to  himself  but  the  commander-in-chief.  That  the  frigate, 
during  that  time,  performed  a  voyage  to  Tampico  with  the  comman- 
der-in-chief and  your  petitioner  on  board  ;  and  that,  in  every  particu- 
lar, your  petitioner  performed  the  duties  of  captain  of  the  ship, 
issuing  the  customary  orders,  and  being  considered  as  such  by  aU  on  baat^; 
and  duiiug  the  residue  of  the  period  the  frigate  remained  at  Pensacob 
bay,  known  and  recognized  as  being  within  the  limits  of  the  West 
India  station,  and  the  usual  place  of  rendezvous  of  the  squadron  at- 
tached to  that  station  for  supplies  and  repairs. 

That,  at  diflerent  periods  during  the  time  your  petitioner  was  dis- 
charging the  duties  of  flag  captain^  four  sloops-of-war  attached  to  Uie 
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squadron  were  commanded  by  lieutenants  junior  to  himself,  viz  :  the 
Boston,  commanded  by  Lieutenant  Engle  ;  the  St.  Louis,  commanded 
by  Lieutenant  Ward  ;  the  Erie,  commanded  by  Lieutenant  Farragut : 
and  the  Concord,  commanded  by  Lieutent  Adams  ;  all  of  whom  re- 
ceived the  pay  allowed  by  law  to  commanders  attached  to  vessels  for 
sea  service,  at  the  rate  of  $2^500,  while  to  your  petitioner,  command- 
ing a  frigate,  there  was  allowed  before  his  promotion  only  at  the  rate 
of  $1,800  per  annum,  and  after  promotion  only  at  the  rate  of  $2,100, 
the  latter  being  the  pay  of  commanders  or  masters  commandant,  *'on 
other  duty,"  by  the  first  section  of  the  act  approved  March  3,  1835, 
in  the  following  words:  *'when  attached  to  navy  yards,  or  on  other 
duty,  $2,100 ;"  a  provision  of  the  same  act  declaring  that  command- 
ers shall  receive  $2,500  when  attached  to  vessels  for  *^  sea  service," 
One  ration  was  also  allowed  to  your  petitioner  both  as  a  lieutenant 
and  as  a  commander. 

That  he  preferred  this  his  claim  to  the  Fourth  Auditor,  for  .the  pay 
for  performing  duties  belonging  to  a  grade  higher  than  his  own,  by 
virtue  of  a  clause  in  the  first  section  of  the  act  of  Congress,  approved 
3d  March,  1835,  chap.  27,  entitled  **An  act  to  regulate  the  pay  of  the 
navy  of  the  United  States."  (St.  at  Large,  vol.  4,  p.  T56,)  and  which 
clause  reads  as  follows  :  **  Officers  temporarily  performing  the  duties 
belonging  to  those  of  a  higher  grade,  shall  receive  the  same  compen- 
sation allowed  to  such  higher  grade  while  actually  so  employed  ;"  but 
it  was  disallowed  by  him  in  letter  of  October  13,  1838,  which  reads 
as  follows : 

"Treasury  Department, 
^'  Fourth  Auditor's  Office,  October  13,  1838. 

"  Sir  :  A  letter  was  received  at  this  office  a  few  days  since  from  the 
Secretary  of  the  Navy,  stating  that  he  enclosed  the  papers  in  your  case, 
and  requesting  that  you  might  be  paid  what  the  law  or  regulations 
of  the  service  would  justify.  One  of  the  papers  referred  to  was  an 
order  from  Commodore  Dallas,  dated  August  14,  1837,  appointing 
you  flag  captain  of  the  squadron  under  his  command,  and  tbe  other 
was  a  letter  of  the  same  officer  on  the  subject.  Inferring  from  these 
papers  that  you  claimed  an  increase  of  pay  as  flag  captain,  I  addressed 
a  note  to  the  Acting  Secretary  of  the  Navy,  inquiring  whether  your 
appointment  had  been  sanctioned  by  the  department.  To  this  note  I 
have  received  the  following  leply  :  *  In  reply  to  your  letter  of  yester- 
day's date,  I  have  to  state^  that  the  appointment  of  Commander  J. 
Mc.  Mcintosh  by  Commodore  Dallas  to  be  flag  captain  was  not  sanc- 
tioned by  the  Secretary  of  the  Navy,  nor  is  such  an  officer  as  flag  cap- 
tain of  any  vessel  of-war  recogni^ied  or  provided  for,  either  by  the  old 
or  the  new  table  of  complements  of  the  different  classes  of  vessels  of 
the  United  States  navy.'  I  need  hardly  say,  that  it  is  not  in  my 
power  to  allow  you  an  increase  of  pay  upon  the  ground  of  an  appoint- 
ment which  thus  appears  to  have  been  made  without  sufficient 
authority. 

**  I  am,  sir,  very  respectfully,  your  obedient  servant, 

^*  A.  0.  DAYTON. 

'^Commander  J.  Mc.  McIntosh, 

**  United  States  frigate  Constellation," 
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Your  petitioner  further  represents  that,  thouf^h  the  squadron  com- 
manded Dj  Commodore  Dallas  was  not  composed  of  six  frigates,  it  was 
one  of  the  largest  squadrons  ever  commanded  by  any  officer  of  the 
United  States  navy;  mounting,  in  the  aggregate,  as  many  guns  as  if 
it  had  been  composed  of  that  number  of  frigates,  as  appears  from  a 
letter  from  Commodore  Dallas  to  the  Secretary  of  the  Navy,  to  which 
your  petitioner  prays  reference  may  be  had  ;  and  he  respectfully  sub- 
mits, that  the  spirit  of  the  navy  regulations  was  not  transgressed  in 
his  appointment. 

Your  petitioner  further  represents,  that  it  is  not  unusual  to  appoint 
flag  captains  to  squadrons  composed  of  less  than  six  frigates,  as  in 
the  case  of  the  Mediterranean  squadron,  flag-ship  the  Congress,  Com- 
modore Breese,  Captain  Craven,  and  Fleet  Captain  Magruder ;  also, 
flag-ship  Cumberland,  (recently  returned  from  that  station,)  Commo- 
dore  Stringham,  Captain  Harwood,  and  Fleet  Captain  Morris  ;  and  it 
is  now  the  practice  in  almost  every  case,  as  see  the  Pacific  squadron, 
Commocbre  Mervin,  Captain  Tatnall,  and  Fleet  Captain  Nicholson ; 
and  neither  of  the  above  mentioned  squadrons  were^  in  point  of  number  of 
guns  or  vessels,  equal  to,  or  to  be  compared  with^  that  of  Commodore 
Dallas;  and  no  subsequent  law  has  been  enacted  by  Congress,  or  regu- 
lation published  by  the  department  for  such  appointments,  and  yet 
they  are  made  in  every  squadron,  no  matter  how  small  the  force. 

Your  petitioner  further  represents  that,  on  the  12th  of  October,  1840, 
the  Hon.  James  E.  Paulding,  then  Secretary  of  the  Navy,  allowed 
the  claim  to  pay  as  flag  captain,  in  a  letter  to  the  Fourth  Auditor,  in 
the  following  words:  ^'  The  claim  of  Commander  Mc.  Mcintosh,  for  pay 
as  flag  captain  while  serving  in  that  capacity  on  board  the  Constella- 
tion, under  the  appointment  of  Commodore  Dallas,  has  again  been 
hrought  to  the  notice  of  the  department ;  that  the  department  had 
lately  disallowed  this  claim  on  the  ground  that,  in  the  opinion  of  the 
accounting  officers  of  the  treasury,  it  could  not  legally  be  done ;  but 
that  it  appearing  that  there  was  in  fact  no  law  prohibiting  the  allowance^ 
but  a  regulation  only,  which  might  be  modified  or  dispensed  with  at  the 
discretion  of  the  department,  the  daim  (for  the  pay  of  flag  captain  of 
the  Constellation,  from  the  14th  of  August,  1837|  to  the  3d  of  Sep- 
tember, 1838,)  is  allowed,'* 

Your  petitioner  further  represents,  that  on  the  19th  of  October, 
1840,  the  Fourth  Auditor  answered  that  letter,  stating  that  the  allow- 
ance of  his  pay  was  in  fact  against  law,  and  it  was  accordingly  refused. 
And,  as  a  further  evidence  that  your  petitioner  was  improperly  and 
insufficiently  paid,  he  represents  that,  while  performing  the  duties  of 
flag  captain,  as  aforesaid,  he  was  allowed  a  ration,  which  was  an  tii- 
contestible  proof,  and  an  a^cknowledgment  by  the  department  that  he  toot 
attached  to  a  vessel  for  sea  service,  and  yet  he  was  only  joatd  '^  a«  oi 
shore  or  other  duty  ;"  whereas  rations  are  never  allowed  except  for  sfA 
service. 

Failing  to  obtain  justice  from  the  accounting  officers  of  the  treasury, 
your  petitioner  resorted  to  Congress  by  a  memorial,  which  was  pre- 
sented in  the  House  of  Representatives  at  the  1st  session  of  the  26th. 
Congress,  and  was  raferred  to  the  Committee  on  Naval  Affairs  ;  but 
no  report  was  made  thereon  at  that  session.     At  the  2d  session  of  the 


JAKES  M«.   MOKTOSH.  7 

same  Congress,  said  memorial  was  presented  in  the  Senate,  referred 
to  the  Committee  on  Naral  Affairs,  and  the  committee  discharged. 
At  the  2d  session  of  the  27th  Congress  it  was  presented,  both  in  the 
Senate  and  House  of  Representatives,  and  referred  to  the  appropriate 
committees  ;  but  no  action  was  had  thereon.  At  the  1st  session  of 
the  28th  Congress  it  was  again  presented  to  both  Houses  of  Congress, 
and  referred  as  before.  In  the  Senate  the  committee  made  a  favorable 
report,  (68,)  accompanied  by  a  bill,  (64,)  which  passed  the  Senate; 
bat  the  Committee  on  Naval  Affairs  of  the  House  of  Representatives 
reported  adversely,  and  the  Senate  bill  was  laid  upon  the  table.  At  the 
let  session  of  the  29th  Congress  it  was  again  presented  to  both  Houses. 
Ho  action  was  had  by  the  committee  in  the  Senate ;  but  the  Committee 
on  Naval  Affairs  in  the  House  of  Representatives  reported  favorably, 
(B.  703,  B.  478,)  which  was  referred  to  the  Committee  of  the  Whole 
House,  and  no  further  action  was  had.  At  the  2d  session  of  the  29th 
Congress  the  Senate  Committee  on  Naval  Affairs  reported  favorably, 
(B.  76,  B.  102,)  and  the  bill  passed  the  Senate,  went  to  the  House, 
and  was  referred  to  the  Committee  on  Naval  Affairs,  who,  on  February 
24,  1847,  reported  back  the  Senate  bill  with  an  amendment,  and  the 
bill  was  referred  to  the  Committee  of  the  Whole,  and  no  further  action 
was  had  thereon.  At  the  Ist  session  of  the  30th  Congress  the  Senate 
Committee  on  Naval  Affairs  reported  a  bill,  (246,)  but  no  further 
action  was  had. 

Your  petitioner  therefore  prays  that  the  decision  of  Mr.  Secretary 
Paulding,  of  the  12th  of  October,  1840,  may  be  carried  into  effect,  and 
your  petitioner  be  allowed  the  pay  of  captain  from  the  14th  of  August, 
1837,  to  the  3d  of  September,  1838,  deducting  such  amounts  of  pay 
as  he  has  already  received. 

SiATK  OP  New  York, 
County  of . 

Personally  appeared  James  Mc.  Mcintosh,  who,  being  duly  sworn, 
declares  the  facts  set  forth  in  the  forgoing  petition  to  oe  true,  to  the 
best  of  his  knowledge  and  belief. 


IN  THE  UNITED  STATES  COURT  OF  CLAIMa 

Caftaih  James  Mc.  McIntosh,  U.  S.  N.,  vs.  The  United  States. 

ArgumefU. 

We  beg  to  submit  the  following  examination  of  the  objections  as- 
signed by  the  accounting  officers  of  the  treasuary  in  rejecting  this 
claim,  as  will  be  seen  by  reference  to  the  letters  annexed  hereto,  and 
others  on  file  in  the  Navy  Department. 

^'  Treasury  Department, 
^'Fourth  Auditor* 8  Office^  August  14,  1839. 

^'  Sir  :  In  the  settlement  of  the  account  of  John  D.  Bree,  purser  of 
the  frigate  Constellation,  you  have  been  charged  on  the  books  of  this 
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office  with  two  hundred  and  foar  dollars  and  ninety- fire  cents,  the 
difference  between  the  pay  of  commander  on  ^  sea  ^ervicej'  as  paid  by 
the  purser  from  the  28th  February  to  2d  September,  1838,  and  the 
pay  of  the  same  grade  for  the  same  time  ^<m  other  didyj'  as  allowed 
at  this  office.  There  is  one  dollar  standing  to  your  credit  for  balance 
of  pay  from  1st  August  to  16th  September,  182T,  which  leaves  due 
from  you  $263  95.*  I  have,  therefore,  to  request  your  earlj  atten^ 
tion  to  the  subject,  otherwise  the  purser  at  Pensacola  will  be  directed 
to  check  it  from  your  pay. 

'^  I  am,  sir,  respectfully,  your  obedient  servant, 

"A.  O.DAYTON. 

''  Commander  James  Mc.  McIi^tosh, 

''  Dnited  Stales  Navy,  Fensaccia." 

By  the  preceding  letter  it  appears  that  claimant  was  charged  at  the 
Treasury  Department  with  $204  96,  being  the  difference  of  pay  of 
commander  ^^  on  sea  service,"  paid  by  the  purser,  and  the  pay  of  the 
same  grade  ^' on  other  dtUy,"  allowed  on  the  settlement  of  his  ac- 
counts. Relating  to  this  subject,  the  act  entitled  ^' An  act  to  regu- 
late the  pay  of  the  navy  of  the  United  States,"  approved  March  3, 
1835,  contains  the  following  provisions: 

'^Commanders  or  masters  commanding,"  ''when  attached  to 
vessels  for  sea  service,  $2,600  ;"  "  when  attached  to  navy  yards,  or 
on  other  duty,  $2,100  ;"  '^  one  ration  per  day  only  shall  be  allowed  to 
all  officers  when  attached  to  vessels  for  sea  service.'* 

During  the  period  embraced  between  the  28th  of  February  and  3d 
September,  1838,  claimant  held  a  commander's  commission  ;  and, 
though  attached  to  the  flag-ship  of  a  foreign  squadron  in  actual  ser- 
vice, and  performing  in  her  a  voyage  to  sea,  was  refused  the  pay  ap- 
pointed by  the  act  for  a  commander  attached  to  a  vessel  ^^for  sea 
service,"  and  allowed  that  only  of  a  commander  "o7i  other  duty  ;" 
thus  pronounced  by  the  Auditor  to  be  "  on  other  duty ;"  in  effect,  not 
attached  to  the  frigate  Constellation^  though,  also,  his  accounts  were 
kept  by  the  purser  of  that  ship. 

The  decision  is  not  extraordinary,  alone,  from  the  clear  and  ex- 
plicit terms  of  the  act,  that  a  commander  attached  to  a  vessel  for 
''  sea  service"  shall  receive  $2,500  per  annum,  but  from  the  anomaly 
it  presents  in  allowing;  the  sea  ration,  besides  the  pay  of  $2,100  "  on 
other  duty;"  virtually  thereby  admitting  that  claimant  was  '^  at- 
tached to  a  vessel  for  sea  service,"  as  the  ration,  by  the  express  lan- 
guage of  the  act,  belongs  only  to  officers  "  attached  to  vessels  for  sea 
service."  The  allowance  of  the  ration  establishes  the  nature  of  the 
employment ;  it  must  be  received  as  evidence  that  he  was  attached  to 
a  vessel  for  "  sea  service,"  and  places  him  within  the  first  branch  of 
the  commander's  pay-bill ;  in  other  words,  entitles  him  to  the  pay  of 
$2,500  per  annum. 

Test  the  Auditor's  decision  by  the  provision  of  the  act  under  which 
he  allows  claimant  at  the  rate  of  $2,100  per  annum,  and  it  will  be 
found  equally  erroneous,  viz  :  Commanders,  "  when  attached  to  narj 


*'  |2U3  95  WW  paid  to  Purser  White  on  the  18th  Aiigiut»  1839. 
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yards,  or  on  ciher  duty^  $2,100 ;"  by  that  employment  he  was  not  al- 
lowed the  ration,  as  ^^  sea  service  "  is  essential  to  that  allowance,  the 
act  declaring  the  officer  entitled  to  the  ration  is  he  only  who  is  at- 
tached to  a  vessel  for  *'  sea  service." 

By  what  reasoning  the  Anditor  arrived  at  his  decision  we  cannot 
conjecture,  nnless  on  the  assumption  that  Commodore  Dallas,  having 
transcended  his  powers,  the  order  was  void,  and  did  not  operate  to 
attach  claimant  to  a  vessel  ^^  for  sea  service." 

First.  We  contend  that  the  Auditor  is  estopped  from  taking  that 
exception,  as  the  allowance  of  the  ration,  with  the  approbation  of  the 
Navy  Department,  sanctions  the  appointment  so  far  forth  as  to  at- 
tach claimant  to  the  ship. 

Second.  The  Secretary  of  the  Navy,  by  letter  of  the  5th  of  January, 
1838,  (five  months  after  the  date  of  claimant's  orders  to  the  Constella- 
tion,) stated  that  he  was  regarded  as  lieutenant  commanding  ;  thereby 
recognizing  him,  before  his  promotion,  to  be  attached  to  that  vessel. 
Not  having  been  detached  after  the  promotion,  but  continued  in  the 
discharge  of  the  same  duties  as  before,  of  which  the  Secretary  had 
notice,  it  cannot  be  said  that  the  order  of  Commodore  Dallas  did  not 
attach  him  to  the  Constellation,  whatever  may  be  the  effect  of  the 
alleged  original  absence  of  authority,  as  it  regarded  the  particular  ap- 
pointment of  flag  captain  hereafter  to  be  considered. 

The  order  of  Commodore  Dallas  relieved  claimant  from  the  com- 
mand of  the  Grampus,  and  placed  him  somewhere ;  we  contend, 
attached  him  to  the  ConstellatioUj  as  the  order  appoints  ;  the  Auditor 
thinks  it  put  him  ^^  on  other  duty," 

The  confirmation  of  claimant's  successor's  appointment  to  the 
Grampus,  without  any  provision  or  direction  by  the  department  affect- 
ing claimant,  confirmed  him,  by  implication,  in  the  station  to  which 
the  Secretary  was  advised  the  commander-in*chief  had  assigned  him, 
and  precludes  the  Auditor  from  denying  (if  irregular)  *'a6  tm/io" 
that  the  irregularity  was  not  cured  by  subsequent  sanction.  Either 
claimant  was  attached  to  a  vessel  ^'  for  sea  service,"  entitled  to  pay  at 
the  rate  of  $2,500  and  a  ration,  and  consequently,  the  sum  of  $204  95 
was  erroneously  disallowed,  or  he  was  ^^  on  other  duty,"  and  had  no 
claim  to  the  ration. 

The  objections  to  the  claim  for  pay  as  flag  captain  from  the  14th  of 
August,  1837,  to  the  3d  of  September,  1838,  will  next  be  considered, 
reviewing  more  particularly  the  letters  annexed  from  the  Auditor  to 
Mr.  Paulding,  respectively  dated  November  15, 1838,  and  October  19, 
1840,  and  one  to  claimant  of  prior  date,  October  13, 1838,  those  letters 
treating  the  subject  most  at  large. 

"  Treasury  Department, 
'^Fourth  Auditor's  Office^  October  13,  1838. 

"  Sir  :  A  letter  was  received  at  this  office  a  few  days  since  from  the 
Secretary  of  the  Navy,  stating  that  he  enclosed  the  papers  in  your 
case,  and  requesting  that  you  might  be  paid  what  the  law  or  regula- 
tions of  the  service  would  justify.  One  of  the  papers  re.jrred  to  was 
an  order  from  Commodore  Dallas,  dated  August  14,  183T,  appointing 
you  flag  captain  of  the  squadron  under  his  command,  and  the  other 
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was  a  letter  of  the  same  officer  on  the  subject.  InterriDg  from  these 
papers  that  you  claimed  an  increase  of  pay  as  flag  captain,  I  addressed 
a  note  to  the  Acting  Secretary  of  the  Navy,  inquiring  whether  your 
appointment  had  been  sanctioned  by  the  department.  To  this  note  I 
have  received  the  following  reply :  *  In  reply  to  your  letter  of  yester- 
day's date,  I  have  to  state,  that  the  appointment  of  Commander  J. 
Mc.  Mcintosh  by  Commodore  Dallas,  to  be  flag  captain,  was  not  sanc- 
tioned by  the  Secretary  of  the  Navy,  nor  is  such  an  officer  as  flag  cap- 
tain  of  any  vessel  of  war  recognized  or  provided/orj  either  by  the  old  or 
new  table  of  complBmenfs  of  the  different  dosses  of  vessels  of  the  United 
States  navy.'  I  need  hardly  say  that  it  is  not  in  my  power  to  allow 
you  an  increase  of  pay,  upon  the  ground  of  an  appointment  which  thus 
appears  to  have  been  made  without  suffideni  autlwrity. 
*'  I  am,  sir,  respectfully,  your  obedient  servant, 

"  A.  0.  DAYTON. 
'^  Commander  J.  Mc.  McIntosh, 

"  United  States  frigate  Constellation' \ 

From  the  context  of  the  preceding  letter,  the  expression,  ''an  ap- 
pointment which  thtis  appears  to  have  been  made  withotU  sufficient 
atnthoriiy/'  has  a  double  aspect ;  the  Auditor's  inquiry  was,  whether 
the  appointment  had  been  sanctioned,  and  the  Acting  Secretary  replied 
that  it  was  not  sanctioned.  The  want  of  ^'sufficient  authority," 
therefore,  was,  that  the  appointment ''  was  not  sanctioned."  It  also 
embraces  the  other  objection  presented  by  the  Acting  Secretary,  that 
such  an  officer  ''as  flag  captain  of  any  vessel  of  war  teas  not  recognized 
or  provided  for  J  either  by  the  old  or  new  table  of  complements  of  the 
different  classes  of  vessels  of  the  United  States  navy." 

The  Auditor,  in  saying  "  it  thus  appears,"  refers  to  all  the  reasons 
against  allowing  the  claim,  which  appeared  in  his  letter  antecedent  to 
that  conclusion,  and  he  adopts  both  objections  assigned  by  the  Acting 
Secretary,  to  wit,  as  well  that  the  grade  of  flag  captain  was  not  recog- 
nized, as  that  claimant's  particular  appointment  had  not  been  aanc- 
tioned. 

It  is  proper,  first,  to  ascertain  whether  the  objection  second  in  order, 
in  the  Auditor's  letter,  is  well  taken,  as  it  clearly  follows,  if  the  grade 
of  flag  captain  was  not  recognized,  the  question  of  sanction  becomes 
entirely  unimportant. 

In  stating  that  such  officer  as  "  flag  captain  of  any  vessel  oftoar'* 
was  not  recognized,  the  Acting  Secretary  doubtless  intended  to  be  un- 
derstood that  such  officer  as  flag  captain  of  a  squadron  was  not  recog* 
nized,  else  the  answer  is  not  responsive  to  the  inquiry,  the  subject  of 
which  was  the  appointment  of  flag  captain  of  the  squadron  under  the 
command  of  Commodore  Dallas,  as  expressed  in  the  order  set  forth  is 
the  first  page  of  the  memorial. 

Usage  in  the  naval  service,  though  affording  abundant  evidence, 
need  not  be  resorted  to  to  establish  the  extraordinary  error  of  the 
Acting  Secretary,  in  saying  that  the  grade  of  flag  captain  was  not 
recognized,  when  the  regulations  are  so  explicit.  We  refer  to  the  Bed 
Book,  chap.  3T,  adopted  by  Mr.  Secretary  Woodbury,  now  repealed. 

''Section  1.  Every  commander  of  a  squadron,  upon  a  foreign sta- 
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tioHy  is  authorized  to  appoint  9kflag  captain^  or  to  sdect  any  officer  to 
perform  the  duties,  under  the  sanction  of  the  Secretary  of  the  Navy. 
The  appointment  without  sanction  is  prohibited." 

That  regulation  disposes  of  the  Acting  Secretary's  objection,  so  far 
as  regards  the  old  table  of  complements. 

The  Auditor  approves  the  view  of  the  Acting  Secretary,  that  the 
grade  was  not  recognized,  not  alone  by  adopting  it  as  the  ground  of 
his  decision,  but  in  his  letter  to  the  Secretary  of  the  Navy  of  the  19th 
of  October,  1840,  makes  it  the  turning  point  of  this  case  ;  he  says: 
' '  The  case  turns  upon  the  single  question  of  fact,  whether  he  (claimant) 
performed,  during  the  period  in  question,  the  duties  of  a  grade  supe- 
rior to  his  own.  He  alleges  that  he  performed  the  duties  of  flag  cap- 
tain on  board  of  the  Constellation,  the  principal  vessel  of  the  West 
India  squadron.  The  first  thing  necessary  to  make  out  his  casCy  was 
to  show  that  there  was  such  a  grade^  for  if  it  did  not  exist,  he  could 
not  have  performed  the  duties  pertaining  to  it.  Now  he  not  only  failed 
to  show  that  there  was  such  a  grade^  hut  the  Acting  Secretary  of  the  Navy 
expressly  informed  claimant  that  it  did  not  exist,  and  the  regulations  of 
the  navy  declared  it  could  not  exist  in  a  squadron  of  tho  force  of  that 
commanded  by  Commodore  Dallas." 

There  is  an  inconsistency  in  the  Auditor's  views ;  he  says,  claimant 
not  only  failed  to  show  that  there  was  such  a  grade,  but  the  Acting 
Secretary  expressly  informed  him  that  it  did  not  exist,  arguendo  as- 
suming, that  as  there  was  no  such  grade,  he  did  not  perform  the  duties 
pertaining  to  it ;  in  support  of  that  view,  quoting  the  Acting  Secre- 
tary as  authority  ;  yet,  in  the  next  passage,  he  admits  the  existence 
of  the  grade,  under  certain  circumstances,  and  thus  destroys  the  au- 
thority of  the  Acting  Secretary,  who  broadly,  without  limitation  or 
qualification,  asserts  that  '^  such  an  officer  as  flag  captain  of  any  vessel 
of  war  was  not  recognized  or  provided  for,  either  by  the  old  or  new 
table  of  complements  of  the  different  classes  of  vessels  of  the  United 
States." 

That  the  old  regulations  recognized  and  provided  for  a  flag  captain, 
appears  from  the  regulation  above  quoted,  and  establishes  the  little 
reliance  to  be  reposed  in  the  Acting  Secretary's  knowledge  of  the  sub- 
ject, who  seems  to  place  the  propriety  of  rejecting  this  claim  more  on 
the  ground  that  there  was  no  such  grade  than  that  the  appointment 
had  not  been  sanctioned,  the  non-existence  of  the  grade  being  the  gist 
of  his  letter. 

That  the  accuracy  of  the  Acting  Secretary  is  not  wholly  to  be  relied 
on,  the  regulation  adopted  on  the  20th  of  January,  1838,  is  also  re- 
ferred to : 

'^  The  following  persons  may  also  be  borne,  in  addition  to  the  com- 
plement of  vessels  in  which  the  commander  of  a  squadron  is  borne, 
namely,  a  captain  of  a  fleet  when  authorized  by  the  regulations  of  the 
navy,"  &c. 

The  regulations  therein  referred  to  require  that  the  squadron  should 
be  composed  of  six  frigates,  when  entitled  to  a  captain  of  a  fleet  or 
flag  captain.  The  preceding  extract  is  only  quoted  to  establish  that 
the  grade  is  recognized  by  the  neio  table  of  complements,  the  declara* 
tion  of  the  Acting  Secretary  to  the  contrary  notwithstanding. 
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That  a  captain  of  a  fleet  is  there  used  synonymous  with  flag  captain, 
is,  we  presume,  not  disputed,  and  affords  authority  for  the  appoint- 
ment of  Commander  George  N.  Hollins,  as  flag  captain  of  the  squad- 
ron commanded  by  Commodore  Dallas  on  the  Pacific  station,  in  the  year 
1843. 

Navy  Dbpartbcbnt,  July  27,  1843. 

"  Sir  :  You  will  proceed  to  New  York,  and  report  to  Captain  String- 
ham  for  a  passage  in  the  United  States  frigate  Savannah,  and  on  your 
arrival  in  the  Pacific^  you  will  report  to  Commodore  A.  J.  Dallas, 
for  the  command  of  that  ship,  as  his  flag  captain,  it  being  his  wish 
that  you  should  be  ordered  in  that  capacity. 
'*  I  am,  respectfully,  your  obedient  servant, 

"DAVID  HENSHAW. 
"  Commander  George  N.  Hollins, 

"  United  States  Navy,  Washingtorty  D.  G," 

In  stating  that  the  above  regulation  afforded  authority  for  the  ap- 
pointment of  Commander  Hollins,  we  are  not  stictly  correct,  but  it 
affords  authority  for  the  appointment  of  flag  captain,  aided  by  the 
dispensing  power  of  the  Secretary,  on  this  occasion  exercised  as  respects 
the  force  of  the  squadron,  that  in  the  Pacific  not  being  composed  of 
six  frigates,  indeed  being  of  inferior  force  to  that  command  by  the 
same  officer  in  the  West  Indies,  to  which  claimant  was  attached. 

On  the  rejection  of  the  claim,  a  correspondence  ensued  between  Mr. 
Secretary  Paulding  and  claimant,  extending  to  several  letters.  On 
the  13th  of  November,  1839,  Mr.  Paulding  informed  him  that  the 
decision  of  the  Auditor  was  concurred  in  by  the  department ;  and 
added,  ^^No  new  facts  in  the  case  have  since  been  adduced,  and  the 
department  cannot  reconsider  it."  On  the  3l8t  of  Jul^,  1840,  claim- 
ant again  addressed  Mr,  Paulding,  to  which  he  replied : 

"  Navy  Department,  September  26,  1840. 

"  Sir  :  Your  letter  of  the  31st  July  last  was  received.  If  you  will 
again  submit  your  claim  for  increased  pay  while  on  board  the  Con- 
stellation, the  department  will  reconsider  the  decision  which  has  been 
given  upon  it. 

**  I  am,  very  respectfully,  your  obedient  servant, 

J.  K.  PAULDINa. 
''  Commander  James  Mc.  McIntosh, 

''  U.  S.  Navy,  New  York.'' 

The  claim  was  again  accordingly  submitted,  and,  on  the  12th  of 
October  following,  allowedyin  a  letter  from  Mr.  Paulding  to  the  Fourth 
Auditor,  in  these  words:  **  The  claim  of  Commander  Mc.  Mcintosh, 
for  pay  as  flag  captain,  while  serving  in  that  capacity  on  board  the 
Constellation,  under  the  appointment  of  Commodore  Dallas,  had  been 
again  brought  to  the  notice  of  the  department ;  that  the  department 
had  lately  declined  allowing  this  claim,  on  the  ground  that,  in  the 
opinion  of  the  accounting  officers  of  the  treasury,  it  could  not  be 
legally  done  ;  but  that  it  appearing  that  there  toas  in  fact  no  law  pro- 
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htbiiing  the  dUowance^  hut  a  reytdation  only^  which  might  be  modified 
or  dispensed  with,  at  the  discretion  of  the  department,  the  claim  (for 
pay  as  flag  captain  of  the  Constellation  from  the  14th  of  August, 
1837,  to  the  3d  of  September,  1838,)  was  allowed.'*  I  have  not  a  copy 
of  that  letter,  but  furnish  the  preceding  extract,  as  quoted  in  tne 
letter  or  opinion  of  the  Auditor  in  reply,  dated  October  19,  1840, 
annexed. 

To  that  decision  of  the  Secretary,  wbich  claimant  supposed  was 
final,  the  Auditor,  in  reply,  stated,  ^^  there  is  in  fact  law  prohibiting 
ike  allowance  ;"  a  conclusion  arrived  at  by  the  following  argument : 
That  the  act  of  March  5,  1835,  ^^  prescribes  the  compensation  of 
the  various  classes  of  officers  therein  mentioned,  amongst  which  are 
^  masters,  commanders,  and  lieutenants  commanding ;'  providing 
that  officers  temporarily  performing  the  duties  belonging  to  those  of  a 
higher  grade  shall  receive  the  compensation  allowed  to  such  higher  grade, 
wkHe  actually  so  employed  ;  and  it  expressly  declares  that  the  yearly 
allowance  provided  in  that  act  is  ^  all  the  pay,  compensation,  and 
allowance  that  shall  be  received,  under  any  circumstances  whatever, 
by  any  such  officer,  except  for  travelling  expenses.'  During  a  part 
of  the  period  in  question,  Mr.  Mc  Mclntosn  was  a  lieutenant,  and 
during  the  other  part  he  was  a  commander,  and  he  has  always  been 
allowed  the  pay  specified  in  the  act  as  belonging  to  those  classes  of 
offieers.  Unless,  then,  it  should  appear  that,  during  the  time  em- 
braced by  the  claim,  he  was  actually  performing  the  duties  of  a  grade 
superior  to  his  own,  by  which  he  would  be  brought  within  the  terms 
of  the  provision  above  cited,  /  cannot  be  wrong  in  asserting  that  there 
is  in  fact  a  law  prohibiting  the  additional  allowance  which  he  claims." 
The  Auditor  thus  presents  the  proposition,  and  asserts  that  the 
allowance  is  against  law^  an  act  of  Congress,  in  contradistinction  to  a 
rtgukUion  adopted  by  the  Navy  Department ;  whereas,  in  truth,  the 
objection  to  claimant's  being  embraced  in  the  provision  of  the  act, 
that ''officers  temporarily  performing  the  duties  belonging  to  those 
of  a  higher  grade,  shall  receive  the  compensation  allowed  to  su^h 
higher  grade,"  arises  from  his  being  appointed  flag  captain  of  a 
squadron  composed  of  less  than  six  frigates,  that  being  the  force  re- 
quired by  the  regulation  to  entitle  a  squadron  to  an  officer  of  that 
grade  ;  and  it  is  confidently  believed  that  the  allowance  of  his  claim 
would  conflict  only  with  a  regtdation  of  the  Navy  Department,  and  not 
with  an  act  of  Congress,  as  the  Auditor  supposes. 

That  the  appropriate  duties  of  flag  captain  were  performed,  cannot 
be  denied  ;  that  those  duties  pertained  to  a  higher  grade  than  that  of 
commander,  or  lieutenant  commanding,  and  that  the  grade  is  recog- 
nized by  the  regulations  of  the  navy,  is  equally  true  ;  but  it  is  denied 
that  the  squadron  was  so  composed  as  to  be  entitled  to  a  flag  captain, 
iM^hich,  by  regulation,  not  law,  must  be  composed  of  six  frigates. 
Hence,  the  allowance  of  pay  was  prohibited  by  a  regulation  only,  which 
might  be  modified  or  dispensed  with  by  the  head  of  the  department, 
and  not  '^  in  fact  prohibited  by  law,"  as  the  Auditor  decided.  That 
the  regulation  may  be  dispensed  with  is  obvious  from  principle ;  that 
it  may  be,  we  have  the  declaration  of  Mr.  Paulding,  and  the  practice 
of  Secretary  Henshaw  in  the  appointment  of  Commander  Hollins. 
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Mr.  Paulding  was  oorrect  in  stating  that  ^'  there  was  in  fact  no  law 
prohibiting  the  allowance,  but  a  regulation  only,  which  might  be 
modified  or  dispensed  with  at  the  discretion  of  the  department/' 
Having  official  discretion,  he  removed  the  disability  which  the  regu* 
lation  interposed,  and  decided  to  allow  the  claim.  All  that  remained 
for  the  Auditor  was  purely  ministerial. 

It  is  submitted,  that  though  the  letter  of  the  regulation  may  have 
been  transgressed,  it  was  not  so  in  spirit ^  as  the  squadron  mounted 
as  many  guns  as  if  composed  of  six  frigates. 

Having  established  that  the  grade  was  recognized,  we  will  proceed 
next  to  consider  whether  the  appointment  was  sanctioned. 

Claimant  was  in  command  of  the  Grampus,  by  order  of  the  Secre- 
tary of  the  Navy,  when  the  order  of  the  14th  of  August,  1837,  was 
issued.  Simultaneously,  Commodore  Dallas  ordered  Lieutenant  Engle 
to  succeed  him  in  that  command.  His  appointment  as  flag  captain, 
and  that  of  Lieutenant  Engle  to  the  command  of  the  Orampus,  were 
forthwith  communicated  to  the  Navy  Department ;  the  appointment 
of  Lieutenant  Engle  was  immediately,  in  writing,  confirmed,  and  no 
notice  whatever  taken  by  the  department  of  the  dispositum  which  had 
been  mxide  of  claimant. 

As  a  legal  proposition,  we  claim,  that,  in  sanctioning  the  appoint- 
ment of  a  successor  to  a  station  which  the  claimant  had  occupied,  by 
order  of  the  Navy  Department,  (the  vacancy  being  created  by  an  order 
assigning  him  to  another  station,)  without  noticing  his  removal,  vir- 
tually sanctioned  his  appointment,  with  the  same  efficacy  as  a  mcue- 
rial  act. 

The  argument  may  be  advanced,  that,  inasmuch  as  the  Secretary 
acted  on  one  part  of  the  change,  and  omitted  to  do  so  in  regard  to  the 
other,  the  inference  is,  that  the  other  part  of  the  arrangement  was  not 
approved.     That  argument  is  neither  sound  in  principle  nor  safe  in 
practice,  and  would  lead  to  endless  confusion.     What  would  be  the 
effect  in  this  particular  case?     Claimant's  command  was  given  to  an- 
other, and  (assuming  his  appointment  not  to  be  sanctioned)  there  is  no 
disposition  made  of  daimant;  he  was  consequently  without  position. 
It  IS  wholly  incompatible  with  the  system  and  good  order  of  the  public 
service,  that  an  officer  should  be  removed  from  a  station  assigned  by 
the  head  of  the  department,  by  an  officer  subordinate  to  that  head, 
and  thus  be  lost  sight  of,  as  it  were,  discarded  from  the  supervisory 
regard  of  that  departmentj  and  cannot  be  presumed.     The  solution 
rather  is  that,  as  claimant  had  been  removea  from  a  station  to  which 
an  order  of  the  department  had  assigned  him,  it  occurred  to  the  Secre- 
tary that  such  change  required  confirmation  as  respected  his  successor; 
hence  the  express  sanction ;  whereas  his  appointment,  removing  no 
one,  interfering  with  no  one,  was  tacitly  approved.     The  inquiries  of 
"what  had  become  of  Lieutenant  Mc  .Mcintosh?"    **  For  what  object 
had  he  been  removed?"  would  naturally  be  suggested  to  the  mind  of  the 
Secretary  on  confirming  the  appointment  of  his  successor,  answered 
by  the  communications  of  the  commander-in-chief.     Thns  informdy 
not  forbidding^  by  legal  presumption  approved;  the  alternative  involves 
the  censure  of  the  department,  in  imascining  that  claimant  was  over- 
looked, and  is  not  to  be  adopted  where  it  may  be  consistently  avoided ; 
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and  18  not  to  he  presumed  in  disposing  of  his  rights.  The  reasons  for 
making  his  appointment  were  communicated  to  the  department;  and 
as  he  was  permitted  to  occupy  the  station,  gazetted  in  the  Army  and 
Navy  Chronicle,  issuing  orders  in  that  capacity,  without  objection, 
until  the  14th  of  October,  1837,  (  a  period  of  two  months,)  **we  can- 
not be  wrong  in  asserting,"  that  the  appointment  was  sanctioned  by 
a  ooUateral  act. 

We  have  assumed  in  these  remarks,  and  so  stated  in  the  memorial, 
that  no  objection  or  allusion  to  claimant's  appointment  was  made 
prior  to  the  14th  of  October,  1837.  If  in  this  we  are  in  error,  we 
positively  assert  that  such  objection  was  not  communicated  to  Commo* 
dore  Dallas  or  claimant.  It  is,  however,  proper  to  refer  to  a  passage 
in  the  Auditor's  letter  of  the  19th  of  Octobsr,  1840,  in  part  conflicting 
with  that  statement.  He  says:  ^^It  appears  that  after  Commodore 
Dallas  had  ordered  Lieutenant  Mc.  Mcintosh  to  act  as  flag  captain,  he 
informed  the  department  of  the  fact,  and  that  he  had  directed  the 
purser  to  pay  him  as  commander.  The  payment  thus  directed  was 
disallowed  by  the  Secretary  after  a  reference  to  Mr.  Pickett,  the 
Fourth  Auditor,  for  his  opinion  on  the  subject.  This  was  in  Augvst^ 
1837  ;  and  on  the  6th  of  January,  1838,  the  Secretary  expressly  in- 
formed Commodore  Dallas,  that  he  could  not  recognize  Lieutenant 
Mc.  Mcintosh  as  a  commander,  but  was  willing  to  recognize  him  as 
lieutenant  oommanding,  which  pay  he  has  received." 

The  Auditor  says,  the  payment  thus  directed  was  referred  by  the  Sec- 
retary to  Mr  Pickett ;  that  Mr.  Pickett  gave  his  opinion,  on  which  the 
Secretary  disallowed  the  pay.     In  the  computation  of  short  time,  the 
reference  by  the  Secretary  to  Mr.  Pickett,  the  opinion  or  report  of  the 
latter  and  the  judgment  of  the  former  is  of  much  importance,  the  nu- 
merous engagements  of  those  functionaries  considered.     Claimant's 
orders  are  dated  14th  of  August,  1837,  at  PensacoUiy  and  it  is  doubted 
whether  they  could  have  been  transmitted  to  JVashingtonf  and  those 
proceedings  had  before  the  expiration  of  the  month,  admitting  that 
the  indefinite  date  of  '^  August,  1837,"  related  to  the  last  day  of  that 
month.     It  would  have  been  more  satis&ctory  had  thepar^ict^r  date 
of  the  Secretary's  decision  on  Mr.  Pickett's  report  been  given  with 
the  Auditor's  usual  precision.     Again,  it  seemn  rather  extraordinary 
that  the  opinion  of  an  accounting  officer  should,  in  advance^  be  re- 
quired.    At  that  time  the  increased  pay  had  neither  been  earned  nor 
required.     At  all  events,  if  such  decision  was  made,  and  not  commu* 
nicated,  to  Commodore  Dallas  or  claimant,  it  cannot  be  invoked  to 
impair  this  claim.     That  it  was  not  communicated  appears  from 
claimant's  asseveration,  and  may  be  inferred  from  the  remark  of  the 
Auditor  in  the  next  passage,  that  on  the  6th  of  January,  1838,  the 
Secretary  expressly  informed  Commodore  Dallas  that  he  could  not 
recognize  Lieutenant  Mc.  Mcintosh  as  a  commander,  but  was  willing 
to  recognize  him  as  a  lieutenant  commanding.     The  expression  ''ex- 
pressly informed,"  from  the  context,  excludes  the  idea  that  the  decis- 
ion on  Mr.  Pickett's  report  was  ever  communicated  to  claimant.    We 
•hall,  therefore,  in  considering  the  question  of  sanction,  assume  that 
the  Secretary's  letter  of  the  14th  of  October,  1837^  made  the  first 
allaaion  to  claimant's  change  of  employment. 
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In  that  letter  the  Secretary  expresaed  his  regret  that  it  was  not  in 
his  power  to  make  an  ^'  dcting  oommander."  CSommodore  Pallas  at 
once  replied  that  he  had  not  appointed  claimant ' 'acting  commander/' 
but  had  appointed  him  flag  captain.  To  the  commodore's  letter  no 
reply  was  received,  and  he  again  wrote,  commanicating  a  copy  of  his 
previous  letter: 

^^    (      "22d2?eccm6er,  1837/' 
^^^'  I  Subjoined  to  copy  of  No.  177. 

^^  Sir  :  Not  having  received  a  reply  to  my  last  communication, 
made  in  relation  to  Lieutenant  Mc.  Mcintosh,  I  fear  it  has  not  been 
received,  and  I  take  the  liberty  to  send  a  copy  of  it,  with  a  request 
that  the  department  will  let  me  know  their  determination  on  the 
subject. 

*'  I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

"A.  J,  DALLAS. 
"  Hon.  M.  DioEEBSON, 

^^ Secretary  of  the  Navy.'' 

This  letter  was  not  replied  to  by  the  Secretary  in  person,  with  whom 
the  previous  correspondence  had  been  held,  and  who  was  possessed  of 
all  the  facts,  but  by  the  Acting  Secretary,  who  stated  that  the  Secretary 
had  already  disapproved  claimant's  appointment. 

From  the  preceding  state  of  facts,  we  contend  that  the  appointment 
ofJl'Og  captain  had  not  been  disapproved.  The  objection  of  the  Secre- 
tary, on  the  14th  of  October,  1837,  was  under  a  misapprehension  of 
the  commodore's  order,  which  he  supposed  appointed  an  ^^  acting  camr 
mander."  If  he  intended  that  letter  as  disapproving  the  appoint- 
ment oifiag  captain,  he  would  so  have  expressed  himself.  Had  he 
not  been  under  a  misapprehension,  it  is  to  be  assumed,  from  the  tenor 
of  his  letter,  in  connexion  with  the  commodore's  letter,  prewnting  his 
reasons  for  making  the  appointment,  that  he  would  not  have  objected. 
The  Secretary  expressed  his  regret  at  not  having  authority  to  make 
an  '^  acting  commander  ;"  and  the  intendment  is,  that,  in  expressing 
such  regret,  he  admitted  the  expediency  of  an  acting  commander's 
appointment,  but  did  not  make  it,  owing  alone  to  the  want  of  authority . 
That  reason  was  paramount  for  declining  to  approve  of  what  he  sup- 
posed was  the  appointment  of  acting  commander,  but  not  that  of  flag 
captain,  manifestly  within  the  scope  of  his  authority,  the  necessity  of 
which  was  sufficiently  disclosed  in  the  commodore's  communication. 

That  this  is  not  a  sophistical  deduction  may  reasonably  t)e  con- 
cluded, from  the  fact  that  Commodore  Dallas,  immediately  on  the 
receipt  of  the  Secretary's  letter,  suggested  the  misapprehension,  and 
continued  claimant  in  the  discharge  of  the  like  duties  as  before,  and 
he  was  permitted  so  to  remain  without  further  notice  from  the  depart- 
ment. If  the  deduction  is  not  sound,  what  inference  is  to  be  derived 
from  the  unbroken  silence  of  the  department,  after  the  explanation^ 
but  that  the  explanation  was  satisfactory,  and  the  department  coa- 
curred  in  the  expediency  of  claimant's  appointment  ?  Still  the  Acting 
Secretary,  in  reply  to  Commodore  Dallas'  letter  of  the  22d  of  Decem- 
ber, stated  that  the  Secretary  had  already  disapproved  of  it.     When 
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had  lie  so  disapproved?  His  onlv  letter  on  the  subject  was  that  of 
the  14th  of  October  ;  in  it  the  appointment  of  flag  captain  was  not 
even  mentioned.  The  Secretary  rejected  the  want  of  authority  to  make 
tlie  appointment  of  ^'acting  commander/'  and  did  not  touch  claim- 
ant's case,  as  he  held  an  appointment  of  a  totally  different  grade ; 
and  we  respectfully  maintain^  the  Acting  Secretary  was  wholly  mistaken 
in  saying  that  the  Secretary  had  already  disapproved  of  his  appoint- 
ment. 

Again,  the  subject  remained  without  the  action  of  the  department 
until  the  5th  of  tfanuary,  1838,  when  it  was  brought  to  light  by  a  note 
on  the  pay-roll  opposite  claimant's  name,  and  the  Secretary  informed 
the  commodore  that  he  ''  was  willing  to  regard  and  pay  him  as  lieu- 
tenant  commanding."  In  August,  1838,  after  his  promotion.  Com- 
modore Dallas  advised  the  department  that  claimant  would  be  con- 
tinued in  the  discharge  of  the  duties  of  flag  captain,  to  which  no  an- 
swer was  given^  and  he  was  thus  employed  until  he  sailed  in  the  frigate 
for  Boston.  The  reason  assigned  by  the  Auditor  tor  the  Secretary's 
silenoB  is  thus  stated  :  "After  Mr.  Mc.  Mcintosh  had  been  promoted  to 
the  office  of  commander,  Commodore  Dallas,  in  August,  1838,  wrote 
again  to  the  department,  stating  that  he  (Mr.  Mc.  Mcintosh)  had  been 
retained  on  board  the  Constellation  in  the  performance  of  the  same 
duties,  and  asking  how  he  was  to  be  paid  ;  to  which  communication 
it  is  believed  no  answer  was  giveu,  owing y  probablt/y  to  an  idea  enter- 
tained by  the  Secretary  that  his  views  upon  the  subject  had  been  suffl- 
ciently  expressed  in  his  previous  communication" 

To  which  communication  the  Auditor  refers,  (he  speaks  in  the  sin- 
gular number,)  we  do  not  understand.  To  that  of  the  14th  of  Oc- 
tober, 1837?  We  have  shown  it  did  not  relate  to  the  matter,  but  to 
the  office  of  ** acting  commander."  To  that  of  5th  of  January,  1838? 
To  it  there  could  be  no  sensible  application,  (adverse  to  the  claim,) 
as  the  circumstances  had  materially  changed  when  the  commodore 
wrote  in  August,  1838,  (in  the  meantime  claimant  having  been  ad- 
vanced to  the  rank  of  commander  )  and  it  could  not  have  been  con- 
templated to  keep  hira  oa  board  tlie  Constellation  in  a  rank  inferior 
to  his  commission.     Those  were  the  only  letters  from  the  Secretary. 

We  cannot  think  a  reply  was  not  given,  '^  owing  probably  an  idea 
entertained  by  the  Secretary  that  he  had  sufficiently  expressed  his 
views,"  as  suggested  by  the  Auditor.  The  Secretary  would  hardly 
j)ermit  an  officer  of  the  rank  and  standing  of  Commodore  Dallas  to 
move  I'n  doubt  on  a  subject  of  official  duty,  when  respectfully  ad- 
dressed, for  the  punctilious  reason  that  he  supposed  he  had  already 
been  sufficiently  explicit,  especially  as  the  consequences  were  flowing 
on,  and  would  only  be  arrested  by  a  reply.  We  are  unwilling  to 
attribute  that  lack  of  courtesy  to  the  head  of  a  departmeut.  If,  how- 
ever, the  silence  was  designed  for  the  reason  assigned  by  the  Auditor, 
the  truth  of  the  reason  becomes  importaut,  as  if  the  Secretary  had  not 
''sufficiently  expressed  his  views,"  claimant's  appointment  was  im- 
pliedly sanctioned,  and  entitles  him  to  the  compensation  allowed  by 
law.  We  most  confidently  refer  to  the  Secretary's  letter  of  the  14th 
of  October,  1837,  with  Commodore  Dallas'  reply  and  letter  of  22d 
December,  1837,  together  with  the  Acting  Secretary's  rejoinder,  and 
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maintaiD,  with  respect,  that  these  letters  far  more  sanction  than  dis- 
approve the  appointment,  for  the  reasons  we  have  stated,  especially 
so  when  reinforced  hy  the  letter  of  August,  1838,  to  which  there  was 
no  reply. 

It  may  be  said  there  is  an  obstacle  to  be  overcome  in  the  Secretary's 
letter  of  the  5th  of  January.  1838,  stating  that  claimant  was  to  be 
regarded  and  paid  as  lietUenant  commanding;  instead  of  offering  an 
obstacle,  that  letter  establishes  the  daimy  as  will  be  presently  shown, 
as  a  legal  consequence.  If  that  letter  is  to  have  a  retrospective  oper- 
aiion,  it  relates  back  to  the  date  of  claimant's  orders  on  the  14th  of 
August,  1837,  and  the  Secretary  meant  to  be  understood  to  say,  "Mr. 
Mc.  Mcintosh  has  been  regarded  ^as  lieutenant  commanding  from  the 
time  he  was  ordered  to  the  Constellation,  and  is  to  be  paid  as  lien- 
tenant  commanding  from  that  time." 

If  the  order  was  prospective^  and  is  considered  as  refusing  to 
sanction  claimant's  appointment,  it  cannot  affect  the  five  previous 
months  oi  his  employment  as  flag  captain. 

Here  we  stand  on  the  broad  platform  of  the  law,  and  cheerfully 
appeal  to  this  Court  to  establish  that  the  act  of  Congress  entitled 
claimant  to  captain's  pay  the  moment  the  Secretary  decided  that  he 
was  regarded  as  lieutenant  commanding  the  frigate  Constellation. 
The  points  involved  in  that  decision  are  few  and  simple. 

1.  He  was  *'  regarded"  lieutenant  commanding  a  frigate. 

2.  A  i'rigate  is  the  appropriate  command  of  a  captain. 

3.  In  performing  the  duties  of  lieutenant  commanding  a  frigcUe, 
he  temporarily  performed  the  duties  belonging  to  the  grade  of 
captain. 

4  The  act  of  Congress,  approved  March  3,  1835,  provides  that 
"  officers  temporarily  performing  the  duties  belonging  to  those  of  a 
higher  grade  shall  receive  the  compensation  allowed  to  such  higher 
grade  while  actually  so  employed." 

5.  The  compensation  is  established  in  the  second  of  the  following 
provisions  of  that  act,  (to  be  intelligible  both  are  necessarily  quoted.) 

*'  All  other  captains  when  in  command  of  squadrons  on  foreign 
stations,  $4,000." 

''  When  on  other  duty,  $3,500." 

The  duties  which  claimant  performed  as  lieutenant  commanding 
were  those  belonging  to  the  grade  of  captain,  not  '^commauding  a 
squadron  on  foreign  service,"  but  ''on  other  duty." 

With  whatever  confidence  we  appeal  to  this  Court  to  establish  this 
claim,  it  has  not,  however,  met  the  favorable  consideration  of  the 
Auditor,  who  thus  summarily  disposes  of  claimant's  appointment  » 
''lieutenant  commanding."  In  his  letter  of  the  18th  of  December, 
1838,  he  says:  "I  confess  that  this  communication  by  the-  Secretarj 
is  inexplicable  by  me,  and  lean  only  regard  it  as  an  anomaly, ' '  AgaiD, 
in  his  letter  of  the  9th  February,  1839,  he  says:  "Notwithstanding 
you  state  that  you  were  not  satisfied  in  regard  to  an  anomaly  of  the 
late  Secretary  of  the  Navy,  which  I  did  not  attempt  to  exptaiuj  and 
which  1  presume  no  one  could  explain^  but  which,  on  that  very  accouot, 
could  not  reasonably  be  expected  to  have  any  influence  on  my  judg- 
ment." 
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The  "anomaly"  consists  inr recognizing  claimant  as  "lieutenant 
commanding"  a  frigate,  and  allowing  him  the  pay  of  "lieutenant 
commanding"  a  vessel  of  that  class  usually  commanded  by  lieu- 
tenants, (brigs  and  schoonerF,)  notwithstanding  the  act  provides  that 
"  officers  performing  the  duties  belonging  to  those  of  a  higher  grade 
shall  receive  the  compensation  of  such  higher  grade  while  so  actually 
employed." 

In  correct  parlance,  rather  than  an  anomaly ^  the  order  should  be 
considered  an  inconsistenq/y  there  being  such  contrariety,  that  both  the 
rank  and  the  limited  pay  cannot  subsist  together,  the  pay  of  captain 
following  the  duties  of  lieutenant  commanding  a  frigate.  As  both 
parts  of  the  order  cannot  stand  together,  the  Auditor,  in  his  capacity 
of  accounting  officer,  finds  authority  to  nullify  the  act,  in  denying 
claimant  the  compensation  to  which  the  first  branch  of  the  order  en- 
titled him  under  the  act. 

Petitioner's  claim  under  that  letter  became  vested,  and  could  not  be 
disposed  of,  on  the  score  of  its  being  anomalous  or  inconsistent.  If 
the  Secretary  committed  an  error,  that  error  should  inure  to  advan- 
tage of  claimant  and  not  prejudice,  as  he  performed  the  duties  re- 
quired of  him.  It  is  indeed  an  anomaly ,  thai  the  government  should  set 
up  its  own  anomaly  to  defeat  his  daim. 

It  was  the  province  of  the  Secretary  to  appoint  him  lieutenant  com- 
manding the  C!onstellation  ;  so  much  of  his  act  is  valid  and  efiectuaL 
He  coupled  the  appointment  with  a  direction  as  to  the  pay  to  be  re- 
ceived ;  that  regulation  of  the  pay  was  void  and  inefiectual ;  it  was 
official  legislation.  So  much  of  the  order  as  was  within  the  legitimate 
authority  of  the  Secretary  should  be  sustained,  and  was  executed  by 
claimant ;  such  part  as  transcended  his  power  was  inoperative.  It  is 
not  to  the  Navy  Department  that  we  are  to  refer,  to  ascertain  the  ap- 
propriate pay  of  a  particular  grade,  but  to  the  act  of  Congress.  The 
act  is  the  common  guide,  as  well  of  the  Secretary  as  claimant.  The 
moment  he  was  recognized  as  lieutenant  commanding  the  frigate  Con- 
stellation, the  claioi  to  captain's  pay  sprang  into  existence,  ujider  the 
act  of  Congress.  With  the  same  propriety  the  Secretary  might  direct 
that  captains  should  receive  the  pay  of  midshipmen,  as  that  lieutenants 
commanding  should  receive  less  than  Congress  has  appropriated. 

To  prevent  misapprehension  as  to  the  appropriate  grade  to  com- 
mand a  frigate,  as  a  matter  of  law,  independent  of  usage,  we  cite  the 
act  of  February  25,  1799,  1  Story,  p.  563,  sec.  1.  "Be  it  enacted, 
that  all  vessels  in  the  service  of  the  United  States,  mounting  twenty 
guns  and  upwards^  he  xx)mmanded  by  captains;  those  not  exceeding 
eighteen  guns,  (except  galleys,  which  are  to  be  commanded  as  hereto- 
fore provided  by  law,)  by  masters  or  lieutenants,  according  to  the  size 
of  the  vessel,  to  be  regulated  by  the  President  of  the  United  States.  ' 

Either  the  Secretary's  order,  or  declaration,  that  claimant  was  re- 
garded lieutenant  commanding  the  Constellation,  was  impracticable, 
and  a  dead  letter  in  all  its  parts,  or  he  is  entitled  to  its  full  effect,  as 
regards  that  part  within  the  scope  of  his  authority,  it  belonging  to 
the  Secretary  to  make  the  appointment  as  lieutenant  commanding.  If 
it  is  a  dead  letter,  it  was  without  efficacy  for  any  purpose^  and  should 
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Dot  be  brought  in  judgment  against  claimant,  to  establish  that  his 
original  appointment  as  flag  captain  had  been  thereby  disapproved. 

One  other  objection  of  the  Auditor.  Be  says,  in  a  letter  to  Mr. 
Paulding  of  the  15th  of  November,  1838,  '*if  he  shall  produce  the 
evidence  required  bj  the  rules  of  this  office,  to  show  that  ne  actually 
performed  the  duties  of  commander  of  the  Constellation,  his  claim  will 
be  allowed ;  but  as  it  was  held  by  your  predecessor,  and  has  been 
adopted  as  a  rule  of  this  office,  that  before  an  officer  can  be  allowed 
the  pay  of  a  superior  grade,  under  the  act  of  March  3,  1835,  it  must 
appear  that,  including  himself,  there  was  not  more  than  a  complement 
of  officers  of  such  grade  <*n  board  the  vessel  in  which  the  service  is 
alleged  to  have  been  performed,  and  as  is  stated  in  the  tables  of  com* 

fdements,  issued  by  the  Navy  Department  on  the  2%th  of  January 
ast,  (1838,)  that  when  the  commander  of  a  squadron  is  also  the 
commander  of  a  particular  vessel,  he  is  to  be  borne  as  part  of  her  com- 
plement." 

To  that  objection  the  answer  is,  that  the  department  could,  at  its 
discretion,  modify  or  dispense  with  its  own  rules,  and  did  so  by  the 
tacit  sanction  of  claimant's  appointment  as  flag  captain,  and  did  so, 
in  saying  he  was  regarded  as  lieutenant  ^'  commanding  "  the  frigate. 
It  was  as  competent  for  the  department  to  appoint  him  lieutenant 
commanding  the  frigate,  notwithstanding  Commodore  Dallas  was 
borne  as  part  of  her  complement,  and  dispense  with  the  regulation 
quoted,  as  it  was  competent  for  Secretary  HeuRhaw  to  appoint  Com- 
mander floUins  flag  captain  of  the  Pacific  squadron,  composed  of  less 
than  six  frigates,  notwithstanding  the  regulation  provides  that  a 
squadron  is  not  entitled  to  a  flag  captain  which  is  not  thus  composed. 
In  both  cases  the  department  had  plenary  powers. 

Also,  a  perfect  answer  is,  that  claimant's  appointment  of  flag  cap- 
tain bears  date  on  the  14th  of  August,  1837,  and  cannot  be  affected 
by  a  regulation  adopted  on  the  28th  of  January,  five  months  after  the 
appointment  made.  Again,  the  letter  of  the  Secretary  recognizing 
him  lieutenant  commanding  bears  date  the  5th  of  January,  1838, 
and  that  rank  cannot  be  affected  by  a  regulation  dated  on  the  28th  of 
January,  1838,  twenty-three  days  after.  So  far  as  regards  that  re^fU- 
lation,  the  claimant's  rights  had  become  absolute  and  could  not  be 
defeated  by  it. 

Whether  that  regulation  was  to  operate  prospectively  or  otherwise, 
this  case  is  not  affected  by  it.  The  regulation  did  not  *'/>er  se"  de- 
tach claimant  from  the  ship  ;  it  did  not  affect,  of  itself,  the  object  to 
be  accomplished,  bid  required  to  be  carried  into  execution  by  an  order 
from  (he  department.  As  no  order  to  that  effect  was  issued,  the  prin- 
ciple established  by  the  regulation  was  not  made  to  apply  to  petitioner. 
This  proposition  is  too  plain  to  require  argument  in  support  of  it. 

We  tliink  we  have  now  shown  that  the  reasons  assigned  for  neglecting 
this  claim  are  not  sustained  by  the  rules  and  regulations  of  the  navy,  or 
the  act  of  Congress  establishing  the  pay-bill.  The  statement  of  the 
Acting  Secretary,  that  '^  such  an  officer  as  flag  captain  of  any  vessel  of 
war  is  not  recognized  or  provided  for  either  by  the  old  or  new  tables  of 
complements  of  the  different  classes  of  vessels,' '  is  plainly  contradicted 
by  the  old  as  well  as  the  new  regulations.     That  the  appointment  is 
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within  the  spirit  of  the  regalation,  may  truly  be  said,  as  the  squadron 
to  which  claimant  was  attached  mounted  as  many  guns  as  if  it  had  been 
composed  of  six  frigates.  That  the  appointment  was  impliedly  sanc- 
tioned by  a  collateral  act,  in  confirming  the  appointment  of  his  suc- 
cessor to  the  Grampus,  and  that  it  was  so,  by  the  silence  of  the  de- 
partment, notwithstanding  the  direct  course  pursued  by  Commodore 
Dallas  in  pressing  a  decision,  is  fully  supported  by  the  most  familiar 
principles  of  law.  That  in  fact  there  was  no  law,  but  a  regulation 
only,  which  might  be  modified  or  dispensed  with  by  the  department, 
and  was  so  dispensed  with  by  Mr.  Paulding,  is  equally  plain  ;  and 
tliat,  in  regarding  claimant  as  '^  lieutenant  commanding"  the  Con- 
stellation, he  became  entitled  to  pay  as  captain^  the  acts  of  Congress 
establish. 

Before  concluding  the  review  of  the  Auditor's  objecti  ns,  it  is  proper 
to  advert  to  his  legal  propositions.  After  arguing  that  the  ap- 
pointment had  not  been  sanctioned,  he  says  :  ''But  had  the  depart- 
ment remained  altogether  silent,  the  case,  in  my  view,  would  not  have 
been  altered.  It  must  be  admitted,  I  think,  without  any  hesitation, 
that  the  appointment  made  by  Commodore  Dallas  was,  in  the  first 
instance,  wholly  unauthorized  and  illegal ;  for  although,  like  other 
commanders  on  foreign  stations,  he  had  a  general  authority  to  confer 
acting  appointments,  he  certainly  had  no  power  to  create  the  officers 
to  which  the  appointments  were  to  be  made,  which  he  must  have  done 
in  this  case,  inasmuch  as,  by  the  regulations  of  the  navy  then  existing, 
a  flag  captain  was  not  allowed  to  a  squadron  of  the  size  of  that  which 
he  commanded.  Of  an  act  thus  done,  without  a  shadow  of  authority, 
he  had  no  right  from  the  silence  of  the  department  to  infer  its  appro- 
bation ;  but  he  was,  upon  correct  principles,  bound  to  infer  the  con- 
trary. A  positive  order,  or  declaration  of  the  department,  at  least, 
was  requisite  to  make  a  proceeding  valid,  which  was  before  invalid. 
The  principle^  so  far  as  I  am  aware,  has  never  been  admitted  by  any 
jurisdiction,  that  an  illegal  act  on  the  part  of  an  inferior  ofiicer  may 
be  legalized  by  notice  to  his  superior,  and  by  the  omission  of  the  latter 
to  express  his  disapprobation." 

Theprecedingsnmraaryof  the  Auditor's  views  is,  we  think,  replete 
with  propositions,  novel  and  unsound.  Can  it  be  imputed  to  Com- 
modore Dallas  that  he  created  an  office  in  making  this  appointment? 
The  regulation  created  and  established  the  office.  At  most,  the  com- 
modore transgressed  the  letter  of  that  regulation.  Nor  is  it  consonant 
with  established  principles  of  law  to  say  ''  he  had  no  right,  from  the 
silence  of  the  department,  to  infer  its  approbation.  A  positive  or der^ 
or  dedaration  of  the  department,  at  least,  was  required  to  make  a 
proceeding  valid  which  before  was  invalid."  It  is  conceded,  on  all 
hands,  that  the  department  had  the  power  to  dispense  with  its  own 
regulations  ;  and  we  contend,  as  a  principle  of  law,  that  this  appoint- 
ment could  as  effectually  be  sanctioned  by  silence  after  notice,  as  by  a 
material  act.  The  Auditor  adds :  *^  The  principle,  so  far  as  I  am 
aware,  has  never  been  admitted  by  any  jurisdiction  that  an  Slegal  act 
on  the  part  of  an  inferior  officer  may  be  legalized  by  notice  to  his  supe- 
rior, and  by  the  omission  of  the  latter  to  express  his  disapprobation." 

If  this  claim  is  to  be  disposed  of  on  the  proposition,  that  an  un- 
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atifhorized  act  is  not  sanctioned  by  notice  followed  by  silence,  it  is  free 
from  embarrassment,  as  a  few  adjudicated  cases  will  establish.    If  the 
expression  'illegal  act"  refers  to  a  criminal  act,  we  fully  concor  with 
the  Auditor ;  even  approbation  would  not  legalize  it ;  but  if  the  ex- 
pression refers  to  an  unatUhorized  act,  we  contend  that  it  has  ^^  been 
admitted,"  by  many  '^  jurisdictions,"  that  the  notice  and  '^  omission 
to  express  disapprobation"  does  ^^  legalize"  or  sanction  the  act,  and 
is  equivalent  to  an  express  authority .     We  refer  to  2  Kent's  Commen- 
taries, page  616,  where  the  commentator  says  :     '^  When  the  principal 
is  informed  of  what  has  been  done,  he  must  dissent,  and  give  notice 
of  it,  in  a  reasonable  time,  and  if  he  does  not,  his  assent  and   ratifi- 
cation will  be  presumed  :     * '  Semper  qui  non  prohibet  per  se  intervenirt 
mandare  creditur;*'  and  in  support  of  the  principle,  he  cites  Fowler 
V8,  Stevenson,  1  Johnson's  Cases,  110 ;  Cairnes  &  Lord  vs.  Bleecker, 
12  Jones'  Rep.,  300  ;  Erick  vs.  Johnson,  6  Mass.  Bep.,  193 ;  Froth- 
ingham  vs,  Haly,  3  Ibid  ,  70  ;  Clement  t».  Jones,  12  Ibid.,  60 ;  Shaw 
vs.  Nudd,  8  Pickering*s  Rep.,*9  ;  Merlin  Questions  de  Droit,  vol.  i., 
482.     The  law  of  the  Auditor  cannot  be  sustained  against  that  array 
of  authorities,  and   ''  we  cannot  be  wrong  in  asserting"   ''  that  an 
alleged,"  (unauthorized)  ''act  on  the  part  of  an  inferior  officer,  may 
be  legalized"  (ratified)   '^  by   notice  to  his  superior,   and  by   the 
omission  of  the  latter  to  express  his  disapprobation."  Claimant's  ap- 
pointment was  ratified  by  the  silence  of  the  department,  and  that 
silence  is  not  satisfactorily  accounted  for  in  saying  that  ''no answer 
was  given,  owing  probably  to  an  idea  entertained  by  the  Secretary,  that 
his  views  had  been  sufficiently  expressed  in  his  previous  communi- 
cation," so  as  to  defeat  the  legal  consequence  of  that  silence.     Can 
it  be  tolerated,  that  respectful  communications,  relating  to  official  duty, 
are  to  be  disregarded,  even  if  the  subject  of  the  communication  had 
before  been  fully  disposeil  of;  much  less  when  disorganization  is  the 
result  of  that  silence?    Had  the  commander-in-chief  pertinaciously 
annoyed  the  department,  on  a  subject  which  had  been  explicitly  dis- 
posed of,  the  communication  should,  nevertheless,  have  been  answered, 
and  the  appropriate  remedy  resorted  to  ;  and  the  omission  to  answer 
the  letter  m  question  is  not  to  be  attributed   to  negligence  or  abuse 
of  authority,  but  rather  approbation  is  to  be  intended  from  the  course 
which  has  been  pursued. 

The  Auditor  says :  "a  positive  order,  or  declaration  of  the  depart 
ment  was  necessary  to  make  a  proceeding  valid  which  before  was 
invalid."  We  insist  that  silence  sanctioned  this  appointment ;  that 
the  confirmation  of  the  appointment  of  the  successor  of  claimant  to  the 
Grampus  sanctioned  it;  and  that,  to  defeat  such  an  implied  sanction, 
"a  positive  order,  or  declaration  of  the  department  was  requisite." 
A  positive  order  should  have  been  issued  to  dispose  of  claimant^  if  tbe 
department  did  not  contemplate  to  confirm  his  appointment. 

His  duty  was  unhesitating  obedience  to  the  commodore's  order. 
The  order  was  positive,  "  to  repair  on  board  the  United  States  frigate 
Constellation  forthwith,  and  assume  the  duties  of  that  station,"  (the 
station  of  flag  captain.)  Disobedience  would  have  hazarded  his  oom- 
mifision.     Thirty  years'  service  had  taught  him  that  prompt  and 
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cheerfal  obedience  of  orders  is  of  the  deepest  importance,  and  consti- 
tutes the  first  duty  of  an  officer. 

If  the  appointment  was  not  sanctioned,  it  follows  that,  having  been 
detached  from  the  Grampus,  he  was  in  fact  placed  on  leave  of  absence — 
put  off  duty.  Suppose  he  had  assumed  the  ground  now  occupied  by 
the  Auditor,  that  a  "positive  order,  or  declaration  of  the  depart- 
ment, ^as  necessary  to  render  the  proceeding  valid,"  and  on  finding 
the  appointment  of  his  successor  confirmed,  and  no  "positive  order 
or  declaration"  made  as  respected  him,  had  left  the  ship,  and  for  so 
doing  been  put  on  trial  for  disobedience  of  orders,  could  he  have  de- 
fended himself  on  that  ground  ?  It  certainly  would  have  been  a  dan- 
gerous experiment.  He  pursued  the  only  course  dictated  by  duty, 
and  should  not  be  prejudiced  by  the  miscarriage  of  his  superiors. 
Difficulties  encountered  him  on  every  side :  He  had  lost  command  of 
the  Grampus  ;  could  not  have  left  the  Constellation  ;  was  obliged  to 
discharge  the  duties  belonging  to  those  of  a  "superior  grade,"  and 
was  not  to  be  compensated  for  them  as  the  act  prescribes. 

We  have  stated  that  the  appointment  received  a  coUcUeral  sanction 
in  the  confirmation  of  claimant's  successor  to  the  Grampus,  and  cite 
Lorainew.  Cartwright,  3  Mason's  Rep.  154,  when  Mr.  Justice  Wash- 
ington, under  his  3d  inquiry,  says :  "  There  is  no  doubt  but  that  a 
principal  may  ratify  the  act  of  one  who  has  acted  in  his  behalf  as  his 
agent,  though  without  authority,  or  who  has  transcended  his  powers, 
and  in  this  way  give  validity  to  the  act,  as  if  it  had  been  strictly 
authorized  in  the  first  instance.  This  ratificatixm  nwy  take  place  not 
only  directly  J  hut  by  coUaieral  acts,"  In  this  case,  the  "collateral  act" 
is  the  confirmation  of  claimant's  successor. 

The  claim  was  virtually  allowed  by  the  Secretary,  in  the  terms  of 
reference  to  the  Auditor,  on  the  6th  October,  1838,  as  stated  in  the 
following  letter: 

"Navy  Department,  \Qth  October y  1838. 

"Sir:  Your  communication  of  the  26thult.  has  been  received.  In 
answer,  I  have  to  state^  that  your  papers  have  been  referred  to  the 
Fourth  Auditor  of  the  Treasury,  vnth  the  request  thai  he  will  pay  you 
fohai  the  law  or  tlie  regulations  of  the  service  will  justify. 

"  Leave  of  absence  will  be  immediately  transmitted  to  you,  accord- 
ing to  your  request. 

"I  am,  sir,  very  respectfully,  &c., 

''JOHN  BOYLE, 
^^  Acting  Secretary  of  the  Navy. 
'^  Commander  James  Mc.  MgIntosh, 

^^Boston^  Massachusetts." 

In  the  Auditor's  letter  of  13th  of  October,  he  says :  '*  One  of  the 
papers  referred  to  was  an  order  from  Commodore  Dallas,  dated  Au- 

Snst  14, 1837^  appointing  claimant  fiag  captain  of  the  squadron  under 
is  command,  and  the  other  was  a  letter  from  the  same  officer  on  the 
subject." 

It  is  not  torturing  the  direction  of  the  Secretary  to  ^'pay  claimant 
what  the  law  or  the  regulation  would  justify,"  at  the  same  time 
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en/oloaing  his  appointment  as  flag  captatriy  to  say  that  the  Auditor  had 
merely  a  ministerial  duty  to  peiform;  that  the  appointment  was  com- 
municated as  a  guide  in  the  al  owance  of  pay,  and  precluded  him 
from  looking  behind  that  appointment,  any  more  than  he  would  have 
the  right  to  look  hehind  claimant's  present  commission,  to  ascertain 
whether  it  had  been  issued  with  all  the  forms  appointed  by  law.  The 
effect  of  communicating  his  appointment  was  to  inform  the  account- 
ing officer  that  he  had  been  appointed  flag  captain,  and  it  ^as  his 
province  only  to  compute  the  amount  due. 

It  was  ao^ain  ahsolutdy  and  positively  allowed  by  Mr  Paulding,  on 
the  12th  of  October,  1840,  in  advising  the  Auditor,  '*  that  it  appear- 
ing there  was  in  fact  no  law  prohibiting  the  allowance,  but  a  regula- 
tion only,  which  might  be  modified  or  dispensed  with  at  the  discretion 
of  the  department,  the  claim  (for  pay  of  flag  captain  from  the  14th  of 
August,  1837,  to  the  3d  of  September,  1838,)  was  allowed.*'  Notwith- 
standing that  decision,  the  Auditor  held  that  the  allowance  was  against 
law.  We  have  shown  he  was  therein  mistaken  On  the  contrary,  the 
regulation  interposed  the  only  disability^  and  that  was  removed  by  the 
Secretary. 

The  Auditor,  however,  suggested  another  doubt;  he  says:  "There 
is  no  doubt  that  the  department  has  a  right  to  modify  or  dispense  with 
its  rules  prospectively,  but  it  admits  of  a  serious  question,  at  least, 
whether  a  rule  can  be  made,  altered,  or  repealed  to  affect  a  previous 
transaction,  in  which  the  rights  of  an  individual  or  government  are 
concerned,  and  thus  to  produce  the  effect  of  an  ex  post  facto  law.  I  do 
not  consider  it  necessary,  however,  in  the  decision  of  this  case,  to  de- 
termine the  point ;  for  any  change,  at  the  present  time,  of  the  rules 
which  operated  to  prevent  Commander  Mc.  Mcintosh  from  receiving 
the  pay  of  flag  captain  at  the  time  when  the  services  for  which  he 
claims  were  performed,  would  be,  in  effect,  an  alteration  of  the  act  of 
Congress. 

Is  the  proposition  sound,  that  Mr.  Secretary  Paulding  had  not  the 
right,  retrospectively,  to  remove  the  disability  which  the  regidaiion 
interposed  to  the  allowance  of  the  claim?  Unquestionably  it  will  not 
be  contended  that  .llr.  Dickerson  had  not  that  right,  as  one  of  the 
great  points  of  the  case  made  by  the  Auditor  is  the  question  of  sanc- 
tion, who  admits  that  if  the  appointment  had  been  sanctioned  by  Mr. 
Dickerson,  the  claim  would  be  allowed.  If  so,  the  same  right  de- 
volved on  Mr.  Paulding.  That  authority  is  an  incident  to  the  office, 
not  the  incumbent ;  the  office  never  dies,  and  the  powers  follow  the 
succession.  There  is  no  law  limiting,  in  point  of  time,  the  exercise  of 
the  dispensing  power  of  the  Secretary  of  the  Navy  ;  the  office  is  the 
same  whoever  administers  it.  If  it  is  an  inherent  power  of  the  officer 
to  modify  or  ta  dispense  with  its  rules,  who  is  to  set  up  a  statute  (^ 
limitations  to  the  exercise  of  that  power  ?  It  is  true  there  is  always  a 
delicacy  on  the  part  of  a  successor  to  reverse  the  decisions  of  his  pre- 
decessor ;  still  the  authority  exists.  Mr.  Paulding,  in  a  sound  dis- 
cretion, exercised  his  prerogative,  and  it  should  not  have  become  the 
subject  of  the  Auditor's  comment. 

If  claimant  is  entitled  to  extra  pay  at  all,  he  should  receive  the  pay 
of  a  captain  commanding  a  frigate,  as  the  order  of  the  Secreta^ 
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making  him  a  lieutenant  cnmmandiDg  placed  him  in  command  of  the 
Constellation,  and  it  would  be  unwise  to  hint  at  any  less  emolument. 
Mr.  Dayton  says,  in  his  letter  of  the  15th  November,  1838,  page  — : 
"  If  he  shall  produce  the  evidence  required  by  the  rules  of  this  office 
to  show  that  he  actually  performed  the  duties  ot  commander  of  the  Con- 
Btellation,  his  claim  shall  be  allowed."  What  stronger  proof  could, 
be  required  than  the  official  letters  of  the  commander-in-chief  of  the 
squadron  we  cannot  imagine.  But  Mr.  Dayton  had  further  proof,  for 
Lieutenant  Johnson,  who  was,  for  a  portion  of  the  time,  first  lieuten* 
ant  of  the  Constellation,  called  upon  and  told  him,  *Hhat  whatever 
errors  were  committed  in  wording  claimant's  appointment,  they  should 
not  damage  his  claim,  for  he,  (Lieutenant  J.,)  as  all  the  other  officers 
attached  to  the  Constellation,  considered  claimant  as  her  captain." 
Would  the  Secretary  of  the  Navy  have  allowed  claimant  to  remain  as 
a  commander  on  board  the  Constellation  unemployed,  as  Mr.  Dayton 
contends,  while  lieutenants  were  in  command  of  sloops-of-war,  receiv- 
ing commanders'  sea  pay,  until  commanders  could  be  ordered  to  the 
station,  hiving  the  additional  expenses  of  their  travelling  to  incur? 
It  were  idle  to  suppose  such  ignorance  or  want  of  foresight  in  the  head 
of  the  department      Yet  such  was  the  case  with  the  Boston,  Erie,  and 

other  sloops-of-war.     In  his  letter  of  the  20th  November, ,  page 

— ,  the  Fourth  Auditor  says:  ^'Commodore  Dallas  was  himself  the 
commander  of  the  Constellation,  and  she  had  consequently  her  com- 
plement without  your  (claimant's)  appointment."  Commodore  Dallas 
sailed  from  the  United  States  in  the  Constellation  frigate,  as  com- 
mander-in-chief of  the  home  squadron,  without  a  captain  to  his  flag- 
ship, because  there  was  some  disagreement  between  the  honorable 
Secretary  of  the  Navy  and  himself  as  to  her  captain,  and  the  limited 
number  of  the  vessels  of  the  squadron  enahling  him,  as  he  believed  at 
the  time,  to  attend  to  the  details.  There  can  be  no  doubt  of  this,  be- 
cause no  sloo{)-ol-war  carrying  a  commander's  pennant  on  that  station 
had  ever  been  without  her  captain  independent  of  the  commodore. 
But  when  he  found  his  squadron  much  increased,  and  his  duties  mul- 
tiplying upon  him,  and  he  could  no  longer  perform  them,  he,  as  the 
commander-in-chief  of  a  foreign  squadron,  and  having,  as  the  Fcmrth 
Auditor  admitSy  the  power  of  appointment,  ordered  a  captain  to  his 
ship,  and  informed  the  department  that  he  had  done  so,  because  unaided 
he  could  no  longer  execute  the  duties.  And  when  he  made  claimant 
his  captain,  he  was  no  longer  commander  of  the  Constellation,  but  com- 
mander-in-chief of  the  squadron.  And  what  signifies  it,  whether  he 
called  claimant ^agr  captain,  or  that  the  Secretary  chose  to  call  him  Kew- 
ienant  commanding  f  He  was  the  captain  of  the  Constellation,  and  com- 
mon sense  and  common  justice  should  give  him  the  pay.  And  that  a  cap- 
tain was  necessary  is  apparent  from  the  fact,  that  Commodore  Shubrick, 
relieving  Commodore  Dallas,  when  the  squadron  had  been  much  re- 
duced, had  Captain  Kennon  as  the  captain  of  the  Macedonian,  his  flag- 
ship. 

In  the  Auditor's  letter  of  October  19,  1840,  he  says:  '^The  case 
turns  upon  the  single  question  of  tact,  whether  he  (claimant)  per- 
formed, during  the  period  in  question,  the  duties  of  a  grade  superior 
to  his  own.''     The  commander-in-chief  of  the  squadron  says  he  did 
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perform  the  duties ;  the  Secretary  of  the  Navy  says  he  did ;  for, 
although  he  would  not  make  claimant  an  acting  commander,  he 
recognized  him  as  lieutenant  commanding  the  Constellation  frigate, 
because  he  was  performing  those  duties  In  his  letter  of  December 
18,  1838,  the  Auditor  remarks,  in  relation  to  the  Secretary's  recog- 
«nizing  him  as  lieutenant  commanding :  ^'  I  confess  that  this  com- 
munication of  the  Secretary  is  inexplicable  by  me,  ^nd  I  can  regard  it 
only  as  an  anomaly."  Is  not  this  a  sacrifice  of  justice  to  form?  A 
plain  written  order  of  the  department  "an  anomaly,"  because  it  was 
at  variance  with  a  pre-determincd  opinion  of  an  accounting  officer  ! 

We  contend  that  claimant  is  entitled  to  a  captain's  pay,  because, 
by  the  Secretary's  order,  he  was  recognized  as  a  lieutenant  command- 
ing a  frigate.  A  frigate  is  the  appropriate  command  of  a  captain, 
and  in  performing  the  duties  of  lieutenant  commanding  a  frigate,  he 
temporarily  performed  the  duties  belonging  to  a  captain^  and  the  law 
at  the  time  established  the  pay. 

The  preceding  observations  are  respectfully  offered  to  establish  that 
the  accounting  officers  of  the  treasury  erred  in  disallowing  a  claim 
for  services  rendered  to  the  United  States,  marked  with  every  evidence 
of  merit.  We  have  shown  that  in  law  it  should  have  been  admitted, 
and  that  the  reasons  assigned  for  its  rejection  do  not  justify  that 
measure.  We  do  not  design  to  impugn  the  motives  of  the  Auditor^ 
but  are  assured  he  has  arrived  at  that  disagreeable  result  alone  from 
a  conscientious  discharge  of  a  pulilic  duty ;  his  letters  abound  in 
acknowledgments  of  the  hardship  of  daimanVs  case^  and  state,  "  thaty 
had  he  an  equitoRe  discretion^  he  should  certainly  have  been  induced  to 
aUow  claimant  more,**  Placed  in  a  false  position  by  orders  requiring 
implicit  obedience,  claimant  has  been  exposed  to  serious  expense  and 
domestic  inconvenience ;  was  removed  from  an  independent  command, 
and  deprived  of  the  emoluments  incident  to  it,  arising  from  commis- 
sions payable  on  the  transportation  of  specie,  under  the  favorable  cir- 
cumstances presented  by  the  existing  difficulties  of  Mexico  with  other 
powers,  as  received  by  the  commanders  of  the  other  vessels  of  the 
squadron,  under  the  provisions  of  23d  article  of  the  Ist  section  of  the 
act  entitled  "  An  act  for  the  better  government  of  the  navy  of  the 
United  States,"  approved  April  23,  1800.  He  was  also  prevented 
from  availing  himself  of  opportunities  to  command  sloops-of-war, 
committed  to  his  juniors,  to  which  his  date  of  commission  entitled 
him. 

All  of  which  is  respectfully  submitted. 

BIRCHETT  &  DOWNING, 

Counsel  for  Claimant. 


Correspondence,  dtc. 


*' United  States  Frigate  Constellation, 

^^Fensacda  Bay^  August  14,  1837. 

"Sir:  You  are  hereby  appointed  flag  captain  of  the  squadron  under 
my  command,  and  will  repair  on  board  of  the  United  States  frigate 
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Constellation  forthwith,  and  assume  the  daties  of  that  station.    You 
will  receive  pay  of  a  commander. 

''Respectfully 9 your  obedient  servant, 

*'A.  J.  DALLAS. 

'^  Lieutenant  Commanding  James  Mc.  McTntosh, 

"  United  States  Schooner  Grampus,'* 


ICopy  ■abjoined  to  copy  of  No.  177.] 


Dbcembbr  22, 1837. 

Sib  :  Not  having  received  a  reply  to  my  last  communication  made 
in  relation  to  Lieutenant  Mc.  Mcintosh,  I  fear  it  has  not  been  received, 
and  I  take  the  liberty  to  send  a  copy  of  it,  with  a  request  that  the 
department  will  let  me  know  their  determination  on  the  subject. 
I  have^the  honor  to  be,  very  respectfully,  your  obedient  servant, 

A.  J.  DALLAS. 
Hon.  M.  DiCKERSON, 

Secretary  of  the  Navy. 


Navy  Department, 

Octot^er  10,  1838. 

Sir  :  Your  communication  of  the  26th  ultimo  has  been  received.  In 
answer,  I  have  to  state  that  your  papers  have  been  referred  to  the 
Fourth  Auditor  of  the  Treasury,  with  a  request  that  he  will  pay  you 
what  the  law  or  the  regulations  of  the  service  will  iustify. 

Leave  of  absence  will  be  immediately  transmitted  to  you,  according 
to  your  request. 

I  am,  sir,  very  respectfully,  &c., 

JOHN  BOYLE, 
Acting  Secretary  of  the  Navy. 
Commander  James  Mc.  McIntosh, 

Boston^  MassachtLseits. 


Treasury  Department, 
Fourth  Auditor's  Office,  October  13,  1838. 

Sir  :  A  letter  was  received  at  this  office  a  few  days  since  from  the 
Secretary  of  the  Navy,  stating  that  he  enclosed  the  papers  in  your 
case,  and  requesting  that  you  might  be  paid  what  the  law  or  regula- 
tions of  the  service  would  justify.  One  of  the  papers  referred  to  was 
an  order  irom  Commodore  Dallas^  dated  August  14,  1837,  appointing 
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you  flag  captain  of  the  squadron  under  bis  command,  and  the  other 
was  a  letter  of  the  same  officer  on  the  subject.  Inferring  from  these 
papers  that  you  claimed  an  increase  of  pay  as  flag  captain,  I  addressed 
a  note  to  the  Acting  Secretary  of  the  Navy,  inquiring  whether  your 
appointment  had  been  sanctioned  by  the  department.  To  this  note  I 
have  received  the  following  reply  :  "  In  reply  to  your  letter  of  yester- 
day's date,  I  have  to  state  that  the  appointment  of  Commander  J. 
Mc.  Mcintosh,  by  Commodore  Dallas,  to  be  flag  captain,  was  not  sanc- 
tioned by  the  Secretary  of  the  Navy,  nor  is  such  an  officer  as  flag 
*  captain  of  any  vessel-of-war  recognized  or  provided  for  either  by  the 
old  or  new  table  of  complements  of  the  diffierent  classes  of  vessels  of 
the  United  States  navy."  I  need  hardly  say  that  it  is  not  in  my 
power  to  allow  you  an  increase  of  pay  upon  the^ground  of  an  appoint- 
ment which  thus  appears  to  have  been  made  without  sufficient  authority. 

1  am,  sir,  very  respectfully,  your  obedient  servant, 

A.  O.  DAYTON. 

Commander  J.  Mc.  McIntosh, 

United  Statet  Frigate  Constellation. 


Bridgeport,  Conn., 

November  5,  1838. 

Sir  :  I  have  to-day  received  a  letter  from  the  Fourth  Auditor  of  the 
Treasury  in  regard  to  my  pay  as  flag  captain  to  Commodore  Dallas, 
which  has  not  a  little  astonished  me  ;  for,  on  my  arrival  at  Boston,  I 
received  from  Mr.  Boyle,  then  acting  as  Secretary  of  the  Navy,  a  com- 
munication stating  that  my  papers  had  been  referred  to  the  Fourth 
Auditor  of  the  Treasury,  with  the  request  that  he  would  pay  me  what 
the  law  or  the  regulations  of  the  service  would  justify  ;  from  which  I 
inferred  that  the  appointment  which  had  been  conferred  on  me  by 
Commodore  Dallas  was  sanctioned,  and  the  Fourth  Auditor  of  the 
Treasury  requested  to  make  or  allow  the  pay  of  such  appointment ; 
for  the  pay  of  every  officer  is  perfiectly  well  known,  and  a  reference 
elsewhere  than  to  the  purser  of  the  ship  or  station  I  should  not  have 
considered  necessary,  except  when  claims  for  extra  service,  or  some 
such  CHUse^  was  agitated.  As  regards  the  situation  I  have  held  since 
the  14th  of  August,  1837,  in  the  sqr.adron  under  the  command  of 
Commodore  Dallas,  I  have  simply  to  state  that  I  have  been  as  much 
the  captain  of  the  Constellation  as  Commander  Armstrong  was  of  the 
Macedonian,  or  Lieutenant  Stribling  of  the  Peacock,  both  of  whom,  I 
understand,  have  received  thie  additional  pay.  Of  the  former  1  can 
speak  confidently,  for  he  told  me  so,  at  Boston;  the  latter  I  only  know 
from  report,  coming,  however,  from  the  best  authority.  Am  I  then, 
I  would  respectfully  ask,  to  be  deprived  of  the  additional  pay  because 
my  commander  (unfortunately,  it  would  appear,)  placed  the  word 
*'flag"  before  "captain,"  when  1  have  faithfully  and  diligently,  as 
he  has  been  pleased  to  say  to  the  department,  performed  all  the  duties 
which  devolved  on  a  captain  ;  or  is  it  probable  he  would  have  done 
me  so  great  an  act  of  injustice  as  to  have  retained  me  on  board  the 


JAMES  M«.  MCINTOSH.  29 

Constellation  as  a  lieutenant,  when  my  juniors  were  in  command  of 
eloops-of-war,  receiving  commander's  pay?  Or,  let  me  again,  with 
due  respect,  ask,  what  act  of  mine,  since  I  have  had  the  honor  of 
serving  in  the  navy,  would  authorize  the  helief  that  I  would  silently 
have  submitted  to  such  an  arrangement  ?  I  have  never,  in  any  in- 
stance, waived,  in  the  slightest  degree,  anything  like  rank,  or  ever 
shrunk  from  any  responsibility  calculated  to  bring  me  before  my 
government  and  the  public.  When  I  do,  I  wish  to  be  considered  un- 
worthy of  any  emolument.  But  I  believed,  as  did  my  commander, 
that,  in  consideration  of  his  extensive  command  and  the  multiplicity 
of  his  duties,  the  department  would  see  the  necessity  of  his  being  aided 
in  the  discharge  of  them,  and  my  services  would  be  appreciated.  We 
were  both  strengthened  in  that  opinion,  when  the  late  Secretary  of  the 
Navy  was  pleased  to  say  that  I  might  be  allowed  lieutenant  com- 
mandant's pay;  for  with  such  pay  I  was  acknowledged  as  having 
commanded  something.  I  was  then  attached  to  the  Constellation, 
and  if  the  law  allowed  me  anything  extra,  it  was  the  pay  of  com- 
mander ;  and,  as  soon  as  I  was  promoted.  Commodore  Dallas  informed 
the  then  Secretary  of  the  Navy,  in  an  application  he  made  for  the 
command  of  the  Pensacola  yard,  that  he  would  still  retain  me  on  board 
the  Constellation  ;  at  the  same  time  requesting,  should  he  be  ordered 
to  that  yard,  that  I  might  also  receive  orders  to  that  station.  This 
letter  was  written  by  the  commodore  himself,  and  not  copied  by  his 
secretary,  but  was  put  in  my  hands  for  perusal,  and,  as  far  as  my 
recollection  Hcrves  me,  was  not  marked  as  ''private."  Receiving  no 
reply,  and  no  objection  being  made  to  my  remaining  in  the  Constella- 
tion, and  various  communications  having  been  sent  to  and  acknow<* 
ledged  by  the  departAient,  signed  by  me  as  flag  captain,  and  all  letters 
received  from  the  department  coming  to  me  as  attached  to  the  Con- 
stellation, the  appointment  I  considered  sanctioned.  I  appeal,  sir,  to 
yon  with  great  confidence,  and  must  request  you  to  look  into  the  case 
with  your  well  known  determination  to  award  justice,  and  I  shall  not 
be  apprehensive  of  the  result.  The  situation  in  which  I  have  been 
placed  by  executing  the  orders  of  my  superior,  an  officer  of  high  rank 
and  acknowledged  merit,  is  a  peculiar  one. 

I  was  taken  from  the  command  of  the  schooner  Grampus  on  the  14th 
of  August,  1837,  and  ordered  to  the  Constellation  as  his  captain,  with 
orders  to  the  purser  to  pay  me  as  a  commander.  This  the  honorable 
Secretary  of  the  Navy  was  immediately  informed  of.  And  at  this  time 
the  Boston  was  commanded  by  Lieutenant  Engle,  my  junior  in  ser- 
vice, receiving  commander's  pay.  I  continued  in  the  execution  of  the 
duties  assigned  me,  without  objection  being  made  by  the  department, 
until  late  in  October,  when  a  letter  was  received,  under  date  the  14th 
of  that  month,  (two  months  elapsing  between  the  dates  of  my  appoint- 
ment and  the  Secretary's  letter,)  stating  that  the  department  had  no 
power  to  sanction  an  acting  appointment  as  commanded'.  I  was  directed 
to  continue  in  the  execution  of  the  duties  by  Commodore  Dallas  ;  and 
he  informed  the  Secretary  of  the  Navy  that  he  had  not  given  me  an 
acting  appointment  as  commander,  but  ordered  me  to  aid  him,  as  his 
flag  captain,  in  his  duties,  which  had  become  too  multiplied  for  him  to 
give  the  attention  necessary  to  them.    Some  two  months  again  elapsed, 
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when  the  commodore  was  informed  by  the  department  that  lieutenant 
commandant's  pay  might  be  allowed  me.  In  the  mean  time  I  had 
lost  command  of  the  Boston,  and  with  it  the  advantages.  Again,  as 
I  before  stated,  on  my  promotion  the  commodore  informed  the  depart- 
ment that  I  should  be  retained  on  board  the  Constellation ;  and  I  have 
been  until  she  anchored  off  Charlestown  navy  yard.  In  what  light, 
then,  could  I  be  viewed  but  as  her  commander  ?  I  conceive  of  none 
other.  Could  I  have  done  so,  I  should  have  taken  the  Erie,  com- 
manded for  the  last  three  months  by  Lieutenant  Farragut,  and  wonld, 
as  he  has  done,  have  benefitted  by  the  present  state  of  commerce  in 
Mexico.  I  have  thus,  sir,  gone  over  my  case,  with  what  I  am  afraid 
you  may  consider  a  tedious  detail ;  but  I  consider  it  as  absolutely 
necessary  to  a  thorough  understanding  of  it.  It  has  been  my  good 
fortune  to  be  almost  constantly  employed  since  first  I  entered  the 
navy  ;  but  I  must  say  I  have  not  been  equally  fortunate  in  obtaining 
what  others  have  received  for  similar  services ;  and,  in  saying  so,  I 
disclaim  the  most  distant  disposition  to  be  disrespectful,  and  I  rest  the 
case  in  your  hands,  believing  justice  will  be  awarded. 
I  have  the  honor  to  be^  &c.,  &c., 

JAMES  Mo.  McINTOSH,  Commander. 
Hon.  Jambs  E.  Paulding, 

Secretary  United  States  Navy, 


Trbasurt  Department, 
Fourth  Auditor's  Office,  November  15,  1838. 

Sir  :  I  have  had  the  honor  to  receive  the  letter  addressed  to  you  on 
the  5th  instant  by  Commodore  Mc.  Mcintosh,  which  was  referredby  you 
to  this  office,  with  a  request  that  I  would  report  the  djstinction  be- 
tween his  case  and  those  of  Commander  Armstrong  and  Lieutenant 
Stribling,  alluded  to  in  that  letter. 

Commander  Armstrong  was  expressly  ordered  by  the  department  to 
take  command  of  the  frigate  Macedonian.  Commander  Mc.  Mcintosh 
had  no  such  order,  but  merely  received  from  Commodore  Dallas  what 
purported  to  be  an  acting  appointment  as  ^'  flag  captain  of  the  squad^ 
ron,"  and  upon  that  ground  applied  for  the  pay  of  a  superior  grade. 
Upon  inquiry  of  the  Acting  Secretary  of  the  Navy  whether  the  ap- 
pointment was  sanctioned  by  the  department,  I  was  informed  that  it 
was  not ;  and  he  furthermore  observed  that  '^  such  an  officer  as  '  flag 
captain'  of  any  vessel  of  war  was  not  recognized  or  provided  for,  either 
by  the  old  or  new  table  of  complements  of  the  different  classes  of  ves- 
sels of  the  United  States  navy."  It  was  therefore  determined  by  this 
office  that  Mr.  Mc.  Mcintosh  could  have  no  allowance  as  ''flag  captain." 
He  is  understood  now  to  claim  the  pay  of  a  commander  from  the  4th 
of  August,  1837>  when  he  was  ordered  by  Commodore  Dallas  to  tbe 
Constellation,  until  his  promotion  to  the  rank  of  a  commander,  and 
the  pay  of  a  captain  from  that  time  until  he  left  the  vessel. 

The  case  of  Lieutenant  Stribling,  also,  is  easily  distinguishable 
from  that  of  Mr.  Mc.  Mcintosh.   It  appears,  from  a  certificate  of  Com- 
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modore  Kennedy,  and  from  a  letter  addressed  by  Lieutenant  Stribling, 
on  the  1 2th  of  December,  1837,  to  the  Secretary  of  the  Navy,  to  whom 
the  question  had  been  referred  from  this  office,  (which,  a^  the  claim 
was  subsequently  sanctioned  by  the  department,  I  conclude  must  have 
contained  a  correct  statement  of  facts,)  that  Commodore  Kennedy,  on 
the  9th  of  February,  1835,  requested  that  Lieutenant  Stribling  might 
"be  ordered  to  the  Peacock,  for  the  purpose  of  being  appointed  by  him 
commander,  if  he  should  think  necessary ;  and  that,  in  consequence 
of  such  request,  he  (Lieutenant  S.)  was  ordered  to  that  vessel ;  that 
the  command  was  accordingly  assigned  to  him  by  the  commodore  on 
the  24th  of  April,  1835,  and  that  he  performed  the  duties  belonging 
to  the  station  until  the  7th  of  November,  1837  ;  that,  although  sub- 
sequently to  the  appointment  a  letter  was  written  to  Commodore  Ken- 
nedy by  the  Secretary  of  the  Navy,  stating  that  the  department  did 
not  agree  with  him  as  to  its  necessity,  the  letter  contained  no  direction 
to  rescind  it,  and,  even  if  it  had,  the  communication  was  never  re- 
ceived by  the  commodore,  and  could,  therefore,  have  had  no  effect 
upon  the  arrangement  which  had  been  made.  Lieutenant  Stribling 
also  appeared,  by  an  entry  upon  the  rolls  of  the  vessel,  to  have  been 
in  command  during  the  period  in  question. 

It  is  unnecessary  for  me  to  point  out  the  difference  between  the  case, 
thus  stated,  and  that  of  Mr.  Mc.  McTntosh,  who,  so  far  as  appears,  re- 
ceived no  appointment  as  commander  of  the  Constellation,  but  claims 
an  increase  of  pay  as  having  commanded  that  vessel  under  an  appoint- 
ment made,  without  the  sanction,  express  or  implied,  of  the  Navy 
Department,  to  another  office  which  had  no  existence.     If  he  shall 

Eroduce  the  evidence  required  by  the  rules  of  this  office,  to  show  that 
e  actually  performed  the  duties  of  commander  of  the  Constellation, 
his  claim  will  be  allowed  ;  but,  as  it  was  held  by  your  predecessor,  and 
has  been  adopted  as  a  rule  in  this  office,  that  before  an  officer  can  be 
allowed  the  pay  of  a  superior  grade,  under  the  act  of  March  3,  1835, 
it  must  appear  that,  including  himself,  there  was  not  more  than  a 
complement  ot  officers  of  such  superior  grade  on  board  the  vessel  in 
which  the  service  is  alleged  to  have  been  performed  ;  and  as  it  is  stated 
in  the  table  of  complements  issued  by  the  Navy  Department  on  the 
28tb  of  January  last,  that  when  the  commander  of  a  squadron  is  also 
the  commander  of  a  particular  vessel,  he  is  to  be  borne  as  part  of  her 
complement ;  I  have  requested,  in  a  letter  addressed  to  you  a  day  or 
two  since,  to  be  informed  whether  Commodore  Dallas  was  the  com- 
mander of  the  Constellation  as  well  as  of  the  squadron  during  the 
period  embraced  by  Mr.  Mc.  Mcintosh's  claim ;  since,  if  he  were,  the 
additional  pay  applied  for  cannot,  under  any  circumstances,  be  granted. 
The  letter  of  Mr.  Mc.  Mcintosh,  which  you  referred  to  me,  is  herewith 
returned. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant^ 

A.  0.  DAYTON. 
Hon.  J.  K.  Paulding, 

Secretary  of  the  Navy. 
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Treasury  Department, 
Fourth  Auditor's  Office^  N</vember  29,  1838. 

Sir  :  It  would  afford  me  great  pleasure  to  allow  vour  claim  to  in- 
creased pay  while  ou  board  the  Constellation,  if  I  thought  it  could 
be  done  consistently  with  law  and  the  regulations  of  the  Navy  De- 
partment. Upon  a  careful  examination  of  the  precedents  in  this  office, 
However,  1  do  not  perceive  that  there  is  any  case  analogous  to  yours 
*  in  which  the  allowance  has  been  made ;  and  you  must  certainly  be  in 
error  when  you  suppose  that  you  are  refused  what  others,  under  the 
same  circumstances,  have  received.  You  are  also  mistaken  in  the 
opinion  which  you  appear  to  entertain,  that  the  table  of  complements 
recognizes  a  ^'ilag  captain''  to  a  squadron,  of  the  force  commanded 
by  Commodore  Dallas.  The  table  does,  indeed,  recognize  a  '^captain 
of  a  fleet,  but  it  is  only  **  when  authorized  by  the  regulations  of  the 
navy."  Those  regulations,  since  the  Ist  of  September,  1834,  confine 
tbat  office  to  a  squadron  composed  of  at  least  six  ships  not  below  the 
rate  of  frigates  ;  and,  even  then,  the  appointment  requires  the  sanction 
of  the  Secretary  of  the  Navy. 

The  cases  of  Commander  Armstrong  and  Lieutenant  Stribling,  to 
which  you  reter,  are  not  similar  to  yours.  Mr.  Armstrong  was  ex-" 
pressly  ordered  by  the  department  to  the  command  of  the  Macedonian, 
and  Commodore  Jones  to  the  command  of  the  expedition.  Conxmor 
dore  Kennedy  requested  that  Lieutenant  Stribling  might  be  ordered 
to  the  Peacock  lor  the  purpose  of  being  appointed  by  him  commander 
of  that  vessel,  if  he  should  think  it  necessary  ;  and  Mr.  Stribling  was 
ordered  accordingly,  which  was  construed  into  an  implied  consent  by 
the  department  to  his  appointment,  and  a  detaching  of  Commodore 
Kennedy,  for  the  time,  from  the  command  of  the  ship.  You  seem  to 
think  that  it  is  a  mere  point  of  form  which  excludes  you  from  the 
increase  of  pay  you  ask  ;  but  it  is  not  so.  Even  supposing  Commo- 
dore Dallas  to  have  intended,  by  appointing  you  flag  captain,  to 
make  you  the  commander  of  the  Constellation,  your  case  still  differs 
from  those  you  have  cited  as  precedents  in  two  important  respects : 

1.  The  appointment  never  had  the  sanction  of  the  department; 
and, 

2.  Commodore  Dallas  was  himself  the  commander  of  the  Con- 
stellation, and  she  consequently  had  her  complement  without  your 
appointment.     Upon  application  to  the  Navy  Department,  since  I 
received  your  last  letter,  to  kn'>w  whether  the  commodore  formed  a 
part  of  the  complement  of  the  Constellation,  or  was  borne  in  addition 
to  her  complement,  I  have  been  informed  that  he  was  ordered  to  that 
particular  vessel,  and  that  all  the  returns  which  have  been  received 
of  the  officers  attached  to  her  represent  him  as  her  captain.    I  believe 
I  have  already  informed  you  that,  by  a  rule  of  this  office,  adopted  at 
the  suggestion  of  the  Secretary  of  the  -Navy,  no  officer  is  considered 
as  entitled  to  the  pay  of  a  superior  grade,  unless  it  appears  that,  in- 
cluding himself,  there  was  not  more  than  a  complement  of  oflScersof 
such  superior  grade  on  board  the  vessel  in  which  the  duty  was  per- 
formed. 

I  have  made  this  explanation  in  the  hope  of  satisfying  you  tbat 
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your  claim  was  disallowed  from  a  strict  sense  of  duty,  and  not  from 
want  of  proper  consideration,  much  less  from  a  disposition  (as  70a 
would  seem  to  insinuate)  to  make  a  distinction  between  yourself  and 
others  similarly  situated ;  and  I  have  only  to  add  that,  as  in  this 
case,  so  in  all  others  which  may  come  within  the  sphere  of  my  official 
duties,  it  is  my  firm  and  conscientious  determination  to  administer 
equal  and  impartial  justice  to  the  best  of  my  ability,  without  the  least 
regard  to  the  indiyiduals  concerned, 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

A.  0.  DAYTON. 
.  Commander  James  Mo.  McIntosh, 

United  Btatea  Navy,  Bridgqport,  OonnecUout^ 


•  • 


*  Trbasurt  Department, 

Fourth  Auditor' 8  Office,  December  8,  1838, 

Sib  :  The  circumstances  stated  in  your  letter  of  the  2d  instant  have 
servM  to  confirm  me  in  the  opinion  which  I  previously  entertained, 
Aat  your  case  is  a  hard  one  ;  but  I  do  not  perceive  that  they  present 
any  ground  upon  which,  confined  as  I  am  by  law  and  the  regulations 
of  the  Navy  Department,  I  can  afford  your  relief.  Commodore  Dallas^ 
no  doubt,  supposed  that  he  had  a  right  to  appoint  you  ^^flag  captain,'' 
but  in  this  he  was  mistaken,  which  mistake  is  doubtless  the  real 
source  of  the  hardship  of  which  you  complain.  Even  the  regulation 
in  the  ^^  Bed  Book,''  to  which  you  refer,  did  not  authorize  the  ap« 
pointment  except  with  the  sanction  of  the  Secretary  of  the  Navy; 
.  which,  in  this  instance,  was  not  given  ;  but  that  regulation  was  long 
since  repealed,  so  far  as  it  allowed  a  flag  captain  to  a  squadron  of  less 
force  than  six  frigates.  I  think  you  will  agree  with  me,  upon  further 
rdiection^  that  Lieutenant  Stribling's  case  and  yours  are,  in  the  main 

Soint,  dissimilar.     The  Navy  Department  certainly  had  a  right  to 
irect  that,  at  any  period  of  the  cruise,  Lieutenant  Stribling  should 
take  command  of  the  Peacock,  and  that  Commodore  Kennedy  should 
thenceforth  command  the  squadron  only,  and  to  leave  this  period  to 
be  fixed  on  by  the  commodore.     The  consent  of  the  department  to 
such  an  arrangement  was  strongly  implied  by  the  order  given  to 
liieutenant  Stribling  to  join  the  vessel,  upon  the  particular  applica- 
tion made  by  Commodore  Kennedy.     But  in  your  case  no^  sanction, 
express  or  implied,  was  given  to  the  appointment  made  by  Commo*  . 
dore  Dallas ;  on  the  contrary,  it  was  expressly  refused.     When,  in 
addition  to  this,  it  is  considered  that  your  appointment  was  one  which 
ccndd  not  be  samctioned  by  the  department  consistently  with  its  own 
reflations,  I  think  the  difference  between  the  two  cases  becomes 
plain  and  striking.     I  have  only,  therefore,  to  repeat  my  regret  that 
an  error  was  committed  which  you  seem  to  suppose  has  had  the  effect 
to  place  you,  in  one  respect  at  least,  in  a  worse  situation  than  others 
who  were  your  juniors  in  the  service. 
In  relation  to  your  allotments,  which  you  state  were  stopped  on  the 
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Ist  November,  be  pleased  to  inform  me  where  and  by  what  purser  they 
were  registered,  and  by  what  agent  they  were  payable* 
I  am,  sir,  respectfiilly,  yoar  obedient  servant, 

A.  0.  DAYTON. 
Commander  Jambs  Mc.  McIktosh, 
United  States  Navy,  Bridgeport ,  Ct. 


Trbasurt  Drpabtment, 
Fourth  Audiiar's  Office^  December  18,  1838, 

8iR :  Yonr  application  for  increase  of  pay  is  one  npon  which  I  come 
to  an  adverse  decision  with  so  much  reluctance,  and  the  observations 
I  have  since  made  to  you  on  the  subject  have  been  received  with  so 
much  candor,  that  I  am  unwilling  to  leave  you  in  doubt  as  to  any  of 
the  considerations  by  which  I  felt  myself  forced  to  that  determination. 

In  your  last  letter  you  state  that  you  are  at  a  loss  to  perceive  how  I 
could  be  of  opinion  that  no  sanction^  express  or  implied,  was  given 
by  the  Navy  Department  to  your  appointment,  when  the  Secretary, 
in  a  letter  to  Commodore  Dallas,  expressed  his  willingness  that  you 
«hoold  receive  the  pay  of  a  lieutenant  commanding.     /  confess  thaf 
Hds  commvmcation  of  the  Secretary  is  inexplicable  by  me,  and  I  can  only 
regard  it  as  an  anomaly.     I  think  it  very  clear,  however,  that  it  was 
not  intended  as  a  sanction  to  your  appointment  either  as  flag  captain 
or  commander  of  the  Constipation.    In  either  of  those  cases  you  would 
have  been  entitled  to  more  than  the  pay  of  a  lieutenant  commanding, 
and  yet  the  Secretary  refused  to  give  his  consent  to  your  receiving 
more.    This  act  of  itself,  therefore,  it  appears  to  me,  shows  rather 
his  unwillingness  than  his  willingness  to  sanction  the  ajppointment. 
But  when  taken  in  connexion  with  his  previous  declaration,  that  he 
Gould  not  sanction  your  appointment  as  '^  commander,"  and  with  the 
subsequent  declaration  that  it  had  not  been  sanctioned,  I  do  not  see 
how  I  could  attach  to  the  circumstance  the  meaning  and  force  to  which 
▼eu  think  it  entitled.     The  more  I  reflect  upon  the  subiect,  the  more 
I  am  convinced  that  you  have  received  even  a  larger  allowance  than 
a  strict  application  of  the  law  and  regulations  would  warrant,  although 
had  I  possessed  an  equitable  discretion,  I  should  certainly  have  been 
induced  to  allow  you  more. 

I  remain,  sir,  very  respectfully,  your  obedient  servant, 

A.  0.  DAYTON. 
Commander  James  Mc.  McIntosh, 

United  States  Navy,  Bridgeport,  Ct. 


Tbeasubt  Dbpabtbcbht, 
FouHh  Auditor's  Office,  February  9,  1839. 
Bib  :  I  received  your  letter  of  the  3d  instant.  If  you  will  turn  to 
ihe  printed  regulations  of  the  navy,  you  will  see  it  expressly  stated, 
that  no  advance  is  allowed  to  the  officers  on  a  voyage  to  Pensaoola.  I 
communicated  your  desire,  however,  to  the  Secretary  of  the  Kavy, 
who  merely  referred  me  to  the  rule  ^on  the  8uttject« 


L 


^AM£8  K«.  H'^TOSH.  35 

I  meant  to  be  anderstood  by  Captain  Boernm,  that  I  believed  you 
were  convinced  that  this  office  had  no  power  to  grant  you  the  increased 
pay  for  which  you  applied,  and  this  1  think  I  had  a  right  to  infer 
from  your  letter  of  the  11th  December,  in  which  you  observe:  **I 
dare  say  the  views  you  have  taken  in  regard  to  my  claim  are  correct, 
and  drop  the  subject  with  the  department ;"  notwithstanding  you 
stated,  at  the  same  time,  that  you  were  not  satisfied  in  regard  to  an 
anomaiy  of  the  late  Secretary  of  the  Navy^  which  I  did  not  attempt  to 
explain,  and  which  I  presume  no  one  could  explain,  but  which,  on  that 
very  account,  could  not  reasonably  be  expected  to  have  any  influence 
upon  my  decision. 

I  am,  sir,  respectfully,  your  obedient  servant, 

A.  0.  DAYTON. 

Commander  Jambs  Mc.  McIntosh, 

United  States  Navy,  Bridgeport^  Ct. 


Trbasurt  Dbpartmbnt, 
Fourth  Auditor* 8  Office,  August  14,  1839. 

Sib  :  In  the  settlement  of  the  account  of  John  De  Bree,  purser  of 
the  frigate  Constellation,  you  have  been  charged  on  th6  books  of  this 
olBBce  with  two  hundred  and  four  dollars  and  ninety-five  cents,  the 
difference  between  the  pay  of  commander  •on  ^^  sea  service,'*  as  paid 
by  the  purser  from  the  28th  February  to.  2d  September,  1838,  and  the 
pay  of  the  same  grade  for  the  same  time  ^*  on  other  duty,''  as  allowed 
at  this  office.  There  is  one  dollar  standing  to  your  credit  for  balance 
of  pay  from  the  1st  of  August  to  15th  September,  1827,  which  leaves 
doe  from  you  $203  95.  I  have  therefore  to  request  your  early  atten- 
tion to  the  subject,  otherwise  the  purser  at  Pensacola  will  be  directed 
to  check  it  from  your  pay. 

I  am,  sir,  respectfully,  your  obedient  servant^ 

A.  0.  DAYTON. 

Commander  Jambs  Mc.  McIntosh, 
United  States  Navy,  Pensacola. 


Navy  Department,  November  13,  1839. 

Sib  :  Your  letter  of  the  21st  ultimo  has  been  received.  The  decision 
of  the  Fourth  Auditor,  disallowing  your  claim  to  the  sea  pay  of  a  com- 
mander, after  your  promotion  to  that  rank,  and  while  you  were  on 
board  the  Constellation  with  Commodore  Dallas  on  the  West  India 
station,  was  concurred  in  by  the  department.  For  the  reasons  upon 
which  it  was  made,  you  are  referred  to  a  letter  from  the  Auditor,  which 
was  enclosed  to  you  by  the  department  on  the  4th  of  December  last. 
No  new  facts  in  the  case  have  since  been  adduced,  and  the  depart- 
ment cannot  reconsider  it. 
I  am,  very  respectfully,  your  obedient  servant, 

J.  K.  PAULDING. 
Commander  James  Mc.  McIntosh, 

C/nited  States  Navy  Yard,  Pensaooia. 
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Navy  DEaPARTHENT,  September  26,  1840. 

Sir:  Your  letter  of  the  3l8t  July  last  was  duly  received.  If  you 
will  again  submit  your  claim  to  increased  pay  while  on  board  the  Con- 
stellation, the  department  will  reconsider  the  decision  which  has  been 
had  upon  it. 

I  am,  very  respectfully,  your  obedient  servant, 

J.  K.  PAULDING. 
Commander  James  Mc.  McIntosh, 

United  States  Navy^  New  Torh. 


Trbasurt  DEPARTHBirr, 
Fourth  Auditor's  Office,  October  19,  1840. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  12th  instant,  informing  me  that  ^Hhe  claim  of  Commander  Mc. 
Mcintosh,  for  pay  as  flag  captain,  while  serving  in  that  capacity  on 
board  the  Constellation,  under  the  appointment  of  Commodore  Dallas, 
had  been  again  brought  to  the  notice  of  the  department;  that  the 
department  had  lately  declined  allowing  this  claim,  on  the  ground 
that,  in  the  opinion  of  the  accounting  oflScers  of  the  treasury,  it  could 
not  be  legally  done  ;  but  that  it  appearing  that  there  was  in  fact  no  law 
prohibiting  the  allowance,  but  a  regulation  only,  which  might  be  modijied 
or  dispensed  tvith  at  the  discretion  of  the  department,  the  claim  (for  pay 
as  flag  captain  of  the  Constellation,  from  the  14th  of  August,  1837,  to 
3d  of  September,  ISSS^)  was  allowed," 

It  has  always  been  my  desire,  in  conducting  the  business  of  the 
office  committed  to  my  care,  to  conform  to  the  wishes  and  opinions  of 
the  Navy  Department,  whenever  such  conformity  appears  to  me  to 
involve  no  violation  of  the  duties  imposed  upon  me  by  law;  and  if  the 
responsibility  for  the  decision  of  this  case  could  be  legitimately  trans- 
ferred from  this  office  to  your  department,  I  should  readily  acquiesce 
in  the  determination  you  have  announced. 

The  view  of  the  question  which  you  have  recently  communicated 
has  led  me  to  give  it  a  careful  reconsideration  ;  but  I  am  of  opinion 
that  the  duty  and  responsibility  of  deciding  it  rest  upon  the  account^ 
ing  officers  of  the  treasury  ;  and,  from  its  origin,  I  nave  acted  npon 
that  conviction  It  was  never  referred  by  me  to  the  Navy  Depart- 
ment for  determination,  nor  did  I  ever  suppose  that  I  had  the  right  so 
to  refer  it.  On  the  contrary,  the  reference  was  from  your  department 
to  this  office,  as  appears  by  your  letter  of  the  6th  of  October,  1838  ; 
in  which  you  inform  me  that  you  "enclose  the  papers  in  the  case  of 
Commander  Mc.  Mcintosh,  and  requested  that  I  will  pay  him  what  the 
law  or  the  regulations  of  the  service  will  justify."  On  the  11th  of 
the  same  month  I  addressed  a  note  to  Mr.  Boyle,  then  Acting  Secretary 
of  the  Navy,  requesting  that  in  order  to  enable  me  to  decide  upon  this 
claim,  I  might  be  informed  whether  the  appointment  of  Commander 
Mc.  Mcintosh  by  Commodore  Dallas^  to  be  flag  captain  of  the  squadroa 
under  his  command,  was  sanctioned  by  the  department ;  to  which  I 
received  an  answer  on  the  next  day,  that  "  the  appointment  of  Com- 
mander Mc.  Mcintosh  by  Commodore  Dallas  to  be  flag  captain  was  m4 
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sanctioned  by  the  Secretary  of  the  Na/y ;"  and,  furthermore,  that 
"fluch  an  officer  as  flag  captain  of  any  vessel  of  war  was  not  recognized 
nor  provided  for,  either  by  the  old  or  new  table  of  complements  of  the 
different  classes  of  vessels  of  the  United  States  navy."  Being  in  pos- 
session of  this  information,  and  of  the  regulations  of  the  Navy  Depart- 
ment, one  expressly  prohibiting  the  appointment  of  a  flag  captain  to 
any  squadron,  without  the  sanction  of  the  Secretary  of  the  Navy,  and 
another  prescribing  that  no  flag  captain  should  in  any  case  be  recog- 
nized, unless  the  squadron  should  consist  of  six  ships  not  below  the 
rate  of  frigates,  I  W€is  prepared  to  decide  upon  the  claim,  which  I 
accordingly  proceeded  to  do.  The  decision,  together  with  the  grounds 
npon  which  it  rested,  was  subsequently  communicated  to  you,  incom- 
pliance with  a  call  you  made  upon  me  for  a  report  upon  the  subject. 
As  in  your  recent  letter  you  treat  the  opinion  of  the  ^'accounting 
officers  of  the  treasury,"  that  the  allowance  claimed  by  Commaoder 
Mc.  Mcintosh  could  not  be  legally  made,  as  incorrect,  and  allege  that 
^^there  is  injactno  law  prohibiting  the  allowance,  but  aregvlation  only, 
which  may  be  modified  or  dispensed  with  at  the  discretion  of  the  depart- 
mcfU,"  I  beg  leave  to  make  the  following  observations  in  support  of 
the  opinion  which  I  have  heretofore  expressed : 

The  act  of  Congress  of  March  3, 1835,  entitled  '^  An  act  to  regulate 
the  pay  of  the  navy  of  the  United  States,"  prescribes  the  compensa- 
tion of  the  various  classes  of  officers  therein  mentioned,  among  which 
are  commanders,  or  master  commandants,  and  lieutenants  ;  providing 
that  officers  temporarily  performing  the  duties  belonging  to  those  of  a 
higher  grade  shall  receive  the  oompensation  allowed  to  such  higher  grad*, 
while  actually  so  employed;  and  it  expressly  declares  that  the  yearly 
allowance  provided  in  that  act  is  '^  all  the  pay,  compensation,  and  al- 
lowance, that  shall  be  received,  under  any  circumstances  whatever, 
hy  any  such  officer,  except  for  travelling  expenses."     During  a  part  of 
the  period  in  question  Mr.  Mc.  Mcintosh  was  a  lieutenant,  and  during 
other  part  he  was  a  commander,  and  he  has  been  allowed  the  pay 
specified  in  the  act  as  belonging  to  those  classes  of  officers.     Unless, 
then,  it  should  appear  that,  during  the  time  embraced  by  the  clairnt 
he  was  actually  performing  the  duties  of  a  grade  superior  to  his  own, 
by  which  he  would  be  brought  within  the  terms  of  the  provision 
above  cited,  I  cannot  be  wrong  in  asserting  that  there  is,  in  fact,  a  law 
prohibiting  the  additional  allowance  which  he  claims.     The  case  turns 
ypon  the  single  question  of  fact  whether  he  pet  formed,  during  the  period 
in  question,  the  duties  of  a  grade  superior  to  his  own.     He  alleges,  as  the 
foundation  of  his  claim,  that  he  performed  the  duties  of  flag  captain 
on  board  the  Constellation,  the  principal  vessel  of  the  West  India 
squadron.     The  first  thing  necessary  to  make  out  his  case  was,  to  show 
that  there  was  such  a  grade  ;  for  if  it  did  not  exist,  he  could  not  have 
performed  the,  duties  pertaining  to  it.     Now,  he  not  only  failed  to  show 
that  there  was  stu>h  a  grade,  but  the  Acting  Secretary  of  the  Navy  ex- 
yresdy  informed  me  that  it  did  not  exist ;  and  the  regulations  of  the 
navy  declared  that  it  could  not  exist,  in  a  squadron  of  the  force  of 
that  commanded  by  Commodore  Dallas.     Besides,  even  if  the  squad- 
ron had  been  of  sufficient  size  to  admit  of  a  flag  captain,  which  it  con- 
ittsediy  was  not,  the  appointment  could  not  have  been  made  by  the 
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commaiidiDg  officer,  without  the  sanction  of  the  Secretary  of  the 
Navy  ;  and,  in  the  present  case,  the  letter  of  the  Acting  Secretary 
states  positively  that  such  sanction  was  not  given.  It  appears,  that, 
after  Commodore  Dallas  had  ordered  Lieutenant  Mc.  Mcintosh  to  act  as 
flag  captain,  he  informed  the  department  of  the  fact,  and  thus  di- 
rected the  pursi  r  to  pay  him  as  commander.  The  payment  thus 
directed  was  disallowed  by  the  Secretary,  after  a  reference  to  Mr. 
Pickett,  then  Fourth  Auditor,  for  his  opinion  on  the  subject.  This 
was  in  Augttst,  1837  ;  and  on  the  5th  of  January,  1838,  the  Secretary 
expressly  informed  Commodore  Dallas  that  he  could  not  recognise 
Lieutenant  Mc.  Mcintosh  as  a  commander,  but  was  willing  to  regard  and 
pay  him  as  a  lieutenant  commanding,  which  pay  he  receives.  The  de- 
partment, therefore,  instead  of  being  silent  upon  the  subject,  actually 
refused  to  sanction  the  appointment  of  flag  captain  ;  inasmuch  as  the 
lowest  compensation  to  which  he  would  have  been  entitled  in  that 
capacity  would  have  been  the  pay  of  a  commander. 

After  Mr.  Mc.  Mcintosh  had  been  promoted  to  the  officeof  commander, 
Commodore  Dallas,  in  August,  18;S8,  wrote  again  to  the  department, 
stating  that  he  (Mr.  Mc.  Mcintosh)  had  been  retained  on  board  the  Con- 
stellation ID  the  performance  of  the  same  duties  as  before,  and  asking 
how  he  was  to  be  paid  ;  fo  which  communication  it  is  bdieved  no  answer 
was  ever  given,  owing  probably  to  an  idea  entertained  by  the  Secretary ^ 
that  his  views  upon  the  subject  had  been  sufficiently  expressed  in  hia  pre- 
vious communication. 

But,  had  the  department  remained  together  silent,  the  case,  in  my 
view,  would  not  have  been  altered.  It  must  be  admitted,  I  think, 
without  any  hesitation,  that  the  appointment  made  by  Commodore 
Dallas  was,  in  the  first  instance,  wholly  unauthorized  and  illegal ; 
for  although,  like  other  commanders  on  foreign  stations,  he  had  a 
general  authority  to  confer  acting  appointments,  he  certainly  had  no 
p^wer  to  create  the  offices  to  which  the  appointments  were  to  be  made, 
which  he  must  have  done  in  this  case,  inasmuch  as,  by  the  regula- 
tions of  the  navy  then  existing,  a  flag  captain  was  not  allowed  to  a 
squadron  of  the  size  of  that  which  he  commanded.  Of  an  act  thus 
done,  without  a  shadow  of  authority,  he  had  no  right,  firom  the 
silence  of  the  department  to  infer  approbation ;  but  he  was,  upon 
correct  principles,  bound  to  infer  the  contrary.  A  positive  order  or 
declaration  of  the  department,  at  least,  was  requisite  to  make  a  pro- 
ceeding valid  which  was  before  invalid.  The  principle,  so  far  as  I  am 
aware,  has  never  been  admitted  by  any  jurisdiction,  that  an  illegal 
act  on  the  part  of  an  inferior  officer  may  be  legalized  by  notice  to  hii 
superior,  and  by  the  omission  of  the  latter  to  express  his  disapprobation. 

I  think  it  clear,  therefore,  that,  agreeably  to  the  law  and  regult- 
tions  of  the  department  as  they  existed  at  the  time  the  service  was 
performed,  the  claim  of  Commander  Mc.  Mcintosh  to  the  pay  of  flag  cap- 
tain is  not  well  founded.  The  only  question  remaining  is,  whether 
agreeably  to  an  intimation  contained  in  your  letter,  the  assent  of  &e 
department,  now  granted,  gives  him  a  better  title  than  he  before  had. 
There  is  no  doubt  that  the  department  had  a  right  to  modify  or  dis- 
pense with  its  own  iv\e%  prospectivdy,  hut  it  admits  of  seriofia  question^ 
to  say  the  hasty  whether  a  rule  can  be  madSj  altered,  or  repealed^  to 
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affect  a  previous  transaction  in  which  the  rights  of  an  individual,  or 
of  the  government,  are  concerned,  and  thus  to  produce  the  effect  of 
an  ex  post  facto  law.  I  do  not  consider  it  necessary,  however,  in  the 
decision  of  this  case,  to  determine  that  point ;  for  any  change  at  the 
present  time,  of  the  rules  which  operated  to  prevent  Commander  Mc. 
Mcintosh  from  receiving  the  pay  of  flag  captain,  at  the  time  when  the 
services  for  which  he  claims  were  performed,  would  be  in  effect,  an 
alteration  of  the  act  of  Congress  ;  €is  it  would  so  enlarge  its  operation 
as  to  include,  within  certain  of  its  provisions,  an  officer  who,  before 
such  change,  was  avowedly  excluded ;  a  power  which  the  legislative 
authorities  of  the  country  alone  can  exercise. 

I  have  thus  presented  my  views  of  this  case  somewhat  at  length, 
induced  by  a  sense  of  respect  and  duty  towards  the  department,  for 
the  purpose  of  explaining  the  necessity  which,  under  the  opinions  I 
entertain  upon  the  subject,  compels  me  to  withhold  that  action,  on 
the  part  of  this  office,  which  may  be  requisite  for  the  satisfaction  of 
the  claim  ;  and  in  the  hope  that  the  reasons  which  led  to  its  rejection 
on  a  former  occasion,  thus  laid  before  you  more  fully  than  they  have 
ever  before  been,  may  yet  approve  themselves  to  your  own  judgment ; 
more  especially  as,  in  the  case  of  Commander  Boerum,  who,  under 
similar  circumstances,  applied  to  Congress  for  relief,  they  received 
the  sanction  of  a  committee  of  the  House  of  Bepresentatives. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant. 

A.  0.  DAYTON. 

Hon.  J.  K.  Pauldino, 

Secretary  of  the  Navy. 


U.  S.  COURT  OP  CLAIMS 


James  Mc.  McInxosh^ 

vs.  >  Supplemental  argument. 

The  Ukited  States.    ) 

Since  writing  our  argument  in  the  above  case,  (now  on  file  in  this 
honorable  Court,)  the  Supreme  Court  of  the  United  States  has  delivered 
an  opinion  (No.  24,  December  term,  1856,)  in  the  case  of  ^^  the  United 
States,  plaintiff  in  error,  vs.  Catesby  Ap.  Roger  Jones,"  in  which  it 
is  laid  down  that  ^*  the  Secretary  of  the  Navy  represents  the  Presi- 
dent, and  exercises  his  power  on  the  subjects  confided  to  his  depart- 
ment. He  is  responsible  to  the  people  and  the  law  for  any  abuse  of 
the  powers  entrusted  to  him.  His  acts  and  decisions  on  subjects  sub- 
mitted to  his  jurisdiction  and  control  by  the  Constitution  and  laws, 
do  not  require  the  approval  of  any  officer  of  another  department  to 
make  them  valid  and  conclusive.  The  accounting  officers  of  the 
treasury  have  not  the  burden  of  responsibility  cast  upon  them  of 
revising  the  judgments,  correcting  the  supposed  mistakes,  or  annull- 
ing the  orders  of  heads  of  departments." 

Here,  it  is  expressly  decided  that  the  accounting  officers  cannot  go 
behind  the  opinion  or  decision  of  the  ^^  head  of  a  department."    h 
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this  case  of  Mc.  Mcintosh,  the  Secretary  of  the  Navy  ordered  payment 
to  be  made  to  petitioner,  bat  the  Fourth  Auditor  refused  to  pay  him, 
on  the  ground  that  there  woe  no  law  for  it.  We  contend  that  Mc.  Mc- 
intosh is  entitled  to  relief,  on  the  order  of  the  Secretary  of  the  Kavy , 
as  set  forth  in  his  petition,  and  supported  by  the  decision  of  the 
Supreme  Court,  as  above. 

We  herewith  file  a  copy  of  said  decision. 

BIRCHETT  &  DOWNING. 

CoHnsd/or  Claimant, 


Trbasurt  Department, 
Fourth  Auditor's  Office^  June  10,  1856. 

Dear  Sir  :  As  respects  the  case  of  Captain  Mc.  Mcintosh,  before  the 
Court  of  Claims,  I  do  not  know  that  I  have  much  to  add  to  what  is 
contained  in  the  pamphlet  which  you  left  with  me.  I  beg  leave  par- 
ticularly to  refer  you  to  my  letter  to  Secretary  Paulding,  which  you 
will  find  at  the  37th  page.  Mr.  Paulding  agreed  with  me  entirely 
until  he  was  overpowered  by  the  weight  of  influence  which  was 
brought  to  bear  upon  him.  But  I  determined  to  stand  my  ground. 
At  the  time  the  services  were  performed,  Captain  Mc.  Mcintosh  cer- 
tainly had  not  the  shadow  of  a  right  to  the  increased  pay  he  claimed. 
There  was  no  such  office  as  he  was  appointed  to  fill,  and,  if  there  had 
been,  Commodore  Dallas  had  no  more  right  to  place  him  in  it  than  I 
had.  A  commander  of  a  squadron  cannot  create  an  office  or  position 
in  his  squadron.  He  can  only  temporarily  fill  vacancies  that  occnr 
after  the  vessels  leave  the  United  States.  He  is  strictly  bound  by  the 
complement  of  officers  assigned  by  the  department.  There  was  no 
such  place  as  that  of  flag  captain  in  the  squadron  to  be  filled,  and 
Lieutenant  Mc.  Mcintosh  could  not  be  captain  of  the  flag  ship,  becaoae 
Commodore  Dallas  had  been  assigned  to  ner  by  the  department  as  her 
captain  as  well  as  commander  ox  the  squadron,  and  it  is  obvious  to 
common  sense  that  there  could  not  be  two  captains  of  the  same  ship. 
(See  my  letter  to  Commander  Mc.  Mcintosh  of  November  29,  1838, 
pamphlet,  page  32.) 

After  the  whole  affair  was  over,  and  the  services  of  Captain  Mc.  Mc- 
intosh had  ceased,  the  Secretary  undertook,  in  virtue  of  a  law  which 
granted  increased  compensation  to  an  officer  who  had  performed  the 
duties  of  a  superior  grade,  to  allow  him  pay  for  the  performance  of 
the  duties  of  a  grade  which  did  not  exists  and  of  which,  thereiore,  he 
could  not  have  discharged  the  functions.  If  the  Secretary,  in  the 
amplitude  of  his  power,  could  make  things  that  were  not  as  thougk 
they  were,  this  may  have  been  all  right ;  but,  if  he  could  not,  thea 
his  allowance  had  no  more  efficacy  than  Commodore  Dallas'  assump- 
tion of  authority  in  making  the  appointment. 

The  appointments  of  Flag  Captains  Magruder,  Morris,  and  Nichol- 
son, which  are  referred  to  by  the  petitioner,  are  not  entitled  to  the 
least  weight  in  support  of  his  claim.  Within  the  last  two  or  three 
years  the  department  has  adopted  the  practice  of  appointing  captains 
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»f  the  fleet  to  one  or  two  of  the  squadrons,  but  if  it  can  be  considered 
the  usage  now,  it  was  not  so  at  the  period  of  Captain  Mc.  Mcintosh's 
service.  The  appointment  was  then  directly  contrary  to  usage  and 
to  regulation.  Besides,  the  persons  mentioned  were  directly  appointed 
by  the  Secretary  of  the  Navy  to  an  office  which  he  had  seen  fit  to 
constitute,  and  which  did  not  exist  when  Commodore  Dallas  attempted 
to  fill  it.  Magruder  was  appointed  in  1855,  and  Morris  and  Nicnol- 
son  in  1864. 

If  the  Court  should  he  of  opinion  that  the  Secretary  of  the  Navy^ 
by  his  subsequent  sanction,  legitimated  the  appointment  made  by 
Commodore  Dallas,  then  there  is  another  point  m  the  case  which  I 
consider  important  and  tenable.     It  is  that  the  petitioner,  even  if  the 
appointment  was  valid,  was  entitled  only  to  the  pay  of  a  commander, 
not  that  of  a  captain.     The  t<'rms  ''flag  captam"  and  ''captain  of 
the  fleet"  signify  the  same  office.     This  is  well  understood,  and  is 
admitted  by  the  petitioner,  when  he  cites  the  cases  of  Commanders 
Magruder,  Morris,  and  Nicholson,  who  were  all  appointed  captains  of 
the  fleet,  as  analogous  with  that  of  Captain  Mc.  Mcintosh,  who  alleges 
that  he  was  appointed  flag  captain.     A  flag  captain  or  captain  of  the 
fleet  is  a  sort  of  staff  officer,  or  aid  to  the  commander  of  the  squadron, 
and  his  duties  extend  throughout  the  squadron.     He  is  not  the  com- 
mander of  a  particular  vessel.     This  also  appears  from  the  cases  ad- 
duced by  the  petitioner :  Commodore  Breeze  commanded  the  Mediter- 
ranean squadron,  Captain  Craven  commanded  the  flag  ship,  while 
Commander  Magruder  was  captain  of  the  fleet.     So  you  find  Commo- 
dore Stringham,  Captain  Harwood,  and  Fleet  Captain  Morris.    What 
is  called  a  flag  captain  or  captain  of  the  fleet  is  not  necessarily  a  cap- 
tain in  ranky  nor  are  the  duties  of  the  former  necessarily  those  of  the 
latter.     By  the  regulations  of  1818,  the  commander  of  a  squadron^ 
having  under  his  command  six  ships  of  a  rate  not  below  that  of  a 
frigate,  is  entitled  to  an  officer  of  the  rank  of  captain  to  assist  him  in 
regulating  the  details  of  his  squadron,  but  the  commander  of  a  squad- 
ron of  less  force  than  six  frigates  has  no  right  to  an  officer  of  that 
class.    The  flag  captain,  or    captain  of  the  fleet,  in  our  navy  has 
been  usually,  and  I  believe  uniformly,  appointed  from  amon^  the 
commanders.     Magruder,  Morris,  and  Nicholson,  who  are  mentioned 
by  the  petitioner,  were  all  commanders  when  they  were  appointed, 
and  received  only  the  pay  of  commanders.     The  duties  then  are  ap- 

{^ropriate  to  that  grade,  and  Captain  Mc.  Mcintosh,  who  was  only  a 
ientenant  when  he  was  appointed  flag  captain,  and  was  afterwards 
promoted  to  the  rank  of  commander,  has  no  right  to  the  pay  of  a 
captun,  because  he  did  not  perform  the  duties  of  that  grade.  I  do 
not  know  of  a  single  instance  in  which  a  captain  in  rank  has  been 
appointed  flag  captain,  or  captain  of  a  fleet,  in  our  navy.  The  coun« 
0el  of  the  petitioner  in  their  argument  confound  the  case  of  the  com- 
mander of  a  flag  ship  with  the  flag  captain  or  captain  of  the  fleet, 
-vrhereas  they  are  esentially  different.  The  distinction  is  seen  in  the 
cases  addu<^  by  the  petitioner  of  Captain  Craven  and  Fleet  Captain 
liagmder ;  Captain  Harwood  and  Fleet  Captain  Morris ;  Captain 
Tattnall  and  fleet  Captain  Nicholson  ;  Commodore  Dallas  was  cap- 
tain of  his  own  ship,  having  been  so  appointed  by  the  department, 
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and  Commander  Mc.  Mcintosh  was  (admitting  his  appointment  to  be 
valid)  but  the  flag  captain  or  captain  of  the  fleet.  This  appears  from 
the  terms  of  his  appointment,  which  may  be  found  at  page  27  of  the 
pamphlet,  and  at  page  13  it  will  be  seen  that  Commodore  Dallas 
asserted  expressly  to  the  Secretary  of  the  Navy  that  he  had  not  ap- 
pointed the  petitioner  ''  acting  commander"  even,  much  less  an  ^'act- 
ing captain,"  but  had  appointed  him  ^'flag  captain."  As  such  there 
was  no  law  which  authorized  his  being  allowed  more  than  the  pay  of 
a  commander. 

Very  respectfiiUy,  your  obedient  serranti 

A.  0.  DAYTON. 

MoNTOOMBRT  Blair,  Esq., 

Solicitor  J  <£c.,  dhc. 


Mc.  McINTOSH  vs.  THE  UNITED  STATES, 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

This  is  a  claim  by  a  naval  officer  for  compensation  for  the  perform- 
ance of  the  duties  of  an  office  of  a  higher  grade  than  his  own. 

Commodore  Dallas,  on  the  14th  of  August,  1837,  having  the  com- 
mand of  the  West  India  squadron,  then  in  Pensacola  bay,  appointed 
the  claimant  flag  captain  of  the  squadron.  The  following  is  a  copy  of 
the  appointment : 

"  U.  S.  Frigate  Constellation, 

'^  Pensacola  Bay,  August  14,  1837. 

^^  Sir:  You  are  hereby  appointed  flag  captain  of  the  squadron  under 
my  command,  and  will  repair  on  board  of  the  United  States  frigate 
Constellation  forthwith,  and  assume  the  duties  of  that  station.  You 
will  receive  the  pay  of  ^  commander.' 

'^  Respectfully,  your  obedient  servant, 

«  A.  J.  DALLAS. 
^^  Lieut.  Commanding  Jamrs  Mc.  McIntosh, 

U.  8.  Schooner  Orampus," 

At  the  time  of  this  appointment  the  claimant  was  a  lieutenant  com- 
manding said  schooner,  one  of  the  vessels  of  said  squadron. 

The  claimant,  on  receiving  said  appointment,  went  on  board  the 
Constellation,  the  flag  ship  of  the  squadron,  and  discharged  the  duties 
of  flag  captain  of  the  squadron  from  the  date  of  his  appointment  until 
the  3d  of  September,  1838.     Commodore  Dallas  was,  during  that 
time,  captain  of  said  frigate  as  well  as  commander  of  the  squadron. 
Whilst  the  claimant  was  in  the  discharge  of  said  duties,  namely,  on 
the  9th  of  March,  1838,  he  was  appointed  and  commissioned  a  com- 
mander in  the  navy.     He  continued,  however,  by  the  request  of  th0 
commodore,  to  discharge  the  duties  of  flag  captain  aforesaid  until  the 
said  3d  of  September,  1838,  when  the  Constellation  was  ordered  to 
another  station. 
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Afterwards,  on  the  settlement  of  the  claimant's  acconnts  at  the 
treasury  for  his  services  on  board  the  Constellation,  he  was  allowed 
for  part  of  the  time,  namely,  from  the  14th  of  August,  1837,  until  his 
apxK>intment  of  commander,  the  pay  of  a  lieutenant  commanding,  and 
for  the  residue  of  the  time  he  receiyed  the  pay  of  a  commander  on 
other  duty  than  sea  service. 

The  claimant  was  not  satisfied  with  this  allowance,  but  demanded 
the  pay  of  a  captain  for  the  time  he  acted  as  flag  captain  as  aforesaid, 
which  claim  was  refused  by  the  Fourth  Auditor  of  the  Treasury,  and, 
in  November,  1839,  the  refusal  was  concurred  in  by  the  Secretary  of 
the  Navy. 

In  October,  1840,  however,  the  Secretary  of  the  Navy,  on  the  appli- 
cation of  the  claimant,  wrote  to  the  Fourth  Auditor,  saying,  '*  that  it 
appearing  there  was  in  fact  no  law  prohibiting  the  allowance,  but  a 
regulation  only,  which  might  be  modified  or  dispensed  with  at  the 
discretion  of  the  department,  the  claim  (for  pay  of  flag  captain  from 
the  14th  of  August,  1837,  to  the  3d  of  September,  1888,)  was  allowed." 

To  this  letter  of  the  Secretary  the  Auditor  answered,  that  he  con- 
sidered the  claim  to  be  prohibited  by  law  ;  that  he  declined  acting  in 
its  &vor ;  and  that  he  hoped  the  reasons  given  (particularly  set  out  in 
the  answer)  would  be  approved  of  by  the  Secretary. 

The  claim  was  therefore  rejected  at  the  treasury. 

The  claimant  soon  afterwards,  namely,  at  the  first  session  of  the 
twenty-sixth  Congress,  presented  his  claim  to  the  House  of  Represent- 
atives, and,  at  the  next  session,  to  both  Houses  of  Congress.  There 
are  several  reports  of  committees  on  the  subject,  the  last  of  which  was 
made  by  a  committee  of  the  Senate,  on  the  18th  of  February,  1850. 
This  last  report  is  in  favor  of  the  claimant  for  $204  95.  But  there 
has  been  no  final  action  by  Congress  in  the  case. 

The  claimant  has  now  filed  his  petition  in  this  Court,  making  the 
same  claim  that  he  had  previously  presented  at  the  treasury  and  to 
Congress,  to  wit :  for  the  pay  of  a  captain  in  the  navy  firom  the  14th 
of  August,  1837,  to  the  3d  of  September,  1838,  deducting  the  amount 
he  has  received  as  aforesaid. 

This  claim  for  compensation  for  extra  services  is  founded  principally 
on  the  following  statutory  provision : 

**  Officers  temporarily  performing  the  duties  belonging  to  those  of 
a  higher  grade  shall  receive  the  compensation  allowed  to  such  higher 
grade  while  actually  so  employed." — (4  Stat,  at  Large,  766  ) 

The  extra  duties  performed  by  the  claimant,  as  before  stated,  were 
those  of  the  office  of  flag  captain  of  the  aforesaid  squadron. 

The  first  inquiry  to  l^  made  is,  whether  Commodore  Dallas  was  en- 
titled to  a  flag  captain  of  the  squadron  ? 

We  have  not  been  referred  to  any  act  of  Congress  relative  to  this 
question.  There  are,  however,  some  regulations  on  the  subject,  which 
we  will  proceed  to  notice.    The  first  of  these  regulations  is  as  follows : 

'*  Sbchon  1.  Every  commander  of  a  squadron  upon  a  foreign  station 
isi  authorized  to  appoint  a  flag  captain,  or  to  select  any  officer  to  per-* 
form  the  duties,  under  the  sanction  of  the  Secretary  of  the  Navy.  The 
appointment  without  sanction  is  prohibited." — (Bed  Book  of  1832.) 

That  regulation  was  adopted  on  the  2lst  of  January^  1817.    Bat 


44  '    JAMES  M..  irnrrosH. 

the  Fourth  Auditor,  in  a  report  respecting  this  claim,  speaking  of 
said  regulation,  says  that,  '^  in  1834,  the  department  declared  that  no 
such  appointment,  under  the  rule  which  contained  that  prohibition, 
would  be  recognized  after  the  first  of  September  of  that  year  unless  it 
should  be  agreeable  to  the  regulations  of  1818  ♦  ♦  ♦  -  that  is  to 
say^  that  the  officer  making  the  appointment  should  have  under  his 
command  at  least  four  vesseLs  of  a  rate  not  below  that  of  a  frigate." — 
(Sen.  Com.  Rep.,  No.  60,  Feb.  18,  1850.) 

There  is  a  regulation  also  of  the  28th  of  January^  1838,  as  follows: 

^'  The  following  persons  may  alfio  be  borne,  in  addition  to  the  com- 
plement of  vessels  m  which  the  commander  of  H  squadron  is  borne, 
namely,  a  captain  of  a  fleet  when  authorized  by  the  regulations  of  the 
navy,"  &c. 

But  the  regulations  thus  referred  to  requires,  as  claimant's  brief 
admits,  that  the  squadron  should  be  composed  of  six  frigates  when  en* 
titled  to  a  captain  of  a  fleet  or  flag  captain. — (See  claimant's  brief,  p.  8; 
Bep.  of  Fourth  Atditor,  Nov.  29,  1838.) 

The  following  are  the  regulations  of  1818  above  referred  to : 

''6.  A  commander  of  a  squadron  having  under  his  command  six 
ships  of  a  rate  not  below  that  of  a  frigate,  and  acting  under  separate 
orders  from  the  Secretary  ot  the  Navy,  shall  be  entitled  to  an  officer 
of  the  rank  of  captain,  to  assist  him  in  regulating  the  details  of  his 
squadron. 

'^  7.  A  commodore,  or  a  commander  of  a  division,  having  under  his 
command  four  ships  of  a  rate  not  below  that  of  a  frigate,  shall  be  en- 
titled to  an  officer  of  the  rank  of  master  commandant,  who  shall, 
while  performing  this  service,  receive  the  pay  and  emoluments  of  a 
captain  of  a  frigate  of  the  second  class." 

Now,  in  the  squadron  of  Commodore  Dallas  there  was  but  one 
frigate,  and  no  vessel  of  a  superior  grade. — (See  Fourth  Auditor's 
Report,  Feb.  8,  1848.)  The  commodore,  therefore,  under  the  regula- 
tions of  1818,  was  not  entitled  to  a  flag  captain  of  the  squadron. 

There  is  another  objection  to  this  appointment.  The  authority  of 
commanders  to  make  acting  appointments  is  derived  from  the  follow- 
ing regulation  of  1818: 

^'  On  foreign  stations  a  commander  may,  when  absolutely  necessary, 
ffive  acting  appointments  to  fill  the  vacancies  which  may  be  occasioned 
by  death  or  otner  circumstances  ;  but  in  such  cases  he  shall  take  the 
earliest  apportunity  to  make  the  circumstances  known  to  the  Secretary 
of  the  Navy,  and  state  his  reasons  for  making  such  acting  appoint- 
ments."—(U  Amer.  St.  Pap  ,  516.) 

The  appointment  in  the  present  case  not  being  to  fill  a  vacancy  was 
unauthorized  for  that  reason. 

Whether  the  Secretary  of  the  Navy  could,  notwithstanding  the  regu- 
lations of  1818,  appoint  a  flag  captain  to  this  squadron,  need  not 
now  be  decided,  because  the  Secretary  did  not  make  such  appointment, 
nor  did  he  sanction  the  appointment  made  by  the  commodore.  Instead 
of  such  appointment  or  sanction  being  proved,  the  evidence  is  the  othef 
way.  The  commodore's  appointment  states  that  the  claimant's  pay 
would  be  that  of  a  commander;  but  his  right  to  such  pay  was  denied  by 
the  Secretary  in  the  same  month  in  which  said  appointment  was 
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made.  On  the  14th  of  Octoher,  1837,  the  Secretary  informed  Com- 
modore Dallas  that  it  was  not  in  his  (the  Secretary's)  power  to  make 
the  appointment  of  acting  commander.  In  answer  to  the  commodore's 
letter  of  the  22d  December,  1837,  the  Acting  Secretary  stated  that  the 
Secretary  had  already  disapproved  of  the  appointment.  On  the  6th 
of  January,  1838,  the  Secretary  informed  the  commodore  that  he  (the 
Secretary)  could  not  recognize  the  claimant  as  a  commander,  but  that 
he  was  willine:  to  regard  and  pay  him  as  a  lieutenant  commanding. 
On  the  12th  of  October,  1838,  tne  Acting  Secretary  wrote  to  the  Fourth 
Auditor  as  follows :  ^ 

**  In  reply  to  your  fetter  of  yesterday's  date,  I  have  to  state  that  the 
appointment  of  6bmmander  Mc.  Mcintosh  by  Commodore  Dallas  to 
be  flag  captain  was  not  sanctioned  by  the  Secretary  of  the  Navy ;  nor 
is  such  an  officer  as  flag  captain  of  any  vessel  of  n^lr  recognized  or 
provided  for  either  by  the  old  or  new  table  of  complements  of  the 
different  classes  of  vessels  of  the  United  States  navy." 

It  may  therefore  be  confidently  said  that  the  cliAknant's  appoint- 
ment of  flag  captain  of  said  squadron  was  without  authority  and 
void. 

We  are  next  to  inquire  whether,  considering  the  appointment  void, 
the  claimant's  extra  services  aforesaid  can  entitle  him  to  the  compen- 
sation he  demands  ? 

We  cannot  believe  that  the  mere  discharge  by  an  officer  of  the  du- 
ties of  a  higher  office  than  his  own  will  entitle  him  to  the  benefit  of 
the  statutory  provision  before  referred  to.  To  give  him  a  claim  to  the 
salary  of  the  higher  office^  the  duties  of  that  office  must  have  been 
legally  performed — that  is,  they  must  have  been  performed  by  virtue 
of  an  authorized  acting  appointment;  and  the  burden  *of  proof  that 
they  were  so  performed  is  on  the  officer  UMtking  the  claim.  The 
government  ought  not  to  be  held  responsible,  under  the  statutory 
provision  aforesaid,  for  services  which  it  never  authorized  to  be  per- 
formed. 

But  supposing  the  claimant  to  have  been  a  flag  captain  of  the 
squadron,  he  was  not  for  that  reason  entitled  to  the  rank  and  pay  of  a 
captain  or  commandant  of  a  ship  ;  because  the  squadron  had  not  the 
vessels  necessary  to  bring  the  case  within  said  regulations  of  1818,  by 
which  alone  such  rank  and  pay  were  given.  The  following  remarks 
of  the  Fourth  Auditor^  in  his  report  on  this  subject,  appear  to  be 
conclusive : 

'Mf  the  appointment  of  Lieutenant  Mc.  Mcintosh  as  flag  captain, 
which  it  cannot  be  pretended  was  authorized  by  the  regulations,  was 
sanctioned  by  the  Secretary  of  the  Navy,  as  is  contended,  he  certainly 
had  the  right  to  prescribe  the  grade  in  which  the  duties  should  be 
considered  as  performed ;  and  as,  agreeably  to  the  regulations,  where 
there  were  four  frigates  they  would  be  discharged  by  a  master  com- 
mandant, he  might  very  reasonably  direct  that  where  there  was  but 
one  frigate,  they  should  be  performed  by  a  lieutenant,  and  that  he 
should  receive,  as  he  did  direct  in  the  case  of  Lieutenant  Mc.  Mcintosh, 
only  the  highest  pay  of  that  grade.  It  is  to  be  observed,  too,  that 
Commodore  Dallas,  when  he  made  the  appointment,  did  not  suppose 
that  he  was  entitled  to  an  officer  of  the  rank  of  captain  to  serve  as  his 
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flag  captain  ;  for  besides  selecting  a  lieutenant  for  the  purpose  when 
there  were  commanders  in  the  squadron,  he  directed,  in  the  order 
itself,  that  Lieutenant  Mc.  Mcintosh  should  receire  the  paj  of  a  com- 
mander onlj,  which  would  have  been  incompatible  with  his  discharging 
the  duties  of  a  captain." — (Sen.  Rep.  No.  60,  31st  Oon^.,  Ist  sessioo.) 
The  claimant  further  contends,  that  if  he  was  not  flag  captain  of 
the  squadron  with  the  rank  of  captain,  he  was,  at  all  events  temporary 
captain  of  the  flaff  ship,  and  was  thus  entitled  to  a  captain's  pay 
during  the  time  he  served  on  board  of  that  ship  as  aforesaid.  To 
prove  his  appointment  of  temporary  captain  of  said  ship,  he  relies  on 
the  Secretary's  letter  to  Commodore  Dallas,  of  the  5th  January,  1838, 
in  which  the  Secretary  says :  '^I  have  to  inform  you  that,  althoagh 
I  cannot  recognize  Lieutenant  Mc.   Mcintosh  as  a  commander ,  I  am 

?Brfectly  willing  to  regard  and  pay  him  as  a  lieutenant  commanding." 
hat  letter  did  not  confer  on  the  claimant  the  temporary  office  of 
captain  of  the  Constellation.  The  Secretary  evidently  had  no  such 
intention.  Commodore  Dallas  was  not  only  commander  of  the  squad- 
ron, but  he  was  also,  by  the  assignment  of  the  department,  captain 
of  the  Constellation.  It  is  not  to  be  supposed  that  the  Secretary  ever 
thought  of  providing  two  captains  for  the  same  ship. 

The  claimant  further  contends  that  the  Secretary's  allowance  of  the 
claim  in  1840,  about  two  years  after  the  services  were  performed, 
established  the  validity  of  the  claim.  We  think  otherwise.  The 
allowance  was  rejected  at  the  treasury  and  the  payment  refused.  The 
allowance  under  those  circumstances,  is  entitled  to  great  respect,  bat 
we  do  not  consider  it  conclusive. 

Our  opinion  is,  that  the  services  performed  by  the  claimant  on  board 
the  Constellation  were  not  performed  by  virtue  of  an  office  higher 
than  his  own  ;  and  that  he  has  not,  therefore,  any  claim  on  the  govern- 
ment, under  the  statutory  provision  aforesaid,  ior  those  services. 
Neither  has  he  any  claim,  independently  of  that  provision,  to  be  paid 
for  the  extra  services  in  question ;  the  second  section  of  the  act  of 
1836  expressly  prohibiting  such  payment.  That  section  says  ^^  that 
no  allowance  shall  hereafter  be  made  to  any  officer  in  the  naval  service 
of  the  United  States  for  drawing  bills,"  &o,  ;  and  it  expressly 
declares  ^'  that  the  yearly  allowance  provided  in  this  act  is  all  the 
pay,  compensation,  and  allowance  that  shall  be  received,  under  any 
circumstances  whatever,  by  any  such  officer  or  person,  except  for  trav- 
elling expenses,"  &c, — (4  Stat,  at  Large,  767.) 

We  think,  however,  that  the  claimant  is  entitled  to  the  sum  of  204 
dollars  and  96  cents,  which  is  the  di£Eerence  between  the  sum  paid  to  him 
at  the  treasury  as  commander  ''on  other  duty,"  and  that  which  was 
due  to  him  as  such  officer  ''  attached  to  a  vessel  for  sea  service."  See 
report  of  Fourth  Auditor  attached  to  Senate  Com.  report  No,  60,  ZUt 
Cong  ,  1st  ses. ;  which  reports  are  among  the  papers  in  this  cause. 

We  report  a  bill  in  favor  of  the  claimant  for  said  sum  of  204  doUan 
and  96  cents. 
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A  BILL  for  the  relief  of  Captain  James  Mc.  Mcintosh  of  the  United  States  naTj. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  Secretary  of  the 
Treasury  be,  and  he  hereby  is,  directed,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  to  pay  to  Captain  James  Mc.  Mc- 
intosh, of  the  United  States  navy,  the  sum  of  two  hundred  and  four 
dollars  and  ninety-five  cents,  being  the  difference  between  the  sum 
paid  to  him  at  the  treasury  as  commander  ''on  other  duty,''  and 
that  which  was  due  to  him  as  such  officer  ''  attached  to  a  vessel  for 
sea  service,"  and  being  in  full  for  his  service  as  an  officer  of  the  West 
India  squadron  from  the  14th  day  of  August,  1837,  to  the  3d  day  of 
September,  1838. 


35th  Congress,  )  HOUSE  OF  REPRESENTATIVES,  t  Report  0.  0. 
M  Session.     S  ^      No.  134. 


NEAL  SMITH,  ADMINISTRATOR  OF  WILLIAM  TURVIN. 

(To  aocompa^y  Ull  H.  B.  C.  a  Ko.  81.] 


DBcaoBnt  15,  1857.— RdTerred  to  tht  Oommittee  of  daims. 
ApkOi  1ft,  1858.— Ordered  to  be  printed. 


The  Court  of  Clauis  submitted  the  following 

REPORT, 

To  the  honoroMe  the  8- note  and  House  of  RepremnJtoJUves  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

NEAL  SMITH,  ADMINISTRATOR  OF  WM.  TURVIN, 

vs. 

THE  UNITED  STATES, 

1.  The  petition  of  the  claimant, 

2.  Documents  received  from  the  House  of  Representatives  and  ex- 
hibited as  evidence  in  the  case,  returned  to  that  House. 

3.  Letter  of  the  acting  Commissioner  of  the  General  Land  Office  to 
Hon.  P.  Phillips,  transmitted  to  the  House  of  Representatives, 

4.  Claimant's  brief. 

5.  Opinioa  of  the  Court. 

6.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof  I  ha^e  hereunto  set  my  hand  and  affixed  the 
Fa  VAT  1  ^^^  ^^  ^^^^  Court  at  Washington,  this  seventh  day  of  De* 

LSBAL.J  ^^y^^^  ^    J)    1857. 

SAML.  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


Statb  of  Alabama,  ) 
Baldwin  County,    ) 

I,  Charles  W.  Wilkins,  judge  of  the  probate  court  of  said  county, 
certify  that  letters  of  administration  oh  the  estate  of  William  Turvin, 
deceased,  were,  on  the  third  day  of  June,  A.  D.  1856,  granted  to 
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Neal  Smithy  who  was  duly  qualified  and  giren  bonds  as  such,  and  is 
authorized  to  administer  such  estate. 

Given  under  my  hand  and  seal  of  office  this  third  day  of  June, 
[l.  s.]  a.  D.  1856. 

Attest :  .  C.  W.  WILKINS, 

Judge  Probate. 


COURT  OF  CLAIMS. 

Neal  Smith,  administrator  of  William  Turyin  vs.  The  TTioted  States. 

To  the  honorable  the  Judges  of  the  Court  of  Claims  : 

The  petition  of  Neal  Smith  respectfully  represents :  That  on  the  3d 
of  June,  1856,  he  was  duly  appointed  administrator  on  the  estate  of 
William  Turvin,  by  the  probate  judge  of  Baldwin  county,  State  of 
Alabama ;  that  the  said  Turvin  died  in  the  said  county  and  State 
some  time  in  the  year  1810.     . 

Tour  petitioner  shows  that  the  said  William  Turvin,  in  his  life- 
time, was  the  possessor  of  a  concession  founded  on  an  order  of  survey 
granted  by  Vincent  Folch,  the  survey  being  of  same  date  and  signed 
by  Stephen  Miro,  of  certain  premises  on  the  east  side  of  Mobile  bay, 
in  the  county  of  Baldwin,  lying  to  the  west  of  Bayou  Pascual,  south 
of  31  degrees,  township  one  and  two  south,  range  two  east,  of  the 
basis  meridian,  containing  one  hundred  and  twenty  arpents  in  front, 
with  the  ordinary  depth  of  forty  arpents.  That  under  the  concession 
and  survey  in  favor  of  one  Samuel  Moore  the  said  Moore  was  put  in 
possession,  which  was  afterwards  conveyed  to  the  said  Turvin  by 
deed,  November  T,  1791. 

That  the  said  Turvin  was  also  possessed  of  another  concession,  ad* 
joining  to  Moore's,  granted  by  Juan  Francisco  Armand  de  Courville, 
on  the  19th  of  September,  1806,  of  twelve  arpents  by  forty  deep,  of 
which  he  was  also  put  in  possession. 

That  after  the  change  of  flag,  and  when  the  board  of  land  commis- 
sioners was  established,  the  said  Turvin  being  then  dead,  the  said 
claims  were  presented  for  confirmation  by  one  James  Conway,  acting 
as  agent  of  the  estate,  to  wit,  on  the  19th  of  June,  1813.  The  title 
papers  alone  were  presented,  and  the  board  refused  to  recommend  the 
claim  for  confirmation,  no  proof  having  been  made  of  inhabitation 
and  cultivation. 

Tour  petitioner  subsequently  renewed^ the  application  under  the  3d 
section  of  the  act  of  1829,  when  he  made  proof  of  inhabitation  and 
cultivation  of  the  said  premises  from  1781  to  1810,  the  year  of  Wil- 
liam Turvin's  death,  and  the  possession  of  the  heirs  to  1835,  when 
the  claim  was  reported  for  confirmation  and  confirmed  by  Congress. 

Your  petitioner  shows  that  the  said  premises  were  sold  and 
patented  by  the  government  of  the  United  States  to  third  peraons,  bj 
reason  whereof  the  said  Turvin's  estate  has  lost  the  said  lands,  notr 
withstanding  said  titles. 

Tour  petitioner  further  represents  that  a  claim  for  relief  was  pre- 
sented to  the  Senate,  25th  Congress,  2d  session ;   but  no  action  was 
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had  thereon  until  the  33d  Congress,  when  a  report  (No.  352)  was 
made,  accompanied  by  Bill  439  from  the  Senate ;  that  the  said  bill 
was  sent  to  the  House,  where  no  action  was  had  other  than  a  reference 
to  this  honorable  Court. 

Your  petitioner  shows  that  no  assignment  has  been  made  of  any 
interest  in  this  claim  to  any  person  whatever,  but  that  the  legal 
representative  of  said  William  Turvin  is  sole  owner  thereof. 

X  our  petitioner  asks  leave  to  refer  to  certified  copies  of  the  proceed- 
ings of  the  land  office  for  proof  of  the  facts  herein  set  forth,  and  prays 
that  a  bill  be  reported  paying  to  him  a  sum  equivalent  to  $1  25  per 
acre  for  the  land  so  claimed  by  him,  or  for  such  other  relief  as  may 
be  consistent  with  the  principles  of  equity  and  justice. 

P.  PHILLIPS, 
SoUcUor  for  Petitioner, 

Personally  appeared before  me ,  who,  being 

duly  sworn,  says  that  the  facts  set  forth  in  the  above  petition  are  true 
to  the  best  of  his  knowledge. 


To  the  honorable  (he  Senate  and  House  of  Bepreaentatives  of  the  United 

States  of  America  J  in  Congress  assembled : 

Your  memorialist,  the  undersigned,  would  respectfully  represent  to 
your  honorable  body  that  he  has  acted  as  the  a^ent  and  attorney  in 
fact  for  the  heirs  of  William  Turvin,  deceased,  in    procuring  the 
necessary  proofs  to  establish  their  rightful  claim  to  a  tract  of  land, 
which  was  the  property  of  their  deceased  father,  by  grants  made  to 
him  under  the  Spanish  government.     Your  memorialist  further  says, 
that  he  furnished  the  necessary  testimony  fully  to  establish  their 
right  to  said  claim  of  land,  in  1835  ;  and  that  all  the  testimony  so 
taken,  and  the  papers  relative  thereto,  were  sent  to  the  Hon.  William 
R.  King,  at  Washington  city,  with  directions  that  they  should  at 
that  time  be  laid  before  the  Congress  of  the  United  States  for  their  con- 
firmation.    But  by  some  means  they  appear  to  be  misplaced,  and  by 
letters  received  I  am  induced  to  believe  that  they  have  been  mingled 
with  the  papers  and  claim  of  Richard  Turvin.     I  now  send  a  full 
transcript  of  all  those  papers,  as  they  appear  recorded  in  the  book  of 
claims,  also,  as  they  appear  in  the  book  of  the  commissioner's  reports, 
at  St.  Stephens,  with  the  register's  certificate  annexed,  where  it  will 
appear  manifest  to  you  that  the  Turvins  were  justly  entitled  to-  the 
land  there  designated  and  claimed  by  them.     And  that  their  lands 
were  valuable,  and  as  those  lands  are  now  in  the  possession  of  other 
persons,  and  titles  granted  to  them  by  the  government  of  the  United 
States,  your  memorialist,  in  behalf  of  said  heirs^  humbly  prays^that 
they  may  be  permitted  to  enter  with  the  proper  officers,  within  the 
State  of  Alabama,  in  legal  subdivisions,  a  portion  of  land,  eq;|ual  in 
quantity  and  equivalent  in  value  with  that  to  which  they  were  en- 
titled.    And  as  the  greater  portion  of  our  lands  in  this  section  of  our 
State  has  been  subject  to  private  entry  for  more  than  thirty  years,  and 
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the  large  appropriations  of  lands  (within  this  State)  that  hare  lately 
heen  made  to  railroads  will  make  it  equally  manifest  to  you  that 
those  heirs  cannot  get  lands  equivalent  in  value  with  those  to  which 
they  were  entitled  hy  taking  it  from  that  portion  of  the  public  lands 
in  legal  subdivisions,  that  are  subject  to  private  entry,  they  theretore 
pray,  that  in  addition  to  have  been  permitted  to  enter  in  lieu  of  their 
claim,  as  aforesaid,  any  lands  subject  to  private  entry,  that  they  maj 
also  be  permitted  to  enter  in  legal  subdivisions  a  portion  equivalent 
to  their  claim,  out  of  those  Indian  reservations  granted  to  the  friendly 
Creek  Indians  by  the  treaty  of  Fort  Jackson,  dated  August,  1844, 
where  such  reservation  has  ^een  abandoned  by  the  reserve,  and  thereby 
become  public  land,  or  such  equivalent  as  you  in  your  wisdom  may 
conceive  to  be  just.     And  your  memorialist^  as  in  duty  bound,  will 
ever  pray,  &c. 

NEAL  SMITH, 
^gent  and  attorney  in  fact 
For  the  heirs  of  Williasn  2\irtnn,  deceased. 


JuNB  19,  1813. 

Sir  :  Please  take  notice  that  I  claim,  as  executor  of  the  estate  of  Wil- 
liam Turvin,  and  as  agent  of  William  Turvin,  son  and  heir  of  the  late 
William  Turvin,  a  tract  of  land,  situated  on  the  river  Tensaw,  con- 
taining twelve  arpents  front  by  forty  deep^  by  virtue  of  an  order  of 
settlement  given  3d  of  August,  1787,  by  the  Spanish  government  in 
favor  of  Samuel  Moore,  whose  widow,  Margaret  Thompson,  by  deed 
of  sale  dated  the  7th  November,  1791,  sold  it  to  the  above  mentioned 
William  Turvin. 

JAMES  CONWAY. 

The  Commissioner  of  Land  Claims, 

East  of  Pearl  River. 


Mobile,  June  30,  1787. 

Samuel  Moore,  inhabitant  of  the  jurisdiction  of  Mobile,  with  due 
respect,  represents  to  your  excellency  that,  having  some  cattle,  and 
possessing  no  land  whereon  to  pasture  them,  he  applies  to  the  good- 
ness of  your  excellency,  under  the  hope  that  you  will  be  pleased  to 
grant  him  twelve  arpents  of  vacant  land,  situate  on  this  river^  bounded 
on  the  east  by  land  belonging  to  Strahan,  and  on  the  west  by  a  bayou 
called  Pascual,  to  which  land  there  has  not  hitherto  been  any 
claimant.  In  consideration  whereof,  he  hopes  your  excellency  will  be 
pleased  to  grant  the  prayer  of  this  petition^  by  ordering  that  the 
proper  titles  of  concession  thereof  be  delivered  to  him  from  the  secre- 
tary's office.  He  moreover  supplicates  your  excellency  to  be  good 
enough  to  give  the  orders  he  requests,  whereby  he  will  receive  grctt 
benefit. 

SAMUEL  MOORE. 

His  Excellency  the  Governor. 
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New  Orleans,  August  3,  1787. 

I,  Don  Vicente  Folch,  captain  of  the  Louisiana  regiment  of  in- 
fantry, civil  and  military  commandant  of  the  town  of  Mobile,  and  of 
the  district  thereto  appertaining,  certify  that  the  land  solicitea  by  the 
petititmer  is  vacant,  according  to  the  deposition  I  have  taken  on  that 
subject.     Mobile,  date  as  above. 

FOLCH. 


The  surveyor  general  of  this  province,  Don  Charles  Laveau  Tre- 
deauz,  will  put  the  petitioner  in  possession  of  twelve  arpents  front  by 
the  ordinary  depth  of  forty  of  land  in  the  place  ne  solicits,  it 
being  vacant,  on  the  express  condition  that  he  makes  roads  and  the 
regular  clearing  within  the  term  of  one  year,  and  the  concession  to  be 
null  if,  at  the  expiration  of  three  yearn,  the  land  be  not  settled,  within 
which  space  of  time  he  shall  have  no  power  to  alienate  it ;  under 
which  restrictions  the  survey  shall  be  executed,  and  the  documents 
relating  thereto  shall  be  remitted  to  me,  in  order  that  it  may  furnish 
him  with  the  proper  titles  in  due  form. 

STEPHEN  MIRO. 

A  copy  of  the  original. 

JOA.QUIN  DE  OSORNO. 


Conveyance  from  Moore  to  tJie  father  of  the  present  daimanty  copied 

from  the  English, 

Know  all  men  by  these  presents  that  I,  Margaret  Thompson,  has 
bargained  and  sold  to  William  Turvin  the  tract  of  land,  with  the  im- 
provements thereon,  granted  to  Samuel  Moore,  my  former  husband, 
on  the  river  Tensaw,  about  seven  leagues  from  Mobile,  bounded  by 
the  Bayou  Pascual,  southwest  and  south,  lands  formerly  called  Stra- 
han  lands  north.  I  acknowledge  to  have  received  full  satisfaction  for 
the  above  lands  and  improvements. 

Given  under  my  hand  this  7th  day  of  November,  in  the  year  1791. 

MARGARET  THOMPSON. 


To  the  Iniendant  General : 

William  Turvin,  inhabitant  of  the  district  of  Mobile,  with  due  re- 
spect represents  to  your  lordship  that  he  has  been  settled  fifteen  years 
within  the  said  post,  with  a  stock  of  cattle  that  considerably  increased, 
on  a  tract  of  land  which  he  purchased  from  Pamuel  Moore  in  the  year 
1791,  which  was  granted  to  said  Moore  by  Don  Stephen  Miro,  then 
governor  of  the  Floridas,  containing  twelve  arpents  front  by  twenty 
deep,  bounded  on  the  west  by  the  bayou  called  Pascual,  as  is  proved 
by  the  annexed  documents ;  and  this  ])iece  of  land  being  too  small 
for  the  said  stock  of  cattle,  he  supplicates  your  lordship  to  be  pleased 


6  NBAL  SMITH. 

to  grant  him  twelve  other  arpents,  with  the  ordinary  depth,  in  the 
Bame  line  with  the  front  of  the  other,  the  land  being  vacant  and  offer- 
ing no  impediment  thereto,  and  he  is  ready  to  comply  with  the  condi- 
tions you  may  impose.  This  favor  he  hopes  to  receive  from  your 
lordship. 

WILLIAM  TURVIN. 
Fbnsacola,  August  20,  1806. 


FensacolAi  September  by  1806. 

Of  the  annexed  documents  that  have  been  presented,  let  the  one 
written  in  English  be  translated  by  Don  Androz  Fernandez  previous 
to  administering  the  oath  of  allegiance,  and  let  the  whole  be  sabmit- 
ted  to  the  fiscal  minister  of  the  royal  revenue. 

MORALES, 
DON  HEREDEA, 
JOHN  MORALES, 
VICENTE  IGNACIO  RAMOS. 

On  the  same  day  we  notified  William  Turvin  of  the  preceding 
decree. 

MORALES, 
RAMOS. 

On  the  same  day  we  communicated  to  Don  Andrez  Fernandez  his 
appointment  to  make  the  translation  above  mentioned,  which  he  pro- 
mised to  do  well  and  faithfully,  and  signed  with  us. 

MORALES, 
RAMOS, 
ANDROZ  FERNANDEZ 


L 


1  he  minister  of  the  royal  revenues,  to  whom  was  referred  the  peti- 
tion presented  by  William  Turvin,  inhabitant  of  the  district  of  Mo- 
bile, soliciting  the  concession  of  twelve  arpents  of  land  front,  by  the 
ordinary  depth,  bounded  by  the  same  quantity  which  he  purchased  of 
Margaret  Thompson,  which  was  granted  to  her  first  husband,  Samuel 
Moore,  by  the  then  governor  general  of  Louisiana  and  of  this  pro- 
vince, by  a  decree  of  the  3d  of  August,  1803,  reports  that,  providing 
Turvin  is  a  subject  of  her  Catholic  Majesty,  which  he  must  prove  be- 
fore the  commandant  of  the  said  place,  and  that  no  injury  arises  to 
his  neighbors  from  the  prayer  of  the  petition  being  complied  with, 
the  minister  is  of  opinion  that  your  lordship  may  grant  the  sale  of  the 
said  twelve  arpents,  and  give  the  necessary  orders  that  the  sub-dele- 
gate, accompanied  by  two  witnesses,  shall  proceed  to  fix  the  price  of 
estimation  and  appoint  two  inhabitants,  in  the  form  prescribed  bj 
law,  as  estimators  on  the  part  of  the  royal  revenue,  with  two  others 
appointed  by  the  purchaser,  and  that  the  surveyor  shall  survey  it  aod 
draw  the  plat  thereof ;  but  with  respect  to  the  other  twelve  arpents, 
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which  he  represents  as  purchased,  he  must  also  apply  for  titles 
therefor.  The  documents  respecting  the  survey  and  valuation,  when 
furnished,  with  due  solemnity  must  be  sent  to  this  tribunal,  in  order 
that,  after  the  payment  shall  have  been  made  as  is  ordered  in  the  land 
regulations,  the  competent  titles  may  be  issued  in  his  favor.  The 
tribunal  will,  however,  do  what  shall  be  most  conformable  to  justice, 
which  is  the  wish  of  the  minister. 

JOHN  FRANCO  ABMAND  DE  COURVILLE. 
Pensacola,  September  19,  1806. 


Report  No.  6. 

Register  of  claims  to  land  in  the  district  east  of  Pearl  river,  in 
Louisiana,  founded  on  orders  of  survey,  (requettea,)  permission  to 
settle,  or  other  written  evidence  of  claim,  derived  from  either  the 
French,  British,  or  Spanish  authorities,  which,  in  the  opinion  of  the 
commissioner,  ought  not  to  be  confirmed  : 

No.  20. — By  whom  claimed,  William  Turvin  ;  original  claimant, 
Samael  Moore ;  nature  of  claim  and  from  what  authority,  Spanish 
ordinance  settlement ;  date  of  claim,  Augusts,  1787  ;  quantity  claimed, 
arpents  12  front  40  deep;  area  in  arpents,  480;  where  situated,  Tensaw 
river  ;  by  whom  issued,  Stephen  Miro  ;  surveyed,  no  survey  ;  inhabi- 
tation and  cultivation,  not  inhabited  nor  cultivated. 

WILLIAM  CRAWFORD, 

Commissioner, 


Land  Office, 
St.  Stephens^  Alabama,  April  10,  1864. 

I  do  hereby  certify  that  the  annexed  and  foregoing  is  a  correct  copy 
of  the  claim  of  William  Turvin,  in  the  right  of  Samuel  Moore,  as 
found  in  the  book  of  record  of  claims  laid  before  and  acted  on  by  said 
William  Crawford,  commissioner  of  the  United  States,  also  on  his 
book  of  reports,  as  the  same  is  found  in  this  office. 

JAMES  MAGOFFIN, 

Begister. 


To  the  register  and  receiver  of  the  land  office  of  the  district  of  St.  Stephens. 

Gbntlbmsn  :  You  will  please  to  take  notice  that  I  claim  as  the  at- 
torney in  fact  of  the  heirs  of  William  Turvin,  sr.,  deceased,  and  in 
behalf  of  the  said  heirs^  a  tract  of  land  laying  on  the  east  side  of 
Mobile  river  and  west  of  the  Bayou  Pascnal,  south  of  the  31^  of  lati^ 
tade,  and  lying  and  being  in  townships  one  and  two  south,  range 
two  east  of  the  basis  meridian,  containing  nine  hundred  and  sixty 
arpents,  by  virtue  of  a  grant  from  the  Spanish  government,  dated  30th 
June,  1787,  also  dated  the  19th  September,  1806  ;  and  which  claim. 
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of  the  heirs  of  the  said  William  Turrin,  sr.,  was  refered  to  the  oom- 
missioDcr,  William  Crawford, and  bj  him  reported  upon  iinfaTorablj, 
in  consequence  of  the  then  agent  and  execntor,  who  presented  said 
claim,  neglecting  to  exhibit  the  proof  of  cultiyation  and  inhabitation, 
and  also  from  an  unfounded  belief  that  a  title  as  perfect  as  a  title 
from  the  Spanish  government  was  considered  to  be  required  no  faith 
or  support  than  the  title  itself,  and  which  title  the  said  execntor, 
James  Conway,  tiled  and  made  a  matter  of  record  with  said  commis- 
sioner, as  is  exhibited  by  vouchers  herewith.  And  which  claim  before 
mentioned  I  beg  permission  to  revive  and  place  before  yon  with  the 
necessary  and  complete  proof  of  cultivation  and  inhabitation  from 
1791,  by  William  Turvin,  ^r.,  until  the  day  of  his  death  in  1810,  and 
by  his  heirs  up  to  1813,  and  to  the  12th  of  November,  1835. 

NEAL  SMITH. 
AUomey  in  fad  for  the  heira  of  WiBiam  IStrviny  deceased. 


Testimony. 

Before  the  undersigned,  a  justice  of  the  peace  for  this  county  of 
Escambia,  Territory  of  Florida,  appeared  William  McVoy,  an  inhabi- 
tant of  Pensacola,  in  the  county  aforesaid,  and  said  appearer  being 
duly  sworn  stated  and  said,  that  during  the  year  1799  he  used  to 
frequent  the  country  on  the  bank  of  the  Tensaw  river,  west  of  the 
Perdido  and  south  of  the  Slst  degree  of  north  latitude ;  that  at  that 
time  he  has  very  particularly  known  one  William  Turvin,  who  for  a 
long  time  had  purchased  a  certain  tract  of  land  from  one  Samuel 
Moore ;  that  said  William  Turvin  used  to  keep  a  number  of  negroes 
on  said  tract,  and  attended  very  carefully  the  cultivation  of  the  same; 
that  himself,  the  appearer,  has  several  times  visited  the  place,  and 
dwelt  for  months  on  it  with  said  William  Turvin,  though  the  princi- 
pal residence  of  the  family  was  at  the  cowpen,  two  or  three  miles  off 
the  spot  alluded  to,  and  that  he,  the  appearer,  never  heard  that  any 
person  but  the  said  William  Turvin  ever  claimed  the  tract  aforesaid 
since  he  first  took  possession  of  it. 

WILLIAM  McVOY. 

Sworn  and  subscribed  before  me,  Pensacola,  this  21st  April,  1820. 

N.  S.  PARMENTIER,  J.  P. 


And  immediately  appeared  as  above  Margaret  Byrne,  the  wife  of 
the  aforementioned  appearer,  William  McYoy,  who  being  sworn,  said 
that  the  circumstances  mentioned  in  her  husband's  aflBidavit  are  par- 
ticularly known  to  her ;  that  she  actually  dwelt  in  the  neighborhood 
of  the  tract  bought  by  William  Turvin  of  Samuel  Moore ;  that  she 
knew  him  in  possession  of  the  same  in  the  year  1799,  and.  attending 
to  its  cultivation  with  a  number  of  negroes,  and  never  heard  that  any 
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one  else  raised  any  pretensions  whatever  to  the  property  of  said  tract 
of  land. 

MARGARET  McVOY. 

Sworn  and  subscribed  before  me,  in  Pensacola,  this  2l8t  April,  1830. 

N.  8.  PARMENTIER,  J.  P. 


TERRirORT  OF   FLORIDA,  ) 

Escambia  County,       )     ' 

I,  Samuel  Fry,  clerk  of  the  county  court  of  the  county  aforesaid,  do 
hereby  certify  that  Nicholas  8.  Farmentier,  whose  name  is  subscribed 
to  the  foregoing  certificate,  was.  at  the  date  thereof,  and  now  is,  a 
justice  of  the  peace  for  said  county,  duly  commissioned  and  sworn, 
and  that  full  faith  and  credit  are  due  to  his  acts  as  such  justice  of  the 
peace. 

r     1   Given  under  my  hand  and  seal  of  said  county  this  22d  April, 
^^'  ^J       1830. 

SAMUEL  FRY, 
Clerk  of  Escambia  County. 


Statb  of  Alabama, 
Mobile  County^ 

Personally  appeared  before  me,  Basil  Mesher,  an  acting  justice  of 
the  peace  ?n  and  for  said  county,  Diego  McVoy,  who,  after  being  duly 
sworn,  deposeth  and  saith,  that  he,  Diego  McVoy,  was  at  the  planta* 
tion  of  William  Turvm  about  the  year  1791,  which  plantation  lay  on 
the  east  side  of  the  Mobile  river,  and  below  the  thirty-first  degree  of 
oorth  latitude,  and  upon  the  Bayou  Pascual,  which  plantation,  as  this 
deponent  believes,  the  said  William  Turvin,  senior,  occupied  until  the 
day  of  his  death,  which  was  in  the  year  1810. 

This  deponent  further  deposeth  and  saith,  that  when  he  was  present 
on  said  plantation  in  the  year  1791,  that  the  said  Turvin  lived  in  a 
house  which,  from  its  appearance,  this  deponent  would  suppose  to 
have  been  built  about  four  or  five  years,  and  that  there  was  a  consid- 
erable portion  of  cleared  land  on  said  place  and  all  in  cultivation,  and 
a  number  of  bearing  peach  trees  were  growing  on  said  plantation,  and 
that  there  waa  several  roads  leading  in  different  directions  to  and  from 
said  place. 

This  deponent  further  deposeth  and  saith,  that  at  the  time  of  the 
death  of  the  said  William  Turvin,  senior,  in  1810,  his  children  were 
nearly  all  grown  and  settled  on  plantations  of  their  own,  so  of  the 
thirty -first  degree  of  latitude,  and  in  the  vicinity  of  the  place  thus 
owned  by  their  father,  where  they  continued  to  reside  until  after  the 
change  of  the  government  in  1813  ;  this  deponent  further  saith,  that 
he  has  been  long  intimately  acquainted  with  the  whole  family,  and 
that  he  has  never  learned  that  any  one  of  the  heirs  of  the  said  William 
Turvin  had  ever  relinquished  their  right  of  possession  to  said  lands 
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thus  owned  by  their  deceased  father  to  any  person  or  persons  whatso- 
ever 

DIEGO  McVOT. 

Sworn  and  subscribed  before  me  this  21st  April,  1834. 

BASIL  MESHER,  J.  P. 


•A,  ) 


Statb  of  Alabama, 
Baldwin  County. 

I,  Peter  C.  Byrne,  clerk  of  the  county  court  of  the  county  and 
State  aforesaid,  do  certify  that  Sarah  Dunn  appeared  personally  before 
me,  and  stated  that  she,  the  said  Sarah  Dunn,  was  at  Samuel  Moore's 
place  of  residence  on  the  25th  day  of  December,  in  the  year  1787- 
Griven  under  my  hand  and  seal  this  12th  day  of  March,  1834. 
Attest : 

PETER  0.  BYRNE,  [l.  s.] 
Clefk  County  Courts  Baldwin  County. 


State  of  Alabama, 
Baldtoin  County. 

Personally  appeared  before  me,  Patrick  Byrne,  judge  of  the  county 
court  of  Baldwin  county,  Sarah  Dunn,  who,  after  being  duly  sworn, 
deposeth  and  saith,  that  she  was  at  the  plantation  of  Samuel  Moore, 
and  that  she  was  there  on  the  25th  day  of  December,  in  the  year 
1787,  which  plantation  was  east  of  the  Mobile  river,  and  south  of  the 
Slst  degree  of  north  latitude,  and  at  the  same  time  and  place  there 
were  buildings  and  considerable  improvements,  with  roads  leading  to 
and  from  said  place. 

her 

SARAH  +  DUNN. 

mark. 

Sworn  to  and  subscribed  before  me,  by  making  her  mark,  this  23d 
day  of  April,  1834. 

PATRICK  BYRNE, 
Judge  County  Court,  Baldwin  County. 


State  of  Alabama, 
Baldwin  County. 

I,  Peter  C.  Byrne,  clerk  of  the  county  court  of  the  county  and 
State  aforesaid,  do  hereby  certify  that  Patrick  Byrne,  whose  signature 
is  attached  to  the  above  affidavits  as  judge,  is  and  was  the  acting  judge 
of  the  county  court  of  Baldwin  county,  and  as  such  due  faith  and 
credit  are  given  to  all  his  official  acts. 

Given  under  my  hand  and  seal  of  office  in  Blakely  this  the  23d  of 
April,  A.  D.  1834. 
Attest : 

P.  C.  BYRNE, 
CUrh  County  Courts  Baldwin  County. 
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State  of  Alabama, 
Clarke  County, 

This  day  personally  appeared  before  me,  the  undersigned,  an  acting 
justice  of  the  peace  in  and  for  the  county  aforesaid,  Solomon  Stewart, 
who,  after  being  duly  sworn,  deposeth  and  saith,  that  he,  this  depo- 
nent, lived  with  William  Turvin,  sen.,  in  the  year  1808,  who  then 
lived,  or  rather  cultivated  and  occupied  a  plantation  on  the  Bayou 
Pascual,  which  place  is  south  of  the  31st  degree  of  latitude,  and  east 
of  the  Mobile  river  ;  and  that  in  the  year  1808,  whilst  this  deponent 
lived  with  the  said  William  Turvin,  sen.,  he,  the  said  William 
Turvin,  showed  him,  this  deponent,  a  certain  Spanish  grant  of  land 
for  the  place  which  he  then  occupied,  and  which  grant  is  the  same 
that  is  attached  hereto ;  and  he,  this  deponent,  further  deposeth  and 
saith,  that  he  has  lived  in  the  same  neighborhood  ev^r  since,  and  that 
the  heirs  of  the  said  William  Turvin  have  continued  to  live  in  the 
same  neighborhood,  and  have  ever  held  the  right  and  possession  of 
the  said  tract  of  land,  and  have  continually  claimed  it  as  their 
father's  old  place,  and  which  has  never,  to  my  knowledge  and  belief, 
been  disputed  by  any  claimant  whatever ;  that  the  land  was  good, 
and,  in  the  opinion  of  this  deponent,  superior  to  any  land  in  the  same 
neighborhood. 

SOLOMON  STEWART. 

Sworn  and  subscribed  before  me  this  12th  day  of  November,  1835, 
by  the  said  Solomon  Stewart,  who  is  generally  known  and  believed  to 
be  a  person,  from  his  character  and  conduct^  entitled  to  full  confidence 
in  any  testimony  he  may  give. 

TERRELL  POWERS,  J.  P. 


State  of  Alabama^ 
Clarke  County. 

I,  Terrell  Powers,  clerk  of  the  county  court  of  Clarke  county,  do 
hereby  certify  that  Terrell  Powers  is  an  acting  justice  of  the  peace  in 
and  for  said  county,  and  was  at  the  time  of  signing  the  within  affi- 
davit, and  that  full  faith  and  credit  are  due  to  his  official  acts  as  such. 

Witness  my  hand  and  seal  of  office  this  13th  day  of  November. 
1835. 

Attest :  TERRELL  POWERS,  Clerk,     [l,  s.] 


State  of  Alabama, 
St.  Stephen's. 

I  do  hereby  certify  that  I  have  known  personally  for  fifteen  to 
eighteen  years  past  Diego  McVoy,  William  and  Margaret  McVoy, 
and  Mrs.  Sarah  Dunn,  old  inhabitants  of  the  country,  on  the  Tom- 
bigbee  river,  and  that  they  have  uniformly  supported  excellent  char- 
acters, and  whose  credibility  1  have  never  known  to  be  doubted. 

JAMES  MAGOFFIN. 
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Know  all  men  by  these  presents,  that  I,  Margaret  Thompson,  hare 
bargained  and  sold  to' William  Turvin  a  tract  of  land,  with  the  im- 
provements thereon,  granted  to  Samuel  Moore,  my  former  husband, 
on  the  river  Tensaw,  about  seven  leagues  from  Mobile,  bounded  by 
the  Bayou  Pascucd  southwest,  and  lands  formerly  called  Stricken's 
north.  I  acknowledge  to  have  received  full  satisfaction  for  the  above 
lands  and  improvements. 

Given  under  my  hand  this  7th  day  of  November,  in  the  year  1791. 

MARGARET  THOMPSON. 

I  hereby  certify  that  I  received  full  satisfaction  from  William  Tur- 
vin for  a  tract  of  land  granted  to  Samuel  Moore. 
Given  under  my  hand  this  29th  day  of  July,  1802. 

MARGARET  THOMPSON. 


REPORT. 

Land  Offics  at  St.  Stbphen's,  Alabama. 

The  heirs  of  William  Turvin,  sen.,  deceased,  presented  their  claim, 
in  due  form,  to  nine  hundred  and  sixty  arpents  of  land,  situate  and 
lying  in  t<>wn8hip  one  and  two  south,  range  two  east,  on  the  east 
bank  of  the  Mobile  river,  and  east  branch  of  the  same,  usually  called 
the  Tensaw,  and  bounded  by  the  Bayou  Pascual,  and  the  land  claimed 
by  Straham,  founded — 

Ist.  On  a  concession  from  the  Spanish  government  dated  August 
3,  1787,  issued  by  Vte.  Fulch,  with  an  order  of  survey  signed  by 
Stephen  Miro,  same  date,  authorizing  the  petitioner,  Samuel  Moore, 
to  be  put  in  possession  of  twelve  arpents  front  with  the  ordinary  depth  of 
forty,  and  which  claim  appears  to  have  been  conveyed  by  deed  of  con- 
veyance to  William  Turvin  on  the  7th  day  of  November,  1791, 

2d .  To  twelve  other  arpents  front,  with  the  ordinary  depth  adjoining 
the  foregoing,  granted  to  the  said  William  Turvin  by  the  Spanish 
government,  on  which  claims  of  the  said  William  Turvin,  the  com- 
missioner, William  Crawford,  made  an  unfavorable  report ;  the  claim- 
ant, William  Turvin,  sen.,  having  neglected  to  furnish  any  proof 
of  cultivation  and  inhabitation. 

The  present  claimants  revived  the  claim  of  said  William  Turvin, 
sen.,  deceased,  under  the  3d  section  of  the  act  of  Congress  entitled 
**  An  act  confirming  the  reports  of  the  register  and  receiver  of  the  land 
office  for  the  district  of  St.  Stephen's,  in  the  State  of  Alabama,  and  for 
other  purposes,"  approved  on  the  2d  of  March,  1829. 

The  said  claim  is  found  recognized  by  the  claimant  under  Richard 
Turvin  as  one  of  the  boundaries  of  the  last,  and  which  claim  of  Richard 
Turvin  has  been  confirmed. 

From  the  testimony  furnished  by  the  claimants  under  William 
Turvin^  sen.,  deceased,  it  appears  that  his  claim  had  been  submitted 
to  the  action  of  Congress,  and  referred  to  the  Committee  on  Public 
Lands  in  1823,  and  in  the  same  year  referred  to  the  Committe  on  Pri- 
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Tate  Land  Claims,  and  also  to  the  register  of  St.  Helena,  and  Jackson 
Court-House  land  district. 

Cultivation  appears  to  be  proved  by  the  testimony  of  twenty-six 
years  previous  to  1820  by  Diego  McVoy. 

Cultivation  and  inhabitation  is  proved  by  the  testimony  of  William 
McVoy  and  Margaret  McVoy. 

Cultivation  and  inhabitation  is  proved  by  the  testimony  of  Diego 
McVoy  from  1791  to  1810,  the  period  of  the  death  of  William  Turvin, 
sen.,  with  possession  by  the  heirs  up  to  1813. 

Cultivation  and  possession  from  1808  to  William  Turvin's  death 
are  proved  by  the  testimony  of  Solomon  Stewart,  and  continued  pos- 
session by  the  heirs  until  the  12th  of  November,  1835. 

The  foregoing  claim  appearing  to  the  undersigned  to  be  supported 
agreeably  to  the  3d  section  of  the  act  before  recited,  under  which  the 
heirs  of  William  Turvin,  sen.,  deceased,  now  claim,  respectfully  beg 
leave  to  express  their  opinion  that  the  said  claim  ought  to  be  con- 
firmed. 

JAMES  MAGOFFIN, 

Register, 

JOHN  H.  OWEN, 

Beceiver. 

Land  Office,  St.  Stephen's,  Alabama, 

March  15,  1854. 

I  do  hereby  certify  that  the  annexed  and  foregoing  is  a  correct  copy 
from  the  book  of  record  of  reports  made  in  this  office.  Witness  my 
hand  this  day  and  date  above  mentioned. 

JAMES  MAGOFFIN, 

Kegister. 


General  Land  Office,  October  13,  1857. 

Sir  :  As  requested  in  your  note  of  this  date,  I  state  that  it  appears 
from  the  records  and  plats  in  this  office  ''  that  all  the  southern  part 
of  township  one  south,  of  range  two  east,  lying  east  of  Tensaw  river, 
for  a  distance  of  more  than  three  miles  from  the  southern  boundary 
of  said  township,  and  the  north  part  of  township  two  south,  of  range  two 
east,  and  lying  east  of  Tensaw  river,  for  a  distance  ot  more  than  two 
miles  from  the  northern  boundary  of  said  township,  except  the  east  part 
of  section  eleven  and  all  of  section  twelve,  which  are  in  the  eastern  part  of 
said  township  and  distant  from  Tensaw  river,  but  are  one  mile  from 
the  northern  boundary  of  said  township^  and  are  covered  by  the  pri- 
vate claims  of  Joshua  Kenneday,  J.  L.  Seabury,  the  heirs  of  Robert 
Wolfington,  the  representatives  of  William  Fisher,  John  and  Bruner 
Griffin,  the  heirs  of  Robert  Gilchrist,  and  Aaron  Barlow  and  wife  ; 
Irom  which  it  will  be  seen  that  these  private  claims  cover  all  the  land 
described  in  the  report  of  the  register  and  receiver  as  960  arpents, 
ftitaate  and  lying  in  townships  one  and  two  south,  of  range  two  east, 
on  the  east  bank  of  the  Mobile  river,  and  east  branch  of  the  same, 
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usually  called  the  Tensaw  river,  and  boanded  by  the  Bayou  Pascnal 
and  the  land  claimed  by  Strahan." 

Very  respectfully,  your  obedient  servact, 

JOS.  8.  WILSON, 
Acting  Commisnoner, 
Hon.  Pbiup  Phillips,  WashingUmy  D.  C. 


Heirs  of  WtUiam  Turvin. 


In  this  case  the  petitioner  states  that  the  title  in  question  was  oof^ 
firmed  by  Congress.  This  is  a  mistake  which  the  solicitor  who  drafted 
the  petition  fiell  into  by  copying  the  statement  made  in  the  petition 
of  the  administrator  presented  to  the  Senate,  and  the  petition  in  this 
Court  must  be  amended  in  that  particular. 

Application  for  a  confirmation  was  first  made  by  James  Conway  on 
the  19th  June,  1813,  before  the  commissioner  on  land  claims,  when 
the  titles  derived  from  the  Spanish  government  were  presented,  but 
no  proof  being  then  made  of  inhabitation  and  cultivation,  the  claim 
was  rejected. 

Under  the  3d  section  act  March  2, 1829,  to  wit:  in  1830  Neal  Smith, 
the  administrator  and  present  petitioner,  removed  the  application  and 
made  the  proof  ot  inhabitation  and  cultivation  required  by  said  action^ 
and  on  the  16th  of  April,  1836,  the  register  and  receiver  made  a  re- 
port for  the  960  arpents  claimed,  concluding  thus  :  "  The  foregoing 
claim  appearing  to  the  undersigned  to  be  supported  agreeably  to  the 
3d  section  of  the  act  before  recited,  under  which  the  heirs  of  William 
Turvio,  sen.,  deceased,  now  claim,  respectfully  beg  leave  to  express 
their  opinion  that  the  said  claim  ought  to  be  confirmed." 

The  claimant  was  thus  armed  with  a  Spanish  title,  and  proof  of  in- 
habitation and  cultivation  the  period  required  by  the  act  of  Congress, 
and  a  recommendation  for  confirmation  by  the  board  organized  for 
that  purpose,  whose  reports  have  been  uniformly  acquiesced  in  by 
Congress.  This  report,  being  a  special  one,  has,  by  neglect,  never 
been  confirmed,  and  a  petition  to  realize  the  claim  was  made  to  the 
Senate  at  the  2d  session  of  the  26th  Congress,  and  then  continued 
until  the  bill  was  passed,  which,  together  with  the  report,  are  hereto 
annexed.  The  bill  was  sent  to  the  House,  where  it  was  referred  to 
the  Court  of  Claims.  This  claim  for  confirmation,  therefore,  stands 
upon  the  treaty  obligation  which  bound  this  government  in  good  faith 
to  perfect  the  inchoate  titles  which  were  founded  in  justice,  so  that  the 
change  of  government  should  work  no  injury  to  the  inhabitants. 

The  term  ^'property,"  (say  the  Supreme  Court  of  the  United  States,) 
as  applied  to  lands,  comprehends  every  species  of  title,  inchoate  or 
complete.  It  is  supposed  to  embrace  those  rights  which  lie  in  contract ; 
those  which  are  executory,  as  well  as  those  which  are  executed.  In 
this  respect  the  relation  of  the  inhabitants  to  their  government  is  not 
changed.  The  new  government  takes  the  place  ot  that  which  has 
passed  away." — (Soulard  ei  al.  vs,  the  United  States,  4  Peters,  612.) 
This  claim  is  also  sustained  by  the  provision  which  is  contained  in 
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the  act  of  1829  ;  and  if  the  application  and  proof  had  been  made  in 
time  for  the  general  report  roade  under  that  act  it  would  have  been 
then  confirmed. 

I  know  of  no  case  in  which  Congress  has  ever  refused  confirmation 
when  recommended  hj  the  board  to  which  the  investigation  of  the 
claim  has  been  submitted. 

The  whole  history  of  government  action  in  reference  to  these  land 
claims  sustaining  the  report  of  Mr.  Petit  of  the  Senate  committee ;  as 
an  illustration  of  this  action,  I  refer  the  Court  to  the  cases  of  G-ilbert 
Hodges  and  Henry  Masters,  (6  vol..  Stats.  U.  S.,  580,)  and  to  the  case 
of  McCabe's  executors,  at  the  last  session^  the  report  of  which  is  based 
upon  and  refers  to  the  decision  of  Soulard  vs.  United  States,  (10  Pet., 
100.1 

The  land  covered  by  this  claim  having  been  otherwise  disposed  of 
by  the  United  States,  as  will  be  seen  by  the  letter  from  the  Commis* 
sioner  of  the  General  Land  Office,  and  as  stated  in  Mr.  Petit's  report^ 
I  ask  that  a  bill,  such  as  was  passed  by  the  Senate  in  this  case,  be 
reported  for  the  action  of  Congress. 

P.  PHILLIPS, 
Sclicitor  of  Neal  Smithy  adminaitraior  of  Wm,  Turvin. 


IN  THE  COURT  OF  CLAMS. 

Neal  Smith,  administrator  of  Wiluam  Turvin,  w.  The  United  States. 

ScARBURGH^  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  the  following  case :  On  the  3d  of  June,  A.  D. 
1856,  the  petitioner  was  appointed  the  administrator  of  William  Turvin 
by  the  probate  judge  of  Baldwin  county,  in  the  State  of  Alabama. 
Turvin  died  some  time  in  the  year  1810. 

William  Turvin^  in  his  lifetime,  was  the  possessor  of  a  concession, 
founded  on  an  order  of  survey  granted  by  Vincent  Folch,  (the  survey 
being  of  same  date,  signed  by  Stephen  Miro,)  of  certain  premises  on 
the  east  side  of  Mobile  bay,  in  the  county  of  Baldwin — lying  to  the 
west  of  Bayou  Pascual,  south  of  Slst  degree,  townships  one  and  two 
south,  range  2  east,  of  the  basis  meridian — containing  one  hundred  and 
twenty  arpents  in  front,  with  the  ordinary  depth  of  forty  arpents. 
Under  the  concession  and  survey  in  favor  of  one  Samuel  Moore,  Moore 
was  put  in  possession  which  was  afterwards  conveyed  to  Turvin  by 
deed,  November  7,  1791. 

Turvin  was  also  possessed  of  another  concession,  adjoining  Moore^s, 
granted  by  Juan  Francisco  Armand  de  Courville,  on  the  19th  of  Sep- 
tember, A.  D.  1806,  of  12  arpents  by  40  deep ;  of  which  he  was  also 
put  in  possession. 

After  the  change  of  flag,  and  when  the  board  of  land  commission- 
ers was  established,  Turvin  being  then  dead,  the  claims  were  presented 
for  confirmation  by  one  James  Conway,  acting  as  agent  of  the  estate, 
on  the  19th  of  June,  A.  D.  1813.     The  title  papers  alone  were  pre- 
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sented,  and  the  board  refused  to  recommend  the  claim  for  confirma- 
tion, no  proof  having  been  made  of  inhabitation  and  cultivation. 

The  petitioner  subsequently  renewed  the  application  under  the  3d 
section  of  the  act  of  1829,  when  he  made  proof  of  inhabitation  and 
cultivation  of  the  premises  from  1781  to  1810 — the  year  of  William 
Turvin's  death — and  the  possession  of  the  heirs  to  1835;  when  the 
claim  was  reported  for  confirmation. 

The  premises  were  sold  and  patented  by  the  government  of  the 
United  States  to  third  persons  ;  by  reason  whereof  Turvin's  estate  has 
lost  the  lands,  notwithstanding  his  titles. 

A  claim  for  relief  was  presented  to  the  Senate,  25th  Congress, 
second  session  ;  but  no  action  was  had  thereon  till  the  33d  Congress, 
when  a  report  (No.  352)  was  made,  accompanied  by  a  bill  (439)  from 
the  Senate.  The  bill  was  sent  to  the  House,  where  no  action  was  had 
other  than  a  reference  to  this  Court. 

He  prays  that  a  bill  be  reported  paying  to  him  a  sum  equivalent  to 
)1  25  per  acre  for  the  land  claimed  by  him,  or  for  such  other  relief 
as  may  be  consistent  with  the  principles  of  equity  and  justice. 

The  third  section  of  the  act  approved  March  2,  A.  D.  1829,  is  as 
follows :  "  Every  person  or  persons,  or  the  legal  representatives  of 
such  person  or  persons,  who,  on  the  fifteenth  day  of  April,  one  thou- 
sand eight  hundred  and  thirteen,  had,  for  ten  consecutive  years  prior 
to  that  day,  been  in  possession  of  a  tract  of  land  not  claimed  by  any 
other  person,  and  not  exceeding  the  quantity  contained  in  one  league 
square,  and  who  were  on  that  day  resident  in  that  part  of  Louisana 
situated  east  of  Pearl  river  and  westhof  the  Perdido,  and  below  the 
thirty-first  degree  of  north  latitude,  and  had  still  possession  of  such  tract 
of  land,  shall  be  authorized  to  file  their  claim,  in  the  manner  required 
in  other  cases,  before  the  said  register  and  receiver  at  St.  Stephen's 
for  their  decision  thereon.  And  it  shall  be  the  duty  of  the  said  re- 
gister and  receiver  to  hear  and  record  the  evidence  offered  to  support 
such  claim  ;  and  if  the  same  shall  be  established  by  sufficient  proof, 
agreeably  to  the  provisions  of  this  section,  the  said  officers  shall,  in 
their  report,  recommend  the  confirmation  of  the  fight  to  such  claim, 
as  in  other  cases :  Provided^  that  no  more  land  shall  be  reported  for 
confirmation,  by  virtue  of  this  section,  than  is  actually  claimed  by 
the  party,  or  than  is  contained  within  the  acknowledged  and  ascer- 
tained boundaries  of  the  tract  claimed  ;  nor  shall  the  provision  of  this 
section  authorize  the  confirmation  of  any  land  heretotore  sold  by  the 
United  States. "—(4  Stat,  at  L.,  pp.  358-9,  ch.  40.) 

The  fourth  section  of  the  same  act  is  as  follows  :  ^'  The  confirmation 
of  all  the  claims  provided  for  by  this  act  shall  amount  only  to  a  relin- 
quishment forever,  on  the  part  of  the  Dnited  States,  of  any  claim 
whatever  to  the  tracts  of  land  and  town  lots  so  confirmed  ;  and  that 
nothing  herein  contained  shall  be  construed  to  affect  the  claim  or 
claims  of  any  individual  or  body  politic  or  corporate." — (Ibid.  p.  359.) 

The  petitioner  has  filed  with  his  papers  a  copy  of  the  proceedings 
which  were  had  before  the  commissioner  of  land  claims  east  of  Pearl 
river,  at  the  instance  of  James  Conway.  He  has  also  filed  a  copy  of 
the  proceedings  which  were  had  at  his  instance  before  the  register 
and  receiver  of  the  land  office  of  the  district  of  St.  Stephen's.    The 
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report  of  the  register  and  receiver,  forming  a  part  of  the  latter  pro- 
ceedings, is  as  rollows .  ''The  heirs  of  William  Turvin,  sr.,  presented 
their  claim  in  due  form  to  nine  hundred  and  sixty  arpents  of  land, 
sitaate  and  lying  in  township  one  and  two  south,  range  two  east,  on 
the  east  hank  of  Mohile  river  and  east  branch  of  the  same,  usually 
called  the  Tensaw,  and  hounded  by  the  Bayou  Pascual  and  the  land 
claimed  hy  Straham^  founded — 

''Ist.  On  a  concession  from  the  Spanish  government  dated  August 
2,  1787,  issued  by  Vte.  Folch,  with  an  order  of  survey  signed  by 
Stephen  Miro,  same  date,  authorizing  the  petitioner,  Samuel  Moore, 
to  be  put  in  possession  of  twelve  arpents  front,  with  the  ordinary 
depth  of  forty ;  and  which  claim  appears  to  have  been  conveyed  by 
deed  of  conveyance  to  William  Turvin,  on  the  7th  day  of  Novem- 
ber, 1791. 

"2d.  To  twelve  other  arpents  front,  with  the  ordinary  depth, 
adjoining  the  foregoing,  granted  to  the  said  William  Turvin  by  the 
Spanish  government ;  on  which  claims  of  the  said  William  Turvin 
the  commissioner,  William  Crawford,  made  an  unfavorable  report — 
the  claimant,  William  Turvin,  having  neglected  to  furnish  any  proof 
of  cultivation  and  inhabitation. 

"  The  present  claimants  revive  the  claim  of  said  William  Turvin, 
sr.,  deceased,  under  the  3d  section  of  the  act  of  Congress,  entitled 
,  An  8'  f  '  onfirming  the  reports  of  the  register  and  receiver  of  the 
land  office  for  the  district  of  St.  Stephens,  in  the  State  of  Alabama, 
and  for  other  purposes,'  approved  on  the  2d  of  March,  1829. 

''  The  said  claim  is  found  recognized  by  the  claimant  under  Richard 
Turvin  as  one  of  the  boundaries  of  the  last,  and  whi^h  claim  of 
fiichard  Turvin  has  been  confirmed. 

"  From  the  testimony  furnished  by  the  claimants  under  Richard 
Turvin,  sr.,  deceased,  it  appears  that  his  claim  had  been  submitted 
to  the  action  of  Congress,  and  referred  to  the  Committee  on  Public 
Lands,  in  1823  ;  and  in  the  same  year  referred  to  the  Committee  on 
Private  Land  Claims,  and  also  to  the  register  of  St.  Helena  and  Jack- 
son CourirHouse  land  district. 

^'  Cultivation  appears  to  be  proved,  by  the  testimony,  of  twentynBiz 
years  previous  to  1820,  by  Die^o  McVoy. 

''  Cultivation  and  inhabitation  is  proved  by  the  testimony  of  Wil- 
liam McVoy  and  Margaret  McYoy. 

'^  Cultivation  and  inhabitation  is  proved  by  the  testimony  of  Diego 
McVoy,  from  1791  to  1810— the  period  of  the  death  of  William  Tur- 
vin, senior — with  possession  by  tne  heirs  to  1813. 

^*  Cultivation  and  possession,  from  1808  to  William  Turvin^s  death, 
are  proved  by  the  testimony  of  Solomon  Stewart,  and  continued  pos- 
Kssion  by  the  heirs  until  the  12th  November,  1835. 

<'  The  foregoing  claim  appearing  to  the  undersigned  to  be  supported 
igreeably  to  the  3d  section  of  the  act  before  recited,  under  which  the 
nm  of  William  Turvin,  sr.,  deceased,  now  claim,  respectfully  beg 
We  to  express  their  opinion  that  the  said  claim  ought  to  be 
eonfirmed." 

The  Acting  Commissioner  of  the  General  Land  Office,  in  alfitter  dated 
October  13,  A.  D.  1867,  addressed  to  the  Hon.  Philip  Phillips,  the 
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ooaD8el  for  the  petitioner,  says  :  *^  As  requested  in  yonr  note  of  this 
date,  I  state  that  it  appears  from  the  records  and  plats  in  this  office 
that  all  the  southern  part  of  township  one  south,  of  range  two  east, 
lying  east  of  Tensaw  river,  for  a  distance  of  more  than  three  miles 
from  the  southern  boundary  of  said  township,  and  the  north  part  of 
township  two  south,  of  range  two  east,  and  lying  east  of  Tensaw 
river,  for  a  distance  of  more  than  two  miles  from  the  northern  bound- 
ary of  said  township,  except  the  east  part  of  section  eleven  and  all 
of  section  twelve,  which  are  in  the  eastern  part  of  said  township  and 
distant  from  Tensaw  river,  but  are  one  mile  from  the  northern  boundary 
of  said  township,  and  are  covered  by  the  private  claims  of  Joshua 
Kennedy,  J.  L.  Seabury,  the  heirs  of  Robert  Wolfington,  the  repre- 
sentatives of  William  Fisher,  John  and  Bruner  Orimn,  the  heirs  of 
Bobert  Oilchrist^  and  Aaron  Barlow  and  wife ;  from  which  it  will  be 
seen  that  these  private  claims  cover  all  the  land  described  in  the 
report  of  the  register  and  receiver  as  960  arpents,  situate  and  lying 
in  township  one  and  two  south,  of  range  two  east,  on  the  east  bank 
of  the  Mobile  river  and  east  branch  of  the  same— usually  called  the 
Tensaw  river — and  bounded  by  the  Bayou  Pascual  and  the  land 
claimed  by  Straham/' 

It  seems  to  us  that  the  claim  presented  in  the  petition  is  supported 
by  the  evidence  authorized  and  required  by  the  act  of  March  2,  A.  D. 
1829.  It  seems  to  us,  also,  to  be  the  design  of  that  act,  that  Ck>ngre88 
shall  determine  what  action  shall  be  twen  upon  favorable  reports 
made  under  it.  We  shall,  therefore,  report  to  Congress  the  bill  which 
was  reported  to  the  Senate  by  the  Committee  on  Private  Land  Claims  in 
favor  of  the  heirs  of  William  Turvin,  deceased,  on  the  10th  day  of 
July,  A.  D.  1864,  for  such  action  to  be  had  thereon  as  may  be  deemed 
proper.  

Washinqton,  March  18,  1868. 

Dear  Sm :  Enclosed  you  will  find  the  certificate  of  two  of  our  most 
respectable  citizens  touching  the  claim  of  the  heirs  of  William  Turvin 
for  a  location  of  land,  which  I  trust  will  prove  satisfistctory,  and  enable 
you  to  report  the  bill  from  the  Court  of  Claims  immediately. 
V  ery  respectfully,  your  obedient  servant, 

P.  PHILLIPS, 
0/  Counsel  for  the  PetUioner. 
Hon.  Horace  Matnabd, 

Hotue  of  BepreserUaiivea. 

State  of  Alabama,  ) 
Baldwin  County.    \ 

This  day  personally  appeared  before  me,  C.  W.  Wilkins,  judge  of 
the  probate  court  in  and  for  said  county,  Patrick  Byrne  and  Op^UB 
Bibley,  who  being  duly  sworn  deposeth  and  saith :  That  they  were  ac- 
quainted with  the  lands  lying  in  townships  one  and  two  and  in  range 
two  east,  and  on  the  east  side  of  the  Mobile  river,  and  upon  the  east 
prong  of  the  same,  usually  called  the  Tensaw  river,  and  upon  the 
Bayou  Pascual,  and  the  place  where  William  Turvin  was  said  once  to 
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haye  liyed,  called  the  Tunrin  old  fields  or  old  place ;  and  have  reason 
to  believe  that  there  is  no  lands,  or  but  very  little,  but  what  is  now 
claimed  bj  other  persons,  either  by  Spanish  grants  or  by  entries  made 
on  patents  from  tne  government  of  me  United  States,  and  that  the 
heirs  of  William  Tnrvin  have  not  been  in  the  possession  of  any  lands 
in  that  neighborhood  for  the  last  twenty-five  or  thirty  years. 

PATRICK  BYRNE, 
CYRUS  SIBLEY. 

Subscribed  and  sworn  to  before  me,  this  11th  day  of  March,  A,  D. 
1858. 

0.  W.  WILKINS, 
Judge  Probate,  Baldtvin  County ,  Alabama. 


35th  Congress,  )  HOUSE  OF  REPBESENTATIVES.  (  Report  C.  0. 
Ist  Session.     ]  (     No.  136. 


ROBERT  C.  THOMPSON,  ADM'R  OP  WILLIAM  THOMPSON. 


Dbckmbkr  15,  1857. — ^mmitted  to  a  Committee  of  the  Whole  Honae,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  JumoraUe  the  Senate  and  House  of  BsipresenUUives  of  the  United 

States  in  Congress  assembled  : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

ROBERT  C.  THOMPSON  AND  ANOTHER 

vs. 

THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  brief. 

3.  Solicitor's  brief. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

5.  Documents  in  this  case  referred  bj  the  House  of  Representatiye^ 
to  the  Court  of  Claims,  and  returned  to  that  House  in  a  separate 
envelope. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tcm^T  1     s^&l  ^f  ^^^  court,  at  Washington,  this  seventh  day  of  Decern- 

LSBAL.J       ^^^  ^    p    jgg,^ 

SAML.  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims^ 


To  the  honorable  Judges  of  the  Court  of  Claims  of  the  United  States  : 

The  petition  of  Robert  C.  Thompson,  of  Allegany,  in  the  county  of 

,  in  the  State  of  Pennsylvania,  begs  leave  respectfully  to  repre- 

aent  unto  this  honorable  Court,  that  he  is  interested  as  administrator 
of  William  Thompson,  deceased,  in  a  claim  which  the  said  William 
Thompson  had  against  the  United  States  for  services  in  the  revolu- 
tionary war.  That  his  interest  in  said  claim  arises  from  the  conside- 
TitioQ  that  he  is  administrator  and  one  of  the  heirs-at-law  of  the  said 
William  Thompson,  and  now  gives  up  to  Theressa  Stem,  administra** 
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trix  of  Catherine  Thompson,  widow  of  the  General,  who  died  on  or 
about  the  third  day  of  September,  A.  D.  1781,  and  in  consideration 
of  certain  resolves  of  Congress  hereinafter  named.  And  your  peti- 
tioner further  represent  that  the  said  William  Thompson  was  com- 
missioned by  Congress  a  brigadier  general,  A.  D.  1776,  in  the  conti- 
nental service,  in  the  revolutionary  war,  and  served  as  such  o£Bcer  until 
hisdeath  as  aforesaid ;  that  by  a  resolution  of  Congress  of  the  24th  day  of 
August,  1780,  it  was  provided  that  the  resolution  of  the  15th  of  May, 
1778,  granting  half  pay  for  seven  years'  to  the  officers  of  the  army  who 
should  continue  in  service  to  the  end  of  the  war,  be  extended  to  the 
widows  of  those  officers  who  have  died,  or  should  thereafter  die  in  the 
service,  to  commence  from  the  time  of  such  officer's  death  and  continue 
for  the  term  of  seven  years ;  or  if  there  should  be  no  widow,  or  in  case 
of  her  death  or  intermarriage^  the  said  half  pay  should  be  given  to  the 
orphan  children  of  the  officer  so  dying  as  aforesaid,  if  he  should  have 
left  any,  &c.  And  your  petitioner  avers  that  the  said  William 
Thompson  died  when  in  the  service,  before  the  end  of  the  war,  and  at 
the  time  above  stated,  leaving  a  wife  and  children  him  surviving,  but 
who  are  now  dead,  leaving  grandchildren. 

And  your  petitioner  further  shows  to  this  court  that  the  seven 
vears'  half  pay  provided  for  in  the  foregoing  resolution  has  never 
been  paid,  but  remains  as  a  debt  or  claim  due  to  the  estate  or  repre- 
sentatives of  the  said  officer  from  the  United  States  ;  that  Congress 
acted  on  this  claim  in  1864,  1st  session  Congress,  and  favorably  re- 
ported with  bill  in  seven  years'  half  pay  and  interest,  from  the  Senate's 
committee,  report  No.  338,  and  the  same  was  afterwards  referred  to 
the  Court  of  Claims,  which  proceedings  in  Congress  your  petitioner 
prays  maybe  madeapart  of  this  case,  and  the  same  filed  in  this  court. 

Your  petitioner  therefore  prays  that  this  honorable  court  will 
examine  into  the  justice  and  equity  of  said  claim,  and  report  a  bill  to 
Congress  for  the  payment  thereof,  with  interest,  unto  the  leral  repre- 
sentatives of  the  said  officer,  or  such  other  order  or  bill  as  shall  seem 
fit  and  proper  in  the  premises. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

R.  C.  THOMPSON, 
THERE8SA  STEM, 
By  their  agent  in  fact,  JOSEPH  STOKELY. 

Dated  Mat  26,  A.  D.  1856. 

Statb  of  Pennsylvania,  ) 
County  of  Weatmordandy  ] 

Joseph  Stokely,  of, in  the  county  of  Westmoreland,  in  the  State 

of  Pennsylvania,  being  duly  sworn,  doth  depose  and  say  that  the  pe- 
tition above  by  him  subscribed  contains  the  truth,  according  to  we 
best  of  his  knowledge,  information,  and  belief. 

JOSEPH  STOKELY, 
Agent  for  R.  C.  THOMPSON  and 
THERESSA  STEM. 

Sworn  and  subscribed  before  me,  a  judge  of  the  court  in  the  said 
county,  this  26th  day  of  May,  A.  D.  1856. 

JAMES  BELL. 
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IN  THE  C50URT  OF  CLAIMS. 


Robert  C.  Thompson,  adm'r,ifcc.,  claimant,  )  (^^.^^^^,g    ^^.^^  ^^^ 

The  United  Statk.  )  P^*^^*' 

1.  The  claim  is  founded  upon  a  law  of  Congress.  The  consideration 
was  for  seryices  in  part  executed,  and  to  he  continued  to  the  end  of 
the  war  ;  and  the  consideration  of  the  contract  heing  complied  with 
by  the  officer,  the  obligation  to  enforce  the  law  now  rests  with  Con- 
gress.— (See  resolution  of  Congress,  May  16, 177&,  Mayo  &  Moulton's 
*'  Pension  and  Bounty  Lands,"  3  ;  resolution  of  August  24,  1780, 
ib.  6  ;  resolution  October  21,  1780,  ib.  7  ;  resolution  March  22, 
1783,  §2,  ib.  9  ;  resolution  March  8,  1786,  ib.  10.)  Ib.,  in  the  intro- 
duction, pages  xxi,  xlii. 

2.  The  obligation  is  acknowledged  by  repeated  precedents  on  the 
part  of  Congress. — (See  Captain  Gibson  &  Lieutenant  Price's  case,  in 
October,  for  the  relief  of,  March  2,  1833,  Mayo  &  Moulton,  180. 
Lieutenant  Wilson's  case,  act  February  27,  1833,  his  heirs  allowed 
seven  years'  half  pay  with  interest,  per  resolution  of  Congress,  August 
24, 1780,  ib.  175.) 

Doctor  Axson's  case,  act  June  16, 1832  ;  commutation  with  interest, 
ib.  163. 

Captain  McDuflTs  case,  act  April  2,  1830,  section  2 ;  land  given 
him,  the  same  as  to  other  captains  in  the  continental  line,  ib.  148. 

Lieutenant  Jacob's  case,  act  July  14,  1832 ;  commutation  and  in- 
terest allowed  him ;  ib.  167. 

Colonel  Harrison  and  Thomas  Davenport's  cases,  act  July  14, 1832  ; 
commutation  and  interest  allowed  to  heirs  ;  ib.  168. 

Colonel  Thornton's  case,  act  February  9,  1833 ;  commutation  and 
interest  to  administrators,  one-fourth  to  widow,  and  residue  distributed 
to  persons  entitled  according  to  the  laws  of  Virginia  ;  ib.  173. 

John  Thomas  and  Peter  Foster's  cases,  act  March  2,  1833  ;  com- 
mutation and  interest  as  officers  ;  ib.  178. 

Richard  Henley  courts  case,  act  March  2,  1833  ;  commutation  to 
his  widow  and  interest ;  ib.  178. 

Captain  Triplit's  case,  act  March  2,  1833  ;  commutation  and  in- 
terest ;  ib.  179. 

C.  K.  AVEBILL, 
Attomey/or  Claimani. 


IN  THE  COURT  OP  CLAIMS.— No.  677. 

RoBBET  C.  TH0MPS0N,admini8trator  of  William  Thobcpson,  vs.  Thb 

UNiTitD  States. 

Brief  of  Solicitor. 

The  petitioner  alleges  that  bis  intestate  was  a  brigadier  general, 
commissioned  hj  Congress  during  the  war  of  the  revolution,  and  that 
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he  died  in  service,  and  he  claims  seven  years'  half  pay,  under  the  res- 
olutions of  May  16^  1Y78,  and  August  24,  1780. 

I.  These  resolutions  promise  seven  years'  half  pay  to  the  widows  of 
officers  dying  in  service ;  but  if  there  be  no  widow,  or  if  she  marry, 
then  the  half  pay  goes  to  the  children  of  the  officer. 

1.  It  is  obvious  that  the  administrator  of  the  officer  cannot  main- 
tain a  suit  under  the  resolutions,  but  he  enters  it  to  the  use  of  T.  0. 
Stem,  who  is  administratrix  of  Mrs.  Catherine  Thompson,  and  whose 
petition  to  Congress  for  the  allowance  of  thje  claim  is  amons  the  pa- 
pers. There  is  no  evidence  to  prove  her  intestate  to  have  been  the 
widow  of  Gteneral  Thompson,  or  to  show  that  she  survived  him  seven 
years — t.  «.,  long  enough  for  the  whole  annuity  to  accrue  to  her. 

2.  The  claim  is  barred  by  limitation  under  the  resolutions  of  Con- 
gress of  November  2,  1786^  (4  Journals,  603,)  and  July  23, 1787, 
(id.,  762,)  as  construed  by  act  of  March  23,  1792,  (1  Stat.,  243,)  and 
under  the  act  of  February  12,  1793,  (1  Stat.,  301.) 

Relying  on  these  statutes,  the  counsel  for  the  United  States  deems 
it  unnecessay  to  seek  far  for  evidence  to  prove  that  General  Thompson 
did  not  "die  in  service,"  and  will  remark  but  very  briefly  on  the  alle- 
gations of  the  petitioners  in  that  regard. 

II.  They  say  he  was  taken  prisoner  in  June,  1776,  and  remained  a 

Cisoner  till  the  time  of  his  death,  September  3,  1781,  never  having 
en  exchanged,  but  being  a  great  part  of  the  time  on  parole  at  home. 

During  this  period  there  were  two  or  more  reorganizations  of  the 
army,  by  which  same  officers  in  captivity  lost  their  places.  Their  pay, 
of  course,  continued  till  their  release,  but  when  released  they  found 
themselves  "  deranged  "  or  "  supernumeraries." — (See  resolutions  of 
Ifovember  24, 1778, 3  Journals,  133, 134 ;  May  22, 1779,  3  Journals, 
285  ;  May  26,  1781,  3  Journals,  676 ;  February  11,  1784,  4  Journ- 
als, 336.) 

The  rearrangement  of  the  army  in  1778-' 79  appears  to  have  been 
commenced  by  a  committee  of  Congress  at  the  headquarters,  and  to 
have  been  finished  by  the  board  of  war.  A  resolution  of  January  10, 
1778,  appointed  three  members  of  Congress  and  three  members  of  the 
board  of  war  a  committee  to  repair  to  the  headquarters  of  the  armj, 
and,  in  conjunction  with  the  commander-in-chief,  ^'  to  form  and  exe- 
cute a  plan  for  rednciuff  the  number  of  battalions  in  the  continental 
service."  On  the  19th  of  May  and  12th  of  October  Congress  had 
reports  from  the  committee  under  consideration.  On  the  10th  of 
August  two  members  were  added  to  it,  and  the  resolution  of  Augnst 
29,  1778,  (3  Journals,  370  speaks  of  ''  the  committee  of  arrangement 
now  with  the  army."  The  resolution  of  November  24,  1778,  (id., 
134,)  transferred  the  business  to  the  board  of  war,  and  directed  the 
committee  to  furnish  lists  of  officers  ''arranged  by  them,"  to  the 
board  of  war,  by  whom  new  commissions  were,  under  this  rearrange- 
ment, to  be  issued  certainly  to  some,  and  probably  to  all  the  officers, 
(3  Journals,  134  ;)  and  lists  and  returns  of  those  retained  were  to  be 
made,  and  filed  with  the  board  of  war  and  the  commander-in-chief, 
but  no  returns  are  directed  to  be  made  of  those  deranged.  These  pro- 
ceedings in  effect  disbanded  all  officers  not  expressly  retained,  and  it 
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is  for  those  who  claim  to  hare  remained  in  serrice  to  show  that  they 
were  retained. 

By  the  same  resolution  provision  is  also  made  to  enable  those  who 
have  been  prisoners  with  the  enemy  to  ^^  again  enter  the  service ^^  if 
they  should  desire  to  do  so^  and  if  there  should  be  vacancies. 

The  resolution  of  May  22,  1779,  (3  Journals,  285,)  provides  "  that 
the  continental  officers  who  are  or  may  be  exchanged,  and  not  contin- 
ued in  service  after  such  exchange,  be  considered  as  supernumerary 
officers,  and  entitled  to  the  pay  provided  by  a  resolution  of  Congress 
of  the  24th  of  November  last/'— (3  Journals,  133,  134  ) 

General  Thompson  was  exchanged.  A  letter  of  Greneral  Washing- 
ton, dated  November,  1780,  and  found  in  Sparks'  Life  and  Writings 
of  Washington,  vol.  vii,  (not  vi,  as  erroneously  indexed,)  p.  288,  so 
states  ;  and  it  is  admitted,  or  rather  proven,  by  petitioners  that  he  re- 
mained at  home  during  the  rest  of  his  life.  He  therefore  did  not 
re-enter  the  service,  but  came  directly  within  the  resolution  of  May 
22,  1779,  as  a  supernumerary  officer. 

If,  however,  it  be  deemed  possible  that  Thompson  did  not  become 
supernumerary,  the  400  volumes  of  Washington's  papers,  in  the  State 
Department,  could  not  fail  to  afford  evidence  of  his  continuance  in 
service.     It  is  for  the  claimant  to  produce  such  evidence. 

Some  of  the  statements  and  references  made  to  sustain  this  claim 
shows  the  liability  to  err  in  examining  facts  when  the  surrounding 
circumstances  have  so  long  passed  out  of  mind.  It  is  alleged,  in  the 
petition  to  Congress,  that  the  officer  in  question,  together  with  Gene- 
ral Lee  and  Colonel  Moultrie,  received  the  thanks  of  Congress,  by 
resolution  of  July  20, 1776,  which  commends  their  gallantry  '^on  the 
28th  day  of  June  last,"  in  repelling  the  attack  of  the  British  fleet 
''in  the  State  of  South  Caarolina;"  and  Mrs.  Mary  Thompson,  who 
married  the  son  of  General  Thompson  as  early  as  1786,  declares  in 
her  affidavit  that  this  officer  fought  at  Charleston  Neck  and  Sullivan's 
Island,  and  for  his  services  there  was  appointed  brigadier  general,  and 
was  afterwards  taken  prisoner  at  the  battle  of  the  Three  Bivers,  in 
Canada.  This  statement  is  adopted  in  the  manuscript  report  of  the 
Senate  Committee  on  Revolutionary  Claims^  filed  with  the  papers. 

Now,  according  to  the  allegations,  which  are  sustained  by  the  re- 
cords, Thompson  was  appointed  brigadier  March  1,  1776,  and  cap- 
tured by  the  enemy  in  Canada  June  13,  1776.  The  bittle  at  Sulli- 
van's Island,  South  Carolina,  was  on  the  28th  of  June,  1776,  as  the 
resolution  itself  states,  and  history  confims,  (see  Moultrie's  Memoirs 
of  the  Revolution  in  the  South,  vol.  1,  pp.  166,  167,  168,)  and  the 
resolution  styles  the  meritorious  officer  colonel,  not  brigadier.  More- 
over, the  Colonel  Thompson  named  in  the  resolution  is  shown  by  the 
cJonrnals  of  Congress,  (vol.  1,  p.  475,)  to  have  been  still  in  command 
of  his  regiment  September  14,  1776. 

When  such  mistakes  are  made  by  persons  who  must  have,  if  any 
person  has,  reliable  information  of  the  services  of  the  officer,  it  indi- 
cates what  little  correct  knowledge  those  most  interested  have  of  the 
trae  gronnds  of  the  claims  which  have  so  long  and  pertinaciously 
been  pressed  upon  the  attention  of  Congress.  The  transactions  of  the 
revolution  are  now  beyond  the  utmost  limit  which  parole  testimony 
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has  been  supposed  by  law  to  reacb|  and  I  cannot  refrain  from  express- 
ing my  conviction  tbat,  in  the  investigation  of  these  claims,  it  is  ut- 
terly valueless. 

JNO.  D.  Mcpherson, 

Deputy  SolicUor  Court  of  Claim. 


IN  THE  COURT  OF  CLAIMa 

B.  C.  Thompson  and  Another  vs.  The  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  court. 

The  object  of  this  petition  is  to  recover  the  half  pay  for  seven  yean 
of  an  officer  in  the  continental  army  of  the  revolution^  who  died  before 
the  close  of  the  war. 

The  claim  depends  upon  the  following  resolutions : 

^'  jResolvedy  unanimously^  That  all  military  officers  commissioned  by 
Congress,  who  now  are  or  hereafter  may  be  in  the  service  of  the  United 
States,  and  shall  continue  therein  during  the  war,  ♦  ♦  *  shall^ 
after  the  conclusion  of  the  war,  be  entitled  to  receive,  annually,  for 
the  term  of  seven  years,  if  they  live  so  long,  one-half  of  the  present 
pay  of  such  officers,"  &c. — (Res.  May  15,  17T8,  2  Journals  Old  Con- 
gress, p.  554.) 

'*  Resdvedy  That  the  resolution  of  the  15th  day  of  May,  1Y78,  [the 
above  resolution,]  be  extended  to  the  widows  of  those  officers  who 
have  died  or  shall  hereafter  die  in  the  service,  to  commence  from  the 
time  of  such  officer's  death,  and  continue  for  the  term  of  seven  years ; 
or,  if  there  be  no  widow,  or  in  case  of  her  death  or  intermarriage,  the 
said  half  pay  be  given  to  the  orphan  children  of  the  officer  dyiug  as 
aforesaid,  if  he  shall  have  left  any,"  &c. — (Res.  Aug.  24,  1780, 
3  Journals  Old  Congress^  p.  512.) 

The  petition  alleges  that  William  Thompson  was  a  brigadier  gen- 
eral in  the  continental  army  of  the  revolution,  and  died  in  service 
before  the  close  of  the  war ;  and  that  he  left  a  wife  and  children,  who 
have  since  died,  leaving  grandchildren. 

The  half  pay  for  seven  years  of  General  Thompson  is  claimed, 
under  the  above  resolutions,  by  one  of  the  petitioners,  as  administra- 
trix of  Catherine  Thompson,  who  is  alleged  to  have  been  the  widow 
of  the  deceased  officer  ;  and  it  is  claimed  by  the  other  petitioner  as 
administrator  and  heir  of  such  officer. 

There  is  no  doubt  but  that  General  Thompson  was  a  brigadier  gen- 
eral in  the  continental  army  of  the  revolution^  and  that  he  died  before 
the  end  of  the  war,  namely,  about  the  3d  of  September,  1781.  I^ 
may  also  be  considered,  though  the  point  is  not  clear,  that  he  was  in 
service  at  the  time  of  his  death. 

There  is  no  evidence  that  Catherine  Thompson  was  the  widow  of 
the  deceased  General.  The  affidavit  of  Mary  Thompson  says  that, 
except  a  pension  to  his  (General  Thompson's)  widow,  the  family  nerer 
received  anything  for  his  services.  But  the  witness  does  not  inform 
us  who  that  widow  was.    The  letters  of  administration  of  one  of  the 
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daimaDts  states  that  Catherine  Thompson  was  the  widow  of  Brigadier 
General  Thompson ;  but  that  does  not  prove  Mrs.  Thompson  to  be  such 
widow,  because  the  statement  is  not  a  material  part  of  the  letters  of 
administration.  But  were  it  admitted  that  Catherine  Thompson  was 
the  widow  of  General  Thompson,  there  are  other  matters  necessary 
to  be  proved  by  her  administratrix.  She  must  prove  that  the  widow 
lived  unmarried  for  seven  years  after  her  husband's  death,  or  for  some 
specified  period  after  that  event.  Without  such  proof,  no  claim  for 
any  of  said  half  pay  could  have  ever  been  allowed  to  the  widow  or 
her  representatives.  There  is  no  such  proof.  Neither  could  a  claim 
by  the  children  of  the  deceased  officer  for  any  of  said  half  pay  have 
ever  been  sustained,  without  proof  that  he  left  no  widow,  or,  if  he 
did,  that  she  died  or  married  at  a  certain  time  before  the  expiration 
of  seven  years  from  her  husband's  death.     There  is  no  such  proof. 

Bat,  inde|)endently  of  these  defects  in  the  evidence,  the  claim  is 
barred  by  statutes  of  limitation.  It  is  now  seventy-six  years  since 
the  death  of  General  Thompson,  and  the  first  application  for  the 
claim,  of  which  we  have  any  evidence,  was  a  petition  to  Congress 
in  1854.  The  claim  is  barred  by  a  resolution  of  Congress  of  the  2d 
of  November,  1785^  (4  Journals  Old  Congress,  p.  603,)  and  by  an  act 
of  Congress  of  the  12th  of  February,  1793. — (1  Statutes  at  Large, 
p.  301. )  See  the  cases  of  Noble  vs.  The  United  States,  and  Jewett  vs. 
The  United  States,  in  this  court. 

The  claimants  have,  neither  of  them,  any  cause  of  action. 


The  CamffiUieeon  BevcltUionary  Claims ^  to  whom  were  re/erred  the  peti- 
tion and  papers  of  Robert  C.  Thompson^  only  surviving  diHd  and 
administralory  with  the  will  annexed^  of  William  Thompson^  deceased^ 
who  was  a  brigadier  general  in  the  army  of  the  reoclutionary  war, 
praying  for  his  seven  years'  half  pay,  respectfully  rqport: 

The  petitioner,  Robert  C.  Thompson,  states  that  he  is  the  foil  :^nd 
administrator  with  the  will  annexed,  and  only  surviving  child  of 
General  William  Thompson,  deceased.  That  said  William  Thomp- 
son, his  father,  was  appointed  a  brigadier  general  in  the  army  of  the 
revolutionary  war,  from  the  State  of  Pennsylvania,  in  the  month  of 
March,  1776  ;  was  in  difierent  battles  during  the  time  he  was  in  the 
service ;  and  at  the  battle  of  the  Three  Bivers,  which  was  fought  on 
the  I'^th  of  June,  1776,  he^  the  said  General  Thompson,  was  taken 
prisoner,  and  died  on  the  3d  of  September,  1781,  not  having  been 
exchanged,  but  on  parole. 

He  further  states  that  neither  the  widow  of  said  General  William 
Thompson,  during  her  lifetime,  nor  their  children,  since  her  decease, 
have  received  the  seven  years'  half  pay  to  which  he  is  entitled  by  vir- 
tue of  a  resolution  of  Congress  of  August  24,  1780,  and  prays  that 
Congress  will  pass  a  law  granting  him  the  half  pay  for  seven  years, 
and  the  interest  on  the  same,  to  which  he  is  entitled,  as  the  son  and 
administrator  with  the  will  annexed,  and  only  surviving  child  of  said. 
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(General  William  Thompson,  deceased,  to  commence  at  the  date  of  the 
death  of  the  said  General  Thompson. 

The  certificate  of  the  Third  Auditor,  which  is  on  file  with  the  papers 
in  the  case,  states  that  the  records  of  the  rcTolotionary  war  in  that 
office  afford  no  evidence  when  General  Thomps.in  went  into  the  ser- 
vice^ or  the  date  of  his  death,  or  that  he  was  on  parole  and  never 
exchanged.  They  do  afford  evidence,  however,  that  he  was  in  the 
service,  and  that  funds  were  placed  in  his  hands  to  pay  the  officers 
and  soldiers  of  his  command  who  returned  from  captivity,  and  his 
own  pay  and  rations,  to  the  first  of  August,  1*780,  &c.  Bat  his  seven 
years'  half  pay  is  not  found  to  have  been  included  in  the  settlement. 

The  affidavit  of  Mrs.  Mary  Thompson^  who  is  the  widow  of  George 
Thompson,  deceased,  who  was  the  eldest  son  of  said  General  Thomp- 
son, states  that  Robert  G.  Thompson  is  the  only  surviving  son,  and 
administrator  of  General  William  Thompson ;  that  she  was  personally 
acquainted  with  General  Thompson ;  that  he  fought  the  battle  at 
Charleston  Neck  and  at  Sullivan's  Island,  South  Carolina,  for  which 
services  he  was  appointed  brigadier  general,  and  was  afterwards  taken 
a  prisoner  at  the  battle  of  the  Three  Rivers,  in  Canada,  and  died  a 
prisoner  September  3,  1781;  and  to  her  certain  knowledge,  except  a 
pension  to  his  widow,  his  family  have  never  received  anything  for  his 
services.  She  is  certified  to  be  of  good  repute  for  veracity  by  indis- 
putable authority. 

The  affidavit  of  John  Johnston,  a  certified  copy  of  which  is  filed 
with  the  papers,  states  that  General  Thompson  was  present  when  the 
army  was  *'  attacked  by  the  British  and  defeated,  in  what  was  called 
the  battle  of  the  Three  Rivers,  at  which  place  General  Thompson  and 
Colonel  Irwin  were  both  taken  prisoners." 

The  certificates,  Nos.  15  and  17,  which  are  filed  with  the  papers,  and 
certified  by  the  auditor  general  of  Pennsylvania  to  be  true  copies  of 
the  originals  remaining  on  file  in  his  department,  afford  evidence  of 
his  having  received  the  depreciation  of  his  pay,  pursuant  to  the  acts 
of  December  18,  1780,  and  April  10,  1781.  But  the  official  letter  of 
that  officer,  dated  at  Harrisburg,  Pennsylvania,  March  3, 1854,  states 
^Hhat  the  name  of  General  Thompson  cannot  be  found  upon  his  books 
as  having  received  half  pay  for  life,  or  five  years'  full  pay,"  or  "seven 
years'  half  pay." 

From  the  foregoing  testimony  it  appears  that  said  William  Thomp- 
son was  a  brigadier  general  in  the  revolutionary  war ;  was  taken  a 
prisoner  at  the  battle  of  the  Three  Rivers,  on  the  13th  o(  June,  1776, 
and  died  a  prisoner  on  parole  on  the  3d  of  September,  1781 ;  that 
neither  his  widow  nor  children  have  received  the  seven  years'  half  pay 
to  which  they  were  entitled  by  virtue  of  the  resolution  of  August  24, 
1780  ;  and  that  said  Robert  C.  Thompson  is  the  only  surviving  child, 
and  the  administrator  with  the  will  annexed,  of  the  said  William 
Thompson,  deceased. 

The  said  Robert  C.  Thompson  is  therefore  deemed  to  be  entitled  to 
the  seven  years'  half  pay  claimed  by  him  as  the  only  surviving  child, 
and  administrator  with  the  will  annexed,  of  the  said  General  Willism 
Thompson,  deceased. 

And  your  committee  have  accompanied  this  report  with  a  bill  for 
ihis  relief. 
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have  livedi  called  the  Turrin  old  field,  or  old  place ;  and  have  reason 
to  believe  that  there  is  no  lands,  or  bnt  very  little,  but  what  is  now 
claimed  by  other  persons,  either  by  Spanish  grants  or  by  entries  made 
on  patents  from  tne  government  of  the  United  States,  and  that  the 
heirs  of  William  Tnrvin  have  not  been  in  the  possession  of  any  lands 
in  that  neighborhood  for  the  last  twenty-five  or  thirty  years. 

PATRICK  BYRNE, 
CYRUS  SIBLEY. 

Subscribed  and  sworn  to  before  me,  this  11th  day  of  March,  A.  D. 
1858. 

0.  W.  WILEINS, 
Judge  Probate^  Baldmn  County ^  Alabama. 


10  BOBEBT  a  TBOUMOS  AND  OTHSB& 

non.     Wejoined  Lafayette,  and  marched  to  Williamsbarg,  and  from 
thence  to   i  ork,  in  Virginia,  and  was  at  the  taldng  of  CornwalliB ; 
afterwards  we    were  marched  to  Charleston,  South  Carolina,  and 
joined  Greneral  Green,  where  we  remained  to  the  conclusion  of  the  war, 
when  we  were  put  on  board  a  vessel  and  brought  to  Philadelphia, 
where  I,  with  the  rest  of  the  regiment  to  which  I  belonged,  was  dis- 
charged hj  Major  Moor,  the  commandant.     This  declarant  states  that, 
after  he  had  enlisted  the  second  time,  before  they  proceeded  to  Phila* 
delphia,   he   was  at  the  battle  of  (lermantown ;  he  was  on  that 
occasion  under  the  command  of  General  Stevenson,  and  that  this  de- 
clarant was  at  the  battle  of  Brandy  wine.     I  recollect  that  we  marched 
the  day  before  the  battle,  from  Yalley  Forge,  under  the  command 
of  General  Wayne.   This  declarant  has  marched  through  many  places, 
and  been  under  the  command  of  many  officers,  which  he  does  not  now 
recollect,  owing  to  the  loss  of  memory  by  age.     The  discharge  which 
he  received  at  the  close  of  the  war  from  Major  Moor  was  delivered  by 
this  declarant  to  James  Boss,  esq.,  of  the  city  of  Pittsburg,  for  the 
purpose  of  obtaining  some  land  for  this  declarant,  and  the  said  dis- 
charge has  never  been  returned,  nor  has  he  obtained  the  land.  When 
I  first  enlisted  I  lived  in  Paxton  township,  Lancaster  county,  where  I 
was  born.     My  residence  was  in  the  same  place  when  I  enlisted  the 
second  time.     I  hereby  relinquish  any  claim  whatever  to  a  pension  or 
annuity,  except  the  present,  and  declare  that  my  name  is  not  on  the 

fBusion  roll  of  any  agency  in  any  State,  only  on  that  of  the  State  of 
ennsylvania.  This  declarant  served  upwards  of  six  years,  altogether, 
during  the  revolution. 

his 

JOHN  +  JOHNSTON. 

mark. 

Sworn  and  subscribed  the  day  and  year  aforesaid. 

Attest :  EAND AL  McLAUGHLIN,  Prot. 

And  the  said  court  do  hereby  declare  their  opinion  that  the  above 
named  applicant  was  a  revolutionary  soldier  and  served  as  he  states. 

Webtmobklakd  County,  se. 

I,  Randal  McLaughlin,  prothonotary  of  the  court  of  common  pleas 
of  the  county  of  Westmoreland,  in  the  Commonwealth  of  Pennsyl- 
vania, do  hereby  certify  that  the  foregoing  contains  the  orignal  pro- 
ceedings in  the  matter  of  the  application  of  John  Johnston  for  a 
pension. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  of 
r  •,  office,  this  second  day  of  May,  in  the  year  of  our  Lord  one 
I-        *  J  thousand  eight  hundred  and  thirty-three. 

RANDAL  Mclaughlin,  Prd. 

Pension  Office,  January  26,  1854. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  original  dec- 
laration of  John  Johnston,  now  on  file  in  this  office. 

L.  P.  WALDO,  Oomfniasioner. 
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The  Journal  of  Congress,  2d  volumei  page  80;  Fridaj,  March  1, 
1776.     Extract  from  proceedings : 

''  The  Congress  proceeded  to  the  election  of  six  brigadier  generals, 
and,  the  ballots  being  delivered  in  and  examined,  the  following  gen- 
tlemen were  chosen : 

''John  Armstrong,  esq.,  WiUiam  Thompson^  eaq.y  Andrew  Lewis, 
esq.,  James  Moore,  esq.,  the  right  honorable  William  Earl,  of  Ster- 
ling, Bobert  Howe,  esq." 

On  the  same  pa^e,:  ''  Eeaolved,  That  Brigadier  General  Thompson 
be  directed  to  repair  to  New  York." 

Page  276,  proceedings  of  Congress,  Saturday,  July  20,  1776. 
ThauKS  of  Congress  voted  to  Lee,  Moultrie  and  Thompson  for  their 
gallantry  in  the  action  of  the  28th  June,  1776. 

In  the  3d  volume  of  a  work  prepared  to  advance  republican  interests, 
and  printed  in  1775,  entitled  '^  Political  Disquisitions,"  among  the 
printed  list  of  subscribers  appears  the  following,  being  the  second 
name  under  the  letter  T,  ''William  Thompson,  esq.,  colonel  of  the 
Pennsylvania  regiment  of  riflemen,  or  wood  rangers,  now  in  the  Amer- 
ican army." 

The  petitioner,  Bobert  C.  Thompson,  represents  that  he  is  the  ad- 
ministrator of  General  William  Thompson,  deceased.  That  said 
William  Thompson  was  appointed  a  brigadier  general  in  the  army 
of  the  revolutionary  war,  from  the  State  of  Pennylvania,  in  the  month 
of  March,  1776  ;  was  in  different  battles  during  the  time  he  was  in  the 
service^  and  at  the  battle  of  the  Three  Bivers  which  was  fought  on  the 
13ih  of  June,  1776  he,  the  said  General  Thompson,  was  taken  a 
prisoner,  and  died  on  the  3d  of  September  1781,  not  having  been  ex- 
changed, but  on  parole. 

He  further  states  that  neither  the  widow  of  said  General  William 
Thompson,  during  her  lifetime,  nor  their  children,  since  her  decease, 
have  received  the  seven  years,  half  pay  to  which  he  is  entitled  by 
virtue  of  a  resolution  of  Congress  of  August  24,  1780,  and  prays 
that  Congress  will  pass  a  law  granting  him  the  half  pay  for  seven 
years,  and  the  interest  on  the  same,  to  which  he  is  entitled,  as  the 
legal  representative  of  said  General  William  Thompson,  deceased,  to 
commence  at  the  date  of  the  death  of  the  said  General  Thompson. 

Hie  certificate  of  the  Third  AvditoTy  which  is  on  file  with  the  papers 
in  the  case,  states  that  the  records  of  the  revolutionary  war  in  that 
office  afford  no  evidence  when  General  Thompson  went  into  the  ser- 
vice, or  the  date  of  his  death,  or  that  he  was  on  parole  and  never  ex- 
changed. They  do  afford  evidence,  however,  that  he  was  in  the  ser- 
vice,  and  that  fnnds  were  placed  in  his  hands  to  pay  the  officers  and 
soldiers  of  his  command,  who  returned  from  captivity,  and  his  own 
pay  and  rations  to  the  first  of  August,  1780,  &c. 

The  affidavit  of  Mrs.  Mary  Thompsony  who  is  the  widow  of  George 
Thompson,  deceased,  who  was  the  oldest  son  of  said  ^General  Thompson, 
states  that  Bobert  C.  Thompson  is  the  administrator  of  General  Wil- 
liam Thompson.  That  she  was  personally  acquainted  with  General 
Thompson.  That  he  fought  the  battle  at  Charleston  Neck,  and  at 
South  Carolina,  at  Sullivan's  Island,  for  which  services  he  was  ap- 
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pointed  brigadier  general,  and  was  afterwards  taken  a  prisoner  at  the 
battle  of  tbe  Three  Bivers,  in  Canada,  and  died  a  prisoner,  Septemher 
3, 1781,  and  to  her  certain  knowledge,  except  a  pension  to  his  widow, 
his  family  have  never  received  anything  for  his  services.     She  ia  cer 
tified  to  be  of  good  repute  for  veracity  by  indisputable  authority. 

The  affidavit  of  John  Johnston,  a  certified  copy  of  which  is  filed  with 
the  papers,  states  that  General  Thompson  was  present  when  the  army 
was  ''attacked  by  the  British  and  defeated  in  what  was  called  the 
battle  of  the  Three  Bivers,  at  which  place  General  Thompson  and  Col- 
onel Irwin  were  both  taken  prisoners." 

The  journal  of  CongresSy  2d  vol.^  page  80,  Friday,  March  1, 1776.— 
See  extract  from  proceedings:  "The  Congress  proceeded  to  the  elec- 
tion of  six  brigadier  generals,  and,  the  ballots  oeing  delivered  in  and 
examined,  the  following  gentlemen  were  chosen:  John  Armstrong, 
esq.,  WUliam  Thompson^  eaq.^  Andrew  Lewis,  esq.,  James  Moore,  esq., 
the  right  honorable  William  Earl  of  Sterling,  Eobert  Howe,  esq." 
On  the  same  page:  ^^Besolvedj  Thai  Brigadier  General  Thompson  be 
desired  to  repair  to  New  York." 

Page  276,  proceedings  of  Congress^  Saturday,  July  20,  1776.—- 
Thanks  of  Congress  voted  to  Lee,  Moultrie,  and  Thompson  for  their 
gallantry  in  the  action  of  the  28th  June,  1775. 

In  the  third  volume  of  a  work  prepared  to  advance  republican  inter- 
ests, and  printed  in  1776,  entitled  '^  Political  Disquisitions,"  among 
the  printed  list  of  subscribers  appears  the  following,  being  the  secona 
name  under  the  letter  T,  "William  Thompson,  esq.,  colonel  of  the 
Pennsylvania  regiment  of  reflemen,  or  wood  rangers,  now  in  the 
American  army." 

The  certificcieSy  Nos,  15  and  17,  which  are  filed  with  the  papers,  and 
certified  by  the  auditor  general  of  Pennsylvania  to  be  true  copies  of 
the  originals  remaining  on  file  in  the  department,  afibrd  evidence  of 
his  having  received  the  depreciation  of  his  pay,  pursuant  to  the  acts  of 
December,  18,  1780,  and  April  10,  1781.  But  the  official  letter  of  that 
officer,  dated  at  Harrisburg,  Pennsylvania,  March  3,  1854,  filed  with 
the  papers,  states  that  "the  name  of  (General  Thompson  cannot  he 
found  upon  his  books  as  having  received  "  half  pay  for  life,  or  five 
years'  full  pay,"  or  "seven  years'  half  pay." 

From  the  foregoing  testimony  it  appears  that  said  William  Thomp- 
son was  a  brigadier  general  in  the  revolutionary  war ;  was  taken  a 
prisoner  at  the  battle  of  the  Three  Bivers  on  the  13th  of  June,  1776, 
and  died  a  prisoner  on  parole  on  the  3d  of  September,  1781.  That 
neither  his  widow  nor  children  have  received  the  seven  years'  half  pay 
to  which  they  were  entitled  by  virtue  of  the  resolution  of  Congress  of 
August  24, 1780  ;  and  that  said  Robert  C.  Thompson  is  the  legal  rep- 
resentative of  the  said  General  William  Thompson,  deceased. 

The  said  Robert  C.  Thompson  is,  therefore,  deemed  to  be  entitled 
to  the  seven  years'  half  pay  claimed  by  him  as  the  legal  representative 
of  the  said  General  William  Thompson,  deceased,  from  the  3d  day  of 
September,  1781,  the  date  of  his  death. 


ROBBBT  a  TnOllPSON  AND  OTHERS. 


IN  THE  COURT  OF  CLAIMS. 

EobertC.  Thompson,  adm'r,&c.,  claimant,  )(^^.^^^^,^    ^^.^^  ^^^ 

The  United  Statk.  )  P^^°^^- 

1 .  The  claim  is  founded  upon  a  law  of  CongreBS.  The  consideration 
was  for  services  in  part  executed,  and  to  be  continued  to  the  end  of 
the  war ;  and  the  consideration  of  the  contract  being  complied  with 
by  the  o£Scer,  the  obligation  to  enforce  the  law  now  rests  with  C!on- 
gress. — (See  resolution  of  Congress,  May  16, 177&,  Mayo  &  Moulton's 
'^Pension  and  Bounty  Lands,"  3;  resolution  of  August  24,  1780, 
ib.  6 ;  resolution  October  21,  1780,  ib.  7  ;  resolution  March  22, 
1783,  §2,  ib.  9  ;  resolution  March  8,  1786,  ib.  10.)  Ib.,  in  the  intro- 
duction, pages  xxi,  xlii. 

2.  The  obligation  is  acknowledged  by  repeated  precedents  on  the 
part  of  Congress. — (See  Captain  Gibson  &  Lieutenant  Price's  case,  in 
October,  for  the  relief  of,  March  2,  1833,  Mayo  &  Moulton,  180. 
Lieutenant  Wilson's  case,  act  February  27,  1833,  his  heirs  allowed 
seven  years'  half  pay  with  interest,  per  resolution  of  Congress,  August 
24, 1780,  ib.  175.) 

Doctor  Axson's  case,  act  June  16, 1832  ;  commutation  with  interest, 
ib.  163. 

Captain  McDuflTs  case,  act  April  2,  1830,  section  2 ;  land  given 
him,  the  same  as  to  other  captains  in  the  continental  line,  ib.  148. 

Lieutenant  Jacob's  case,  act  July  14,  1832 ;  commutation  and  in- 
terest allowed  him  ;  ib.  167. 

Colonel  Harrison  and  Thomas  Davenport's  cases,  act  July  14, 1832 ; 
commutation  and  interest  allowed  to  heirs  ;  ib.  168. 

Colonel  ThorDton's  case,  act  February  9,  1833  ;  commutation  and 
interest  to  administrators,  one-fourth  to  widow,  and  residue  distributed 
to  persons  entitled  according  to  the  laws  of  Virginia  ;  ib.  173. 

John  Thomas  and  Peter  Foster's  cases,  act  March  2,  1833  ;  com- 
mutation and  interest  as  officers  ;  ib.  178. 

Bichard  Henley  courts  case,  act  March  2,  1833  ;  commutation  to 
his  widow  and  interest ;  ib.  178. 

Captain  Triplit's  case,  act  March  2,  1833  ;  commutation  and  in- 
terest ;  ib.  179. 

C.  K.  AVERILL, 
Attorney  for  GUUnumt. 


IN  THE  COURT  OF  CLAIMS.— No.  677. 

BoBBBT  C.  TH0MPSON,administrator  of  William  Thoupson,  va.  Thb 

UNriKD  States. 

Brief  of  Solicitor, 

The  petitioner  alleges  that  his  intestate  was  a  brigadier  general, 
commissioned  by  Congress  during  the  war  of  the  revolution,  and  that 
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present  claim ;  the  resolntion  of  Congresa  being  a  promise  of  seven 
years'  half  pay  to  the  widow,  and  if  no  widow,  to  the  orphan  chil* 
dren,  your  petitioner,  administrator  of  the  widow  of  Brigadier  Gen- 
eral Thompson,  in  behalf  of  the  orphan  children,  prays  your  honorable 
body  to  call  for  the  papers  now  on  file  as  the  evidence  of  this  claim. 
Your  petitioner  prays  your  honorable  body  to  pass  a  law,  granting  to 
them  the  seven  years'  half  pay  of  a  brigadier  general,  as  promised  by 
the  resolution  of  Ck)ngress  of  1780,  together  with  interest.  And  your 
petitioner,  as  in  duty  bound,  will  pray,  &c. 

TERRI8SA  CATHERINE  STEM, 
AdminiatrcUrix  of  Mrs.  OcUherine  Thampaon. 
By  her  attorney, 

JOSEPH  STOKEY. 


Letters  of  administratum. 

Westmoreland  County,  as. 

Jacob  M.  Miller,  register  for  the  probate  of  wills,  and  granting  letters 
of  administration  in  and  for  the  county  aforesaid,  in  the  Common- 
wealth of  Pennsylvania,  to  Terrissa  Catherine  Stem,  greeting : 
Whereas  Catherine  Thompson,  late  of  Westmoreland  county,  and 
State  of  Pennsylvania,  deceast^d,  lately  died  intestate,  (as  iq  affirmed,) 
she  having,  whilst  she  lived  and  at  the  time  of  her  death,  divers  goods, 
chattels  and  credits  within  said  State  and  counties,  by  means  whereof 
the  full  disposition  and  power  of  granting  the  administration  of  all 
and  singular  the  goods,  chattels  and  credits  of  the  said  decedent  and 
auditing  the  accounts,  calculation  and  reckoning  of  said  administration 
and  a  final  dismission  of  the  same  from  me,  is  manifestly  known  to  be- 
long :  I  desire  that  the  goods,  chattels  and  credits  of  the  said  decedent 
may  be  well  and  truly  administered  and  disposed  of  to  pious  uses,  and 
do  hereby  grant  unto  the  said  Terrissa  Catherine  Stem,  granddaughter 
of  Mrs.  Catherine  Thompson,  who  was  the  widow  and  relict  of  Briga- 
dier Qeneral  William  Thompson  (in  whose  fidelity  in  this  behalf  I 
very  much  confide,)  full  power  by  the  tenor  of  these  preaenia  to  ad- 
minister the  ^oods,  chattels  and  credits  of  the  said  decedent  within 
the  said  counties ;  and  also  to  ask,  collect,  sue  for,  levy,  recover,  and 
receive  the  credits  whatsoever  of  the  said  decedent,  which  at  the  time 
of  her  death  were  owing,  or  to  her  did  in  any  wise  belong,  and  to  pay 
the  debts  in  which  the  said  decedent  stood  obliged,  so  far  forth  as  the 
said  goods,  chattels  and  credits  will  extend,  according  to  the  rate  and 
order  of  law,  especially  of  well  and  truly  administering  the  goods, 
chattels  and  credits  of  the  said  decedent,  and  making  a  true  and  per- 
fect inventory  of  all  and  singular  the  goods,  chattels  and  credits  of 
the  said  decedent,  and  exhibiting  the  same  into  the  register's  office,  at 
Oreensburg,  on  or  before  the  sixth  day  of  December  next  ensuing, 
and  settling  in  this  office  a  true  and  just  account,  calculation,  and 
reckoning  of  the  said  administration,  on  or  before  the  sixth  day  of 
November,  which  will  be  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-six,  or  when  thereunto  lawfully  required. 
And  I  do  by  these  presents  ordain,  constitute  and  depute  you,  the 
said  Terrissa  Catherine  Stem,  admistratrix  of  all  and  singular  the 


ROBERT  C  THOMPSON  AND  OTHERS.  16 

goods,  chattels  and  credits  of  the  said  decedent  within  the  limits 
aforesaid,  saving  harmless  and  forever  indemnifying  me,  and  all  other 
officers  against  all  other  persons  hy  reason  of  your  administration 
aforesaid,  and  saving  to  every  one  their  rights.  In  testimony  whereof, 
I  have  hereunto  set  my  hand  and  aiExed  my  seal  of  office^  at  Greens- 
burg,  the  sixth  day  of  November,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fif^y-five. 

[seal.]  JACOB  M.  MILLER,  Register. 


To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

Stages  of  America  in  Congress  assembled : 

Your  petitioner,  Robert  C.  Thompson,  respectfully  represents  to 
your  honorable  body  that  he  is  the  son  and  administrator,  with  the 
will  annexed,  and  only  surviving  child  of  General  William  Thomp- 
son, late  of  the  State  oi  Pennsylvania,  deceased ;  that  the  said  William 
Thompson^  the  father  of  your  petitioner,  was  appointed  a  brigadier 
general  in  the  army  of  the  revolutionary  war  from  the  State  of  Penn- 
sylvania^ in  the  month  of  March,  seventeen  hundred  and  seventy-six ; 
was  engaged  in  different  battles  during  his  continuance  in  the  service; 
and  at  the  battle  of  the  Three  Rivers,  which  was  fought  on  the  I3th 
day  of  June,  1776,  he,  the  said  General  William  Thompson,  was 
taken  a  prisoner  of  war,  and  died  on  the  3d  day  of  September,  in  the 
year  1781,  not  having  been  exchanged,  but  was  on  parole. 

Your  petitioner  further  represents,  that  neither  the  widow  of  the 
said  General  William  Thompson  during  her  lifetime,  nor  their 
ornhan  children,  since  her  decease,  have  ever  received  the  seven  years' 
hfljf  pay  to  which  they  are  entitled  by  virtue  of  the  resolution  of  Con- 
gress August  24,  1780,  extending  the  resolution  of  the  16th  day  of 
May,  1778,  to  the  widows  or  orphan  children  of  those  officers  who 
had  diedy  or  shall  hereafter  die,  in  the  service;  to  commence  from  the 
time  of  such  officers'  death,  and  continue  for  the  term  of  seven  years. 

Your  petitioner,  therefore,  prays  your  honorable  body  to  pass  a  law, 
granting  to  him,  as  the  onlv  surviving  child  and  the  administrator, 
with  the  will  annexed,  of  the  said  General  William  Thompson,  de- 
ceased, the  half  pay  for  seven  years,  to  commence  from  the  3d  day  of 
^tember,  1781,  the  date  of  the  death  of  his  father,  the  said  General 
William  Thompson,  agreeably  to  the  provisions  of  the  aforesaid  reso- 
lution of  August  24,  1780,  and  the  interest  on  the  same.  And  your 
petitioner,  as  in  duty  bound,  will  ever  pray,  &c. 

R.  C.  THOMPSON. 
By  his  attorney,  JOSEPH  STOKELY. 


m  THE  COURT  OF  CLAIMS. 

RoBiBT  0.  Thompson,  adm'r,  &c.,  claimant,  )   d^i^^^^,,  l^rief  and 

vs,  >  -  X 

Thb  United  States.  )  points. 

1 .  The  claim  is  founded  upon  a  law  of  Congress.     The  consideration 
was  for  services  in  part  executed,  and  to  be  continued  to  the  end  of  the 
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war ;  and  the  consideration  of  the  contract  being  complied  with  by  the 
officer,  the  obligation  to  enforce  the  law  now  rests  with  CongresB. — 
(See  resolution  of  Gonffress,  May  16,  1778,  Mayo  &  Moul ton's  ^'Pen- 
sion and  Bounty  Lands,"  3  ;  resolution  of  August  24,  1780,  ib.  6; 
resolution  October  21,  1780,  ib.  7;  resolution  March  22,  1783,  §2, 
ib.  9 ;  resolution  March  8,  1786,  ib.  10.)  Ib.,  in  the  introduction, 
pages  xzi,  xlii. 

2.  The  obligation  is  acknowledged  by  repeated  precedents  on  the 
part  of  Congress. — (See  Captain  Oibson  and  liieutenant  Price's  case,  in 
October,  for  the  relief  of,  March  2,  1833,  Mayo  and  Moulton,  180. 
Lieutenant  Wilson's  case,  act  February  27,  1833,  his  heirs  allowed 
seven  years'  half  pay  with  interest ;  per  resolution  of  Congress, 
August  24,  1780,  ib.  176. 

Doctor  Axson's  case,  act  June  16,  1832  ;  commutation  with  inter- 
est, ib.  163. 

Captain  McDuff's  case^  act  April  2,  1830,  section  2  ;  land  gi^en 
him,  the  same  as  to  other  captains  in  the  continental  line ;  ib.  148. 

Lieutenant  Jacob's  case,  act  July  14, 1832 ;  commutation  and  inter- 
est allowed  him  ;  ib.  167. 

Colonel  Harrison  and  Thomas  Davenport's  cases,  act  July  14, 1832 ; 
commutation  and  interest  allowed  to  heirs  ;  ib.  168. 

Colonel  Thornton's  case,  act  February  9,  1833  ;  commutation  and 
interest  to  administrators,  one-fourth  to  widow,  and  residue  distributed 
to  persons  entitled  according  to  the  laws  of  Virginia  ;  ib.  173. 

John  Thomas  and  Peter  Foster's  cases,  act  March  2,  1833 ;  commu* 
tation  and  interest  as  officers ;  ib.  178. 

Bichard  Henley  courts  case,  act  March  2,  1833 ;  commutation  to 
his  widow  and  interest ;  ib.  178. 

Captain  Triplit's  case,  act  March  2,  1833 ;  commutation  and  inter- 
est: ib.  179. 

C.  K.  AVEBILL, 
Attorney  far  Claimant. 


OOUBT  OF  CLAIlfS. 

Points  and  brie/. 


BoBBBT  C.  Thompson,  administrator,  &c., 

vs.  ^No.  667. 

Thb  United  States. 

This  case  was  referred  by  Congress. 

1.  Terrissa  C.  Stem,  administratrix  as  the  widow  of  General 
Thompson,  to  be  substituted  in  plaoe  of  Bobert  C.  Thompson. — (See 
letters  on  file.) 

2.  The  claim  of  seven  years'  half  pay  goes  to  the  widow  of  General 
Thompson,  and  she  not  having  received  it,  the  same  vested  in  her 
children  at  her  death,  she  never  having  again  intermarried. — (Beso- 
lutions  of  Congress,  May  16,  1778,  and  August  24, 1780.) 
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3.  General  William  Thompson  appointed  by  Congresa  brigadier 
general  March  1, 1776. — (See  Jonmals  of  Congress,  vol.  1,  page  277.) 

4.  Was  a  prisoner  August  6,  1776,  and  offered  in  exchange  for 
General  Prescott. — (See  vol.  1  Journals  of  Congress,  page  434.) 

5.  He  died  in  captivity. — (See  evidence  on  file.) 

6.  The  estate  of  the  Hon.  William  Thompson,  brigadier  general. — 
(See  Colonial  Becords,  Pa.,  vol.  14,  pages  132  and  134.) 

LimUationa, 

Claims  of  o£Scers  in  captivity  not  barred  by  the  statute  of  limita- 
tions.—(See  American  State  Papers,  **  Claims,"  page  26.) 

Widows  and  children  not  barred  by  the  statute  of  limitations. — (See 
American  State  Papers,  *'  Claims,"  pages  20,  22,  and  26.) 

The  United  States  or  an  executor  is  not  compellable,  either  in  law 
OT  eqnity,  to  take  advantage  of  the  statute  of  limitations  against  an 
otherwise  just  claim. — (See  1  Atkyns,  604 ;  Com.  Dig.,  2d  vol.,  483  ; 
Rutland's  Surrogate,  186.) 

The  statute  of  limitations  is  an  unconscionable  plea,  and  cannot  be 
pleaded  in  a  court  of  chancery. 

The  resolution  of  Congress  of  January  6, 1807,  removes  the  limita- 
tion acts. — (See  ch.  American  State  Papers,  **  Claims,"  page  333.) 
This  resolution  is  of  equal  force  and  validity  as  the  resolutions  of 
Congress  of  November  2,  1786,  (see  Journals  of  Congress,  4  vol., 
603,)  and  of  the  23d  July,  1787,  (see  Journals  of  Congress,  vol.  4, 
pages  762  and  763.)  • 

There  is  no  mention  that  any  vote  was  taken  on  either  of  the  reso- 
tions,  yet  they  have  been  treated  as  binding  instructions,  ordinances^ 
and  laws,  and  embodied  as  such  by  order  of  Congress. — (See  resolution 
of  the  House  of  Representatives,  April  11,  1836,  in  a  book  entitled 
"  Bevolutionary  Claims. ' ') 

"American  War,"  Andrews',  2  vol.,  pages  166,  166,  and  167. — 
"  Two  thousand  of  their  best  men,  headed  by  General  Thompson, 
emharked  at  the  Sorel  and  fell  down  with  the  tide,  keeping  on  the 
0OQth  side  of  the  river,  till  they  arrived  at  a  place  called  Nicolet,  oppo- 
rite  to  Three  Rivers."  ****** 

June  8, 1776,  to  June  18,  1776. — "  Unfortunately  for  their  design^ 
4ie  time  they  took  in  crossing  the  river  was  so  long  that,  though  tney 
passed  the  shipping  unobserved,  they  were  discovered  at  their  landing. 
The  alarm  being  then  given.  General  Frazier  prepared  to  meet  them." 
*  «  *  « <  The  provincial  commander  was  taken,  with  about  200 
of  his  men." — (Engagement  near  Three  Bivers,  page  167.) 

The  estate  of  the  Hon.  William  Thompson,  brig.adier  general : 
£398  88.  9d.,  principal;  £23  ISe.  Od.,  interest.— (Minutes  of  the 
Supreme  Executive  Council,  vol.  14,  pages  132  and^  434,  April  10, 
1783,  Colonial  Becords,  Pa.    See  same  vol.,  pages  702  and  703.) 

Brigadier  General  WiUiam  TTumpaon. 

March  \  J  1776, — **The  Congress  proceeded  to  the  election  of  six 
brigadier  generals,  and,  the  ballots  being  delivered  in  and  examined, 
tbe following  gentlemen  were  chosen: 
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**  John  Armstrong,  esq.,  William  Thompson,  esq.,  Andrew  Lewis, 
esq.,  James  Moore,  esq.,  the  Bight  Hon.  William,  Earl  of  SterUng, 
and  Robert  Howe,  esq. 

^^  Resolved^  That  Brigadier  Greneral  Thompson  be  directed  to  repair 
to  New  York." 

e/tMie  6,  1776. — Thursday. — **  Sundry  letters  were  laid  before  Con- 
gress and  read.  Oae  from  Brigadier  General  Thompson,  of  the  25ih 
of  said  month,  to  the  commissioners." 

August  6,  1776. — "Exchange  proposed  for  General  Prescott." 

November  23,  Vl1&.—'' Resolved,  That  General  Washington  he  di- 
rected to  propose  to  General  Howe  an  exchange  of  William  Franklin, 
esq.,  late  governor  of  New  Jersey,  for  Brigadier  Greneral  Thompson." 

2)ecem&er3,  1776. — ^^  Reaolvedy  That  General  Washington  be  di- 
rected, in  case  he  has  not  entered  into  a  negotiation  with  General  Howe 
for  exchanging  Governor  Franklin  for  General  Thompson,  to  saspeDd 
the  execution  of  that  matter  till  further  orders." 

CoHond  WQUam  Hwrnpaon. 

July  20, 1776.—"  Thanks  of  Congress  to  Colonel  William  Thomp- 
son, for  repelling  the  enemy,  &c.,  on  the  28th  of  June  last,  in  South 
Carolina." 

July  24,  1776. — *'  Resolved,  That  the  regiment  of  Rangers,  now  in 
par  of  the  State  of  South  Carolina,  be  placed  upon  continental  estab- 
lishment, and  that  it  consist  of  a  lieutenant  colonel,  commandant,  a 
major,  ten  captains,  twenty  lieutenants,  a  surgeon,  a  paymaster, 
twenty  sergeants,  and  fiye  hundred  privates." 

8q}t€fnber  3, 1776. — "  Resolved,  That  the  said  regiment  of  RangerS) 
commanded  by  Colonel  William  Thompson,  do  still  keep  the  same 
station  it  had  in  the  provincial  arrangement,  and  be  entitled  to  rank 
in  the  same  way  as  other  regiments  in  the  continental  service. ' ' 

0.  K.  AVERILL, 

Attorney  far  Claimanis. 


AmrroB  General's  OftioE) 
Harrieburg,  Pennsylvamia,  Marck  3, 1864. 

I  received  your  letter  this  morning,  in  reference  to  a  oertificate  of 
seven  years'  half  pay  for  General  Thompson. 

I  have  to  state,  in  reply,  that  no  such  certificate  is  to  be  foand  upon 
our  books ;  therefore  we  cannot  tell  whether  he  ever  received  the 
seven  years'  half  pay  or  not.  Our  books  contain  nothing  in  reference 
to  any  one  receiving  seven  years'  half  pay,  that  we  can  find.  We 
can  find  that  certain  o£Scers  and  soldiers  received  half  pay  for  life. 
while  others  received  five  years'  full  pay,  instead  of  the  half  pay  for 
life ;  but  the  name  of  General  Thompson  cannot  be  found  upon  these 
books,  neither  as  having  receiving  half  pay  for  life^  nor  five  years' 
Ml  pay.    This  is  all  the  information  we  can  give  on  the  subject. 

Very  respectiuUy, 

E.  BANKS, 

Auditor  General. 

Joseph  Stoeely,  Esq. 
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No.  n .—Certificate  for  £398  Sa.  9d.,  specie. 

We  do  certify  that  the  State  of  PennBylvania  is  indebted  to  the 
Hon.  Brigadier  General  William  Thompson,  of  the  Pennsylvania 
brigade,  in  the  snm  of  three  hundred  and  ninety-eight  pounds,  eight 
shillings  and  nine  pence,  specie,  with  lawful  interest  from  the  tenth 
day  of  April,  1781,  being  the  amount  of  the  residue  of  the  deprecia- 
tioD  of  his  pay,  pursuant  to  two  acts  of  assembly,  passed  at  Phila- 
delphia the  18th  of  December,  1780,  and  the  10th  of  April,  1781. 

JAS.  STEVENSON,   )   .    ,., 
JNO.  NICHOLSON,  ]  ^^*^^- 
Philadelhpia,  May  30, 1781. 

Auditor  General's  Office, 

Sarrisburgy  February  23,  1854. 

I  certify  the  above  to  be  a  true  copy  of  the  original  remaining  on 
file  in  this  department. 
[l.  8.]  Witness  my  hand  and  seal  of  o£Sce,  the  day  and  year  aforesaid, 

E.  BANKS, 

Auditor  Oenercd. 


To  the  honorable  Judges  of  the  Court  of  Claims  of  the  United  States: 

The  petition  of  Bobert  C.  Thompson,  of  Allegany,  in  the  county  of 
■,  in  the  State  of  Pennsylvania,  begs  leave  respectfully  to  repre- 


sent unto  this  honorable  court,  that  he  is  interested  as  administrator 
of  William  Thompson,  deceased,  in  a  claim  which  the  said  William 
Thompson  had  against  the  United  States  for  services  in  the  revolu- 
tionary war.     That  his  interest  in  said  claim  arises  from  the  con- 
sideration that  he  is  administrator  and  one  of  the  heirs-at-law  of  the 
said  William  Thompson,  and  now  ^ives  up  to  Theressa  Stem,  admin- 
istratrix of  Catherine  Thompson,  widow  of  the  General,  who  died  on 
or  about  the  third  day  of  September,  A.  D.  1781,  and  in  consideration 
of  certain  resolves  of  Congress  hereinafter  named.     And  your  peti- 
tioner further  represents  that  the  said  William  Thompson  was  com- 
missioned by  Ck)ngres8  a  brigadier  general,   A.   D.  1776,   in  the 
continental  service,  in  the  revolutionary  war,  and  served  as  such 
officer  until  his  death  as  aforesaid ;  that  by  a  resolution  of  Congress  of 
the  24th  day  of  August,  1780,  it  was  provided  that  the  resolution  of  the 
15tb  May,  1778,  granting  half  pay  for  seven  years  to  the  officers  of  the 
army  who  should  continue  in  service  to  the  end  of  the  war,  be  ex- 
tended to  the  widows  of  those  officers  who  have  died,  or  should  there- 
after die  in  the  service,  to  commence  from  the  time  of  such  officer's 
death,  and  continue  for  the  term  of  seven  years ;  or  if  there  should  be 
no  widow,  or  in  case  of  her  death  or  intermarriage,  the  said  half  pay 
should  be  given  to  the  orphan  children  of  the  officer  so  dying,  as 
iforesaid,  if  he  should  have  left  any,  &c.    And  your  petitioner  avers 
that  the  said  William  Thompson  died  when  in  the  service  before  the 
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end  of  the  war,  and  at  the  time  above  stated,  leaving  a  wife  and 
children  him  surviving,  bat  who  are  now  dead,  leaving  grand- 
children. 

And  70ur  petitioner  ftirther  shows  to  this  court  that  the  seven 
years'  half  pay,  provided  for  in  the  foregoing  resolution,  has  never 
been  paid,  but  remains  as  a  debt  or  claim  due  to  the  estate  or  repre- 
sentatives of  the  said  officer  from  the  United  States ;  that  Congress 
acted  on  this  claim  in  1854,  first  session  Congress,  and  favorably  re- 
ported, with  bill,  for  seven  years'  half  pay  and  interest,  from  the 
Senate's  committee  report,  No.  338,  and  the  same  was  afterwards  re- 
ferred to  the  Court  of  Claims  ;  which  proceedings  in  Congress  your 
petitioner  prays  may  be  made  a  part  of  this  case,  and  the  same  is  filed 
in  this  case. 

Tour  petitioner,  therefore,  prays  that  this  honorable  court  will 
examine  into  the  justice  and  equity  of  said  claim,  and  report  a  bill  to 
Congress  for  the  payment  thereof,  with  interest,  unto  the  legal  repre- 
sentatives of  the  said  officer,  or  such  other  order  or  bill  as  shall  seem 
fit  and  proper  in  the  premises. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

E.  C.  THOMPSON  and 
THERE8SA  STEM, 
By  their  agent  in  fact,  JOSEPH  STOKELY. 

Dated  May  26,  A.  D.  1856. 


State  op  Pennsylvania,  ) 
County  of  WestmcreUmd^  \  ** 

Joseph  Stokely,  of ,  in  the  county  of  Westmoreland,  in  the 

State  of  Pennsylvania,  being  duly  sworn,  doth  depose  and  say  that 
the  petition  above,  by  him  subscribed,  contains  the  truth,  according  to 
the  best  of  his  knowledge,  information  and  belief. 

JOSEPH  STOKELY, 
Agent  for  E.  C.  THOMPSON  and 
THERE8SA  STEM. 

Sworn  and  subscribed  before  me,  a  judge  of  the  court  in  and  for 
said  county,  this  26th  day  of  May,  A.  D.  1856. 

JAMES  BELL. 

No.  15 — Certificate  for  £1,000,  specie. 

We  do  certify  that  the  State  of  Pennsylvania  is  indebted  to  the  Hon. 
William  Thompson ,  esq. ,  brigadier  general  of  the  Pennsylvania  brigade. 
in  the  sum  of  one  thousand  pounds,  specie,  with  lawful  interest  from 
the  10th  day  of  April,  1781,  being  part  of  the  amount  of  the  residne 
of  the  depreciation  of  his  pay,  pursuant  to  two  acts  of  assemblf) 
passed  at  Philadelphia  the  18th  of  December,  1780,  and  the  10th  of 
April,  1781. 

JAMES  STEVENSON, 
JOHN  NICHOLSON, 

Philadelphia,  May  30, 1781.  Awliiafs. 


ROBERT  C.  THOMPSON  AISTD  OTHERS.  21 

AuDiTOB  Gbnbbal'b  Offigk, 

Harrialurg^  February  23,  1864. 

I  certify  the  above  to  be  a  trae  copy  of  the  original  remaining  on 
r  1  file  in  this  department.  Witness  mj  hand  and  seal  of  office, 
^ '  *^  the  day  and  year  aforesaid. 

E.  BANKS, 
Auditor  General. 


In  thb  Houbb  of  Beprbsentahves,  July  12,  1864. 

AN  ACT  for  the  relief  of  Robert  C.  ThomMon,  legal  repreientative  of  William  Thompfoo, 
deoMied,  ftemerly  a  brigadier  general  in  tne  army  of  the  reTolntionary  war. 

Be  U  enacted  hy  ihe  SencUe  and  Howe  of  BepreaenkUivea  of  the  United 
8late$  of  America  in  Congress  assembled^  That  the  Secretary  of  the 
Treasury  be,  and  he  is  hereby,  authorized  and  required  to  pay  to  Bobert 
0.  Thompson,  administrator,  with  the  will  annexed,  of  William 
Thompson,  deceased,  formerly  a  brigadier  general  in  the  army  of  the 
rerolutionary  war,  seven  years'  half  pay  as  brigadier  general. 
Passed  the  Senate  July  7,  1854. 
Attest:  ASBUBY  DICKINS, 

Secretary, 


35th  Congress,  )  HOUSE  OF  REPRESENTATIVES.  C  Report  0.  0. 
hi  Session.     \  )     No.  136. 


ANN  W.  BUTLER,  ADM'X  OF  GENERAL  RICHARD  BUTLER. 


Dbcbebir  15,  1857. — Committed  to  a  Committee  of  the  Whole  House,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  he  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  ike  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  present  the  following  documents 
M  the  report  in  the  case  of 

ANN  W.  BUTLER,  ADM'X  vs.  THE  UNITED  STATES. 

<    1.  The  petition  of  the  claimant. 

2.  Documents  filed  with  the  petition  as  evidence,  transmitted  to  the 
House  of  Representatives. 

3.  Documents  received  from  the  Treasury  Department  in  answer  to 
an  order  of  the  Court,  and  transmitted  to  the  House  of  Representatives. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
TniT  1  8^1  of  said  Court,  at  Washington,  this  seventh  day  of  Decent- 
^®^1  her,  A.  D.  1867. 

SAMUEL  H.  HUNTINGTON, 

Chief  Olerk  Court  of  Claims^ 


IN  THE  UNITED  STATES  COUBT  OF  CLAIMS. 
DiSTBICT  07  COLUMBU,  ) 

Washington  County,    ) 

To  the  honorable  the  Judges  of  the  Court  qf  Claims: 

The  petition  of  Ann  W.  Butler,  a  resident  citizen  of  Pennsylvania, 
ind  administratrix  of  General  Richard  Butler,  deceased,  respectfully 
dioweth  unto  your  honors :  That  the  government  of  the  United  States 
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is  justly  indebted  to  her  in  the  sum  of  $4,697  60,  with  interest  on 
|4.256,  from  the  14th  of  January,  1784,  till  paid. 

Petitioner  would  represent  that,  as  early  in  the  war  of  the  reTolu- 
tion  as  July  20,  1776,  Richard  Butler  was  commissioned  by  Congress 
a  major  of  the  Pennsylvania  continental  line  of  the  army  ;  in  1777 
was  promoted  to  lieutenant  colonel — afterwards  to  full  colonel;  and  in 
that  rank  served  to  the  end  of  the  revolutionary  war  in  1783.  On  the 
4th  of  March,  1784,  Colonel  Butler  was  elected  by  Congress  one  of  the 
five  commissioners  to  negotiate  with  the  Indians  ;  and  at  the  com- 
mencement of  the  northwest  Indian  war  he  again  entered  the  service 
of  his  country  with  the  rank  of  general,  and  at  the  battle  of  the  Miami 
lUpids,  (Ohio,)  in  the  year  1791,  he  received  a  mortal  wound.  These 
facts  are  matter  of  history. — (See  Life  of  Joseph  Brant,  vol  2,  p.  308-d.) 

Your  petitioner  would  further  represent  that,  on  the  I4th  day  of 
January,  1784,  the  said  general,  then  Colonel  Butler,  loaned  and  ad- 
vanced to  the  government  of  the  United  States,  in  casA,  the  sum  of 
four  thousand  two  hundred  and  fifty-six  dollars ;  which  said  sum  of 
money  the  government  of  the  United  States  received  and  appropriated 
to  its  own  use  and  benefit ;  and  having  so  used  and  appropriatea  it  the 
said  government  became  liable  to  pay  the  same,  with  interest  thereon, 
from  the  14th  January,  1784,  but  being  so  liable  and  having  undertaken 
and  promised  to  pay  the  same,  the  said  government  has  refused,  and 
atill  doth  refuse,  to  pay  the  said  sum  with  interest  as  aforesaid  to  the 
said  General  Butler  in  his  lifetime  or  to  any  of  his  legal  representa- 
tives since  his  death  ;  to  the  great  damage  and  injury  of  your  peti- 
tioner thirty  thousand  dollars. 

Your  petitioner  would  further  represent,  that  the  said  government 
of  the  United  States  was  indebted  to  the  said  General  Butler,  (upon 
the  rendition  of  his  account  current,  to  wit :  On  the  17th  day  of  August, 
1786,  as  one  of  the  comminsioners  for  holding  Indian  treaties,)  in  the 
further  sum  of  four  hundred  and  forty-one  dollars  and  sixty  cents  ;  as 
is  fully  shown  by  the  records  on  file  in  the  office  of  the  Register  of  the 
United  States  Treasury. — (1  vol.  Wayne  and  Beom,  D.  8.  Law.) 

Your  petitioner  claims  no  interest  as  due  on  this  item  of  $441  60, 
but  prays  that  the  principal  be  allowed  her,  in  addition  to  the  item  of 
|4,256,  for  cash  advanced,  with  interest  on  the  same  from  the  date  of 
the  advancement  till  payment. 

Again,  your  petitioner  would  represent  that,  on  the  20th  day  o( 
January,  1846,  the  heirs  of  the  said  General  Butler,  memorialized  the 
Congress  of  the  United  States  for  relief,  praying  an  appropriation  to 
be  made  to  pay  off  and  discharge  the  said  debt  and  interest^  which 
said  memorial  was  referred  to  the  Committee  on  Revolutionary  Claims 
in  the  Senate,  but  no  report  thereon  was  ever  made.  Again,  on  the 
29th  day  of  December,  L854,  your  petitioner,  who  had  in  the  mean- 
time  been  appointed  administratrix  upon  the  estate  of  the  said  QenertI 
Butler,  as  is  shown  by  the  official  certificate  of  said  appointment  hereto 
annexed  and  prayed  to  be  taken  as  a  part  of  this  petition,  memoriAl- 
ized  Congress,  and  her  said  memorial  was  also  referred  to  the  Gom- 
mitte  on  Revolutionary  Claims  in  the  Senate,  but  without  any  report 
being  made  thereon  though  petitioner  is  assured  that  the  said  oom- 
mittee  had  unanimously  agreed  to  report  a  bill  for  her  relief. 
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Petitioner  would  represent  that  the  heirs-at-law  of  the  said  General 
Butler  are  the  only  persons  interested  in  the  said  claim,  and  after 
doe  proceedings  had  m  the  premises,  she  prays  your  honorable  Court 
to  prepare  and  report  to  Congress  a  bill  appropriating  to  her,  as  ad- 
ministratrix on  the  estate  of  the  said  General  Butler,  the  said  sum  of 
|4,697  60,  with  interest  on  |4,266,  at  the  rate  of  six  percent,  per  an- 
num, from  the  14th  day  of  January,  1784,  till  paid;  and,  as  in  duty 
bound,  your  petitioner  will  ever  pray,  &c. 

ALEXANDER  H.  EVANS, 

Attorney  for  PetUioner. 

DmiBicr  OF  Columbia,  ) 
Waahinffton  County.    } 

Personally  appeared  before  the  undersigned  authority,  a  justice  of 
the  peace  in  and  for  the  said  district  and  county,  Alexander  Ray,  who, 
after  being  duly  sworn,  declares  that  the  facts  set  forth  in  the  fore- 
going petition  are  true,  to  the  best  of  his  knowledge  and  belief. 

Subscribed  and  sworn  to  this day  of  July,  1856. 

ALEXANDER  RAT. 


AlLBQHSNY  CoUKTT,  88. 

I,  J.  .H  Robb,  esq.,  register  for  the  probate  of  wills,  and  granting 
letters  of  administration,  in  and  for  the  county  of  Allegheny,  in  the 
commonwealth  of  Pennsylvania,  to  Ann  W.  Butler,  administratrix 
of  all  and  singular  the  goods  aud  chattels,  rights  and  credits  which 
were  of  Richard  Butler,  late  of  Pittsburg,  Allegheny  county,  de- 
ceased, greeting : 

Whereas,  the  said  Richard  Butler  lately  died  intestate,  (as  ia 
affirmed,)  having,  whilst  he  lived,  and  at  the  time  of  his  decease^ 
divers  goods  and  chattels,  rights  and  credits,  within  the  said  county, 
by  means  whereof  the  full  disposition  and  power  of  granting  letters 
of  administration  thereof  is  manifestly  known  to  belong  to  me,  I, 
therefore,  desiring  that  the  goods  and  chattels,  rights  and  credits, 
which  were  of  the  same  deceased,  may  be  well  and  truly  administered, 
converted,  and  disposed  of  according  to  law,  do  hereby  grant  unto  the 
Biud  Ann  W.  Butler  (in  whose  fidelity  I  very  much  confide,)  full 
power,  by  the  tenor  of  these  presents,  to  administer  the  goods  and 
chattels,  rights  and  credits,  wnich  were  of  the  said  deceased,  within 
the  said  county ;  as  also  to  ask,  collect^  le^7j  recover,  and  receive  the 
credits  whatsoever  of  the  said  deceased,  which,  at  the  time  of  his  death 
were  owing,  or  did  in  any  way  belong  to  him,  and  to  pay  the  debts  to 
which  the  said  deceased  stood  obliged,  so  far  forth  as  the  goods  and 
chattels,  rights  and  credits  will  extend,  according  to  the  rate  and 
order  ot  law ;  especially  of  well  and  truly  administering  the  goods 
and  chattels,  rights  and  credits  which  were  of  said  deceased,  and 
making  a  true  and  perfect  inventory  and  conscionable  appraisemeni 
thereof ;  and  exhibiting  the  same  into  the  register's  office,,  at  Pittsr 
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bnrgi  on  or  before  the  9th  day  of  January,  next  ensning,  and  also  a 
true  and  just  account,  calculation,  and  reckoning  of  your  adminbtra- 

tion,  upon  your  solemn to  render  at  or  before  the  9th  day  of 

December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-five,  or  when  legally  thereunto  required.  And  I  do  by  these 
presents  ordain,  constitute  and  depute  you,  the  said  Ann  W.  Batler, 
administratrix  of  all  and  singular  the  goods  and  chattels,  rights  and 
credits,  which  were  of  the  said  deceased,  within  the  limits  aforesaid, 
saving  harmless  and  forever  indemnifying  me  and  all  other  officers 
against  all  persons  by  reason  of  your  administration  aforesaid,  and  all 
others  their  rights,  and  to  comply  with  the  provisions  of  an  act  of 
assembly  of  this  commonwealth,  entitled,  '^An  act  relating  to  collateral 
inheritances." 

In  testimony  whereof,  I  have  caused  the  seal  of  said  office  to  be 
r      1    hereunto  affixed,  dated  at  Pittsburg  aforesaid,  the  9th  day 
I-   '    '  -I    of  December  in  the  year  of  our  I^rd  one  thousand  eight 
hundred  and  fifty-iour. 

J.  H.  BOBB,  Begister,  dec. 
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Treasuht  Department, 
Register's  Office,  May  28,  1857. 

Sm :  In  compliance  with  the  reference  of  the  order  of  the  Coart  of 
GaimSy  in  the  case  of  Ann  W.  Butler  vs.  The  United  States,  I  hare 
the  honor  to  enclose  herein  a  copy  from  the  records  of  this  office, 
^'  showing  the  state  of  the  account  of  General  Bichard  Butler,  as  one 
of  the  commissioners  for  holding  Indian  treaties,"  requested  by  said 
order.  I  also  enclose  a  copy  of  the  general  account  of  Indian  expenses, 
which  may  tend  to  elucidate  said  claim. 

The  copy  of  the  order  of  the  Court  of  Claims  is  herewith  returned. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

F.  BIQGER,  Register. 

Hon.  Howell  Cobb,  # 

Secretary  of  the  Treasury^ 
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Treasurt  Dbpartment, 
Register's  Office,  May  28,  1857. 

Sir  :  In  compliance  with  the  reference  of  the  order  of  the  Court  of 
GaimSy  in  the  case  of  Ann  W.  Butler  V9,  The  United  States,  I  hare 
the  honor  to  enclose  herein  a  copy  from  the  records  of  this  office, 
^*  showing  the  state  of  the  account  of  General  Richard  Butler,  as  one 
of  the  commissioners  for  holding  Indian  treaties/'  requested  by  said 
order.  I  also  enclose  a  copy  of  the  general  account  of  Indian  expenses, 
which  may  tend  to  elucidate  said  claim. 

The  copy  of  the  order  of  the  Court  of  Claims  is  herewith  returned. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

F.  BIGGER,  Segiater. 

Hon.  Howell  Cobb,  # 

Secretary  of  the  Treasury. 
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Da.  Bichard  BuUer^  agent  of  the  United  States  for  Indian  affairs^  his 

account  of  stores, 

January  15, 1788. — To  Captain  Walter  Finney  for  the  following  ar- 
cles,  contained  in  an  invoice  of  goods  and  stores,  &c.,  for  which  he 
passed  his  receipt  at  Fort  Pit,  the  11th  March,  1787,  viz  : 

461  watch  coats. 

269  rnffled  shirts. 

252  plain  shirts. 

97  calico  shirts. 

3  children's  do.  do. 

10    pieces  white  half  checks. 
\    piece  of  purple  do. 
2\  pieces  of  bine  stroad. 
1    piece  of  red  do. 
6    yards  of  stroud. 
1    piece  printed  linen  handkerchiefs. 

4  black  silk  handkerchiefs. 
7^  gross  of  bed  lace. 

15  ^ross  of  gartering. 

6  bolts  of  ferritan. 

6  dozen  of  coarse  combs. 

4  dozen  of  ivory  combs. 
1 2  pieces  of  ribbons. 

If  lbs.  fine  thread. 
1    lb.  sewing  silk. 
1    laced  hat. 
22    plain  hats. 

1  nest  of  gilt  trunks. 

27    dozen  pistol  cap'd  knives. 
12    dozen  cutteaux  do. 

2  penknives. 

1  dozen  scissors. 

2  dozen  small  framed  glasses. 
2    dozen  looking  glasses. 

210  pounds  of  powder. 

430  pounds  of  bar  lead. 

100  flints. 

26  gun  locks. 

2  best  brass  bore  rifles. 

800  black  wampum. 

28,750  white  wampum. 

40  silver  arm  bands. 

24  gorgets. 

38f  dozen  scolloped  broaches, 

20  dozen  of  heart  broaches. 

50  dozen  of  shirt  broaches. 

5  lockets. 

27|  pairs  of  ear  bobs. 
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n 

shells  or  moons. 

12 

large  crosses. 

37} 

dozen  of  small  crosses. 

8 

moons 

16 

hair  pipes. 

4 

sham  cutteaux. 

1 

gross  of  jewsharps. 

3 

gross  of  rings. 

1 

gross  of  steel  thimbles. 

2 

rings  of  brass  wire. 

2 

bunches  of  barley  corns. 

6 

hatchets. 

1,300 

needles. 

160 

lbs.  of  Vermillion. 

310 

lbs.  of  tobacco. 

1 

box  of  soap. 

1 

dozen  quart  pots. 

18 

wine  glasses. 

2 

teapots. 

30 

pounds  of  cheese. 

332 

pounds  of  Muscariado  sugar. 

6 

pounds  of  hyson  tea. 

5 

pounds  of  pepper. 

32 

gallons  of  spirits. 

19 

bells. 

27 

bridles. 

1 

boat. 

in  the  court  op  claim& 
Ann  W.  Butler,  Administratrix  of  General  Bicuard  Butler, 

DECEASED,  V8.  ThE  UnITED  StATES. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

The  petition  presents  two  claims : 

The  first  is  for  the  sum  of  |4;256,  alleged  to  have  heen  lent  by  the 
intestate  to  the  United  States  on  the  14th  of  January,  1784.  Interest 
on  that  sum  is  also  claimed. 

There  is  no  evidence  whatever  of  this  demand  for  money  lent.  But 
if  there  were  evidence  of  the  alleged  loan,  the  claim  would  be  barred 
by  the  statute  of  limitations  of  the  12th  of  February,  1793. — (1  Stat, 
at  Large,  301.) 

The  other  claim  is  for  $411  60,  being  a  balance  in  favor  of  the  in- 
testate on  the  books  of  the  Begibter  of  the  Treasury.  The  entries  of 
the  debits  and  credits  in  the  account  in  which  the  balance  appears 
were  made  in  1786. 

The  intestate  was  killed  in  battle  in  1791.  According  to  the  peti- 
tion^ Congress  was  applied  to  in  1846  and  1854  for  an  allowance  oi 
said  claims,  but  no  action  was  taken  on  the  application. 
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With  regard  to  the  claim  of  $411  60,  the  only  evidence  to  sapport 
it  is  an  account  of  General  Butler  in  one  of  the  hooks  of  account  in 
the  office  of  the  Register  of  the  Treasury.  This  account  has,  on  the 
debit  side,  two  items,  which  are  added  up,  the  amount  being  $5,597  79. 
On  the  credit  side  there  are  three  items,  which  are  also  added  up ; 
the  amount  being  |6,009  49.  The  above  entries  are  in  black  ink. 
On  the  debit  side  of  the  account  and  below  the  other  entries^  there  is 
the  following  entry  in  red  ink,  viz :  "  288.  Bal.  $411  60."  What 
the  last  named  entry  in  red  ink,  with  the  figures  288,  means,  it  is 
impossible  to  ascertain  from  inspection.  A  copy  of  the  account,  as  it 
appears  on  the  books  of  the  Register  of  the  Treasury,  is  among  the 
papers  in  the  case. 

Considering  the  uncertainty  of  the  account  as  stated  above,  and  the 
fact  that  many  of  the  account  books  of  the  treasury  were,  many  years 
sioce,  destroyed  hy  fire,  and  considering  also  the  great  lapse  of  time — 
more  than  seventy  years — since  the  said  entries  of  debits  and  credits 
appear  to  have  been  made,  we  are  of  opinion  that,  without  some 
explanatory  evidence,  the  claimant  is  not  entitled  to  recover. 

Our  opinion  is,  therefore,  against  both  the  claims. 


35th  Conqrbss,  )  HOUSE  OF  REPRESENTATIVES.  J  Report  C.  C. 
lat  Session.     \  {      No.  137. 


CHRISTIANA  DENER,   WIDOW  OF  GEORGE  FREDERICK 

DENER. 


DicuBBB  15, 1857. — Committed  to  a  Committee  of  the  Whole  Hoom,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  CovKi  OF  Claius  submitted  the  following 

REPORT. 

To  the  Hon.  the  Senate  and  House  of  Representatives  of  the  United  States 

in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

CHRISTIANA  DENER  vs.   THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documents  received  from  the  United  States  Pension  Office,  trans- 
mitted to  House  of  Representatives. 

3.  Other  documents  offered  by  claimant,  in  evidence,  transmitted 
to  House  of  Representatives. 

4.  Claimant's  brief. 

5.  United  States  Solicitor's  brief. 

6.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
[seal.]  seal  of  said  Court  at  Washington,  this  seventh  day  of  Decem- 
ber, A.  D.,  1867. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


Pension  Office,  December  30,  1856. 

Sir  :  In  reply  to  your  note  of  the  18th  instant,  requesting  a  copy  of 
the  decision  of  this  office  in  the  case  of  Christiana  Dener,  widow  of 
George  Dener,  who  was  on  the  14th  of  December,  1852,  inscribed  on 
the  &>uth  Carolina  roll,  under  the  acts  of  July  7,  1838,  March  3, 
1843,  &c.,  or  any  other  papers  showing  the  time  allowed  for,  and  also 
information  as  to  whether  the  allowance  was  made  upon  the  evidence 
produced  by  her,  or  upon  other  evidence,  in  whole  or  in  part,  in  this 
office,  yoa  are  informed  that  the  decision  was  the  result  of  a  very 
thoroagh  examination  of  the  testimony,  principally  parol,  and  which 
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was  deemed  sufficient  to  authorize  the  admission  of  the  claim  for  three 
months'  service  as  a  private  and  seventeen  months'  service  as  a 
lieutenant.  The  allowance  was  made  upon  testimony  produced  by 
claimant  and  corroborative  testimony  found  with  the  papers  of  sundry 
pensioners  inscribed  upon  our  rolls.  For  the  character  of  the  former 
you  are  referred  to  the  copies  of  the  papers  in  the  case,  which  have  been 
transcribed  for  the  use  of  the  Court  of  Claims.  In  July,  1853,  the 
case  was  carried  by  appeal  to  the  Secretary  of  the  Interior,  who 
affirmed  the  decision  of  this  office,  rejecting  the  claim  for  increase. 
A  copy  of  the  report  to  the  Secretary,  and  on  which  his  decision  is 
founded,  is  herewith  submitted. 
Very  respectfully, 

GEO.  C.  WHITING,  Commissioner. 
John  D.  MoPhbrson,  Esq., 

Deputy  Solicitor  Court  of  Claims. 


I  hereby  certify  that  the  accompanying  pages,  numbered  from  one 
to  nineteen,  inclusive,  are  truly  copied  from  the  originals  on  file  in  the 
office  of  the  Commissioner  of  Pensions. 

J.  MINOT, 
Commissioner  of  Pensions. 

Be  it  remembered,  that  J.  Minot,  who  has  signed  the  foregoing  cer- 
tificate, is  Commissioner  of  Pensions,  and  that  to  his  attestations  full 
faith  and  credit  are  and  ought  to  be  given. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name,  and 
caused  the  seal  of  the  Department  to  be  affixed,  on  this  nine- 
[l.  s.]  teenth  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-six. 

Secretary  of  the  Interior. 


State  op  South  Carolina, 
District  of  Charleston^     \  *** 

On  this  14th  day  of  August,  1838,  personally  appeared  before  the 
undersigned  Mrs.  Christiana  Dener,  aged  seventy-two  years,  and  a 
resident  of  the  city  of  Charleston,  who,  being  duly  sworn  according  to 
law,  doth  on  her  oath  make  the  following  declaration,  in  order  to  be 
entitled  to  the  provisions  made  by  the  act  of  Congress  passed  July  7, 
1838,  entitled  ''An  act  granting  half-pay  and  pensions  to  certain 
widows,"  that  she  was  married  to  George  Frederick  Dener,  who  wM, 
during  the  war  of  the  revolution,  first  enrolled  (as  she  has  frequently 
heard  her  husband  relate,  and  as  she  verily  believes)  in  a  corps  called 
the  light  infantry  of  Charleston,  commanded  by  Captain  Prioleau,  in 
the  year  1776,  and  served  in  the  same  up  to  the  surrender  of  Charles^ 
ton,  in  May,  1780.  Deponent  saith  that,  during  this  period,  he 
served  for  more  than  twelve  months  under  arms,  with  the  raak  of 
lieutenant  in  said  corps,  and  in  actual  service.     Deponent  saith  that. 
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while  he  was  so  a  lieutenant  in  said  company,  he  served  at  the  battles 
at  Beaufort,  Stono,  and  Savannah,  in  1779,  and  at  the  siege  of  Char- 
leston, in  May,  1780,  and  that,  at  the  surrender  of  that  city,  he  was, 
while  so  a  lieutenant  and  under  arms,  taken  prisoner,  and  retained 
80  a  prisoner  on  parol  for  more  than  twelve  months.  Deponent  saith 
that,  after  being  so  a  prisoner  in  said  city  to  the  British  twelve 
months,  he  escaped  to  the  camp  of  Marion,  some  miles  from  the  city, 
and  after  being  there  some  time  it  was  proposed,  and  so  carried  into 
effect,  to  reorganize  the  German  fusileer  company,  and  said  G.  F. 
Dener  was  commissioned  a  lieutenant  in  same;  and  deponent  saith, 
that  be  held  the  same  sank  of  lieutenant  in  said  company  of  German 
fusileers  (Bener  being  then  captain)  from  the  1st  of  September,  1782, 
the  period  of  the  reorganization  of  the  corps  aforesaid,  until  Septem- 
ber, 1783,  and  for  many  years  afterwards,  and  in  this  way,  deponent 
saith,  her  husband,  the  aforesaid  George  Frederick  Dener,  served 
under  arms  more  than  two  years  during  the  war  of  the  revolution,  as 
aforesaid. 

Deponent  further  saith,  that  she  was  married  to  the  said  George 
Frederick  Dener  on  the  15th  day  of  March,  1787,  the  same  being 
regularly  registered  in  her  bible,  and  that  her  husband,  the  aforesaid 
6.  F.  Dener,  died  on  the  27th  July,  1796 ;  that  she  was  not  married 
to  him  prior  to  his  leaving  the  service,  but  the  marriage  took  place 
previous  to  the  1st  of  January,  1794,  viz :  at  the  time  above  stated ; 
and  that  she  is  now  a  widow  in  limited  circumstances,  having  never 
since  intermarried. 

CHRISTIANA  DENER. 

Sworn  to  and  subscribed  before  me  the  day  and  year  above  written, 
and  I  also  certify  the  credibility  of  the  affiant,  the  word  Daniel  in  the 
first  line  duly  authenticated. 

WILLIAM  LEE, 
District  Judge^  SoiUh  Carolina, 


Charlbbton,  South  Carolina, 

Augtiat  27,  1838. 

Lutheran  Church  of  Oerman  ProtestarUs, 

The  following  extracts  are  furnished  from  the  records  of  this 
church,  viz : 

"  Married,  on  the  15th  of  March,  1787,  by  the  Rev.  Mr.  T.  N.  Mar- 
tin, George  F.  Dener  to  Christiana  Speidel." 

"George  Dener  was  interred  in  the  cemetery  of  the  Lutheran 
church  on  the  27th  of  July,  1795.''  The  Rev.  John  C.  Taber  was 
then  the  pastor  of  th«  church. 

I  certify  the  above  to  be  correct. 

JACOB  P.  MINTZING, 

President. 

Sworn  and  subscribed  14th  day  of  September,  1838. 
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State  op  South  Carolina, 
District  of  Charleston. 

Od  this  14th  day  of  August,  1838,  personally  appeared  before  the 
undersigned  Captain  John  Strobel,  aged  64  years,  and  resident  of  the 
city  of  Charleston,  who  being  duly  sworn  according  to  law,  deposetb 
that  he  was  well  acquainted  with  the  late  George  Frederick  Dener, 
formerly  of  the  city  of  Charleston,  deceased,  and  is  well  acquainted 
with  his  widow,  who  now  applies  for  a  pension,  viz :  Mrs.  Christiana 
Dener,  of  said  Charleston  ;  deponent  saith  that  he  has  reason  to  be- 
lieve, and  has  no  doubt  of  the  fact,  being  acquainted  with  the  said 
Dener  at  the  commencement  of  the  revolution,  joined  a  corps  called 
the  Charleston  light  infantry,  and  commanded  by  Captain  Prioleau, 
and  served  in  same  for  two  years  during  the  war  of  the  revolution, 
and  saith  he  believes  and  has  no  doubt  that  he  held  the  rank  of  lieu- 
tenant in  this  corps  for  twelve  months  previous  to  the  surrender  of 
Charleston,  in  May,  1780,  and  that  it  was  while  he  was  so,  an  officer, 
he  served  at  Port  Royal,  Stono,  Savannah,  and  at  the  seige  of  Charles- 
ton ;  deponent  saith  he  heard,  and  always  believed  it,  that  said  Dener 
became  a*  prisoner  to  the  British  at  the  fall  of  Charleston,  and  re- 
mained so  a  prisoner  (being  taken  while  under  arms)  for  twelve  months ; 
he  then^  as  xhis  deponent  always  heard  and  believes,  made  his  way  to 
Marion's  camp,  and  about  the  month  of  September,  1782,  the  "  Ger- 
man Fusileers"  company  was  tl)en  are- organized,  and  deponent's  father, 
Daniel  Strobel,  was  commissioned  captain,  and  said  G.  F.  Dener  then 
and  there  made  lieutenant  from  the  month  of  September,  1782,  until 
the  month  of  September,  1783,  and  for  many  years  thereafter ;  depo- 
nent saith  that  he  joined  said  corps  in  1791,  and  held  commission  in 
same,  either  as  a  lieutenant  or  captain,  for  nearly  fourteen  years,  and 
is,  therefore,  well  acquainted  with  the  history  of  the  company  ;  depo- 
nent further  saith  that  he  was  present  at  the  marriage  of  said  G.  F. 
Dener  to  said  Christiana  Dener,  in  the  year  1787  ;  and  that  said  G.  F. 
Dener  died  in  the  year  1795,  and  that  said  Christiana  has  remained  his 
widow  ever  since,  always  maintaining  a  reputable  character. 

JOHN  STROBEL. 

Sworn  to  and  subscribed  the  day  and  year  above  written. 

State  of  Sluth  Carolina,  ) 
District  of  Charleston^     \     ' 

On  this  30th  day  of  October,  1838,  personally  appeared  before  the 
undersigned  Mr.  William  Purse,  aged  76  years,  a  resident  of  Charles- 
ton, and  a  revolutionary  pensioner,  who^  being  duly  sworn,  deposetb  : 
That  he  was  acquainted  with  G.  F.  Dener  during  the  war  of  the 
revolution ;  that  he  remembers  him  as  wearing  the  uniform  of  the 
*'  German  Fusileers,''  as  a  lieutenant,  and  has  every  reason  to  beliere 
he  served  in  this  company  during  the  war,  at  least  twelve  months, 
and  with  the  rank  ol'  lieutenant.  Deponent  saith  he  has  always 
heard  Mrs.  Dener,  said  G.  F.  Dener's  widow,  (now  an  applicant  for  a 
pension,)  spoken  of  as  a  respectable  married  lady  of  excellent  character. 

WM.  PURSE. 

Sworn  and  subscribed  on  the  day  and  year  above  written. 


CHRISTIANA  DENEB.  5 

State  of  South  Cabolika,  ) 
District  of  Charleston^    $     ' 

On  this  first  day  of  November,  1838,  personally  appeared  before  the 
undersigned  W.  Barbara  Oraber,  aged  78  years,  a  resident  of 
Charleston,  who,  being  duly  sworn,  deposeth :  That  she  was  acquainted 
with  Greorge  Frederick  Dener,  late  of  Charleston,  deceased, ;  that 
she  knew  him  during  the  war  of  the  revolution  as  an  officer,  and,  as 
she  believes,  a  lieutenant  in  the  German  fusileer  company ;  that  de- 
ponent lived  in  Charleston  during  said  period,  both  before  and  after 
the  siege,  and  that  her  belief  is  that  she  knew  him  to  be  so  an  officer 
for  more  than  one  year,  and,  it  may  be,  two  ;  but  she  cannot  speak 
positively  as  to  the  period  of  his  service,  but  remembers  him  well 
daring  the  war.  Deponent  says  she  has  always  heard  of  his  widow, 
the  present  Mrs.  Christiana  Dener,  as  being  a  respectable  married 
lady,  whose  statements  are  entitled  to  credit,  and  deponent  says  she 
has  reason  to  believe  said  George  Frederick  Dener  was  married  to  said 
Christiana  Dener  in  the  year  1787^  and  that  said  George  Frederick 
Dener  died  in  the  year  1795. 

W.  B.  GBDBEB. 

Sworn  and  subscribed  the  day  and  year  above  written. 

State  op  South  Carolina,  ) 
District  of  Charleston^     )     * 

On  this  27th  day  of  October,  18^8,  personally  appeared  before  the 
undersigned  Mrs.  Sarah  Godfrey,  aged  71  years,  a  resident  of  Charles- 
ton, who,  being  duly  sworn  according  to  law,  deposeth :  That  she 
remembers  well  the  late  George  Frederick  Dener  during  the  war  of 
the  revolution  as  being  in  the  ''German  Fusileer  Company"  as  an 
officer^  and  she  has  reason  to  believe  a  lieutenant ;  and  that  he  served 
in  the  same  previous  to  the  fall  of  Charleston  one  year,  and  that  at  the 
surrender  of  the  same^  she  has  reason  to  believe  he  was  among  those 
who  were  taken  prisoners  bearing  arms,  and  that  he  remained  so  a 
prisoner  twelve  months  to  the  enemy.  Deponent  saith  that  she  has 
every  reason  to  believe  that  the  present  Mrs.  Christiana  Dener  is  his 
widow,  and  that  she  was  married  to  the  said  George  Frederick  Dener 
in  the  year  1787,  and  that  said  George  died  in  the  year  1795;  and 
that  said  Christiana  is  a  lady  of  respectable  character,  whose  state* 
mente  are  entitled  to  credit. 

SABAH  GODFBEY. 

Daly  sworn  to. 

State  of  South  Carolina, 
District  of  Charleston. 

On  this  1st  day  of  November,  1838,  personally  appeared  before  the 
undersigned  Mr.  Joseph  Bighton,  aged  76,  and  a  resident  of 
Charleston,  who  being  auly  sworn  according  to  law,  deposeth  :  That 
he  remembers  to  have  seen  George  Frederick  Dener  during  the  war 
of  the  revolution  under  arms,  serving  in  the  '^  German  fusileers,"  and 
deponent  says  he  has  reason  to  believe  he  served  during  said  war 
twelve  months  previous  to  the  fall  of  Charleston,  in  May,  1780,  and 
tliat  when  the  city  surrendered  deponent  has  reason  to  believe  he  was 
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made  a  prisoner  while  under  arms,  and  detained  by  the  eneny  twelve 
months ;  deponent  remembers  well  that  he  wore  the  uniform  of  an  of- 
ficer in  said  ^'  German  fusileer  company/'  but  deponent  cannot  now 
bring  to  his  recollection  whether  he  was  so  an  officer  before  the  sur- 
render of  the  city,  as  he  has  no  doubt  he  was  shortly  after  that  event. 
Deponent  paith,  he  has  every  reason  to  believe  said  G.  F.  Dener  was 
married  to  said  Christiana  Dener,  in  the  year  1787,  and  that  said  G. 
F.  Dener  died  in  the  year  1795,  and  that  said  Christiana  is  his 
widow,  and  that  her  statements  are  entitled  to  credit. 

JOS.  RIGHTON. 
Duly  sworn  to. 

State  of  South  Carolina, 
District  of  Charleston. 

On  this  13th  day  of  September,  1838,  personally  appeared  before 
the  undersigned  Mr.  John  Cart,  aged  76  years,  a  resident  of  Charles- 
ton and  a  revolutionary  pensioner,  who,  being  duly  sworn,  deposetb: 
That  he  was  personally  acquainted  with  George  Frederick  Dener 
during  the  war  of  the  revolution  and  subsequently,  for  the  families 
of  said  Dener  and  of  deponent  were  on  terms  of  intimacy.  Deponf^nt 
saith,  that  said  G.  F.  Dener  was  a  commissioned  officer  and,  as  he 
believes,  a  lieutenant  during  said  war,  and  served  with  this  rank  for 
two  years  and  more,  to  wit:  from  the  year  1779  to  the  end  of  the 
war  in  April,  1783.  Deponent  saith,  he,  (said  Dener,)  served  in  the 
German  fusileers  during  this  period,  and  that  if  he  served  in 
another  company  previously  he  does  not  now  recollect  it.  Deponent 
saith,  that  he  was  so  a  lieutenant  at  the  surrender  of  Charleston, 
and  was  made  a  prisoner  on  parol  for  twelve  months.  Deponent 
saith,  that  after  the  evacuation  of  the  city  in  December,  1782,  by  the 
British,  said  corps  was  revived,  and  said  Dener  was  commissioned  in 
it  and  remained  an  officer  of  it  to  the  time  of  his  death  in  1795.  De- 
ponent saith  he  was  a  prisoner  to  the  British  also,  upon  the  sur- 
render of  Charleston,  in  May,  1780,  and  speaks  of  Doner's  service 
and  imprisonment  from  his  personal  knowledge.  Deponent  saith  he 
has  reason  to  beliove  said  G.  F.  Dener  married  Christiana  Dener  in 
1787  ;  that  she  is  now  his  widow,  and  that  her  statements  are  entitled 
to  full  credit. 

JOHN  CART, 

Duly  sworn  to. 

State  op  South  Carolina,  ? 

City  of  Charleston^      )     ' 

Be  it  known,  that  on  this  12th  day  of  July,  anno  Domini  1851, 
before  the  undersigned,  a  justice  of  the  peace  in  and  for  the  city  and  State 
aforesaid,  personally  appeared  Christiana  Dener,  a  resident  of  the  city 
of  Charleston  and  State  of  South  Carolina,  and  made  oath  accor- 
ding to  law,  that  she  is  the  identical  Christiana  Dener  who  applied 
for  a  pension  under  the  act  of  7th  July,  1838,  as  the  widow  of  George 
Frederick  Dener,  who  was  a  revolutionary  officer  of  the  United 
States  from  the  State  of  South  Carolina ;  that  she  has  been  informed 
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that  the  said  pension  oagbt  to  be  allowed ;  that  she  is  directlj  in* 
terested  as  a  claimant  in  said  pension,  and  makes  this  affidavit  to  be 
filed  with  such  additional  evidence  or  argument  as  mj  agent  may  use 
in  prosecuting  said  claim. 

CHRISTIANNA  DENER. 
Duly  sworn  to,  &c. 

Know  all  men  by  these  presents  that  I,  Christiana  Dener,  of  the 
city  of  Charleston  in  the  State  of  South  Carolina,  hereby  constitute 
and  appoint  Geo.  Little,  of  Kaleigh,  North  Carolina,  my  true  and 
lawful  attorney  and  agent,  &c. 

Signed  and  duly  executed  on  the  12th  day  of  July,  1851. 

Statb  of  South  Carolina, 
District  of  Charleston, 

On  this  24th  day  of  July,  1839,  perAonally  appeared  Daniel  Hol- 
beck,  esquire,  attorney  at  law,  resident  of  Charleston,  who  being 
sworn,  deposeth  that  he  is  the  keeper  of  the  records  and  treasurer  of 
the  German  fusileer  company  and  society,  and  saith  that  the  records 
of  the  corps  from  1779  to.  1783  are  not  in  his  possession,  nor  does  he 
know  where  they  are,  the  general  impression  is  they  are  lost;  saith 
he  makes  this  declaration  in  reference  to  the  claim  of  the  widow  of 
George  Frederick  Doner,  and  that  hence  any  information  that  might 
be  obtained  from  said  record  is  in  this  manner  not  to  be  had. 

DANL.  HOLBECK, 
Treasurer  and  keeper  of  records  of  OermanfiLsileer  company  and  society. 

South  Carolina,       ) 
District  of  Charleston^  )     ' 

On  this  24th  day  of  July,  1839,  personally  appeared  George  B. 
Eckhardt,  esq.,  aged  forty-four,  city  attorney,  residing  in  Charleston, 
who,  being  sworn,  deposeth:  That  he  has  been  a  member  of  said  German 
fasileer  company  since  1814,  and  captain  of  it  froml820  to  1828,  and 
that  it  is  his  belief,  and  he  believes  the  general  opinion  of  competent 
parties,  that  the  said  George  F.  Doner  was  a  member  of  the  German 
fasileer  company  at  some  time  during  the  period  of  the  revolution, 
and  that  the  records  of  the  said  company  from  1780  to  a  period  su1> 
Bequent  to  the  peace  of  1783  are  lost,  and  are  not  forthcoming,  and  that, 
therefore,  any  evidence  deducible  from  them  of  revolutionary  services 
are,  of  course,  not  to  oe  had. 

GEORGE  B.  ECKHARDT. 

Duly  sworn  to. 

Statb  of  South  Carolina,  ) 
Edgefield  District.        J  **' 

Personally  appeared  John  Strobel,  who,  being  duly  sworn,  says : 
That  be  is  a  native  of  Charleston,  in  the  State  aforesaid  ;  that  he  is 
now  seventy-six  years  of  age ;  that  he  resided  in  Charleston  from  the 
time  of  his  birth  until  the  year  1848,  when  he  removed  into  Edge- 
field district,  where  he  now  resides ;  that  he  knew  George  F.  Dener 
in  his  lifetime,  who  was  first  lieutenant  of  the  German  fusilieer  company 
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from  the  year  1779  to  1785,  in  accordance  with  its  roll-book,  when 
Daniel  Strobel,  the  father  of  this  deponent,  waa  captain  of  said  com- 
pany, to  wit :  from  the  year  1779  to  1797.  This  deponent  also  posi- 
tively knew  that  upon  the  evacuation  of  Charleston  in  December,  1782, 
the  German  fusileer  company  marched  into  Charleston  from  George- 
town, under  the  command  of  his  father,  at  which  time  George  F. 
Dener  was  first  lieutenant.  This  deponent  further  says  that  he  was 
personally  and  intimately  acquainted  with  the  said  George  F.  Dener 
up  to  the  time  of  his  death,  which  took  place  in  the  summer  of  1795, 
and  that  he  was  and  is  personally  acquainted  with  his  widow,  Mrs. 
Christiana  Dener,  who  now  resides  in  the  family  residence,  in  Maz- 
zock  street,  city  of  Charleston,  where  her  husband  died,  and  where 
there  is  a  portrait  of  the  said  George  F.  Dener,  in  the  costume  of  said 
company  at  the  time  when  he  was  lieutenant.  This  deponent  further 
says  that  he  became  a  member  of  the  said  company  on  the  7th  June, 
1794,  and  that  he  served  as  ensign,  lieutenant,  and  captain  up  to  the 
year  1814,  and  that  his  father  and  Lieutenant  Dener  were  among  the 
first  original  founders  of  the  German  fiisileer  society,  a  charitable 
institution  formed  out  of  said  company  in  1792,  which  now  exists  ; 
and  also,  that  the  said  Lieutenant  Dener  was  a  member  of  another 
society,  called  the  German  fusileer  society,  which  is  also  now  in  ex- 
istence, and  from  which  the  said  Mrs.  Christiana  Dener,  in  conse- 
quence of  her  husband  having  been  a  member  at  the  time  of  his 
death,  receives  a  small  annuity. 

JOHN  STROBEL. 

Sworn  to  before  me,  this  22d  day  of  October,  A.  D.  1851. 

J.  J.  SENTELL,  M.  E,  D. 

State  of  South  Carolina,  ) 
City  of  CharleatoTij       \ 

I  hereby  certify  that  I  have  been  a  member  of  the  Grerman  fusileer 
company  and  society  for  the  last  26  years,  having  joined  the  same 
when  I  was  eighteen  years  of  age,  and  have  been  treasurer  and  keeper 
of  the  archives  of  said  company  and  society  from  the  year  1832,  and 
have  been  ever  since  I  received  the  said  archives  from  my  predecessor, 
the  late  Colonel  Jacob  Sass,  a  member  who  had  been  custodian  of  the 
said  archives  of  said  company  from  the  revolution.  This  deponent 
finds,  by  one  of  the  original  books  of  minutes  of  said  company  in  his 
possession  as  treasurer,  extending  from  1776  to  1779  at  the  Marine 
and  Magazine  Guard  in  Charleston  district ;  this  deponent  is  a  grand- 
son of  one  of  the  original  members  who  formed  the  company  in  1775. 
Deponent  has  often  heard  his  father  (who  was  ca][!^tain  of  said  com- 
pany for  nine  years)  say  that  one  of  the  original  books  of  minutes, 
extending  from  1779  to  the  evacuation  of  Charleston  by  the  British 
on  the  14th  of  December,  1782,  was  lost  in  consequence  of  the  confu- 
sion and  unsettled  state  of  the  times.  This  deponent  has  no  doubt  of 
the  fact  from  tradition,  that  George  F.  Dener  was  first  lieutenant  of 
the  German  fusileer  company  from  1779  to  1785.  This  deponent  is 
well  acquainted  with  Mr.  John  Strobel,  whose  afiidavit  accompanies; 
who  is  an  aged  citizen  and  who  is  a  gentleman  of  known  veracity  and 
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truth^and  who  was  a  comrade  in  arms  of  this  deponeat's  grandfather, 
and  that  he  is  the  only  one  living  that  can  be  referred  to  in  this 
matter  for  positive  proof,  as  no  other  is  known  to  be  living  who  is  the 
son  of  the  original  members  who  can  be  found.  This  deponent  is  also 
acquainted  with  Mrs.  Christiana  Dener,  who  is  a  lady  of  respecta- 
bility^ now  aged  about  85  years,  and  has  often  heard  of  her  husband 
from  the  old  German  settlers  of  this  county,  who  are  now  dead,  and 
has  no  doubt  whatever  as  to  her  right  of  pension  by  being  the  widow 
of  a  revolutionary  officer. 
Given  under  my  hand  and  seal  this  26th  day  of  October,  A.  D.  1851. 

DANIEL  HORLBECK, 
Treasurer  and  Keeper  of  the  Archives  of  the 
Oerman  Fvsileer  Company  and  Society. 
Duly  authenticated. 

State  of  South  Carolina, 
City  of  Charleston, 

Personally  appeared  Edward  Cranston,  who,  being  sworn,  says : 
That  he  is  the  grandson  of  Mrs.  Christiana  Doner,  who  is  an  appli- 
cant for  a  pension  as  the  widow  of  Lieutenant  Geo.  F.  Dener.  This 
deponent  is  thirty-seven  years  old  ;  that  he  was  born  in  his  grand- 
mother's house,  situated  in  Mazzock  street,  which  was  left  to  ner  by 
her  husband,  Mr.  Geo.  F.  Dener ;  that  he  has  been  living  with  her 
all  his  life,  and  still  continues  to  do  so  ;  that  from  his  earliest  recol- 
lection he  distinctly  remembers  an  old  oil  painting  that  has  hung  up 
in  the  house,  and  still  remains  there,  which  he  has  alway  understood 
to  be  the  portraitof  his  grandfather,  Geo.  F.  Dener.  Said  portrait  is  an 
old  painting  about  three  feet  square,  set  in  a  gilt  frame  and  represents 
a  person  in  military  uniform  with  an  epaulette  on  the  left  shoulder, 
with  a  scarlet  sash  and  a  gorget  on  the  breast,  the  hilt  of  \\iQ  sword 
apparent,  the  coat  of  blue  color,  with  red  facing,  being,  as  this  depo- 
nent is  informed,  the  uniform  of  the  German  fusileer  company *of  that 
day. 

EDWARD  CRANSTON. 

Sworn  to  and  duly  authenticated  on  the  22d  October^  1851. 

Statb  of  Sooth  Carolina, 
Charleston  District, 

Personally  appeared  before  me  William  B.  Fickliug,  esq.,  attorney 
at  law,  who,  being  duly  sworn,  makes  oath  and  says,  that  he  knew  Mrs. 
Christiana  Dener,  who  was  the  widow  of  George  F.  Dener,  a  private 
and  lieutenant  in  the  German  fusileer  company,  during  the  war  of 
the  revolution  ;  that  the  said  Mrs.  Christiana  Dener  was,  during  the 
latter  years  of  her  life,  in  the  receipt  of  a  pension  from  the  government 
of  the  United  States,  as  the  widow  of  the  said  George  F.  Dener, 
which  fact  is  within  the  knowledge  of  this  deponent  from  his  hav- 
ing in  March  and  September  of  each  year  for  several  years  past  pre- 
pared the  papers  neoessary  for  her  to  receive  her  pension  from  J.  C. 
Cochran^  pension  agent,  at  Charleston ;  that  the  said  Mrs.  Christiana 
Dener  departed  this  life  on  or  about  the  thirty-first  day  of  March,  in 
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the  year  eighteen  hundred  and  fifty-six,  leaying  no  children  snr* 
yiving  her,  and  only  one  grandson,  Harold  Cranston,  the  child  of  her 
deceased  daughter,  and  who  is  her  only  surviving  heir  and  descendant, 
and  that  the  said  Harold  Cranston  is  the  sole  heir  and  executor  of  her 
last  will  and  testament,  and  is  now  alive  and  resides  at  Charleston, 
in  the  district  and  State  aforesaid. 

W.  B.  FICKLING. 
Sworn  to  before  me,  the  22d  September,  1856, 

W.  W.  WILBER, 

Notary  Pvblic. 

The  Statb  of  South  Carolina,  )  Official  Court  of  General  Sessions 
Charleston  District,  \  and  Common  Pleas. 

I,  Daniel  Horlbeck,  clerk  of  said  court,  hereby  certify  that  W.  W. 
Wilber,  whose  genuine  signature  appears  within,  is  and  was  at  the 
time  of  signing  the  same  a  notary  public,  and  ex-officio  magistrate, 
duly  authorized  and  qualified  to  administer  oaths  and  take  acknow- 
ledgments ;  that  his  attestation  is  in  due  form  of  law  ;  that  full  faith 
and  credit  are  to  be  given  thereunto  ;  that  said  court  is  a  court  of  gen- 
eral record  and  jurisdiction,  having  a  seal. 

r        -•  Witness  my  hand  and  seal  of  said  court  at  Charleston,  this 

L^-  ^-J  30th  September,  A.  D.  1856. 

DANIEL  HORLBECK, 
Clerk  General  Seasums  Common  Pleas. 

I,  George  Buist,  esq.,  ordinary,  do  hereby  certify  that  Harold 
Cranston,  of  Charleston,  is  the  sole  qualified  executor  of  the  last  will 
and  testament  of  Christiana  Doner,  late  of  the  city  of  Charleston, 
widow,  deceased. 

Given  under  my  hand  and  the  seal  of  this  court,  this  twenty-fifth 
[sBAL.l     day  of  February,  A.  D.  1857. 

GEORGE  BUIST, 
Ordinary  and  Judge  of  JProbaie, 


Washington,  December  15, 1851. 

Sir:  I  have  the  honor  of  your  official  communication  of  25th  ult., 
"in  the  case  of  Catharine  Dener,  widow  of  George  Frederick,"  in 
which  you  say :  "I  find  among  them  (the  papers)  no  power  of  attorney 
appointing  you  to  act  in  the  matter,"  &c.  t  stand  prepared  to  prove 
that  I  exhibited  an  ample  power  of  attorney  from  the  claimant,  exe- 
cuted substantially  in  the  forms  prescribed  by  your  office,  and  which 
was  duly  filed  therein,  upon  which  I  was  permitted  by  the  proper 
fixnctionaries  to  make  a  thorough  examination  of  all  the  papers  on  file 
in  this  case,  and  to  take  a  complete  substantial  synopsis  of  the  ovidenoe 
on  file  in  the  case,  which  I  now  have  ;  and  if  that  power  of  attorney 
has  been  mislaid  in  your  office,  and  is  not  to  be  found  where  it  perhaps 
should  be,  in  juxtaposition  with  the  papers  in  the  case,  the  fault  is 
certainly  not  mine ;  nor  can  I  conceive  with  what  propriety,  reason, 
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or  justice,  I,  or  the  claimant,  should  he  snhjected  to  any  delay,  trouhle, 
or  inoonTenience  in  consequence  of  any  official  mismanagement  or 
dereliction ;  nor  do  I  suppose  for  a  moment  that  any  will  ensue.  In 
your  letter  ahove  referred  to,  you  also  say :  '^  The  papers  transmitted 
to  this  office  hy  you  in  the  case  of  Catharine  Dener,"  &c.  It  is  not 
yery  likely  that  I  would  he  entrusted  with  the  transmission  of  papers 
in  the  case  if  I  were  not  clothed  with  the  authority  to  act  ''  in  the 
matter,  "and  as  an  evidence  (if  it  were  wanting)  of  my  continued 
sufficiently  authorized  agency  ^'  in  the  matter,"  and  that  I  am  not  a 
usurper,  assuming  the  exercise  of  power  not  properly  conferred  upon 
me,  I  am  instruct^  to  present  herewith  important  additional  evidence 
in  support  of  the  claim  of  Mrs.  Doner. 

Upon  an  examination  of  the  papers  on  file  in  this  case,  I  considered 
the  claim  clearly  established  hy  the  evidence  originally  deduced,  and 
found  it  impossible  to  imagine  upon  what  ground  the  claim  had  been 
suspended  by  your  predecessor  ;  therefore,  in  the  letter  I  had  the  honor 
to  address  you  upon  the  subject,  under  date  of  7th  October  last,  I 
deemed  it  quite  sufficient,  at  the  request  of  the  claimant,  respectfully 
to  solicit  a  re-examination  of  the  case,  and  to  advert  briefly,  as  I  did, 
to  a  few  of  the  most  material  parts  of  the  evidence,  in  support  of  the 
claim^  not  doubting  ior  a  moment  that  the  case  would  be  taken  up, 
as  it  were,  de  novOy  without  bias  or  prejudice  growing  out  of  the  ad- 
Terse  decision  of  your  predecessor,  and  receive  that  respectful,  full  and 
fair  consideration  and  adjudication  demanded  by  its  merits  and  legality, 
and  a  proper  discharge  of  official  duty,  in  which  event,  I  as  confidently 
predicted  the  prompt  issuance  of  a  pension  certificate,  and  so  jBidvised 
the  claimant.  But  instead  of  this,  I  have  been  met  by  a  reiteration 
of  the  objections  raised  by  your  predecessor,  the  utter  unreasonable- 
ness and  untenableness  of  which  I  beg  most  respectfully  to  show. 
But  before  I  enter  upon  the  body  of  this  case,  I  beg  leave  to  make  a 
few  remarks,  arising  out  of,  and  applicable  to,  this  and  all  similar 
cases. 

It  was  doubtless  the  intention  of  Congress,  in  the  enactment  of  pen- 
sion laws,  that  the  common  law  and  equity  rules,  as  to  the  sufficiency 
of  evidence,  should  prevail  in  their  execution.  The  converse  of  this 
proposition  will  not,  I  feel  sure,  be  maintained  by  any  intelligent  and 
candid  mind.  It  is  quite  too  evident  to  admit  of  a  doubt,  that  if 
Congress  had  intended  that  a  higher  standard  of  evidence  should  be 
required  in  the  adjudication  of  this  class  of  claims  than  would  be 
sufficient  to  satisfy  the  minds  of  an  intelligent  court  and  jury,  they 
would  have  said  so.  If  there  is  any  tribunal  in  this  country,  either 
legislative,  executive,  governmental,  departmental,  or  judicial,  that  is 
not,  or  which  should  not  be  bound  by  the  common  law  and  equity 
rules  of  evidence  as  established,  and  uniformly  adhered  to,  in  every 
judicial  tribunal,  in  every  government  making  the  least  pretensions  to 
freedom  from  the  days  of  Justinian  to  the  present  time,  I  have  yet  to 
know  it. 

I  say,  if  there  is  any  tribunal  or  authority  in  this  land  of  boasted 
liberal  laws,  unknown,  superior  to,  and  disregardful  of  the  common 
law  of  England,  as  applicable  to  the  particular  case  in  question,  I 
ihould  like  to  know  it,  and  it  is  time  the  public  should  know  it. 
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Justice  Story  says  there  is  no  such  tribunal  or  authority. 

It  is  matter  of  judicial  history  that  our  ancestors  brought  with  them 
from  the  mother  country  the  common  law  of  England,  or  at  least  so 
much  of  it  as  was  adapted  to  their  new  condition,  and  that  the  same 
has  been  recognized  aod  adapted  by  the  general  and  all  the  State  and 
territorial  governments,  with  certain  modifications.  But  whatever 
modifications  may  have  been  found  necessary  by  our  new  state  of 
things  and  new  forms  of  government,  that  branch  of  England's  boasted 
system  of  jurisprudence  relating  to  evidence,  especially  the  sufliciency 
of  evidence,  has  been  adopted  unaltered  and  unmodified,  in  all  its 
length  and  breadth,  by  the  general  and  every  State  government,  and 
considered  of  absolutely  binding  authority  in  every  judicial  tribunal 
m  this  broad  republic.  That  degree  of  evidence  which  was  sufficient 
to  carry  conviction  to  the  mind  of  a  Littleton,  a  Coke,  a  Hale,  a 
Bacon,  and  a  Mansfield,  has  ever  been  sufficient  to  satisfy  the  mind  of 
a  Marshall,  a  Kent,  a  Story,  and  a  Taney  ;  and  will  it  not  suffice  for 
your  mind  ;  I  trow  it  will  ?  And,  if  so,  the  result  of  the  present  case 
can  no  longer  be  doubtful ! 

Appropoa:  Mr.  Story,  in  one  of  his  admirable  works,  after  remark- 
ing generally  that  the  courts  of  the  United  States  and  of  the  several 
States,  as  well  as  the  State  legislatures  and  the  Congress  of  the  United 
States,  are  bound  by  the  common  law  rules  ef  evidence,  proceeds  to 
say,  totidem  verbis :  **  The  general  rules  of  law  and  evidence  applicable 
to  common  trials  are  interposed  to  prevent  the  party  against  the  ex- 
ercise of  wanton  and  arbitrary  power.*' 

In  the  case  under  consideration,  it  is  claimed  that  George  F.  Dener, 
of  South  Carolina^  served  as  a  lieutenant  in  the  revolutionary  war.  In 
answer  to  this,  in  the  report  before  me,  you  say :  "  The  regulations 
require  that  the  rank  of  a  commissioned  officer  shall  be  established  by 
the  production  of  his  commission,  or  of  some  other  record,  or  docu- 
mentary testimony,"  &c.  You  further  say,  in  substance,  that,  **  before 
a  pension  can  be  granted  to  claimant  she  must  show  by  record  evidence 
that  her  husband  served  as  a  lieutenant,"  &c.  If  this  is  a  governing 
regulation  in  your  department,  and  I  am  to  understand  therefrom 
that  nothing  short  of  record  or  documentary  evidence  will  be  sufficient 
to  establish  a  claim  for  services  as  an  officer,  the  rule  or  regulation 
strikes  at  the  very  root,  and  is  subversive  of  all  the  above  named  land 
marks  of  English  and  American  jurisprudence.  But  I  do  not  sojunder- 
stand  it.  I  have  also  carefully  examined  in  vain  your  published  official 
regulations  for  the  enunciation  of  any  such  a  rule.  You  say :  "  The 
rank  of  a  commissioned  officer  shall  be  established  by  the  production 
of  record  evidence,"  &c. ;  doubtless  it  would  be  '^established  by  the 
production  of  record  evidence, '  *  &c.  But  I  do  not  thereby  so  understand 
you,  nor  do  I  presume  you  would  pretend  to  say  that  a  parol  evi- 
dence would  not  be  sufficient  to  establish  the  same  fact,  in  the  absence 
of  record  evidence.  It  would  not  be  within  the  prerogative  of  the 
Secretary  or  any  other  public  functionary  to  establish  any  such  a  rule 
or  regulation.  Such  a  rule  or  regulation  would  be  a  species  of  execa- 
tive  legislation  not  contemplated  by  Congress,  and  at  variance  with 
the  true  intent  and  spirit  of  the  pension  laws.  When  Congress  de- 
volved upon  the  Secretary  the  duty  of  executing  the  pension  laws. 
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Tinder  such  rules  and  regulations  as  he  might  prescribe,  they  did  not 
expect  him  to  adopt  an  arbitrary  system  of  rules  and  regulations  in 
regard  to  the  character  and  degree  of  evidence  unknown  and  unprac- 
ticed  in  judicial  tribunals,  and  calculated  to  defeat  the  objects  and 
ends  of  those  laws. 

They  expected  his  rules  and  regulations  to  be  merely  ancillary  and 
subordinate  to  the  design  of  the  laws,  and  be  confined  to  the  forms  of 
application,  modes  of  authenticating  papers,  &c.  I  say  it  was  not  the 
intention  of  Congress  to  confer  upon  the  Secretary  a  power  or  authority 
to  demolish  every  vestige  of  the  law  of  evidence,  and  erect  upon  its 
ruins  a  Utopian  superstructure,  or  standard  of  evidence,  far  above  the 
reach  and  the  comprehension  of  ordinary  minds  and  capacities^  like 
the  laws  of  a  certain  ancient  lawgiver  and  tyrant,  who  caused  his  laws 
to  be  written  obscurely  and  placed  so  high  up  in  the  air  that  but  few 
could  reach  or  understand  them,  and  then  punished  his  subjects  for 
their  violation. 

Distant  claimants,  upon  reading  the  pension  laws,  very  naturally 
conclude  that  you  will  be  satisfied  with  the  same  amount  and  degree 
of  evidence  that  would  be  sufficient  to  establish  similar  claims  in  a 
court  of  law  or  equity,  and  go  to  work,  and  make  out  their  claims  ac- 
cordingly, and  when  presented,  .they  are  told  by  you  that  this  will 
not  do  ;  that  a  much  greater  amount  of  evidence  is  requisite,  and  such 
an  amount  and  degree  of  evidence  as  render  the  law,  in  many  equally 
meritorious  and  just  cases,  a  nullity,  a  species  of  tantalization  and 
mockery.  Thus  inju^tice  and  injury  is  often  done  to  honest  claimants. 
But,  whatever  may  be  said  as  to  the  existence  or  non-existence  of  any 
such  a  rule,  to  the  honor  of  your  office  be  it  spoken,  but  little  or  no 
attention  has  been  paid  to  it,  for  it  comes  within  my  knowledge  that 
it  is  year  constant  practice  to  admit  claims,  and  issue  pensions  tor  ser- 
vices, in  every  grade  of  office,  without  the  smallest  particle  of  record 
or  documentary  evidence,  and  I  can  refer  yon,  if  need  be,  to  many  such 
cases,  and  several  in  which  I  have  been  personally  admitted  as  attorney. 

It  is  one  of  the  proudest  boasts  of  English  liberty,  secured  by  magna 
ehartaj  extorted,  it  is  true,  by  the  Barons  from  King  John,  at  Runny- 
meade,  in  the  13th  century,  that  the  humblest  citizen  or  subject 
having  a  claim  or  demand  against  the  government  or  King  may  file 
his  petition  in  the  court  of  chancery,  (by  what  is  called  a  petition  of 
right,)  where  the  chancellor  will  administer  right,  as  a  matter  of  con- 
stitutional law,  according  to  the  rules  of  evidence  as  expounded  by 
such  luminaries  of  the  English  bar  as  Lord  Bacon,  Archibald,  Phillips, 
and  Starkie,  to  which  I  shall  hereafter  refer  more  particularly.  And 
in  all  such  cases,  according  to  Chief  Justice  Blackstone,  the  chancellor 
is  rather  the  counsel  for  the  claimant  than  the  advocate  or  defender 
of  the  government  or  King.  He  does  not  stand,  Cerberus  like,  or  sword 
in  hand,  as  it  were^  at  the  gates  of  the  treasury,  but  administers  jus- 
tice with  a  liberal  hand,  and  is  required  even  to  give  the  claimant  the 
benefit  of  all  reasonable  doubts.  If  he  errs,  he  errs  on  the  side  of 
liberality,  weakness  and  charity,  if  not  absolute  law  and  justice,  and 
not  on  the  side  of  oppression,  power  and  patronage.  If  such  principles 
as  these  had  governed  in  the  investigation  of  Mrs.  Dener's  claim,  it 
would  not  now  be  my  humble  duty  to  trouble  you  in  this  form;  instead 
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of  which,  she  would  long  ago  have  been  in  the  enjoyment  of  that  pit- 
tance which  Congress  evidently  designed  should  be  granted,  without 
unnecessary  delay,  in  all  cases  like  the  present. 

If  you  will  now  be  pleased  to  accompany  me  through  an  examina- 
tion of  the  evidence  (and  I  promise  to  be  as  brief  as  practicable)  on  file, 
and  apply  thereto  the  principles  which,  it  has  been  seen,  should 
govern  your  decision  in  the  case,  the  result  cannot  fail  to  be  a  certifi- 
cate in  favor  of  the  claimant  for  her  husband' stwo  years'  services  as 
lieutenant  in  the  war  of  the  revolution. 

Christiana  Dener  declares  that  her  husband,  George  F.  Doner  became 
a  member  of  a  light  infantry  corps  in  1776,  and  served  as  lieutenant 
of  said  corps,  in  the  revolutionary  war,  twelve  months  previous  to  the 
surrender  of  Charleston,  S.  C,  at  which  time  he  was  taken  prisoner 
and  detained  in  captivity  twelve  months — then  escaped  and  served 
under  Marion.  Then,  upon  the  reorganization  of  the  German  fusileer 
company,  became  lieutenant  of  said  corps,  and  served  therein  as  lieu- 
tenant from  September,  1782,  to  September,  1783,  making  in  all  more 
than  two  years'  active  service^  as  lieutenant  in  the  war,  besides  twelve 
months'  imprisonment  in  the  hands  of  the  enemy,  the  most  humili- 
ating and  disagreeable  of  all  situations,  or  services,  to  a  brave  and 
patriotic  mind,  ready  to  shed  his  blood  in  the  cause  of  his  country  and 
of  freedom.  I  need  not  stop  to  say  what  does  not  admit  of  a  question, 
that  a  pension  is  as  much  due  for  the  period  of  his  imprisonment  as 
for  the  most  active,  efficient  service  in  the  American  ranks. 

Her  declaration  is  fully  corroborated,  for  all  practical  purposes^  by 
John  Cart,  a  revolutionary  pensioner,  who  swears  positively  and  un- 
equivocally, of  his  own  personal  knowledge,  that  said  Dener  served 
not  less  than  two  years  as  an  officer  (lieutenant)  in  the  revolution.  He 
says  Dener  was  made  a  prisoner  at  the  surrender  of  Charleston^  and 
remained  in  captivity  with  the  enemy  one  year;  was  afterwards, 
upon  the  reorganization  of  the  German  fusileer  company,  commis- 
sioned lieutenant,  and  served  in  that  capacity,  as  Mrs.  Dener  states. 
When  he  says  Dener  was  in  service  ''  two  years  or  more  as  lieuten- 
ant," he  doubtless  means  that  he  was  in  active  service  two  years  or 
more,  besides  the  twelve  months'  imprisonment,  for  that,  in  the  lan- 
guage of  that  day,  and  in  common  parlance,  was  not  considered 
service. 

Such  scenes  as  the  battles  of  Beaufort,  ^Stono,  and  Savannah,  sur- 
render of  Charleston,  imprisonment,  escape,  &c.,  through  which  it  is 
said  Dener  passed,  are  the  best  calculated  of  all  others  to  make  a 
distinct  and  lasting  impression  upon  the  human  mind,  and  such  scenes 
as  render  it  literally  impossible  they  should  be  mistaken  in  their  tes- 
timony so  long  as  reason  retains  her  seat ;  and  they  are  not  only 
intelligent  and  respectable^  but  shown  to  be  of  the  highest  and  most 
unimpeachable  character  for  truth  and  veracity.  Their  testimony  is 
also  sufficiently  corroborated  by  that  of  W.  Nurse,  Mrs.  Gruber,  Mrs. 
Godfrey,  and  Joseph  Righton,  revolutionary  pensioners ;  and  also  thai 
of  John  Stroble,  David  Horlbeck,  and  Edmund  Cranston,  herewith 
transmitted  ;  all  of  whom,  in  point  of  character  for  intelligence  and 
respectability,  truth  and  veracity,  have  no  superiors  in  South  Carolina. 
It  is  the  least  likely  thing  under  the  sun  that  all,  or  any  one  of  the 
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above  named  persons,  have  sworn  falsely  or  incorrectly  in  any  essential 
particular.  To  attribute  falsehood,  false  swearing,  perjury,  if  you 
please,  (for  that  it  would  be,)  to  all,  or  to  any  one  of  these  persons, 
in  such  a  case,  would  shock  the  moral  sense  of  all  who  know  them.  It 
is  what  South  Carolinians  and  those  who  know  them  best  could  never 
be  made  to  believe  for  a  moment  t  Nay,  their  feelings  would  revolt 
at  the  bare  suggestion  of  a  proposition  involving  the  least  degree  of 
Buch  an  imputation.  They  have  either  sworn  truly,  or  they  have 
sworn  falsely.  If  you  are  satisfied  they  have  sworn  the  truth,  you  will 
admit  this  claim.  If,  on  the  contrary,  you  reject  this  claim,  (which 
I  do  not,  cannot  believe,)  you  thereby  declare,  in  terms  not  to  be  mis- 
understood, that  they  have  sworn  falsely,  and  been  guilty  of  perjury. 
That  is  the  complexion  to  which  it  would  come,  and  it  could  not  be 
disguised  I  Are  you  prepared  for  this  ?  No.  And  I  know  you  will 
will  not  be  I 

Having  said  thus  much  upon  the  evidence  as  a  whole,  I  will  not 
occupy  your  time  longer  by  animadverting  upon  the  same  in  detail , 
but  leave  you  to  that  well  considered,  deliberate,  and  thorough 
examination  of  the  same,  in  all  its  parts  and  bearings,  which,  I  con- 
ceive, cannot  fail  to  lead  you  to  the  same  conclusion  to  which  I  have 
arrived^  as  to  the  legality  of  this  claim^  and  next  proceed  to  give  the 
law  respecting  the  sufficiency  of  evidence,  as  applicable  to  this 
case,  according  to  which,  it  will  be  seen  that  the  uncorroborated  tes- 
timony of  one  of  the  above  witnesses,  say  that  of  John  Cart,  who 
testifies,  positively  of  his  own  knowledge,  the  said  Dener  rendered  at 
least  two  years'  service  as  a  lieutenant,  is  sufficient  to  establish  this 
claim  to  two  years'  service  at  least ;  and  when  corroborated,  as  it  is, 
by  all  the  other  witnesses,  facts  and  circumstances  testified  to,  the 
evidence  becomes  abundantly  cumulative  and  strong,  methinks,  as 
"proofsof  Holy  Writ." 

In  Bacon's  Abridgement,  volume  2,  page  697 :  ''It  is  holden  by 
my  Lord  Chief  Justice  Holt  that  at  common  law  it  was  not  necessary 
in  any  case  that  a  proof  of  any  matter  of  fact  should  be  made  by 
more  than  one  witness,  and  that  the  single  testimony  of  one  credible 
witness  toas  sufficient  to  prove  any  fact."  And  it  is  the  constant  prac- 
tice of  the  courts  of  equity  in  England,  and  in  this  country,  to  ground 
their  decrecB  upon  the  testimony  of  a  single  witness.  The  ecclesiasti- 
cal courts  of  England  were  also  compelled  to  obHcrve  these  rules. — 
[Vide  the  authority  above  referred  to.  Archibald's  Criminal  Evi- 
dence, pages  166-7.)  It  is  held  that  in  cases  of  treason  and  perjury 
the  testimony  of  two  witnesses  is  necessary,  or  one  witness  with  cor- 
roborating circumstances :  ^^  In  all  other  cases  one  vdtness  is  sufficient. '  * 

See,  also,  2d  Hawk^  6,  46,  2 ;  Fost.,  233,  where  the  same  principles 
are  maintained.  Phillips  on  Evidence,  vol.  3,  page  666,  ^'  one  credi- 
ble witness  is  sufficient  even  to  convict  of  a  crime,  and  a  useless  repe- 
tition of  witnesses  is  discountenanced  by  law.  The  judge  might,  by 
the  civil  law,  in  his  discretion,  stop  the  multiplication  of  witnesses  to 
the  same  matter,  and  this  is  not  an  unusual  exercise  of  discretion  in 
our  own  courts."  See,  also,  Wood's  Civil  Law,  317.  '*  Oreenleaf  on 
Evidence,"  vol.  1,  pase  324,  also  says,  ^'  that  whatever  was  evidence 
at  common  law,  is  still  good  evidence  under  the  express  constitutional 
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and  fltatutorj  proyisions  of  the  Americao  government."  You  tbas 
perceive,  sir,  that,  upon  these  principles,  if  George  Frederick  Dener 
were  upon  his  trial  for  treason  or  perjury,  with  the  weight  of  evidence 
hefore  you,  he  would  be  convicted,  and,  in  England,  drawn  and  quar- 
tered, and  his  head  severed  from  his  body,  and  placed  at  the  disposal 
of  the  sovereign. 

Again:  Starkie  on  Evidence,  vol.  1,  page  552,  "the  testimony  of 
a  single  witness,  where  there  is  no  ground  for  suspecting  either  his 
ability  or  his  integrity,  is  a  sufficient  legal  ground  for  belief;  that  it 
is  strong  enough  to  produce  actual  belief,  every  roan's  experience  will 
vouch.'*  Now,  sir,  we  have  seen  the  integrity  of  these  witnesses  to 
be  above  suspicion ;  and  as  to  their  ability,  they  have  detailed  with 
sufficient  particularity  the  facts  and  circumstances  which  enabled 
them  to  know  the  truths  to  which  they  testified.  Their  ability  to 
know  the  truths  to  which  they  have  testified  is  as  unquestionable  as 
their  integrity,  and  you  cannot  question  the  one  without  at  the  same 
time  questioning  the  other,  Bouvier  says,  vol.  2,  page  659,  '*  when 
we  are  called  upon  to  rely  on  the  testimony  of  another,  in  order  to 
form  a  judgment  as  to  certain  facts,  we  must  be  certain,  let,  that  he 
knows  the  facts  in  question,  and  that  he  is  not  mistaken  ;  and,  2d, 
that  he  is  disposed  to  tell  the  truth,  and  has  no  desire  to  impose  on 
those  who  are  to  form  a  judgment  on  his  testimony.  The  confidence, 
therefore,  which  we  give  to  the  witness  must  be  considered,  in  the 
first  place,  by  his  capacity  or  his  organization ;  and,  in  the  next,  by 
the  interest  or  motive  which  he  has  to  tell  or  not  to  tell  the  truth. 
When  the  facts  to  which  the  witness  testifies  agree  with  the  circum- 
stances which  are  known  to  exist,  he  becomes  much  more  credible 
than  when  there  is  a  contradiction  in  this  respect.  It  is  true,"  he 
says,  ''that,  until  impeached,  one  witness  is  as  good  as  another,  and 
that  one  witness  is  sufficient  to  establish  a  fact." 

Now  let  us  apply  the  touchstone  of  these  principles  in  weighing  the 
evidence.  The  battle  of  Beaufort,  Stono  and  Savannah,  surrender  of 
Charleston,  after  a  protracted  siege,  capture  and  imprisonment  of 
Americans  for  twelve  months,  are  all  matters  of  history.  It  is  equally 
matter  of  fact  (I  was  about  to  say  history)  that  at  the  period  of  these 
scenes  and  incidents  there  was  in  Charleston  an  independent  infantry 
corps,  called  '*  German  fusileer?,"  and  that  George  F.  Dener  was 
lieutenant  of  said  corps  from  1776  to  his  death,  in  1795,  and  that  said 
corps  served  in  the  revolutionary  war  in  the  manner  stated  in  Mrs. 
D.'s  declaration,  the  following  named  persons  having  been  pensioners 
for  services  in  said  corps,  to  wit :  Mary  Kelly,  widow  ot  John ;  Ann 
Cobia,  widow  of  Nicholas ;  Franzinia  Goelzinger,  widow  of  Adam ; 

and  Mary  Belser,  widow  of .     Now  was  Mrs.  Dener,  and  those 

who  have  testified  in  support  of  her  claim,  in  position  to  know  the 
facts  to  which  they  have  sworn  ?  They  (Mrs.  D.  and  all)  were  in  the 
exact  position  for  all  the  world  to  see  and  to  know  the  facts  to  which 
they  have  testified.  They  were  all  citizens  of  Charleston,  where,  it  is 
evident  from  the  testimony,  not  less  than  two  years'  service  (ittclnding 
the  twelve  months'  imprisonment)  was  rendered  by  Dener,  and  being 
his  neighbors  and  intimate  acquaintances,  could  not  possibly  be  mis- 
taken.    Mrs.  Gruber  and  Mrs.  Godfrey,  as  well  atf  Mrs.  D.,  were  in 
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position  to  witness,  and  to  know  his  services  and  imprisonment,  which 
passed  nnder  their  eyes  in  Charleston.  The  hest  possible  evidence 
that  the  witnesses  in  this  case  were  in  position  to  know  the  services 
performed  by  Dener,  as  testified  to,  is  to  be  found  in  the  fact  that  they 
are,  or  have  been,  in  receipt  of  pensions  for  their  participation  in  those 
very  services.  All  the  evidence  and  circumstances  of  this  case  prove 
incontestibly  that  Dener  was  in  a  position  to  perform  the  services 
attributed  to  him.  And  if,  instead  of  performing  the  services  alleged, 
he  had  abandoned  his  post  of  duty,  deserted,  and  acted  cowardly,  or 
tory  like,  would  these  brave  and  patriotic  whigs  have  come  forward, 
at  the  price  of  perjury,  to  establish  this  claim?  NO  I  Sir,  they 
would  ever  afterward  have  viewed  him  with,  scorn  and  contempt. 
Nay*  they  would  ever  afterward  have  execrated  his  very  name.  Thus, 
you  see,  sir,  that  the  claim  of  Christiana  Dener  to  a  pension  for  two 
years'  (not  less)  services,  as  lieutenant  in  the  revolutionary  war,  by 
her  husband,  George  F.  Dener,  cannot  be  rejected,  without  a  disre- 
gard of  every  feeling  of  gratitude,  every  principle  of  law,  equity, 
reason,  and  justice — every  rational  presumption,  and  all  the  known 
principles  of  human  nature  and  action. 

It  will  also  brand  these  several  witnesses  with  the  crime  of  perjury, 
as  &r  as  your  action  can  fix  such  a  stigma — a  result  too  monstrous 
and  painful  to  be  contemplated,  or  to  be  expected  from  an  impartial 
mind,  conscious  of  its  own  rectitude,  and,  therefore,  not  ready  to  sus- 
pect others  capable  of  crime  before  high  Heaven,  and  that,  too,  in  a 
matter  in  which  they  can  have  no  real  or  imaginary  interest  or  motive 
to  misrepresent,  or  even  exaggerate  in  the  smallest  degree. 
I  have  the  honor  to  be,  &c. , 

M.  THOMPSON,  Attorney^  (to. 

Hon.  James  E.  Heath. 


IN  THE  CJOURT  OF  CLAIMS.— ^24. 

CHRISTIANA  DENER  w.  THE  UNITED  STATES. 

Brief  of  United  Staiea  Sdictior, 

The  petitioner  is  the  widow  of  George  Dener,  an  officer  of  the  revo- 
lution, and  has  been  allowed  by  the  proper  department  a  pension  under 
the  act  of  July  7,  1838,  and  supplementary  acts. 

Under  these  acts,  if  the  husband  served  two  years,  the  widow 
receives  a  pension  equal  to  his  full  pay  ;  if  he  served  for  a  shorter 
period,  she  is  entitled  to  a  pension  proportionally  less. 

It  is  claimed  that  Dener  served  as  lieutenant  for  two  years,  and  that 
his  widow  is  consequently  entitled  to  an  annual  pension  equal  to  his 
full  pay 1320  00 


Rep.  C.  0.  137- 


18  CHRISTIANA  BENEfi. 

The  department  has  allowed  for  3  months'  serrioe 

as  private, /y  0*"  |80 $10  00 

And  for  17  months'  service  as  lieutenant,  j^  of  |320..  226  65 

Annnal  pension,  (error  one  cent) |236  66 

Annual  deficiency  claimed 83  35 


Arrears  for  18  years.. .•••••. 1,500  30 

As  to  the  length  of  service. 

• 

Dener  was  a  member  of  the  "  German  Fusileer  Company,"  a  vol- 
unteer militia  association  which  has  existed  from  the  commenoemeafc 
of  the  revolution  to  the  present  time.  It  is  not  proved  when  this 
company  was  in  the  military  service  of  the  State.  It  is  presumed  that 
it  was  in  service  when  the  State  was  invaded  or  threatened  by  the 
British.  No  State  ever  kept  militia  permanently  in  service.  The 
members  of  the  company  were  citizens  of  Charleston  ;  the  company 
was  suppressed  while  that  city  was  held  by  the  enemy,  and  was  re* 
organized  when  the  enemy  withdrew.  These  facts  are  shown  by  the 
testimon  V.  Let  us  now  apply  the  test  of  history  to  the  allegations  in 
the  petition,  taking  Bamsay's  History  of  the  War  in  the  South  for  oar 
guide. 

The  service  alleged  may  be  divided  into  four  terms. 

FiBHi  TERM. — One  year's  service  as  lieutenant  prior  to  the  capture  cf 
Charleston,  (May  12,  1780.) 

Dener  was  certainly  a  prhrate  January  1,  1799. — fBolls  of  the 
company,  proved  by  Horlbeck.)  He  was  lieutenant  "tirom  1779  to 
1785. — (Rolls,  proved  by  Strobel.)  Besides  the  witnesses  who  speak 
from  hearsay,  five  witnessess  have  testified  of  their  own  knowledge  in 
this  case.  AH  prove  that  Dener  belonged  to  the  company,  bat  of 
these,  one  only,  and  she  a  woman,  (Sarah  Grodfrey,)  says  that  Dener 
was  lieutenant  as  long  as  a  year  previous  to  the  fall  of  Charleston.  If 
he  was  a  lieutenant /rom  1779,  he  could  have  been  lieutenant  not  more 
than  4  months  and  12  days  prior  to  the  fall  of  Charleston,  May  12, 
1780. 

The  British  army  invaded  South  Carolina,  say  May  10,  1779,  and 
retreated,  say  June  21,  1779.  They  were  in  the  State  six  .weeks. 
The  department  has  credited  Dener  with  three  months'  service  (U 
private  on  this  occasion. 

From  June,  1779,  to  February,  1780,  the  State  was  not  invaded  or 
threatened,  and  Dener  could  have  rendered  no  service  even  if  be 
was  lieutenant. 

The  British  reappeared  February  11,  1780,  and  Charleston  enr- 
rendered  May  12,  1780.  During  these  three  months  the  German 
fusileers  no  doubt  did  good  service,  and  Dener  should  have  credit  for 
three  months'  service  as  lieutenant,  and  this  is  all  that  should  be 
allowed  for  the  first  term. 
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» 

SflooND  TBRM. — Om  year  on  a  parole  during  the  British  oocwpanay  of 

Gharlefton. 

The  city  militia  remained  on  parole,  and  it  was  a  matter  of  com- 
plaint by  the  tories  that  they  were  treated  with  lenity  and  suffered  to 
porsne  their  business.  Some  oppression  was  afterwards  exercised 
towards  them.  Dener  remained  one  year  on  parole,  and  then  escaped, 
nyinMay,  1781.  JSoIdiers  in  actual  captivity  are  considered  as  in 
service,  and  by  a  decision  of  the  Secretary  of  the  Interior  of  October 
15, 1850,  a  soldier  on  parole  is  considered  as  in  captivity. — (Mayo  & 
Moalton,  p.  535.)  This  year  should  therefore  be  counted  in  favor  of 
the  petitioner. 

Third  tbrh. — From  the  time  of  his  escape  untU  the  evacuation  of  the 
cfty— 16  or  19  months. 

It  is  alleged  that  during  this  time  Dener  was  in  service  with 
Marion. 

There  is  some  uncertainty  as  to  the  time  of  Doner's  return  to  the 
city.  The  evacuation  by  the  British  was  arranged  before,  and  an- 
oonnoed  on  the  7th  of  August,  1782  ;  and  one  of  the  witnesses  says 
the  company  was  reorganized  in  September,  1782.  The  evacuation 
did  not,  however,  take  place  until  December,  1782.  But  this  question 
is  immaterial^  for  there  is  not  a  particle  of  testimony  in  the  papers  to 
show  that  Dener  ever  served  with  Marion  or  otherwise  after  escaping 
from  the  city.  No  witness  affirms,  mentions,  or  refers  to  any  such 
service. 

Fourth  term. — From  the  evacuation  of  the  city  to  the  conclusion  of 
peace. 

The  evacuation  of  the  city  was,  then,  virtually  the  end  of  the  war. 
There  is  no  evidence  that  the  State  kept  any  militia  in  service  after 
that  time — certainly  not  this  company.  Dener  served  in  the  com- 
pany, and  might,  if  he  had  not  died,  be  still  servings  for  the  company 
still  exists ;  but  such  service  does  not  entitle  him  to  pension. 

The  claims  of  service  which,  in  my  opinion  the  evidence  sustain, 
are — 

One  month  as  private  in  May  and  June^  1779.  The  Pension  Office 
has  allowed  3  months  as  private.  Three  months'  service  during  the 
siege  of  the  city,  February  11  to  May  12,  1780,  as  lieutenant ;  and 
12  months  on  parole,  at  home  attending  to  his  own  business — in  all  15 
months.    The  Pension  Office  has  allowed  17  months  as  lieutenant. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor. 


IN  THE  COUBT  OP  CLAIMS. 

CHRISTIANA  DENER  vs.  THE  UNITED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  Court. 

The  claimant  states  the  following  case :  She  is  the  widow  of  George 
Frederick  Dener,  who,  as  she  alleges,  served  as  a  lieutenant  in  a  corps 
of  infantry,  called  the  German  fusiliers,  in  the  war  of  the  revolu- 
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tion,  for  tl?e  period  of  one  year  previous  to  the  taking  of  the  city  of 
Charleston,  South  Carolina,  by  the  British,  on  the  twelfth  day  of 
May,  1*780,  when  he  was  taken  prisoner  and  detained  in  captivity 
twelve  months.  He  then  escaped,  and  served  under  General  Marion, 
and  afterwards,  upon  the  reorganization  of  the  German  fusileers, 
again  became  lieutenant,  and  served  in  that  capacity  in  the  corps  from 
September,  1782,  to'September,  1783,  amounting  in  all  to  more  than 
two  years'  actual  service  as  lieutenant,  besides  his  twelve  months' 
imprisonment. 

The  claimant  was  married  to  Doner  before  the  first  day  of  January, 
1794.  He  died  in  the  year  1795,  and  she  has  ever  since  remained  a 
widow. 

The  claimant  alleges  that  if  her  husband  had  survived  the  passage 
of  the  act  of  Congress  of  June  7,  1832,  he  would  have  been  entitled  to 
receive  the  full  pay  of  his  rank  as  lieutenant,  being  |320  per  annam, 
commencing  on  the  fourth  day  of  March,  1831,  and  continuing  dur- 
ing his  life. 

The  claimant  also  alleges  that,  under  the  act  of  July  7,  1838,  she 
was  entitled  to  five  years'  pay  of  her  husband,  from  the  fourth  day  of 
March,  1836 ;  that  by  the  first  section  of  the  act  of  March  3,  1843, 
the  first  section  of  the  act  of  June  17,  1844,  and  the  first  section  of 
the  act  of  February  2, 1848,  she  is  entitled  to  receive  during  her  life  the 
pension  which  might  have  been  allowed  to  her  husband  if  he  had  been 
living  at  the  time  of  the  passage  of  the  act  of  June  7,  1832.  She  ex- 
hibits a  statement  of  the  amount  due,  and  the  amount  which  she  has 
received,  and  alleges  that  there  is  a  balance  still  due  of  |l,600  30. 

The  testimony  on  the  part  of  the  claimant  is  substantially  as  fol- 
lows: 

John  Carl  says  that  he  was  intimately  acquainted  with  Dener ; 
that  he  served  with  the  rank  of  lieutenant  in  the  G-erman  fusileers, 
for  two  years  and  more,  to  wit :  from  the  year  1779  to  the  end  of  the 
war,  in  April,  1783.  He  also  says  that  Dener  was  a  prisoner  on 
parole  for  twelve  months,  and  he  speaks  of  Dener's  service  and  im- 
prisonment from  his  personal  knowledge. 

John  Strobel  says  that  Dener  was  a  lieutenant  of  the  German  fasi- 
leers  from  the  year  1779  to  1785,  in  accordance  with  its  roll  book, 
when  Daniel  Strobel,  the  deponent's  father,  was  captain  of  said  com- 
pany ;  and  that  from  the  evacuation  of  Charleston,  in  1782,  he  posi- 
tively knows  that  the  company  marched  into  Charleston  under  the 
command  of  his  father,  at  which  time  Dener  wan  first  lieutenant. 
He  also  says  that  Dener  was  among  the  original  founders  of  the 
Oerman  fusileer  society,  a  charitable  institution  formed  out  of  said 
company. 

The  same  witness  also  says,  in  another  deposition,  that  he  has  reason 
to  believe,  and  has  no  doubt  of  the  fact,  being  acquainted  with  Dener 
at  the  commencement  of  the  revolution,  that  he  joined  a  corps  called 
the  Charleston  light  infantry,  commanded  by  Captain  Prioleau,  and 
served  in  the  same  for  two  years  during  the  war  of  the  revolution, 
and  says  that  he  believes,  and  has  no  doubt,  that  he  held  the  rank  of 
lieutenant  in  the  corps  for  twelve  months  previous  to  the  surrender  af 
Charleston,  in  May,  1780. 
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The  only  knowledge  which  this  witness  has  of  Dener's  services  as 
lieutenant  from  September,  1782,  to  September,  1783,  is  derived  from 
hearsay. 

William  Parse  remembers  seein^s^  Dener  in  the  uniform  of  a  lieu* 
tenant  of  the  German  fusileers.  This  is  competent  evidence  that  he 
was  a  lieutenant  in  the  corps.  » 

Mrs.  W.  B.  Gruber  knew  Dener  as  an  officer,  and  believes  that  he 
was  a  lieutenant  in  the  German  fusileer  company,  and  her  belief  is 
that  she  knew  him  to  be  so  an  officer  for  more  than  one  year,  and 
it  may  be  two,  but  she  cannot  speak  positively  as  to  the  period  of  his 
service. 

Mrs.  Godfrey  remembers  Dener  as  being  in  the  German  fusileer 
company  as  au  officer,  and,  she  has  reason  to  believe,  a  lieutenant, 
aod  that  he  served  in  the  same  previous  to  the  fall  of  Charleston  one 
year. 

Joseph  Righton  saw  Dener  in  the  uniform  of  an  officer  of  the  Ger- 
man fusileers. 

It  appears  from  the  letter  of  the  Commissioner  of  Pensions,  of  De- 
cember 30,  1856,  to  Mr.  McPherson,  that  he  considered  that  the  evi- 
dence proved  the  performance  of  service  by  Dener  as  a  private  for 
three  months  and  as  a  lieutenant  for  seventeen  months,  and  the 
claim  for  a  pension  in  proportion  to  that  service  was  allowed  accord- 
ingly. The  claimant  alleges  that  the  evidence  proves  the  performance 
of  service  by  Dener  as  a  lieutenant  for  the  period  of  two  years,  and 
that  she  is,  therefore,  entitled  to  a  pension  of  $320  per  annum,  instead 
of  a  pension  of  $236  65,  the  sum  allowed  by  the  department. 

There  is  undoubtedly  competent  evidence  that  Dener  held  the  com- 
mission of  lieutenant  for  more  than  two  years,  that  is,  from  the  year 
1779  to  the  year  1785,  but  it  does  not  follow  from  this  that  he  was 
entitled  to  a  pension  amounting  to  the  full  pay  of  his  rank.  Begard 
most  be  had  to  the  nature  of  the  corps  in  which  he  served,  and  to  the 
circumstances  under  which  he  performed  military  duty.  The  corps 
of  German  fusileers  was  a  volunteer  company  of  militia,  not  perma- 
nently maintained  by  the  State,  and  called  upon  to  perform  military 
duty  only  when  their  services  were  required  in  any  particular  emer- 
gency. It  is  only  by  ascertaining  the  amount  of  duty  which  he  actually 
performed  while  he  held  his  commission  that  the  true  amount  due  his 
widow  can  be  determined.  In  the  first  place,  he  was  taken  prisoner 
on  the  12th  of  May,  1780,  when  Charleston  was  taken  by  the  British, 
and  detained  as  a  prisoner  of  war  on  his  parole  for  a  period  of  twelve 
months.  When  he  was  taken  prisoner  he  was  in  actual  service  as  a 
lieutenant.  Soldiers  in  actual  captivity  are  considered  as  in  service, 
and  by  a  decision  of  the  Secretary  of  the  Interior,  of  October  15, 1850, 
a  soldier  who  is  a  prisoner  on  parole  is  considered  as  in  captivity.  As 
to  this  year's  service  there  is  no  question,  and  the  Solicitor  admits 
that  this  year  should  be  counted  in  favor  of  the  claimant. 

In  regard  to  the  additional  period  of  service  as  lieutenant  alleged 
to  have  been  performed  by  Dener^  the  evidence  is  extremely  indefinite 
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a&d  defective.  The  widow's  claim  for  a  pension  rests  upon  the  period 
during  which  her  husband  was  in  actual  service  as  a  private  or  a 
lieutenant  in  the  corps  of  German  fusileers,  and  no  period  daring 
which  he  may  have  been  a  member  of  the  corps,  while  the  corps  was 
not  in  actual  service,  establishes  any  right  whatever  to  a  pension. 
There  is  no  evidence  whatever  as  to  the  precise  period  during  which 
this  corps  was  in  actual  service,  but  it  is  assumed,  and  the  assumption . 
is  a  reasonable  one,  that  the  corps  was  in  actual  service  from  the  inva- 
sion of  the  State  by  the  British,  on  the  11th  of  February,  1780,  until 
the  surrender  of  the  city  of  Charleston,  on  the  12th  of  May  following, 
at  which  time  Dener  became  a  prisoner  of  war. 

We  find  no  evidence  rendering  it  even  probable  that  Dener  per- 
formed more  than  three  months'  service  as  a  lieutenant  before  the  sur- 
render of  the  city.  This  period,  added  to  the  period  of  twelve  months, 
during  which  he  was  a  prisoner  of  war,  makes  fifteen  months,  for 
which  time  of  actual  service  the  department  has  given  him  credit,  and 
it  has  also  given  him  credit  for  the  additional  period  of  two  months' 
actual  service  as  lieutenant. 

It  appears  from  the  letter  of  the  Commissioner  referred  to  that  the 
pension  for  seventeen  months'  service  as  a  lieutenant  was  granted,  not 
only  upon  testimony  produced  by  the  claimant,  but  upon  corrobo- 
rating testimony  found  with  the  papers  of  sundry  pensioners  iuAcribed 
upon  the  rolls,  which  testimony  is  not  before  us. 

The  department  has  also  allowed  the  claimant  for  three  months' 
service  by  Dener  as  a  private  in  the  German  fusileers,  in  the  year 
1779,  on  the  testimony  of  Daniel  Horlbeck. 

The  claimant  alleges  that  Dener  escaped  from  the  British,  after 
having  been  a  prisoner  of  war  for  twelve  months,  and  served  under 
General  Francis  Marion.  The  evidence  is,  that  he  was  a  prisoner  on 
parole,  and  if  he  broke  his  parole  without  any  justification,  and  served 
under  Marion,  he  committed  a  very  grave  military  offence.  But  the 
evidence  does  not  prove  that  he  served  under  Marion.  The  only 
witness  on  this  point  is  John  Strobel,  and  he  says  that  after  Doner's 
escape,  ''  he  then,  as  this  deponent  always  heard  and  believed,  made 
his  way  to  Marion's  camp."  This  evidence  is  not  sufficient  to  prove 
that  Dener  performed  any  service  under  Marion. 

The  opinion  of  the  cotirt  is,  that  the  claimant  has  been  allowed  the 
full  amount  of  the  pension  to  which  the  services  of  her  husband  entitle 
her,  and  that  she  has  no  cause  of  action  against  the  United  States. 


l^ 
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STEPHEN  C.  PHILLIPS,  ADMINISTRATOR  OF  JONATHAN 

PORTER  FELT. 


DiciMBim  15, 1857.— Committed  to  a  Committee  of  the  Whole  Houae,  made  the  order  of 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  CoxTKT  OF  C1.AIMS  submitted  tlie  following 

REPORT. 

7b  ike  honorable  the  Senate  and  House  of  Bepreeentatives  of  the  United 

States  in  Congress  asstlmbled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

STEPHEN  C.  PHILLIPS  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  brief. 

3.  Solicitor's  brief. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  mj  hand  and  a£Bxed  the 
r„..  1  seal  of  said  Court  at  Washington^  this  seventh  day  of  Decern- 

L88AL.J   ^  ^    jj    jgg^ 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  qf  Claims. 


IN  THE  UNITED  STATES  COUBT  OF  CLAIMS. 

To  ike  Court  of  Claims  : 

The  petition  of  the  undersigned,  Stephen  C.  Phillips,  of  Salem,  in 
the  county  of  Essex,  and  commonwealth  of  Massachusetts,  merchant^ 
administrator  of  Jonathan  Porter  Felt,  (the  second  of  that  name,  late 
of  said  Salem,  merchant,  deceased,  intestate^)  claimant,  respectfully 
represents : 

That  the  said  Felt  deceased,  intestate,  on  the  thirteenth  day  of 
January,  in  the  year  eighteen  hundred  and  forty,  being  at  the  time 
of  his  decease  a  citizen  of,  and  resident  at,  said  city  of  Salem^  in  the 
county  and  commonwealth  aforesaid. 
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That  said  claimant  was,  on  the  fourth  day  of  February,  in 
year  eighteen  hundred  and  forty,  duly  appointed,  by  order  of  the 
court  of  probate  for  said  county  of  Essex,  administrator  as  aforesaid, 
and  on  said  fourth  day  of  February  accepted  said  trust,  and  was  duly 
qualified  therefor  according  to  the  laws  of  said  commonwealth,  and 
that  said  claimant  still  continues  to  be  qualified  to  act  in  the  capacity 
of  administrator  as  aforesaid,  according  to  the  laws  of  said  common- 
wealth. 

That  on  or  about  the  sixth  day  of  December,  in  the  year  eighteen 
hundred  and  thirty-eight,  said  intestate  (being  then  in  the  city  of 
New  York,  in  the  State  of  New  York)  purchased  of  certain  merchants, 
partners,  doing  business  in  said  city  of  New  York,  under  the  name 
and  style  of  Munsell  &  Lawrence,  a  certain  quantity  of  goods,  to 
wit :  five  cases  or  bales,  containing  in  the  whole  one  thousand  seven 
hundred  and  fifty-seven  Manilla  hats,  of  the  value  of  two  thousand 
six  hundred  and  thirty-five  dollars  and  fifty  cents,  the  same  having 
been  imported  into  the  United  States  on  or  about  the  seventeenth  day 
of  July,  in  the  year  eighteen  hundred  and  thirty-eight,  from  the  port 
of  Manilla,  and  duly  entered,  according  to  the  laws  of  the  United 
States,  at  the  custom-house  in  said  port  of  New  York,  in  the  district 
of  the  city  of  New  York,  a  port  of  entry  according  to  law  for  goods 
imported  from  said  port  of  Manilla ;  and  that  a  certain  sum  of  money, 
to  wit :  the  sum  of  nve  hundred  and  forty-five  dollars  and  ninety-four 
cents,  (|546  94,)  was,  on  the  seventeenth  day  of  July,  in  said  year 
eighteen  hundred  and  thirty-eight,  paid  to  the  collector  of  said  port 
of  New  York  by  raid  Munsell  &  Lawrence,  Ihe  importers  of  said 
goods,  as  and  for  the  duties  on  said  goods  ;  said  sum  being  the  whole 
amount  of  money  due  to  the  United  States,  according  to  the  revenue 
laws  thereof,  on  said  goods,  or  by  reason  of  the  importation  thereof. 

That  the  said  intestate,  on  or  about  the  thirteenth  day  of  January, 
in  the  year  eighteen  hundred  and  forty,  being  then  in  said  city  of 
New  York,  shipped  and  caused  the  said  goods  to  be  put  on  board  the 
steamboat  ''  Lexington,"  so  called,  bound  from  said  city  of  New 
York  to  the  port  of  Stonington,  in  the  State  of  Connecticut,  said 
intestate  fully  intending  and  purposing  then  and  thereby  to  transport 
said  goods  to  the  port  of  Salem,  in  the  district  of  Salem  and  Beverly, 
in  the  State  of  Massachusetts,  and  from  said  port  of  Salem,  whence, 
by  the  laws  of  the  United  States,  said  goods  might  lawftilly  be 
exported,  subject  to  and  with  the  benefit  of  drawback,  to  export  the 
same  to  the  port  of  Valparaiso,  a  port  on  the  west  coast  of  South 
America,  to  which,  by  the  laws  of  the  United  States,  said  goods  might 
lawfully  be  exported,  subject  to  and  with  the  benefit  of  drawback, 
the  same  being  a  foreign  port  not  within  the  dominions  of  any  foreign 
state  immediately  adjoining  the  United  States ;  that  said  goods,  at 
the  time  they  were  so  shipped  on  board  the  Lexington,  and  ever  since 
the  time  of  their  said  importation,  were  and  had  remained  and  been 
in  the  cases  in  which  they  had  been  so  imported,  without  diminution 
or  change  of  the  articles  which  were  therein  contained  at  the  time  of 
said  importation,  in  quantity,  quality,  or  value  ;  that  said  goods  were 
shipped  on  board  said  steamboat  solely  for  the  purpose  and  with  the 
intention  aforesaid ;  that  said  goods  were  duly  entered  at  said  port  of 
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New  York  for  exportation  from  said  port  of  Salem  ;  and  said  intestate 
in  all  respects  otherwise  complied  with  all  the  provisions  of  the  laws 
of  the  United  States  regulating  the  exportation  of  goods,  with  the 
benefit  of  drawback,  from  a  port  other  than  the  port  of  original 
importation,  and  received  from  the  collector  and  the  naval  officer  of 
said  district  of  the  city  of  New  York  a  coastwise  certificate  in  the 
form  for  such  case  prescribed  by  law.  That  said  steamboat  '^  Lexing- 
ton" sailed  from  said  port  of  New  York  for  said  port  of  Stonington 
on  the  thirteenth  day  of  January,  eighteen  hundred  and  forty,  having 
on  board  said  goods  in  the  maoner  aforesaid,  and  while  in  the  prose- 
cution of  her  said  voyage  was  wholly  destroyed  by  fire,  whereby  said 
intestate,  who  was  then  on  board  said  steamboat,  died,  and  said  goods 
and  certificate  were  wholly  lost  and  destroyed,  said  goods  at  the  time 
they  were  so  lost  and  destroyed  being  in  the  cases  in  which  they  were 
originally  imported  in  the  manner  aforesaid. 

Wherefore  said  claimant  represents  that  he  is  justly  entitled,  in  his 
said  capacity  of  administrator,  to  the  sum  of  eleven  hundred  and  two 
dollars  and  eighty  cents,  ($1,102  80,)  being  the  amount  of  the  draw- 
back to  which  said  intestate  would  have  been  entitled  had  said  goods 
arrived  at  said  port  of  Salem  and  exported  therefrom,  in  pursuance  of 
the  intention  aforesaid,  with  interest  thereon. 

And  said  claimant  further  represents  that,  on  the  twenty-first  day 
of  December,  in  the  year  eighteen  hundred  and  forty,  during  the 
2d  session  of  the  26th  Congress  of  the  United  States,  a  petition  to  Con- 
gress in  his  name  and  behalf  as  administrator  aforesaid  was  presented 
by  Mr.  Saltonstall,  of  Massachusetts,  in  the  House  of  Representatives, 
praying  the  allowance  of  his  said  claim  and  the  enactment  of  a  law  for 
the  payment  of  the  amount  thereof  out  of  the  treasury  of  the  United 
States ;  that  said  petition  was  referred  by  the  House  to  its  Committee 
on  Commerce,  all  of  which  appears  of  record  in  the  journal  of  said 
House  for  the  2d  session  of  the  26th  Congress,  pages  86  and  87  ;  that 
said  committee,  (as  appears  by  said  journal,  page  156,)  on  the  Tth 
day  of  January,  in  the  year  1841,  by  Mr.  Curtis  submitted  to  said 
House  the  following  report: 

'^Tbe  object  of  the  petitioner  is  to  obtain  relief  for  the  heirs  of  the 
said  deceased,  by  an  appropriation  from  the  treasury  of  $545  94,  the 
amount  of  duties  paid  into  the  custom-house  of  New  York  upon  five 
bales  of  Manilla  straw  hats,  which  were  imported  into  New  York 
from  Manilla  in  1838,  and  after  remaining  for  some  time  in  the  hands 
of  the  original  consignees,  were  by  them  sold  to  the  said  deceased, 
and  by  his  order  were  shipped  coastwise,  on  board  the  steamboat  Lex- 
ington, and  were  totally  destroyed  by  the  conflagration  of  the  said 
steamboat  in  Long  Island  Sound  on  the  13th  January,  1839.  It  is 
proved  that  the  said  goods  were  entitled  to  debenture^  (a  duplicate 
oopy  of  the  coastwise  certificate  having  been  produced  by  the  peti- 
tioner,) and  that  they  had  been  actually  sold  for  exportation,  and  at 
the  time  of  their  destruction  were  in  the  course  of  shipment,  coastwise, 
for  the  purpose  of  being  reshipped  at  Salem,  on  board  a  vessel  about 
tailing  ibr  the  port  of  Valparaiso.  It  is  further  proved  that  the  said 
goods  were  not  intended  to  be  used  in  this  country,  but  were  of  a  de- 
Bcription  adapted  solely  to  the  markets  upon  the  west  coast  of  South 
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America  ;  that  such  goods  are  in  all  cases  imported  to  be  again  sold 
for  export ;  and  that  no  revenue  has  accrued  from  their  use  or  con- 
sumption. 

'^  These  facts,  which  have  been  fully  proved,  present  one  of  the  moat 
unexceptionable  cases  of  a  claim  for  the  refunding  of  duties  that  can  be 
claimed  or  granted  ;  and  the  committee  accordingly  report  a  bill  for 
the  relief  of  the  petitioner. ' ' 

That  said  report  is  to  be  found  recorded  in  the  ''  reports  of  com- 
mittees^ 2d  session,  26th  Congress"  report  No.  77 ;  that  said*  com- 
mittee, with  their  report,  reported  to  the  said  House  a  bill  entitled 
*'  A  bill  for  the  relief  of  the  legal  representatives  of  J.  Porter  Felt, 
deceased ;"  the  same  being  numbered  '^  bill  No.  (584,)''  that  said 
bill  was  thereupon  on  said  7th  day  of  January  read  a  first  and  second 
time  and  committed  to  the  Committee  of  the  Whole  House,  all  of 
which  appears  by  said  journal,  page  166 ;  that  neither  said  Committee 
of  the  Whole  House  nor  said  House  ever  took  any  further  action  on 
said  bill ;  that  the  prayer  of  said  petition  has  netrer  been  granted, 
and  that  neither  he,  said  claimant,  nor  any  other  person  in  his  name 
or  behalf  has  ever  received  the  amount  of  said  claim  or  any  part  thereof; 
and  said  claimant  further  represents  that  he  is  informed  that  on  the 
eleventh  day  of  September,  in  the  year  eighteen  hundred  and  fifty -two, 
Jonathan  Porter  Felt,  of  Salem  aforesaid,  the  father  and  next  of  kin 
of  the  said  intestate,  requested  the  Hon.  Thomas  Corwin,  then  Secre- 
tary of  the  Treasury  of  the  United  States,  to  pay  to  him,  said  Felt, 
the  amount  of  said  claim  ;  and  said  claimant  is  further  informed  and 
believes  that  said  Secretary  did  not  comply  with  the  said  request  of 
the  said  Felt,  but  refused  so  to  do  by  his  letter  dated  September  15, 
1852 ;  that  said  claimant  is  further  informed  that  on  the  thirty-first 
day  of  December,  in  the  year  eighteen  hundred  and  fifty-four,  the  said 
Felt,  by  letter  of  that  date,  requested  the  Hon.  James  Guthrie,  then 
Secretary  of  the  Treasury  of  the  United  States,  to  pay  the  amount  of 
said  claim  to  Charles  W.  Upham,  of  said  Salem,  for  the  use  and  on 
the  behalf  of  said  Felt,  and  that  said  Secretary  did  not  comply  with 
the  request  of  said  Felt,  but  refused  so  to  do  ;  that  said  claimant  is 
further  informed  and  believes  that  neither  the  said  J.  Porter  Felt  nor 
any  other  person  in  his  name  or  on  his  behalf,  or  in  the  name  or  be- 
half of  the  estate  or  legal  representative  of  said  intestate  has  ever 
received  the  amount  of  said  claim  or  any  part  thereof.  And  said 
claimant  further  represents  that,  according  to  the  best  of  his  informa- 
tion and  belief,  no  action,  except  as  aforesaid,  has  been  had  on  said 
claim,  either  in  Congress  or  any  of  the  departments. 

And  said  claimant  further  represents  that  he  is  the  sole  owner  of 
said  claim,  being  entitled  thereto  according  to  the  laws  of  the  com- 
monwealth of  Massachusetts  as  administrator  of  said  intestate,  and 
that  he  became  so  entitled  thereto  on  said  fourth  day  of  February,  in 
the  year  eighteen  hundred  and  forty^  by  virtue  of  his  appointment  as 
administrator  as  aforesaid ;  and  that  Jonathan  Porter  Felt,  of  said 
Salem,  the  father  of  said  intestate,  is  the  only  person  beneficially  in- 
terested therein,  and  that  said  Felt  became  so  interested  on  said 
thirteenth  day  of  January,  in  the  year  eighteen  hundred  and  forty, 
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by  reaaon  of  the  decease  of  said  intestate  as  aforesaid/according  to  the 
laws  of  said  commonwealth  of  Massachusetts. 
And  said  claimant  further  represents,  that  his  said  claim  is  sup- 

Srted  by  a  certain  law  of  the  United  States,  approved  on  the  sixteenth 
7  of  February,  in  the  year  eighteen  hundred  and  fifty-four,  entitled, 
'^  An  act  to  extend  the  warehouse  system  by  establishing  private 
bonded  warehouses,  and  for  other  purposes,"  and  more  especially  by 
the  eighth  section  of  said  act. 

Wherefore  said  claimant  prays  that  said  claim  may  be  allowed,  and 
said  sum  of  eleven  hundred  and  two  dollars  and  eighty  cents,  and 
lawful  interest  thereon,  be  adjudged  due  to  him  as  aforesaid  from  the 
United  States. 

S.  0.  PHILLIPS,  Administrator. 

Commonwealth  or  Massaghusktib,  ) 

Ewex,  J  *•' 

Personally  appeared  this  11th  day  of  August,  1855,  the  foref^oing 
petitioner,  Stephen  0.  Phillips,  of  Salem,  and  made  oath  that  all  the 
bets  set  forth  in  said  petition  are,  to  the  best  of  his  knowledge  and 
belief,  true. 

Before  me :  STEPHEN  H.  PHILLIPS, 

Justice  of  the  Peace. 


IN  THB  COUBT  OF  CLAIMS. 


On  THB  Pbuxion  07  Stephbn  C.  Phillifs,  Abministbatob  OI  JoifAlEAlX 

p.  Felt,  Jr.,  dbobasbd. 

Brief  of  the  Petitioner. 

This  is  a  claim  against  the  United  States,  for  a  return  of  duties,  or 

drawback,  on  fire  cases  of  Manila  hats,  amounting  to $545  94 

Interest  to  date  of  claim 556  86 

Making inall 1,102  80 


The  goods  were  imported  into  Ifew  York,  by  Munsell  &  Lawrence, 
January  17,  1838. 

By  Munsell  &  Lawrence  they  were  sold  to  Jonathan  P.  Felt,  Jr. 

By  Felt  they  were  shipped  on  board  steamer  Lexington,  for  Ston- 
ington,  Connecticut;  from  there  to  be  transported  by  land  to  Boston 
and  Salem,  Massachusetts ;  and  from  the  latter  place  to  be  shipped 
on  board  barque  Henry,  for  Valparaiso,  an  agreement  to  that  effect 
having  been  made  between  Felt  and  the  owners  of  said  barque. 

It  is  respectfully  submitted  that  this  case  presents  peculiar  claims 
to  the  favorable  consideration  of  this  Court. 

The  goods  are  brought  into  this  country,  and  duties  are  paid,  said 
duties  to  be  returned  them  in  case  the  goods  are  re-shipped. 

A  purchaser  buys  the  goods  with  the  bonajide  intention  of  re-ship- 
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ping  them.  He  makes  a  bargain  for  a  vessel  to  take  them  to  Valpa- 
raiso, and,  in  strict  pursuance  of  his  design,  he  places  them  on  board 
the  Lexington,  where,  without  fault  of  his,  they  are  destroyed. 

These  goods  had  never  been  used  or  worn  within  the  United  States. 
They  merely  found  there  a  stopping  place  on  their  way  from  Manilla 
to  Valparaiso ;  and  it  is  submitted  that  it  would  be  wholly  unjust 
and  inequitable  for  the  government,  by  the  retention  of  the  duties,  to 
be  placed  in  precisely  the  same  situation  as  if  the  goods  had  been  so 
used  and  worn,  while  the  innocent  purchaser,  failing  by  no  fault  of 
his  to  carry  out  his  design  of  re-shipment,  must  meet  with  a  loss,  cor- 
responding with  the  advantage  that  the  government  gained. 

The  suggestion  that  the  debenture  was  to  have  gone  towards  the 
payment  of  the  goods,  as  a  part  of  the  price,  is  to  be  met  by  the  con- 
sideration of  what  is  understood  to  have  been  the  custom  of  trade,  in 
^  regard  to  goods  bought  on  ''  long  price,"  and  in  regard  to  those 
bought  on  "  short  price." 

In  the  first  instance,  the  purchaser,  intending  to  re-ship,  buys  of 
the  importer,  who  takes  the  debenture  as  part  of  the  price  of  the 
goods,  and  when  he  receives  it  passes  it  to  the  purchaser's  credit. 

When,  however,  the  goods  are  sold  at  '*  short  price,"  the  price 
having  been  agreed  upon  between  the  purchaser  and  importer,  no 
such  stipulation  is  made  in  regard  to  the  debenture.  It  is  understood 
between  them  that  the  purchaser  is  bound  to  obtain  the  debenture 
from  the  custom-house,  and  hand  it  ovcir  to  the  importer ;  and  failing 
this,  he  becomes  liable  for  the  amount.  This,  however,  is  a  matter 
wholly  distinct  from  payment  of  the  price  of  the  goods,  and  the 
amount  does  not  in  any  way  form  part  of  the  bargain  of  Felt  with 
Munsell  &  Lawrence,  at  ^' short  price."  Felt  finds  himself,  when 
he  ships  the  goods,  at  New  York,  in  this  position :  He  has  certain 
goods  for  which  he  has  paid,  and  which  of  course  he  has  an  insurable 
interest ;  he  is  also  under  an  obligation  to  see  that  certain  debenture 
is  refunded  to  Munsell  &  Lawrence. 

The  goods  he  insures  ;  they  are  lost,  and  he  receives  his  insurance 
from  the  underwriters. 

He  is  then  bound  to  make  good  the  amount  of  the  debenture.  This 
amount  he  pays  to  the  importers,  and  now  seeks  to  recover  it  back 
from  the  government. 

It  is  suggested  that  in  cases  of  this  kind,  frauds  have  sometimes 
been  attempted.  It  is  not  intimated  that  there  is  any  fraud  what- 
ever in  this  particular  claim,  and  it  is  respectfully  submitted  that  this 
case  should  be  tried  upon  its  merits,  rather  than  upon  those  of  other 
cases,  similar  perhaps  in  their  general  aspect  bat  unlike  this  in  their 
details. 

STEPHEN  C.  PHILLIPS, 

Administrator. 
PHILLIPS  &  GILLIS,  his  Attorney. 
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IN  THE  OOUBT  OF  CLAIIIB.*-No.  180. 

On  the  PsnnoN  of  Stephen  C.  Phillips,  Administratob  of  J.  P. 

Felt,  deceased. 

Brief  of  United  States  Solicitor. 

This  ifl  a  claim  for  the  return  of  duties  on  five  cases  of  Manilla  hats, 
amounting  to  $545  94.  The  goods  were  imported  Into  Kew  York  on 
17th  January,  1838,  hj  Lawreqpe  &  Munsell,  and  sold  to  Felt^  hj 
whom  they  were  shipped  on  the  steamer  '^Lexington,"  hound  for 
Stonington,  Connecticut,  and  were  thence  to  have  been  transported 
across  land  to  Boston  and  Salem,  Massachusetts,  but  were  destroyed 
with  that  vessel  by  fire  in  January,  1840.  It  is  further  satisfactorily 
proved  that  it  was  intended  to  have  exported  said  ^oods  to  Valparaiso, 
and  that  Lawrence  &  Munsell,  by  whom  the  duties  had  been  paid  or 
secured,  were  to  receive  the  debenture  certificate  in  part  payment  of 
the  price  of  the  goods  on  such  re-shipment,  but  that  in  consequence  of 
the  destruction  of  the  soods  no  debenture  certificate  could  be  got,  of 
course,  and  the  money  had  to  be  paid  to  said  Lawrence  &  Munsell. 

This  case  presents  no  ground  ior  relief  to  distinguish  it  in  law  from 
any  other  case  where  a  citizen  may  lose  by  accident  property  for  which 
he  has  paid.  The  circumstance  that  part  of  the  price  consisted  of 
duties,  and  that  he  expected  to  get  that  part  of  it  back  when  he 
shippeid  the  goods  at  SalQm,^s  not  more  material  than  that  he  expected 
to  get  back  the  balance  of  the  purchase  money  at  Valparaiso.  The 
whole  value  was  an  insurable  interest,  and  if  he  insured,  or  neglected 
to  insure^  or  became  his  own  insurer,  that  neglect  or  assumption  was 
one  with  which  the  government  had  no  concern.  The  presumption  is, 
that  the  goods  were  insured,  as  that  is  the  ordinary  course  of  business 
among  prudent  business  men  whose  means  do  not  admit  of  their  suf-* 
fering  a  loss  of  the  whole  amount  conveniently. 

I  do  not  charge  anything  of  the  sort  in  this  case,  but  the  fact  is 
now  notorious  that  the  grossest  frauds  have  been  practiced  on  the 
government  in  obtaining  restoration  of  duties  on  burnt  goods  by  those 
who  have  already  received  back  the  amount  of  duties  in  the  form  of 
insaranoe.  The  case  presents  no  legal  claim  certainly  ;  nor  is  it  one 
even  appealing  to  the  liberality  of  Congress,  but  is  of  a  class  of  the 
most  questionable  kind. 

M.  BLAIR. 


IN  THE  CriURT  OF  CLAIMS. 

STEPHEN  C    PHILLIPS,  ADMINISTRATOR  OF  JONATHAN 

PORTER  FELT,  DECEASED, 

VR. 

THE  UNITED  STATES. 

ScABBUROH,  J.,  delivered  the  opinion  of  the  Court. 

This  case,  as  stated  in  the  petition,  is  in  substance  as  fol1ow8  : 
The  petitioner's  intestate,  on  or  about  the  6th  day  of  December, 
A.  D.  1838,  purchased  of  Munsell  &  Lawrence,  merchants,  in  the 
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city  of  New  York,  five  cages  or  bales,  oontaining  1,767  Manilla  hats, 
of  the  value  of  $2,635  50.  These  cases  of  bats  were  imported  into 
tbe  United  States  from  Manilla  into  tbe  port  of  New  York  on  or 
about  tbe  17th  day  of  July^  A.  D.  1838,  and  tbe  duties  imposed  hy 
law  thereon,  amounting  to  tbe  sum  of  |546  94,  were  then  paid  by  the 
importers. 

On  or  about  tbe  13tb  day  of  January,  A.  D.  1840,  the  petitioner's 
intestate  sbipped  tbe  ^oods  on  board  the  steamer  Lexington,  then 
bound  for  8tonington,  in  Connecticut,  intending  to  transport  them  to 
the  port  of  Salem,  in  tbe  district  of  Salem  and  Beverly,  m  MassachiL- 
setts,  and  thence  to  export  them  to  Valparaiso,  on  tbe  west  coast  of 
Soutb  America.  From  tbe  time  of  their  importation  till  their  ship- 
ment on  board  tbe  steamer  Lexington  they  bad  remained  in  the  cases 
in  wbicb  tbey  were  imported.  Tbey  ^*  were  dulv  entered  at  said  port 
of  New  York  for  exportation  from  said  port  of  Salem ;  and  saia  in- 
testate, in  all  respects  otherwise,  complied  witb  all  tbe  provisions  of 
tbe  laws  of  tbe  United  States  regulating  tbe  exportation  of  goods 
witb  tbe  benefit  of  drawback  from  a  port  otber  than  tbe  port  of  origi- 
nal importation,  and  received  from  the  collector  and  tbe  naval  officer 
of  said  district  of  tbe  city  of  New  York  a  coastwise  certificate,  in  the 
form  for  sucb  case  prescribed  by  law.''  Tbe  steamer  Lexington  sailed 
from  New  York  for  Stonington  on  tbe  13tb  day  of  January,  A.  D. 
1840,  baving  tbe  goods  on  board,  and  ybile  in  tbe  prosecution  of  her 
voyage  was  wboUy  destroyed  by  fire ;  •*  wbereby  said  intestate,  who 
was  then  on  board  said  steamboat,  died,  and  said  goods  and  certificate 
were  wbolly  lost  and  destroyed." 

Tbe  petitioner  insists  tbat  if  tbe  goods  bad  arrived  at  Salem  and 
been  exported  therefrom,  bis  intestate  would  bave  been  entitled  to  a 
drawback  of  $  ;  and  be  now  claims  tbat  be  is  entitled  to  this 

sum,  witb  interest,  under  tbe  8tb  section  of  tbe  act  of  Congress  ap- 
proved Marob  28,  A.  D.  1854.— (10  Stat,  at  L.,  p^.  270,  273,  cb.  30.) 

Tbe  affidavits  of  Henry  H.  Munsell  and  tbe  petitioner  bimself,  and 
copies  of  tbe  depositions  of  Bicbard  Lawrence  and  Jabez  E.  Munsell — 
taken  te  be  read  in  tbe  case  of  Jonatban  P.  Felt  tw.  Tbe  New  Jersey 
Steam  Navigation  Company,  a  case  pending,  wben  those  depositions 
were  taken,  in  tbe  district  court  of  tbe  United  States  for  tbe  district 
of  Bhode  Island — are  tbe  principal  evidence  in  tbis  case.  The  solicitor 
has  waived  all  objection  to  its  competency,  and  it,  togetber  with  the 
otber  evidence  on  file,  substantially  sustains  tbe  averments  of  the 
petition. 

Tbe  8tb  section  of  tbe  act  of  Marcb  28,  A.  D.  1854^  is  prospective 
only  in  its  operation,  and  is,  tberefore,  inapplicable  to  tbis  case. 
Even  if  it  were  construed  to  act  retrospectively,  stiU  it  woold  not 
embrace  this  case,  which  is  not  of  tbe  same  character  witb  either  of 
tbe  classes  of  cases  for  which  it  provides.  It  is  not  pretended  tbat 
tbere  is  any  otber  law  under  wbicb  tbis  claim  can  be  sustained. 

We  are  of  tbe  opinion  tbat  tbe  petitioner  is  not  entitled  to  relief. 


35th  Conqress,  I  HOUSE  OF  REPEBSENTATIVES.  )  Report  C.  C. 
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ELLEN  MARTIN,  HEIR  AT  LAW  OF  FRANCIS  MA.RTIN. 


16,  1857. — Committed  to  a  Ck>mmittee  of  the  Whole  House,  made  the  order  of 
the  day  for  to-morrow,  and  ordered  to  be  printed. 


Thb  Coubt  of  Claims  submit  the  following 

REPORT. 

To  the  hanorabh  the  Senate  and  House  of  Bepresentativca  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

ELLEN  MARTIN  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Certificate  of  heirship  of  claimants  transmitted  to  House  of  Bep- 
resentatives. 

3.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  o  1  ^^  ^^  ^^^  court  at  Washington,  this  seventh  day  of  Decem- 
^^  ^J  ber,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Ciaimsu 


To  ihe  honorable  Judges  of  the  Court  of  Claims  of  the  United  Staies : 

The  petition  of  Ellen  Martin,  (wife  of  John  Levake,)  of  La  Cole,  in 
the  county  of  Huntington,  in  Canada  East,  one  of  the  grandchildren 
and  heirs-at-law  of  Francis  Martin^  deceased,  begs  leave  respectfully 
to  represent  unto  this  honorable  Court  that  she  is  interested  as  one  of 
the  grandchildren  of  the  said  Francis  Martin  in  a  claim  which  the 
said  Francis  Martin  had  against  the  United  States,  for  services  in  the 
revolutionary  war. 

That  her  interest  in  said  claim  arises  from  the  consideration  that 
she  is  one  of  the  grandchildren  and  heirs-at-law,  with  others  of  kin, 

of  the  said  Francis  Martin,  who  died  intestate  on  or  about  the 

day  of  December,  A.  D.  1T80 ;  and  in  consideration  of  certain  resolves 
of  Congress  hereinafter  named. 

And  your  petitioner  further  represents  unto  this  honorable  Court 
that  the  said  Francis  Martin  was  commissioned  by  Congress  a  lieu- 
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tenant  in  the  continental  service  in  the  revolutionary  war,  and  served 
as  buch  o£Scer  until  his  death  as  aforesaid ;  that  by  a  resolution  of  Con- 
gress of  the  24th  day  of  August,  1780,  it  was  provided  that  the  reso- 
lution of  the  15th  of  May,  1778,  granting  half-pay  for  seven  years  to 
the  ofiScers  of  the  army  who  should  continue  in  service  to  the  end  of 
the  war,  be  extended  to  the  widows  of  those  officers  who  have  died, 
or  should  thereafter  die  in  the  service  ;  to  commence  from  the  time  of 
such  officer's  death  and  continue  for  the  term  of  seven  years  ;  or  if 
there  should  be  no  widow,  or  in  case  of  her  death  or  intermarriage,  the 
said  half-pay  should  be  given  to  the  orphan  children  of  the  officer  so 
dying  as  aforesaid  if  he  should  have  left  any,  &c.  And  your  petitioner 
avers  that  the  said  Francis  Martin  died,  when  in  the  service,  before  the 
end  of  the  war,  and  at  the  time  above  stated,  leaving  a  wife  and  chil- 
dren him  surviving,  but  who  are  now  dead,  leaving  issue. 

And  your  petitioner  further  shows  to  this  Court  that  the  seven  years 
half-pay  provided  for  in  the  foregoing  resolution  has  never  been  paid, 
but  remains  as  a  debt  or  claim  due  to  the  estate  or  representatives  of 
the  said  officer  from  the  United  States. 

And  your  petitioner  further  states  and  avers,  that  she  presented  her 
claim  to  Congress  in  1854  for  the  commutation  pay,  which  was  referred 
to  the  Senate's  Committee  on  Revolutionary  Claims,  who  reported  a 
bill ;  No.  of  report,  82,  bill  186, 33d  Congress,  and  recommitted  Janu- 
ary 5,  1855.  All  which  proceedings  she  asks  to  be  filed  in  this  court 
as  a  part  of  the  case. 

Your  petitioner  therefore  prays  that  this  honorable  Court  will  ex- 
amine into  the  justice  and  equity  of  the  said  claim,  and  report  a  bill 
to  Congress  providing  for  the  payment  thereof,  together  with  the  in- 
terest thereon,  unto  the  heirs  or  legal  representatives  of  the  said  officer; 
or  such  other  order  or  bill  as  to  your  honors  shall  seem  fit  and  proper 
to  report  in  the  premises. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

C.  K.  AVERILL, 

Dated  Fkbruary  25,  A.  D.  1856.  Attorney  for  Claimants. 

State  of  New  York,  ) 
County  of  Clinton,    \  **' 

Calvin  K.  Averill,  of  Rouse's  Point,  in  the  county  of  Clinton,  in 
the  State  of  New  York,  being  duly  sworn  doth  depose  and  say,  that 
the  petition  above  by  him  suoscribed  contains  the  truth  according  to 
the  best  of  his  information  and  belief. 

C.  K.  AVERILL. 

Sworn  and  subscribed  before  me  this  25th  day  of  February,  A.  D. 
1856. 

M.  VANDERVORT,  Justice  of  the  Peace. 

Court  of  Claims,  December  13,  1856. 

Amended  petition  sworn  to  be  before  me. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


€ 
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Statb  of  New  Yoek,  > 
Ccunty  qf  Clintonj     \ 

I,  Perry  G.  EUswortli,  judge  of  Clinton  county  courts  and  surro- 
gate, do  hereby  certify  that  satisfactory  evidence  was  presented  to  me 
at  my  office,  in  open  court,  of  the  fact  that  Lieutenant  Francis  Martin, 
of  Colonel  Livingston's  regiment  in  the  revolutionary  war,  died  in 
service  in  hospital  at  Fishkill,  in  December,  A.  D.  1780 ;  that  his 
widow  died  the  18th  day  of  December,  A.  D.  1836,  and  they  had  the 
following  children,  grandchildren,  and  descendants,  their  heirs-at-law, 
viz: 

L  Francis  Martin,  who  died  without  heirs. 

n.  Joseph  Martin,  who  is  dead,  and  left  the  following  children  and 
descendants  his  heirs-at-law : 

1.  Joseph  Martin,  who  is  dead,  and  left  one  child,  Josette. 

2.  Basil  Martin. 

3.  Alexey,  whoisdead^andleftthefoUowingchildren,  viz:  1.  James; 
2.  Alexander ;  3.  Fulgence ;  4.  Virgine ;  5,  Jane ;  6.  Adaline. 

4.  Warsis,  who  is  dead,  and  left  the  following  children,  viz :  Stephen, 
Nelson,  Joseph,  Caroline. 

6.  Catharine,  who  married  Joseph  Fayan. 

6.  Julia,  who  married  Baptiste  relo. 

7.  Ellen,  who  married  John  Levake. 
III.  Alexis,  died  young. 

rV.  A  boy,  died  before  he  was  christened. 

V.  Frances,  who  married  Anve  Morgette,  supposed  dead. 

VI.  Margret,  died  young. 

VII.  Mary  Ann,  died  young. 

VIII.  Catharine,  died  young. 

IX.  Ganerieu,  who  married  Louis  Valois,  who  is  dead,  and  left  no 
children,  as  known. 

X.  Angelica,  who  died  young. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
r  -J  seal,  this  twenty-fifth  day  of  November,  A.  D.  1856,  at  the 
'•**-'  surrogate's  office  in  Plattsburg. 

P.  G.  ELLSWORTH,  Surrogate. 


ELLEN  MARTIN  va  THE  UNITED  STATES, 

Chief  Justice  Gilchribx  delivered  the  opinion  of  the  Court. 

The  petitioner,  who  is  now  the  wife  of  John  Levake,  represents  that 
she  is  one  of  the  grandchildren  of  Francis  Martin,  who  died  intestate 
in  the  month  of  December,  1780  ;  that  the  said  Martin  was  a  lieuten- 
ant in  the  war  of  the  revolution,  and  served  in  that  capacity  until  his 
death ;  that  by  a  resolution  of  Congress  of  August  24,  1780,  it  was 
provided  that  the  resolution  of  May  15,  1778,  granting  half-pay  for 
seven  years  to  the  officers  of  the  army  who  should  continue  in  service 
to  the  end  of  the  war,  be  extended  to  the  widows  of  those  officers  who 
bave  died,  or  should  thereafter  die  in  the  service,  to  commence  from 
the  time  of  such  officer's  death  and  continue  for  the  term  of  seven 
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years  ;  or  if  there  should  he  no  widow,  or  in  case  of  her  death  or  in- 
termarriage,  the  said  half-^pay  should  he  given  to  the  orphan  children 
of  the  officer  so  dying  as  aforesaid,  if  he  should  have  left  any,  &c. 

The  claimant  avers  that  Martin  died  in  the  service  hefore  the  end  of 
the  war,  and  at  the  time  ahove  stated,  leaving  a  wife  and  children 
surviving,  but  who  are  now  dead,  leaving  issue.  She  also  alleges  that 
the  seven  years'  half-pay  has  never  been  paid,  hut  remains  due  from 
the  United  States. 

The  resolution  of  May  15,  1TT8,  gives  to  all  officers  who  should  con- 
tinue in  service  during  the  war  one-half  of  their  then  present  pay  for 
the  term  of  seven  years  after  the  conclusion  of  the  war.  The  resolu- 
tion of  August  24,  1780,  extends  the  benefit  of  the  resolution  of  May 
15,  1778,  to  the  widows  of  those  officers  who  had  died,  or  should 
thereafter  die  in  the  service,  the  half-pay  to  commence  from  the  time 
of  the  officer's  death,  and  to  continue  for  seven  years  ;  or  if  there  were 
no  widow,  or  in  case  of  her  death  or  intermarriage,  the  half-pay 
should  be  given  to  the  orphan  children  of  the  officer,  if  he  should  have 
left  any. 

Assuming  for  the  present,  for  the  sake  of  argument,  that  under  this 
last  resolution  grandchildren  may  be  entitled  to  the  half-pay,  it  is 
necessary  to  examine  the  question  whether  the  claim  is  barred  by  the 
resolutions  and  statute  of  limitation. 

It  is  very  clear  that  the  claim,  even  if  it  were  presented  by  the 
proper  person,  is  barred.  It  is  not  alleged  or  proved  that  the  claim 
was  ever  presented  at  the  treasury  prior  to  the  1st  day  of  May,  1794. 
We  have  recently  investigated  this  point  at  so  much  length  in  the 
cases  of  Chamberlain  vs.  The  United  States,  and  Marnay  vs.  The 
United  States,  that  it  is  unnecessary  now  to  re-examine  it.  It  is  suffi- 
cient to  say  that  the  decisions  in  those  cases  must  govern  the  present, 
and  that  the  claim,  by  whomsoever  presented,  is  now  barred,  and  that 
there  is  no  cause  of  action  arising  out  of  the  services  of  Francis  Martin 
now  existing  against  the  United  States. 
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FRANCIS  NADEAU,  HEIR  OF  BASIL  NADEAU. 


Dkbob  15,  1867.*-Committed  to  a  Committee  of  the  TV'hole  Home,  made  the  order  of. 

the  di^  for  to- morrow,  and  ordered  to  be  printed. 


The  C!ouBT  of  Claims  submitted  the  following 

REPORT. 

To  the  honor aile  the  Senate  and  House  of  Represenlaiivea  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
a8  the  report  in  the  case  of 

FRANCIS  NADEAU  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documents  received  from  House  of  Bepresentatives  and  trans* 
mitted  to  that  House. 

3.  Document  received  from  the  Department  of  the  Interior  and 
transmitted  to  the  House  of  Bepresentatives. 

4.  Claimant's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof^  I  have  hereunto  set  my  hand  and  affixed  the 
r  n  seal  of  said  Court  at  Washington^  this  seventh  day  of  Decem- 
^^'  ^"J  ber,  A.  D.  185T. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  of  the  Court  of  Claims. 


To  the  honorable  Judges  of  the  Court  of  Claims  of  the  United  Stales : 

The  petition  of  Francis  Nadeau,  of  Mooers,  in  the  county  of  Clin- 
ton, in  the  State  of  New  York,  one  of  the  children  of  Basil  Nadeau, 
deceased,  begs  leave  respectfully  to  represent  unto  this  honorable 
court,  that  he  is  interested  as  one  of  the  neirs-at-law  of  the  said  Basil 
Nadeau,  in  a  claim  which  the  said  Basil  Nadeau  had  against  the 
United  States  for  services  in  the  revolutionary  war.  That  his  interest 
in  said  claim  arises  from  the  consideration  that  he  is  the  son  and  heir- 
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at-Iaw  (and  the  only  one  now  known  to  be  living)  of  the  said  Basil 
Nadeau,  who  died  intestate,  on  or  about  the  eleventh  day  of  July, 
A.  D.  1841. 

And  your  petitioner  further  shows  to  this  honorable  court  that  the 
said  Basil  Nadeau  enlisted  in  1776  for  and  during  the  war  in  Colonel 
Moses  Hazen's  regiment  in  the  continental  line,  and  served  therein 
to  the  close,  or  until  discharged  by  Congress ;  and  that  the  before 
mentioned  claim  is  founded  on  a  resolution  of  Congress,  passed  the 
16th  day  of  May,  1778,  which  provides  that  those  soldiers  who  en- 
listed for  and  during  the  war,  and  continued  in  its  service  until  its 
termination,  were  entitled  to  the  reward  of  eighty  dollars  ;  and  for 
which  your  petitioner  is  informed  a  certificate  issued,  bearing  interest 
at  the  rate  of  six  per  cent.,  on  or  about  the  first  day  of  March,  1784, 
which  certificate,  if  ever  delivered,  is  now  lost ;  and  that  said  reward 
has  never  been  paid  or  transferred,  as  your  petitioner  is  informed  and 
verily  believes  true. 

And  your  petitioner  further  showeth  that,  previous  to  said  Nadeau's 
enlistment  for  the  war,  to  wit:  on  the  16th  day  of  September,  1776, 
Congress  passed  a  resolution  giving  $20  bounty  money,  and  granting 
bounty  lands  of  106  acres  to  those  who  enlisted  for  the  war,  continued 
therein  to  the  close  of  the  war,  or  until  discharged  by  Congress.  And 
your  petitioner  iiirther  shows,  that  he  made  application  to  the  Com- 
missioner of  Pensions  fur  said  land,  which  application  was  denied ; 
also,  that  he  applied  to  Congress  for  said  land  in  1864,  but  what  ac- 
tion was  had  thereon  he  is  not  informed. 

Your  petitioner  therefore  prays  that  this  honorable  court  will  ex- 
amine said  claim,  and  report  a  bill  to  Congress  for  the  payment  thereof, 
with  the  interest  thereon,  unto  the  heirs  or  legal  representatives  of  the 
said  soldier,  or  such  other  order  or  bill  as  to  your  honors  shall  seem 
fit  and  proper  in  the  premises,  and  for  said  land. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

FRANCIS  +  NADEAU. 
mark. 
Dated  Boussb's  Point,  August  3,  1866. 


• 
State  of  Nbw  Yoke,    ^^ 
County  of  Clinton j    y 

Francis  Nadeau,  of  Mooers,  in  the  county  of  Clinton,  in  the  Stat-e 
of  New  York,  being  duly  sworn,  doth  depose  and  say  that  the  peti- 
tion above,  by  him  subscribed,  contains  the  truth,  according  to  the 
best  of  his  information  and  belief. 

his 
FRANCIS  +  NADEAU. 
mark. 

Sworn  and  subticribed  before  me,  this  3d  day  of  August,  A.  D.  1855. 

JOHN  BULLIS, 

Justice  (^  the  Peace. 
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in  coubt  of  claims, 

Francis  Nadsau,  • ) 

vs.  >    ClaimarU'a  Points  and  Brief.    • 

The  Unitbd  States,  j 

I.  This  claim,  like  the  claims  of  officers  under  the  resolutions  of 
the  21st  of  October,  1780,  and  March  22,  1783,  must  be  regarded  as  in 
the  nature  of  an  express  contract. — (See  Mayo  &  Moulton,  Introduce 
tion,  vii,  page  177. 

This  claim  is  founded  on  the  resolution  of  Congress  of  15th  of  May, 
1778,  and  entitled  the  ancestor  of  claimant  to  the  reward  of  $80,  for 
serFices  rendered,  and  continued  to  the  end  of  the  war.  Here  was 
work,  labor  and  services  performed,  as  the  consideration  for  the  re- 
ward, and  the  books  show  him  entitled  to  the  certificate,  on  the  Ist 
day  of  March,  1784,  and  does  not  show  it  paid. 

II.  As  a  debt  or  claim  due,  and  payment  withheld,  all  the  legal 
consequences  attach  between  the  United  States  and  the  claimants,  as 
in  the  case  of  individuals,  as  it  respects  the  claim  of  interest. 

And  Congress  designed  that  interest  should  be  paid  '^  on  all  claims 
and  to  all  creditors  of  the  United  States  from  the  time  payment  became 
due." — (See  Compend.  &c.,  on  revolutionary  claims.  Document  No. 
42,  for  1837,38.) 

III.  Congress  has  acknowledged  the  obligation  to  pay  the  principal 
in  an  analogous  case. — (See  Colin  McLaughlin's  Bill  249,  passed  2d 
868.  21gt  Congress ;  Report  1st  Ses.  21  Cong.  No.  194,  as  follows  :) 

IV.  Claims  to  be  entitled  to  100  acres  of  land  under  resolve  of  Con- 
gress September  16,  1776. 

KEPORT. 

'^  The  petitioner  claims  and  satisfactorily  proves,  that  by  his  services 
as  a  sergeant  in  Col.  Moses  Hazen's  regiment  in  the  army  of  the 
revolution,  to  the  end  of  the  war,  (having  then  been  discharged  and 
honored  with  the  badge  of  merit,)  he  became  entitled  to  the  reward  of 
$80,  ofifered  by  the  resolve  of  Congress  of  May  15,  1778. 

The  only  question  remaining  is  whether  he  received  this  reward  ? 

No  register  or  other  evidence  has  been  found  showing  that  it  has 
ever  been  paid.  The  petitioner  has  made  oath,  in  an  accompaying 
affidavit  that  he  has  never  received  it. 

The  character  of  the  petitioner  for  veracity  is  supported  by  certifi- 
cates of  respectable  individuals  acquainted  with  him. 

The  committee  believe,  under  view  of  all  the  evidence,  that  it  would 
be  nnjust  to  withhold  the  reward  from  him,  and  therefore  report  a  bill 
directbg  the  payment  to  him  of  the  original  sum  of  eighty  dollars." 

C.  K.  AVERILL, 

Attorney  for  daimant. 


To  the  honorahle  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  a^ssemUed: 

The  petition  of  Francis  Nadeau,  of  Mooers,  in  the  county  of  Clinton, 
and  State  of  New  York,  in  behalf  of  himself  and  brother,  the  only 
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snrviYiDg  children  ^nd  heirs-aVlaw  of  the  late  Basil  Nadean,  of  Cham- 
plain,  in  8aid  county,  by  Calvin  K.  Ayerill,  their  attorney,  beg  leave 
most  respectfully  to  represent  unto  your  honorable  body  that  the 
said  Basil  Kadeau,  on  the  16th  day  of  November,  1776,  enlisted  for 
the  war  in  General  Moses  Hazen's  regiment^  (Congress  regiment,) 
and  continued  to  serve  to  the  close  of  the  war,  tne  term  of  his  enlist- 
ment, although  the  word  ^^  omitted"  appears  at  the  end  of  his  name 
on  the  rolls  in  March,  1781,  as  will  hereinafter  farther  appear. 

And  your  petitioner  further  showeth,  that  previous  to  said  Nadean's 
enlistment  for  the  war,  to  wit :  on  the  16th  day  of  September,  1776, 
Congress  passed  a  resolution  granting  bounty  lands  of  100  acres  to 
those  who  enlisted  for  the  war,  and  continued  therein  t^  the  close  of 
the  war,  or  until  discharged  by  Congress. 

And  your  petitioner  further  showeth,  that  on  the  24th  day  of  June^ 
1819,  the  said  Basil  Nadeau  was  inscribed  on  the  pension  list  roll  of 
the  New  York  agency,  at  the  rate  of  eight  dollars  per  month,  to  com- 
mence on  the  29th  day  of  May,  1819  ;  and  that,  November  6,  1820, 
his  name  was  directed  by  the  Secretary  at  War  to  be  continued  on 
the  pension  roll. 

And  your  petitioner  further  showeth  that  from  imperfections  in 
the  New  York  rolls,  the  loss  of  the  rolls  of  Hazen's  regiment  and 
Colonel  Livingston's  regiment,  those  officers  were,  by  an  act  of  the 
legislature  of  New  York,  passed  May  11,  1784,  section  14,  appointed 
to  make  returns,  which  tbey,  in  one  of  their  returns,  dated  New  York, 
January  26,  1785,  say  :  '^The  foregoing  returns  include  the  names  of 
all  the  refugees  we  have  as  yet  been  able  to  collect.  However,  we  are 
fully  sensible  that,  from  the  dispersed  situation  of  the  Canadian  refu- 
gees, there  may  be  many  others  who  are  entitled  to  the  benefit  of  the 
act  herein  mentioned.     (Signed,)  Moses  Hazen,  James  Livingston." 

Also,  your  petitioner  represents  unto  your  honorable  body  that,' in 
the  returns  above  mentioned,  the  name  of  Basil  Nadeau  was  omitted, 
and  on  a  special  application  to  the  legislature  of  the  State  of  New 
York  by  said  Basil  Nadeau,  in  1830,  letters  patent  were  issued  to  said 
Nadeau  for  services  in  said  war,  in  General  Hazen' s  regiment  afore- 
said,  and  that  the  same  was  granted  on  proof  of  his  said  services  by 
witnesses  then  living  who  served  in  the  same  regiment. 

And  your  petitioner  further  represents  that,  on  the  15th  day  of 
January,  1880,  the  said  Basil  Nadeau  made  his  declaration,  and  ap- 
plied to  the  land  bounty  office  at  Washington  for  his  land  warrant  in 
pursuance  and  by  virtue  of  the  above  mentioned  resolution  of  Con- 
gress,  and  his  papers  were  returned  with  a  note  that  his  name  did 
not  appear  on  the  rolls  of  the  New  York  line.  That  to  this  applica- 
tion he  had  appended  thereto  the  testimony  of  one  Alexander  ITerriole 
who  proved  that  said  Nadeau  did  perform  the  military  services  stated 
in  said  declaration,  which  declaration  was  also  sworn  to  by  the  said 
applicant,  and  is  appended  hereto. 

And  your  petitioner  further  showeth  that  said  Basil  Nadeau  died 
without  ever  having  obtained  a  warrant  for  said  land. 

And  your  petitioner  further  represents  that,  on  the  23d  day  of  Oc- 
tober, 1852,  the  said  Francis  NadeaOi  after  the  death  of  said  Basil 
Nadeau,  as  one  of  the  surviving  children,  renewed  the  application  for 
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said  bounty  land  to  the  Commissioner  of  Pensions,  under  the  belief 
that  his  said  father,  Basil  Nadeau,  was  fully  entitled  to  the  same,  and 
which  said  application  was  also  returned  and  endorsed  in  pencil  on 
the  back  '^not  returned  in  the  New  York  line ;"  all  which  is  an- 
nexed. 

That  subsequently,  in  1853,  the  attorney  of  your  petitioner  called 
np  the  case  when  in  Washington,  and  requested  a  further  investigar- 
tion  into  said  claim,  and  it  was  granted,  and  again  declared  inadmis- 
sible, with  the  reasons  in  a  written  communication,  which  is  hereto 
annexed. 

Tour  petitioner,  considering  himself  aggrieved  thereat,  hath  re- 
solved to  appeal  to  your  honorable  body  for  that  justice  which  has 
hitherto  been  denied  to  him  in  this  behalf ;  and  in  support  of  said 
appeal  your  petitioner  begs  leave  further  to  represent  that  he  has 
discovered  in  the  answer  of  the  Commissioner  of  Fensions  that  there 
is,  and  was  all  the  while,  evidence  in  said  department  that  said  Basil 
Nadeau  was  enrolled  as  a  private  in  General  Hazen's  regiment,  and 
that  he  enlisted  for  the  war  November  16,  1776,  and  was  omitted 
March,  1781,  and  that  he  received  pay  certificates  for  the  months  of 
January  and  February,  1781.  And  your  petitioner  further  showeth 
that  the  conclusions  of  the  Commissioner  of  Pensions  were  unwarranta- 
ble and  unjust  from  the  premises,  inasmuch  as  the  records  and  returns 
subsequent  to  the  year  1781  of  the  New  York  line  were  known  to  be 
burnt,  as  will  appear  by  the  subjoined  communication  (copy)  from  the 
Secretary  at  War  to  the  secretary  of  State  of  New  York,  dated  July 
27,1803. 

And  your  petitioner  further  showeth  that  there  remains  on  the  files 
of  the  pension  department  in  Washington  other  good  and  credible 
evidence  of  the  service  of  said  Nadeau  to  the  close  of  the  war,  viz : 
the  evidence  of  two  witnesses  on  Which  the  claim  of  said  Nadeau  for 
a  pension  was  allowed  under  the  act  of  1818,  who  are  themselves  cor- 
roborated by  the  fact  that  their  names  appear  on  the  rolls  as  during 
war's  men  serving  in  the  same  regiment  with  said  Basil  Nadeau  to 
the  close  of  the  war. 

Your  petitioner  therefore  prays  that  your  honorable  body  will  ex- 
tend to  your  petitioner  the  gratuity  or  bounty  land  to  which  it  would 
seem  the  said  Basil  Nadeau  became  justly  entitled  to  by  reason  of  his 
services  and  the  said  resolve  of  Congress. 

And  yoor  petitioner,  as  in  duty  bound,  will  ever  pray. 

FRANCIS  NADEAU. 
By  C.  K.  AVERILL,  his  Attorney. 

Dated  December  30,  1853. 

Statb  of  New  York,  County  of  Clinton,  88. 

Calvin  K.  Averill,  attorney  for  the  above  named  petitioner,  being 
duly  sworn,  doth  depose  and  say  that  he  verily  believes  the  facts  as 
stated  in  said  petition  to  be  true. 

C.  K.  AVERILL. 

Sworn  to  before  me  this  31st  day  of  December,  1853. 

JOHN  BULLER,  Justice  of  the  Peace. 
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Wae  Dbpaktmsnt, 
Pension  Office^  November  6,  1820. 

Sir  :  You  are  hereby  informed  that  the  schedule  of  your  property 
has  been  examined,  and  the  Secretary  of  War  has  directed  your  name 
to  be  continued  on  the  pension  roll 
I  am,  respectfully^  your  obedient  servant^ 

J.  L.  EDWAKDS. 
Mr.  Basil  Nadbau, 

Clinton  County,  New  York. 


State  of  New  York, 
County  of  Clinton^    J     ' 

I,  Basil  Nadeau,  aged  seventy-two  years,  do  upon  oath  testify  and 
declare^  that  in  the  year  one  thousand  seren  hundred  and  seventy-six 
I  enlisted  for  the  term  of  during  war,  and  served  in  Captain  OUivie's 
company  of  Canadian  volunteers,  and  in  the  regiment  commanded  by 
Gkneral  Moses  Hazen ;  that  I  continued  in  the  service  aforesaid  until 
the  close  of  the  war,  when  I  was  regularly  discharged  from  the  regi- 
ment commanded  by  General  Moses  Hazen.  I  further  declare^  that 
I  have  never  received  a  warrant  for  the  bounty  lands  promised  to  me 
on  the  part  of  the  United  States,  nor  have  I  ever  assigned  or  trans- 
ferred my  claim  in  any  manner  whatsoever. 

Therefore,  know  all  men  by  these  presents,  that  I,  Basil  Nadeau, 
aforesaid,  do  hereby  constitute  and  appoint  Bela  Edgerton,  of  Platts- 
burgh,  in  the  county  of  Clinton,  ana  State  of  New  York,  to  be  my 
true  and  lawful  attorney,  for  me  and  in  my  name  to  demand  and  re- 
ceive, from  the  Secretary  of  War  of  the  United  States,  a  warrant  for 
the  quantity  of  land  due  to  me,  as  aforesaid,  and  my  said  attorney  is 
hereby  fully  authorized  and  empowered  to  constitute  and  appoint  one 
or  more  substitutes  or  attorneys  under  him  for  the  special  purposes 
above  expressed. 

bit 

BASIL  X  NADEAU. 

m«rk. 

Attest :  C.  E.  Averill. 


I,  Alexander  Ferriole,  aged  sixty-five  years,  do  upon  oatb  declare, 
that  I  have  been  long  acquainted  with  Basil  Nadeau,  who  has  sub- 
scribed the  above  declaration  in  my  presence ;  and  well  know  that 
he  is  the  identical  person  he  represents  himself  to  be ;  and,  farther,  I 
know  that  he  did  perform  the  military  services  therein  stated. 

ALEX.  FERRIOLE. 

Attest :  Bela  Edgerton. 

Before  me,  Calvin  K.  Averill,  esquire,  a  justice  of  the  peace  at 
Rouse's  Point,  in  the  county  of  Clinton  and  State  of  New  York,  per- 
sonally appeared  the  above  named  Basil  Nadeau^  subscribed  to  the 
foregoing  declaration,  and  in  my  presence  acknowledged  the  power  of 
attorney  thereto  subscribed  to  be  his  free  act  and  deed ;  and  like#i^ 
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personally  appeared  Alexander  Feriole,  who  hath  snbscribed  the 
above  certificate  of  identj  ;  both  to  me  well  known  to  be  men  of  re- 
spectability and  truth,  and  made  solemn  oath  to  the  truth  of  the 
depositions  by  them  respectively  subscribed,  this  15th  day  of  January, 
1830. 

0.  K.  AVERILL, 

Justice  of  Peace. 

In  testimony  that  the  above  written  Calvin  K.  Averill  was  a  magis- 
trate authorized  to  administer  oaths,  &c.,  in  the  State  of  New  York 
at  the  above  date,  and  that  his  name  thereunto  affixed  and  subscribed 
appears  to  me  to  be  his  usual  signature,  I  have  hereunto  affixed  the 
county  seal,  and  subscribed  my  name  and  quality  at  Plattsburg,  this 
22d  day  of  January,  1830. 

SMITH  MEAD, 
Deputy  Clerk  of  Clinton  County. 

Statb  op  New  York,  \ 
County  of  Clinton.    J**' 

I,  Francis  Nadeau,  of  Mooers,  in  said  county,  aged  fifty-three 
years,  one  of  the  heirs-at-law  of  Basil  Nadeau,  deceased,  do  upon 
oath  testify  and  declare,  to  the  best  of  my  knowledge  and  belief,  tnat 
Basil  Nadeau,  my  father,  did  enter  the  service  in  1776  for  the  term  of 
during  the  war,  and  served  as  a  private  in  Gfeneral  Moses  Hazen's 
regiment  (Congress  regiment)  of  the  New  York  line;  and  that  he 
continued  in  the  service  aforesaid  until  the  close  of  the  war  and  ratifi- 
cation of  the  treaty  of  peace  in  1783.  I  further  declare  that  I  never 
received  a  warrant  for  the  bouiity  land  to  the  said  Basil  Nadeau  on 
the  part  of  the  United  States  ;  nor  do  I  believe  that  he  ever  received 
it,  or  transferred  his  claim  to  it  in  any  manner  whatsoever ;  therefore, 

Enow  all  men  by  these  presents,  that  I,  Francis  Nadeau,  afore- 
said, do  hereby  constitute  and  appoint  Calvin  E.  Averill,  of  Rouse's 
Point,  in  said  county,  to  be  (my  true  and  lawful  attorney,  for  me  and 
in  my  name  to  demand  and  receive  from  the  Secretary  of  War  of  the 
United  States,  or  any  other  officer  charged  with  the  execution  of  the 
law,  a  warrant  for  the  quantity  of  land  due  to  me  as  aforesaid ;  and 
my  said  attorney  is  hereby  fiilly  authorized  and  empowered  to  consti-> 
tate  and  appoint  one  or  more  substitutes  or  attorneys  under  him  for 
the  special  purposes  above  expressed. 

his 

FRANCIS  +  NADEAU. 

mark. 

Attest:  JoHH  Bulub. 

On  this  23d  day  of  October,  A.  D.  1862,  personally  appeared  the 
above  named  Francis  Nadeau,  subscriber  to  the  foregoing  declaration, 
and  made  oath  to  the  same  ;  and  in  my  presence  acknowledged  the 
power  of  attorney  thereto  subjoined  to  be  his  free  act  and  deed  for  the 
purposes  therein  mentioned. 

Attest ' 

JOHN  BULLIS, 

Juatice  of  Peace. 
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State  of  New  York,  > 
County  of  Clinton,    y    ' 

In  testimony  that  the  above  written  John  BuUis  was  a  magistrate 
authorized  to  administer  oaths  and  take  acknowledgments,  &c.,  in  the 
county  of  Clinton  in  the  State  of  New  York  at  the  above  date,  and  that 
his  name  thereto  subscribed  appears  to  me  to  be  his  usual  signature, 
I  have  hereunto  affixed  the  county  seal,  and  subscribed  my  name  and 
quality  at  Plattsburg,  this  24th  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-two. 

D.  H.  PARSONS,  Clerk. 


War  Department,  July  27,  1803. 

Sir:  Your  favor  of  the  18th  instant  has  been  duly  received.  All 
returns  of  the  New  York  line  made  subsequent  to  the  year  1781,  and 
some  of  those  made  previous  to  that  period,  were  consumed  with  the 
War  Office  in  November,  1800.  It  will,  therefore,  be  impossible  to 
make  an  accurate  return  of  the  officers  and  soldiers  wh<^.served  in  the 
line  aforesaid.  A  list  can  be  furnished  you  of  all  the  officers  who 
were  entitled  to  military  bounty  land'  from  the  United  States,  and  of 
all  the  non-commissioned  officers  and  privates  who  have  received  land 
of  the  above  description.  Such  officers  only  were  entitled  to  land 
from  the  United  States  as  served  to  the  end  of  the  war,  or  were  de- 
ranged by  a  resolution  of  Congress,  which  did  not  bar  their  claim  ; 
and  such  non-commissioned  officers  and  privates  only  as  enlisted  for 
and  during  the  war.  If  you  are  of  opinion  that  copies  of  the  above 
description  will  answer,  you  can  be  furnished  therewith. 

I  am,  very  respectfully,  your  humble  servant, 

H.  DEARBORN. 

Thomas  Tillotson,  Esq., 

Secretary  of  State,  New  York. 


Pension  Office,  Jpril  15,  1853. 

Sir:  I  herewith  return  the  several  papers  filed  by  you  in  this 
office  in  relation  to  a  claim  for  bounty  land  in  right  of  Bazil 
Nadeau,  deceased,  who  was  a  soldier  of  Colonel  Hazen's  regiment  of 
the  continental  line  of  the  army,  and  in  reference  thereto  have  to  in- 
form you  that  the  name  of  Bazil  Nadeau  is  not  returned  on  the  records 
of  Colonel  Hazen's  regiment  among  those  men  who  enlisted  for  the 
term  of  '^  daring  the  war,^^  and  continued  to  serve  to  the  end  thereof 
in  1783,  without  which  enlistment  and  continued  service  no  soldier 
of  the  revolution  was,  or  is,  entitled  to  bounty  land  irom  the  United 
States. 

Upon  a  thorough  investigation  of  the  rolls  and  records  in  this  office, 
it  is  found  that  Bazil  Nadeau  enlisted  November  16,  1776,  and  that 
his  name  was  omitted  on  the  rolls  in  March,  1781,  and  was  never  after 
restored  to  the  rolls ;  thereby  furnishing  the  most  conclusive  evidence 
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that  he  left  the  service  at  the  last  mentioned  date,  and  never  again  re- 
turned to  his  regiment ;  which  fact  is  fully  confirmed  hy  the  books  of 
final  settlement  certificates^  which  show  that  the  last  certificate  for 
pay  issued  to  Nadeau  was  for  $13  30,  dated  January  1,  1782,  that 
sum  being  his  monthly  pay  for  January  and  February,  1781,  his  name 
being  dropped  from  the  rolls  in  March,  1781. 

In  one  of  your  statements  you  say  that  certificates  were  issued  to 
him  as  late  as  November^  1783 ;  a  careful  re-examination  of  the  books 
show  that  no  certificates  for  pay  whatever  issued  in  his  name  at  any 
period  of  the  year  1783. 

The  term  ''omitted,"  when  it  appears  on  the  rolls  opposite  the 
name  of  a  soldier,  has  no  other  signification  than  that  the  soldier  left 
the  service  in  consequence  of  sickness  or  disability  of  some  kind, 
without  receiving  a  ''  discharge,"  and  not  afterwards  returning  to  the 
service,  it  became  useless  to  continue  his  name  on  the  rolls,  and  he  is 
noted  thereon  ''omitted." 

The  within  patent  for  200  acres  of  land  granted  by  the  State  of  New 
York  in  April,  1830  to  Bazil  Nadeau,  under  a  special  act  of  the  legisla- 
ture of  that  State,  passed  25th  April,  1829,  recognizes  Nadeau  in  no 
other  charcuster  than  that  of  a  "  Canadian  refugee."  And  this  grant 
of  200  acres  of  land  was  made  thirty  years  after  the  grants  by  New 
York  were  generally  made  to  those  reported  to  that  State  by  the 
officers  appointed,  for  that  purpose^  under  the  fourfeenth  section  of  the 
act  of  the  legislature  of  said  State,  passed  May  11,  1784.  This  patent, 
therefore,  furnishes  no  evidence  whatever  of  Bazil  Nadeau' s  services  to 
the  close  of  the  war  in  1783. 

The  claim  for  land  in  his  right  is  therefore  inadmissable. 

Very  respectfully^  your  obedient  servant, 

L.  P.  WALDO, 

Ci/mmissicmer. 

G.  K.  AvERiLL,  Esq.^ 

Mouse's  JPoirUj  New  York, 


Fcusta  and  poitits  for  consideration  of  the  committee. 

1.  Basil  Nadeau,  on  the  1 6th  November,  1776,  enlisted  for  the  war — 
after  the  resolution  of  Congress,  September  16,  1776 — and  served  five 
years,  when  the  word  ^^ omitted"  appears  on  the  rolls.  As  the  con- 
dition of  said  enlistment,  he  was  to  receive  $20  bounty  money  and 
100  acres  of  land  at  the  end  of  the  war,  if  he  continued  to  serve  to  the 
cloee  of  the  war,  or  until  discharged  by  Congress, 

From  the  above  state  of  facts,  it  is  contended  that  the  soldier  being 
cmUied  was  none  of  his  fault.  If  sickness  or  disability  was  the  occa- 
sion of  it,  the  government  could  not  justify  itself  in  withholding  the 
bounty  land.  But  it  is  apprehended  the  contract  was  binding  on  both 
sides,  and  if  the  government  did  not  need  his  services  to  the  end  of 
it,  it  had  an  undoubted  right  to  discharge  him ;  and  he  would  then 
have  had  his  bounty  land  by  the  strict  letter  of  the  resolution  of  Con- 
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gress,  It  would  be  unjust  to  infer  that  the  government  wished  to  get 
rid  of  it  by  writing  the  word  ^^ omitted"  on  the  roll. — (For  definition 
of  the  word  "omitted,"  see  page  5  of  Mayo  &  Moul ton's  Pension  and 
Bounty  Lands.)  The  word  omitted  may  be  synonymous  to  discharged, 
or,  if  not  that,  supernumerary. 

2.  By  another  state  of  facts  in  the  case,  it  appears  that  he  actually 
continued  to  serve  to  the  close  of  the  war.  The  greatest  weight  of  the 
evidence  on  this  point  is  in  the  files  of  the  Pension  OflSoe,  and  can  be 
reached  only  by  an  order  to  furnish  the  originals  or  copies. 


Pension  Office,  June  6,  1857. 

Sir  :  I  enclose  a  copy  of  the  papers  of  Basil  Nadeau,  of  New  York, 
upon  which  he  obtained  a  pension,  under  the  acts  of  18th  March,  1818, 
and  1st  May,  1820,  at  the  rate  of  $96  a  year,  which  he  continued  to 
receive  during  his  life. 

For  a  history  of  his  services,  I  refer  you  to  a  letter  of  the  20th  De- 
cember, 1856,  written  to  you  from  this  office. 

Very  respectfully,  your  obedient  servant, 

GEO.  0.  WHITING, 

Commissioner. 
Hon.  S.  H.  HuimNGDON, 

Chief  Clerk  Court  of  ClaimSy  Present. 


I  hereby  certify  that  the  accompanying  pages,  numbered  from  one 
to  five,  are  truly  copied  from  the  original  in  the  office  of  the  (Jommis* 
sioner  of  Pensions. 


Commissioner  of  Pensions. 

Be  it  remembered,  that  George  0.  Whiting,  who  has  signed  the 
foregoing  certificate,  is  Commissioner  of  Pensions,  and  that  to  his  at- 
testations full  faith  and  credit  are  and  ought  to  be  given. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name, 
[l.  s.]        and  caused  the  seal  of  the  department  to  be  affixed  on  this 
fourth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-seven. 

J.  THOMPSON, 
Secretary  of  the  Interior. 


State  of  New  York,  ) 
Clinton  County,      )     ' 

On  this  29th  day  of  May,  1819,  before  me,  the  subscriber,  one  of  the 
judges  of  the  court  of  common  pleas  of  the  county  and  State  aforesaid, 
personally  appears  Basile  Nadeau,  aged  sixty-seven  years,  resident  in 
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ChamplaiD)  in  the  said  county  and  State,  who,  heing  hj  me  first  duly 
sworn  according  to  law,  doth,  on  his  oath,  make  the  following 
declaration,  in  order  to  obtain  the  proyision  made  by  the  late  act  of 
Congress  entitled  ''  An  act  to  provide  for  certain  persons  engaged  in 
the  land  and  naval  service  of  the  United  States  in  the  revolutionary 
war:"  That  the  said  Basile  Nadeau  enlisted  in  Albany,  in  the  State 
of  New  York,  in  the  company  commanded  by  Captain  Oliver,  in  the 
regiment  of  Colonel  Hazen,  in  July  or  August,  1776 ;  that  he  con- 
tinned  to  serve  in  the  said  corps,  or  in  the  service  of  the  United  States, 
UDtil  May  or  June,  1783,  when  he  was  discharged  from  service  in 
New  Windsor,  State  of  New  York ;  that  he  was  in  the  battles  of 
Staten  Island,  Germantown,  Brandy  wine,  Brunswick,  and  Yorktown, 
and  that  he  is  in  reduced  circumstances,  and  stands  in  need  of  the 
assistance  of  his  country  for  support ;  and  that  he  has  no  other  evi- 
dence now  in  his  power  of  his  said  services  ;  his  discharge  is  lost. 

his 

BASILE  +  NADEAU. 

mark. 

Sworn  to  and  declared  before  me  the  day  and  year  aforesaid. 

CALEB  NICHOLS, 
A  Judge  of  Clinton  Common  Fleas. 


I,  Caleb  Nichols,  judge  of  the  court  of  common  pleas  of  the  county 
of  Clinton,  and  State  aforesaid,  do  certify  that  it  appears  to  my  satis- 
&ction  that  the  said  Basile  Nadeau  did  serve  in  the  revolutionary 
war,  as  stated  in  the  preceding  declaration,  against  the  common  en- 
emy ;  and  I  now  transmit  the  proceedings  and  testimony  taken  and 
had  before  me  to  the  Secretary  tor  the  Department  of  War,  pursuant 
to  the  directions  of  the  aforementioned  act  of  Congress,  and  I  certify 
that  I  am  satisfied  the  said  Basile  Nadeau  is  in  reduced  circumstances, 
and  stands  in  need  of  assistance  from  his  country  for  support.  Wit- 
ness my  hand  and  the  seal  of  said  court  this  29th  day  of  May. 

[seal.]  CALEB  NICHOLS, 

A  Judge  of  Clinton  Common  Fleas. 


Plattsburg,  June  1,  1819. 

I,  Charles  Piatt,  clerk  of  Clinton  county,  certify  that  Caleb  Nichols 
is  a  judge  of  the  court  ot  common  pleas  of  said  county,  and  that  his 
name  subscribed  above  is  his  own  handwriting,  and  that  Beuben  H. 
Walworth  is  a  notary  public,  and  that  his  signature  as  such  on  the 
hack  hereof  is  his  own  proper  handwriting. 

[SBAL.]  CHARLES  PLATT, 

Cle7*k  of  Clinton  County. 
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Clinton  County,  88. 

John  Vinet  and  Charles  Yessier,  being  sworn,  say  that  they  are 
acquainted  with  the  within  named  Basile  Nadeau,  and  know  that  he 
served  in  the  army  of  the  United  States  in  the  war  of  the  revolution, 
as  stated  in  the  within  declaration,  and  that  they  served  in  the  said 
regiment  with  him,  and  that  he  is  now  in  reduced  circumstances,  and 
in  need  of  assistance  from  his  country  for  his  support,  and  further 
say  not. 

JEAN  VINETE. 

hu 

CHARLES  +  VESSIER. 

mark.      • 

Sworn  and  subscribed  to  this  29th  day  of  May^  1819,  before  me, 
and  I  certify  the  deponents  are  credible  witnesses. 

[SRAL.]  REUBEN  H.  WALWORTH, 

Notary  Public. 


At  a  court  of  common  pleas  holden  at  the  court-house  in  Platts- 
burgh,  in  and  for  the  county  of  Clinton,  and  State  of  New  York,  on  the 
3d  day  of  October,  1820.  Present :  Elisha  Arnold,  Caleb  Nichols, 
Nathan  Carver,  and  Allen  R.  Moore,  esquires,  judges  of  the  said  court. 

County  op  Clinton,  88. 

On  this  3d  day  of  October,  1820,  personally  appeared  in  open  court, 
it  being  a  court  of  record,  proceeding  according  to  the  course  of  the 
common  law,  and  having  the  power  of  fine  and  imprisonment,  and 
keeping  record  of  their  proceedings  in  and  for  the  county  of  Clinton, 
Boszell  Nadeau,  aged  sixty-six  years,  resident  in  the  town  of  Cham- 
plain,  in  the  said  county  of  Clinton,  who,  being  first  duly  sworn  ac- 
cording to  law,  doth  on  his  oath  declare  that  he  served  in  the  revolu- 
tionary war,  as  follows:  That  he,  the  said  Boszell  Nadeau,  enlisted  for 
the  term  of  three  years,  in  the  month  of  September,  1Y76,  at  Albany, 
in  the  State  of  New  York,  in  the  company  commanded  by  Captain 
Oliver,  in  the  regiment  commanded  by  Colonel  Moses  Hazen,  in  the 
line  of  the  State  of  New  York,  on  the  continental  establishment;  that 
he  was  returned  as  enlisting  during  the  war ;  that  he  continued  to 
serve  in  the  said  corps  for  six  years  and  six  months,  when  he  was  dis- 
charged from  the  said  service  in  Boston,  in  the  State  of  Massachusetts ; 
that  he  was  in  the  battles  of  Staten  Island,  Brandywine,  and  White 
Plain  ;  that  his  original  declaration  to  obtain  a  pension  under  the  act 
of  Congress  of  the  18th  of  March,  1818,  was  made  the  29th  day  of 
May,  1819  ;  that  he  has  received  a  pension  certificate,  numbered 
13,682,  and  dated  the  24th  day  of  June,  1819.  And  I  do  solemnly 
swear  that  I  was  a  resident— citizen  of  the  United  States— on  the 
13th  day  of  March,  1818,  and  that  I  have  not  since  that  time,  by  gift, 
sale,  or  in  any  manner,  disposed  of  my  property,  or  any  part  thereof, 
with  intent  thereby  so  to  diminish  it  as  to  bring  myself  within  the 
provisions  of  an  act  of  Congress,  entitled,  '^  An  act  to  provide  for  cer- 
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tain  persons  engaged  in  the  land  and  naval  service  of  the  United  States 
in  the  revolutionary  war,"  passed  on  the  18th  day  of  March,  1818 ; 
and  that  I  have  not,  nor  has  any  person,  in  trust  for  me,  any  prop- 
erty or  securities,  contracts  or  debts  due  to  me,  nor  have  I  any  income 
other  than  what  is  contained  in  the  schedule  hereto  annexed  and  by 
me  subscribed : 

Real  estate,  none.  Personal  estate,  excepting  necessarv  bedding 
and  clothing,  1  axe,  $1 ;  1  spoon,  6  cents  ;  1  fork,  2  cents ;  1  jack-knife, 
8  cents— total  $1  16. 

I  am  by  occupation  a  farmer,  and  as  healthy  as  any  man  of  my  age. 
I  have  a  son,  Francis  Nadeau^  aged  fifteen  years,  who  lives  with  me ; 
is  well  and  able  to  work. 

hii 

BOSZELL  +  NADEAU. 

mark. 

Sworn  to  and  declared,  on  the  3d  day  of  October,  1820,  before  the 
above  judges. 


I,  Charles  Piatt,  clerk  of  the  court  of  common  pleas,  held  in  and  for 
the  county  of  Clinton,  do  certify  that  the  foregoing  oath,  and  the 
schedule  thereto  annexed,  are  truly  copied  from  uie  record  of  the  said 
court ;  and  I  do  further  certify  that  it  is  the  opinion  of  the  said  court 
that  the  total  amount  in  value  of  the  property  exhibited  in  the  afore- 
said schedule  is  one  dollar  and  sixteen  cents. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
[l.  8.J  seal  of  said  court,  on  this  3d  day  of  October^  1820. 

CHAS.  PLATT, 
Clerk  of  the  Cawrifor  the  County  of  Clinton. 


IN  THE  OOUBT  OF  CLAIMS. 
FRANCIS  NADEAU  m.  THE  UNITED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  Court. 

The  petitioner  alleges  that  he  is  the  only  son  and  heir-at-law  of 
Basil  ifadeau,  who  died  on  the  11th  of  July,  1841,  and  who  was  a 
soldier  in  the  army  of  the  revolution.  The  petition  states  that  Basil 
Nadeau  enlisted  in  1776,  for  and  during  the  war,  in  Colonel  Moses 
Hasen's  regiment  in  the  continental  line,  and  served  therein  to  the 
close  of  the  war,  or  until  discharged  by  Congress.  The  claim  is 
fonnded  on  the  resolutions  of  Congress  of  the  16th  of  May,  1778, 
providing  that  soldiers  who  enlisted  for  and  during  the  war,  and  con- 
tinued in  service  until  its  termination,  should  be  entitled  to  a  reward 
of  $80.  For  this  the  petitioner  was  informed  that  a  certificate  issued, 
with  interest  at  six  per  cent.,  on  or  about  the  Ist  day  of  March,  1784, 
which  certificate,  if  ever  delivered,  is  now  lost,  and  that  this  reward 
has  never  been  paid  or  transferred  as  the  petitioner  is  informed  and 
believes. 
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It  is  sufficient  to  say  in  relation  to  this  claim  that  the  decision  in 
the  case  of  Philip  Lamoy  va.  the  United  States  is  applicable  to  this 
case,  and  settles  that  the  claimant  has  no  cause  of  action. 

The  petitioner  makes  a  further  claim,  as  follows:  ^'That  previous 
to  Nadeau's  enlistment  for  the  war,  to  wit:  on  the  16th  day  of  Sep- 
tember, 1776,  Congress  passed  a  resolution  giving  $20  bounty  money, 
and  granting  bounty  land  of  100  acres  to  those  who  enlisted  for  the 
war  and  continued  therein  to  the  close  of  the  war,  or  until  discharged 
by  Congress.  And  your  petitioner  iurther  shows  that  he  made  ap- 
plication to  the  Commissioner  of  Pensions  for  said  land,  which  appli- 
cation has  been  denied." 

The  allegation  of  the  petitioner,  therefore,  is,  that  the  Commissioner 
of  Pensions  incorrectly  decided  that  Basil  Nadeau  was  not  legally  en- 
titled to  bounty  land. 

By  the  resolution  of  September  16,  1776,  Congress  made  provision 
for  a  bounty  of  $20  ''to  each  non-commissioned  officer  and  private 
soldier  who  should  enlist  to  serve  for  the  present  war,  unless  sooner 
discharged  by  Congress." 

''To  the  officers  and  soldiers  who  shall  so  engage  in  the  service  and 
continue  therein  to  the  close  of  the  war,  or  until  discharged  by  Con- 
gress," certain  quantities  of  land,  the  share  of  each  non-commissioned 
officer  and  soldier  being  100  acres. 

In  order,  therefore,  to  entitle  the  soldier  to  the  bounty  land  he  n)U6t 
have  enlisted  to  serve  daring  the  war,  and  have  continued  in  the  ser- 
vice to  the  close  of  the  war,  or  until  discharged  by  Congress. 

In  the  petition  to  Congress,  which,  with  the  accompanying  papers, 
has  been  laid  before  us,  it  is  stated  that  Basil  Nadeau  "  on  the  16th 
day  of  November,  1776,  enlisted  for  the  war  in  GTeneral  Moses  Hazen's 
regiment,  (Congress  regiment,)  and  continued  to  serve  to  the  close  of 
the  war,  the  term  of  his  enlistment,  although  the  word  omitted  ap- 
pears at  the  end  of  his  name  on  the  rolls,  in  March,  1781." 

It  appears  that  on  the  26th  day  of  June,  1819,  the  said  Basil  Na- 
deau was  inscribed  on  the  pension  list  at  the  rate  of  eight  dollars  per 
month.  This  was  under  the  pension  act  of  March  18,  1818.  It  does 
not,  however,  follow  from  this  that  he  served  to  the  end  of  the  war, 
because  a  service  of  nine  months  entitled  him  to  a  pension. 

The  evidence  accompanying  the  petition  to  Congress  is  as  follows: 
Basil  Nadeau  testifies  that  in  the  year  1776  he  enlisted  for  the  war, 
and  served  in  Captain  Ollive's  company  of  Canadian  volunteers,  in 
Uazen's  regiment,  and  continued  in  the  service  until  the  close  of  the 
war,  when  he  was  regularly  discharged.  There  is  also  the  testimony 
of  l^'raucis  Nadeau,  the  son  of  Basil  Nadeau,  who  testifies  that  he  be- 
lieves that  his  father  did  enlist  and  serve  as  aforesaid.  Alexander 
Ferriole  testifies  that  he  knows  that  Basil  Neuleau«did  perform  the 
military  services  stated  in  his  affidavit.  This  is  all  the  evidence  going 
to  show  that  Basil  Nadeau  served  to  the  end  of  the  war. 

In  the  letter  of  Mr.  Waldo,  Commissioner  of  Pensions,  dated  the 
15th  of  April,  1853,  and  addressed  to  C.  K.  Averill,  esq,,  there  is  the 
following  statement : 

"  Upon  a  thorough  investigation  of  the  rolls  and  records  of  this 
office,  it  is  found  that  Basil  Nadeau  enlisted  November  16,  1776,  and 
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that  bis  Dame  was  omitted  on  the  rolls  in  March^  1781,  and  was  never 
after  restored  to  the  roUs^  thereby  furnishing  the  most  conclusive 
evidence  that  he  left  the  service  at  the  last  mentioned  date,  and  never 
again  returned  to  his  regiment ;  which  fact  is  fully  confirmed  by  the 
books  of  final  settlement  certificates,  which  show  that  the  last  certifi- 
cate for  pay  issued  to  Nadeau  was  for  $13  30,  dated  January  1,  1782, 
that  sum  being  his  monthly  pay  for  January  and  February,  1781,.  his 
name  being  dropped  from  the  rolls  in  March,  1781. 

''In  one  of  your  statements  you  say  that  certificates  were  issued  to 
him  as  late  as  November,  1783.  A  careful  re-examination  of  the 
books  shows  that  no  certificates  for  pay  whatever  issued  in  his  name 
at  any  period  of  the  year  1783. 

''  The  term  '  omitted,'  when  it  appears  on  the  rolls  opposite  to  the 
name  of  a  soldier,  has  no  other  signification  than  that  the  soldier  left 
the  service  in  consequence  of  sickness  or  disability  of  some  kind 
without  receiving  a  'discharge,'  and  not  afterwards  returning  to  the 
service  it  became  useless  to  continue  his  name  on  the  rolls,  and  he  is 
noted  thereon  'omitted.' 

"  The  within  patent  for  200  acres  of  land,  granted  by  the  State  of 
New  York  in  April,  1830,  to  Basil  Nadeau,  under  a  special  act  of  the 
legislature  of  that  State,  passed  25th  April,  1829,  recognizes  Nadeau 
in  no  other  character  than  that  of  a  '  Canadian  refugee,'  and  this  grant 
of  200  acres  of  land  was  made  thirty  years  after  the  grants  by  New 
York  were  generally  made  to  those  reported  to  that  State  by  the 
officers  appointed  for  that  purpose  under  the  14th  section  of  the  act 
of  the  legislature  of  said  State,  passed  May  11,  1784.  This  patent, 
therefore,  furnishes  no  evidence  whatever  of  Basil  Nadeaii's  services 
to  the  close  of  the  war  in  1783." 

Unless,  perhaps,  in  some  extraordinary  cases,  which  this  does  not 
appear  to  be,  the  evidence  furnished  by  the  rolls  must  be  considered 
as  conclusive,  although,  as  it  appears  by  the  letter  of  General  Dear- 
horn,  of  the  27th  of  July,  1803,  the  returns  of  the  New  York  line 
subsequent  to  the  year  1781  were  destroyed  by  fire  in  November,  1802. 
The  rolls  for  the  year  1781  show  that  the  name  of  Basil  Nadeau  was 
*'omitted,"  and  Mr.  Waldo's  letter  shows  the  meaning  to  be  attached 
to  the  word  ** omitted."  We  do  not  mean  to  say  that  he  might  not 
have  served  to  the  close  of  the  war,  but  merely  that  the  evidence  does 
not  authorize  us  to  come  to  that  conclusion.  We  have  merely,  on 
the  one  hand,  the  evidence  of  Basil  Nadeau  that  he  served  to  the  end 
of  the  war,  and  the  very  indefinite  statement  of  Ferriole  that  he  knew 
that  he  did  so  serve;  and,  on  the  other  hand,  the  evidence  furnished 
by  the  rolls  that  his  name  was  omitted.  There  is,  also,  the  fact 
stated  by  Mr.  Waldo  that  no  pay  certificate  in  his  name  was  issued  in 
1783,  the  last  certificate  appearing  on  the  books  to  have  been  issued 
on  the  Ist  of  January,  1782,  for  |13  30  for  his  monthly  pay  for 
January  and  February,  1781,  his  name  being  dropped  from  the  rolls 
m  March,  1781, 

Our  opinion,  therefore,  is,  that  the  claimant  has  no  cause  of  action. 


36Tfl  Congress,  )  HOUSE  OP  BEPRESENTATIVES.  (  Rbport  0.  0, 
IstSesdon.     ]  I     No.  141. 
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15,  1857. — Oommitted  to  a  Committee  of  the  Whole  Hoqw,  made  the  order  of 
the  day  for  to-morrow,  and  ordered  to  he  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bqpreseniatives  of  ihe  UniUed 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documenta 
M  the  report  in  the  case  of 

ABRAHAM  R.  WOOLET  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Proceedings  of  the  court-martial  referred  to  in  the  opinion  i^tbe 
Court,  and  transmitted  to  the  Senate. 

3.  Claimant's  argument  or  brief. 

4.  Solicitor's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r.  _  -I  seal  of  said  Court  at  Washington,  this  seventh  day  of  Decem- 
^^-  ^-J   her,  A.  D.  1857. 

SAMUEL  H.  HUNTINaTON, 

Chief  Clerk  Court  of  Claims. 


UNITED  STATES  COURT  OP  CLAIM& 

ABRAHAM  R.  WOOLEY  vs.  THE  UNITED^  STATES. 
To  the  Honorable  the  Judges  of  the  Court  of  Claims : 

m 

The  petition  of  Lieutenant  Colonel  Abraham  R.  Wooley,  a  re- 
sident of  the  city  of  Louisville,  in  the  State  of  Kentucky,  respectfully 
itates,  that  he  entered  the  army  of  the  United  States  a  captain  in 
year  1812;  nerved  through  the  war  with  Great  Britain,  and  received 
the  distinction  of  being  retained  in  the  service  in  the  two  reductions 
of  the  army  in  1816  ;  and  1821  that  he  rose  to  the  grade  o£  major 
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in  1815  ;  in  Febrnary,  1825,  was  brevetted  a  lieutenant  colonel,  *%x 
long  and  meritorious  service/'  and  in  December,  1825,  was  com- 
missioned a  full  lieutenant  colonel. 

In  1829  he  was  subjected  to  trial  by  court-martial  upon  certain  charges 
and  specifications,  and  found  guilty  of  having  punished  a  private 
soldier  of  company  D,  6th  infantry,  with  a  few  lashes  ;  and  of  some 
aberations  of  conduct  arising  from  hasty  and  ungovernable  temper; 
the  court  sentenced  him  to  be  dismissed  from  the  service^  which  sentence 
was  approved  and  carried  into  effect  by  the  President.  Your  petitioner 
alleges  that  the  court-martial  that  tried  and  condemned  him  was 
irregularly  constituted,  both  as  to  the  number  and  rank  of  the  officers 
composing  the  court.  The  64th  article  of  war  requires  that  a  general 
court-martial  for  the  trial  of  an  officer  ^'  shall  not  consist  of  less  than 
thirteen,  when  that  number  can  be  convened  without  manifest  injury 
to  the  service."  The  court  that  tried  him  consisted  of  only  seven 
members,  though  it  does  not  appear  that  a  full  court  could  not  have 
been  convened  '' without  manifest  injury  to  the  service."  Of  the  seven 
officers  who  composed  the  court  four  were  his  juniors ;  whereas,  the 
75th  article  of  war  provides  that  ^'no  officer  shall  be  tried  but  by  a 
general  court-martial,  nor  by  officers  of  inferior  rank,  if  it  can  be 
•voided." 

Your  petitioner  further  alleges,  that  if  the  court  that  tried  him  was 
irregular  the  sentence  was  also  irregular.  That  it  was  too  severe  for 
the  nature  of  the  offence,  and  that  the  whole  proceedings  were  without 
perecedent  and  illegal.  In  view  of  these  facts,  your  petitioner  avers 
that  he  was  wrongtuUy  dismissed  from  the  service  ofthe  United  States, 
and  for  these,  and  other  reasons,  which  will  be  made  manifest  to  your 
honors  by  the  papers  and  documents  accompanying  this,  his  petition; 
he  claims  to  have  been  continued  in  the  said  service,  and  to  be  entitled 
to  all  the  advantages  pertaining  to  his  rank  in  the  army  of  the  United 
States  as  aforesaid,  and  to  the  pay  and  emoluments  arising  therefrom, 
from  the  1st  day  of  May,  A.  D.  1829,  up  to  which  day  he  was  last 
paid,  to  the  present  time,  for  which  he  presents  his  account  herewith, 
amounting  to  the  sum  of  forty-four  thousand  five  hundred  and  ninety- 
eight  dollars  and  forty  cents  ;  and  prays  such  relief  in  the  promises 
as  to  your  honors  may  seem  just  and  proper. 

Your  petitioner  would  further  state,  that  he  petitioned  the  Senate 
of  the  United  States  at  the  1st  session  of  the  32d  Congress,  to  wit :  on 
the  14th  day  of  January,  1850,  which  was  referred  to  the  Committee 
on  Military  Affairs  ;  on  the  30th  of  September  following  the  ocm- 
mittee  was  discharged  from  its  further  consideration  ;  on  the  5th  of 
December,  1850,  it  was  recommitted.  On  the  25th  of  February,  1851, 
an  adverse  report  (No.  316,  2d  sess.  31st  Congress)  was  made,  and 
the  committee  discharged.  On  the  4th  of  February,  1852,  was  again 
referred  to  the  Committee  on  Military  Affairs,  and  on  the  24th  of 
February,  1853,  the  committee  was  discharged,  and  no  further  action 
has  been  had  thereon  by  the  Congress  of  the  United  States. 

Your  petitioner  would  further  show,  that  he  has  not  assigned  or 
transferred  said  claim,  or  any  part  thereof,  but  that  he  is  the  sole 
owner  thereof,  except  one  year's  pay  and  emoluments  received  since 
1830. 
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Tour  petitioner  prays  jour  honors  to  inquire  into  the  matters  afore^ 
said,  and  to  grant  him  such  relief  as  to  law  and  justice  may  appertain. 


War  DsPARTifSMT, 
AdjtUant  OeneroiVa  Office^  Washington^  January  19, 1850. 

Sir  :  I  have  the  honor  herewith  to  transmit  to  you,  by  direction  of 
the  Secretary  of  War,  and  in  compliance  with  your  requisition  of  the 
17th  inst.,  a  copy  of  the  record  of  the  general  court-martial  in  the  case 
of  Lieut.  Col.  Wooley,  held  at  Jefferson  Barracks^  Missouri,  March, 
1829. 

Very  respectfully,  your  obedient  servent, 

B.  JONES,  Adjutant  General. 
Hon.  Jbtferson  Davis, 

Chairman  Committee  on  Military  Affairs^  U.  8.  Senate. 


Proceedings  of  a  general  court-martial  held  at  Jefferson  BarrackSj 
Missouri  J  in  virtue  ofthe/oUouring  orders  ^  to  wit: 

Order  No.  3. 

Adjutant  Gbneral's  Officb,  West.  Dbpartmbnt, 

Jefferson  Barracks,  January  2,  1829. 

A  general  court-martial,  to  consist  of  seven  members,  (a  greater  num- 
ber cannot  be  assembled  yfithont  prtjudice  to  the  service,)  will  convene 
at  Jefferson  Barracks,  Missouri,  on  the  2d  of  March  next,  or  as  soon 
thereafter  as  practicable,  for  the  trial  of  Lieut.  Col.  Wooley,  6th  in- 
fikntry,  and  such  other  persons  as  may  be  brought  before  it. 

COLONEL  CLINCH,  ith  Infantry,  President, 
COL.  ABBUCKLE,  1th  Infantry, 
MAJOE  FOSTEB,  United  States  Army, 
CAPT.  ZANTZINGEB,  United  States  Aimy, 
LIEUT.  COL.  MANY,  1th  Infantry, 
CAPT.  NELSON,  United  States  Army, 
CAPT.  LEAE,  4fh  Infantry, 
CAPT.  BONNEVILLE, 

1th  Infantry,  supernumerary, 
SECOND  LIEUT.  KINGSBUEY, 

Ist  Infantry,  Sp.  J.  Advocate. 
By  order  of  Brigadier  General  Atkinson  : 

P.  H.  GALT, 
Acting  Assistant  Adjviant  General. 


Special  Order  No.  18. 


Adjutant  General's  Office, 

Washington,  ith  February,  1829. 

First  Lieut.  B.  L.  Armstrong  is  appointed  the  judge  advocate  of 
the  general  court-martial,  ordered  to  convene  at  Jefferson  Barracks, 
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on  thie  2d  of  Harcb,  end  of  which  Colonel  Clincli,  of  the  4th  in&ntrj, 
has,  by  department  orders,  been  constituted  president. 

The  commanding  general  of  the  western  department  will  order 
Capt.  Gantt  of  the  6th  infantry  in  arrest,  and  is  further  directed  to 
bring  him  to  trial  before  the  above  mentioned  court,  upon  charges 
that  will  be  exhibited  against  him  by  the  judge  advocate. 
Bj  order  of  Major  General  Macomb : 

B.  JONES,  AdJiOarU  Otfteral. 

Mabch,  14, 1829. 
The  court  met  in  pursuance  with  the  preceding  orders.     All  present 
Lieut.  Col.  Wooley  the  accused,  not  appearing,  and  it  being  under- 
stood that  he  was  absent  on  leave,  the  court  adjourned  till  9  a.  m.  on 
Monday  morB;ing  following. 

March  16,  1829. 

The  court  met  pursuant  to  adjournment.    All  present. 

The  accused  having  been  asked  if  he  had  any  objections  to  the 
members  named  in  the  general  order,  and  replying  in  the  negative, 
the  court  was  duly  sworn  in  his  presence. 

The  following  plea  to  the  jurisdiction  of  the  court  was  here  received 
from  the  accused,  to  wit : 

The  undersigned  objects  to  be  tried  by  this  court  because,  he  says, 
it  does  not  consist  ef  the  requisite  number  of  members,  there  being 
but  seven  members  convened  ;  whereas  the  law  requires  that  a  general 
court-martial  shall  not  consist  of  less  than  thirteen,  where  that  number 
can  be  convened  without  manifest  injury  to  the  service.  Wherefore  he 
prays  judgment  whether  the  court  will  have  further  cognizance,  &c. 

A.  R.  WOOLEY, 
LieutmM,nt  CoUmd  Uniied  States  In/antry, 

Wherefore  the  judge  advocate  observed  that  his  interpretation  of  the 
sixty-fourth  article  inclines  him  to  call  in  question  the  jurisdiction  of 
the  court  over  this  particular  point.  The  minimum  number  being 
fixed  at  five,  the  maximum  at  thirteen,  and  the  constitution  of  the 
court  in  these  respects  depending  upon  his  sense  of  the  public  exigen- 
cies, who  was  empowered  with  authority  to  convene  a  general  court- 
martial,  it  necessarily  ensued  from  these  premises,  that  the  point  sub- 
mitted was  not  within  the  legitimate  circle  of  the  court's  inquiries. 

The  court  cleared.     The  court  resumed. 

The  court  overrule  the  objection,  and  thereupon  adjourned  till  9 
a.  m.  on  the  ensuing  day,  at  the  request  of  the  accused,  and  to  fur- 
nish him  with  the  time  necessary  to  prepare  his  plea  upon  the  charges. 

March  17,  1829. 

The  court  met  pursuant  to  adjournment.     All  present. 

The  charges  (see  Appendix)  having  been  read,  the  following  plea^ 
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(see  Appendix,  document  entitled  plea  in  bar^)  in  bar  of  trial  was 
receiyed  from  accused. 

The  court  cleared.    The  court  resumed. 

The  court  having  considered  the  objections  urged  by  the  accused,  in 
bar  of  trial,  overrules  them. 

Whereupon  the  accused  pleaded  not  gutUy  to  each  and  all  of  the 
charges  and  their  specifications. 

Private  Thomas  Powell,  of  the  6th  infantry,  being  proposed  by  the 
prosecution  as  a  witness  in  its  behalf,  the  following  objection  to  his 
competency  was  urged  by  the  accused,  to  wit : 

''I  object  to  Private  Thomas  Powell  as  a  witness  in  this  case,  h 
having  rendered  himself  incompetent  by  the  commission  of  officers 
(^fiences?)  which  are  inconsistent  with  the  common  principles  of  hon- 
etity  and  humanity." 

The  record  of  a  regimental  court-martial  held  at  Jefferson  Barracks 
on  some  previous  day  was  exhibited  in  support  of  the  foregoing  objec- 
tion, wherein  it  was  seen  that  the  witness  proposed  had  pleaded  guilty 
to  three  separate  specifications  under  the  charge  of  lying. 

The  court  cleared.    The  court  resumed. 

The  court  overruled  the  objection  as  connected  with  the  competency 
of  the  witness,  but  accept  the  evidence  adduced  in  diminution  of  his 
credibility. 

Specijicatum  under  first  charge. 

The  witness  then  having  been  duly  sworn,  says :  On  or  about  the 
12th  of  January,  1829, 1  was  called  into  Lieutenant  Colonel  Wooley's 
quarters  at  this  post,  and  the  door  being  closed  by  him,  was  struck 
by  him  with  a  raw-hide  twelve  or  thirteen  times  over  the  face,  head, 
and  back.  I  reported  sick  at  the  hospital  on  the  same  day,  and  re- 
mained there  nine  days  disabled  from  duty.  The  regiment  was  at 
this  time  under  the  command  of  Lieutenant  Ciolonel  Wooley. 

John  G.  Hasson,  a  witness  for  the  prosecution,  being  duly  sworn, 
says :  Private  Thomas  Powell  was  sent  to  the  hospital  on  or  about 
the  13th  of  December,  1828,  and  remained  upon  the  sick  list  about 
nine  days.  He  was  cut  on  the  rieht  shoulder  in  one  place  through 
the  skin  ;  had  several  other  bruises  below  the  shoulder,  and  a  cut 
upon  the  right  cheek. 

Charge  second,, first  specification. 

Captain  B.  Riley,  of  the  6th  infantry,  a  witness  for  the  prosecution, 
being  duly  sworn,  says:  On  or  about  the  time  mentioned  in  the  speci- 
fication I  was  acting  major  of  the  regiment,  and  called  at  Lieutenant 
Colonel  Wooley's  quarters  on  duty.  He  showed  me  a  musket,  and 
asked  me  if  there  was  anything  the  matter  with  it.  After  examining 
it  thoroughly,  I  replied  in  the  negative.  He  then  presented  me  with 
a  note  from  Captain  Gantt,  stating  that  he  fthe  writer)  had  been 
compelled  to  issue  a  musket  to  a  private  of  his  company  in  lieu  of 
that  before  me.  He  then  sent  for  Mr.  Stewart,  an  armorer,  for  Cap- 
tain Oantt,  and  for  Private  Hanow,  of  the  6th  infantry. 

When  they  had  all  arrived,  he  addressed  some  very  angry  remarks 
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in  their  presence  to  Captain  Gantt.  These  remarks  related  to  the 
report  made  bj  Captain  Gantt  in  the  note  spoken  of,  and  in  the  pro- 
gress of  them  his  finger  was  pointed  at  Captain  Gantt  in  a  very  angry 
manner.  He  told  him  he  that  had  acted  ungentlemanly  ;  that  he  had 
stated  a  falsehood  by  nsing  the  word  compel  in  the  note  addressed  to 
him.  The  conversation  lasted  longer,  but  I  remember  nothing  dis- 
tinctly except  Captain  Gantt  replying  that  if  he  were  not  his  com- 
manding officer  he  would  not  dare  to  address  such  language  to  him. 

Third  specificatum^  same  charge. 

The  following  charge  and  specification,  admitted  by  the  accused  to 
have  been  preferred  by  him  against  Captain  Gantt  on  or  about  the 
time  stated  in  the  specification,  was  here  produced,  to  wit : 

Charge. — ^Making  a  false  report. 

Specification:  In  this,  that  he,  the  said  Captain  John  Gautt,  at 
Jefferson  Barracks,  on  the  22d  day  of  November,  1828,  did  falsely 
report  to  the  commanding  officer  of  his  regiment,  Lieutenant  Colonel 
A.  R.  Wooley,  then  in  command  of  the  post,  that  he,  the  said  Cap- 
tain John  Gantt,  had  been  compelled  to  issue  Bates  (meaning  Private 
Bates,  of  battalion  company  G,  6th  regiment,  then  under  his  com- 
mand) a  new  musket,  which  report  was  willfully  and  intentionally 
false  as  to  the  compulsion  of  making  the  issue. 

A.  R.  WOOLEY, 
Lieutenant  Ccionely  Commanding  6th  Regiment. 

Captain  Riley,  in  continuation:  Captain  Gantt  was  arrested  after 
the  conversation  related  in  my  testimony,  and  tried  on  the  above 
mentioned  charge. 

Asked  as  to  the  condition  of  the  musket  spoken  of. 

Witness  states:  That  on  his  first  examination  of  it  he  considered  it 
serviceable,  but  that  he  discovered,  on  its  being  suggested  by  Captain 
Gantt  that  the  piece  was  defective,  inasmuch  as  the  lock  was  too 
remote  from  the  barrel  to  hold  priming. 

Question  by  judge  advocate.  Was  this  defect  pointed  out  to 
Lieutenant  Colonel  Wooley  by  Captain  Gantt?  Answer.  It  was, 
upon  being  asked  what  its  defects  were. 

Question  by  judge  advocate.  Was  this  done  before  Lieutenant 
Colonel  Wooley  had  lodged  the  charge  just  read  against  Captain 
Gantt?  Answer.  It  was  both  before  that  and  the  arrest  of  Captain 
Gantt? 

Question  by  judge  advocate.  Was  it,  in  your  opinion,  justifiable  in 
Captain  Gantt  to  return  the  musket  in  question,  by  reason  of  its  un- 
serviceable condition?  Answer.  The  musket  in  its  existing  condition 
was  unserviceable,  but  I  don't  think  he  was  compelled  to  issue  a  new 
one.  There  was  an  armorer's  shop  under  the  administration  of  two 
men,  where  it  might  have  been  repaired.  It  was  even  incumbent 
upon  Captain  Gantt,  under  Lieutenant  Colonel  Wooley 's  standing 
orders,  to  have  it  sent  there  for  repair. 
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Oaptain  J.  Qantt,  a  witness  for  the  prosecutioDy  being  dulj  sworn, 
8sys: 

Second  charge,  Jirsi^  second  and  third  specifications. 

On  the  22d  of  November,  1828,  at  Jefferson  Barracks,  during  the  com- 
mand of  the  6th  regiment  by  Lieutenant  Colonel  Wooley,  on  the  after- 
noon, a  soldier  of  the  company  under  my  command,  (G,)  6th  infantry, 
brought  me  a  musket  which  had  been  repaired  at  the  armorer's  shop, 
and  which  he  stated  was  still  unserviceable.  On  examining  the  musket 
I  found  the  lock  was  not  sufficiently  close  to  the  barrel  to  retain  the 
priming.  I  attempted  to  screw  it  close  with  such  a  screwdriver  as  is  used 
m  the  companies  at  the  post,  an  ordinary  one,  and  failed  of  joining  it  up 
to  the  barrel.  I  laid  the  piece  aside,  and  directed  the  orderly  sergeant 
of  company  G,  through  Bates,  the  man  to  whom  it  had  been  issued, 
to  issue  him  a  new  musket,  that  he  might  appear  on  inspection  the 
following  day.  I  then  informed  Lieutenant  Colonel  AYooley  of  the 
circumstance  by  note,  and  a  few,  probably  fifteen,  minutes  afterwards, 
his  orderly  came  to  me  for  the  musket,  which  I  gave  him.  In  a  short 
time  the  orderly  returned  and  informed  me  that  Lieutenant  Colonel 
Wooley  desired  my  attendance  at  his  quarters.  I  went  immediately, 
and  there  found  Captain  Biley,  Private  Hanow,  of  company  D,  6th 
infantry,  and  Bobert  Stewart,  a  citizen.  Lieutenant  Colonel  Wooley 
asked  me,  on  my  entrance  into  the  room,  if  1  would  explain  to  the 
armorer  the  defects  of  the  musket.  I  did  so  by  stating  that  it  would 
not  hold  priming.  He  then  took  my  note  from  the  mantlepiece,  read 
it,  and  asked  me  whether  I  had  written  it.  I  told  him  I  had.  He  then 
said,  holding  the  note  in  his  hand,  ^^  I  pronounce  it  false ;  you  were 
not  compelled. ''  Ho  again  said,  '^I  pronounce  it  a  positive  falsehood. 
Ton  have  acted  ungentlemanly.  I  say  it  is  a  direct  and  positive 
falsehood,"  shaking,  at  the  same  time,  the  hand  in  which  he  held  the 
note.  I  then  told  Lieutenant  Colonel  Wooley  that  if  I  had  done 
wrong,  he  might  arrest  me.  He  answered,  if  I  solicited  an  arrest  I 
should  have  it.  I  told  him  that  if  he  conceived  it  his  duty,  I  hoped 
he  would  not  shrink  from  it ;  that  if  he  was  not  my  commaodmg 
officer,  he  would  not  dare  address  me  in  the  language  he  had  applied 
to  me.    He  then  arrested  me,  and  I  left  his  quart«^rs. 

Spedjication  fourth,  same  charge. 

On  or  about  the  24th  of  October,  1828,  at  Jefferson  Barracks,  while 
Lieutenant  Colonel  Wooley  was  in  command  of  the  6th  infantry  and 
post,  I  was  on  drill  until  the  Doctor's  call  that  morning,  (half  atler  7,) 
and  could  not  attend,  in  person,  to  the  issue  of  rations  to  my  company 
(G.)  I  have  given  the  orderly  sergeant  directions,  in  consequence  of 
haying  received  some  bad  provisions  upon  the  previous  return,  not  to 
draw  the  company  rations  until  I  was  present.  As  soon  as  drill  was- 
over  I  went  to  the  commissary's  store  and  found  it  locked.  I  sent 
the  orderly  sergeant  for  the  commissary's  sergeant  to  inform  him  that. 
I  was  ready  to  receive  the  rations  due  upon  the  company  return.  He 
returned  with  information  that  the  commissary's  sergeant  was  cutting 
up  fresh  beef,  and  could  not  issue  until  10  or  11  in  the  morning.  I 
then  went  to  Lieutenant  Colonel  Wooley,  about  troop-beat,  and  found. 
Captain  Noel  with  him  in  the  passage  of  his  quarters.    I  then  reported.  ^ 
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tbe  above  mentioned  circnmstanceB,  and  requested  him  to  order  an 
issue  of  provisons  to  mj  company.  He  replied,  after  some  preTions 
conyersation,  which  I  don't  recollect,  that  I  was  too  much  in  the  habit 
of  leaking  reports  of  that  kind,  but  added:  ''I  will  attend  to  it,  sir, 
not  to  gratify  you,  but  to  satisfy  myself,  for  I  know  it  is  not  true.  I 
see  you  have  a  flapper  at  your  elbow  to  push  you  on  against  me.  Oo 
ahead,  sir,  you  cannot  run  against  the  commanding  officer  lon^.''  His 
tone  of  voice  was  loud  and  angry.  His  hand  was  raised  and  his  finger 
shaken  ;  whether  at  me,  however,  I  do  not  know. 

Same  charge. — Specijicaiion. 

On  or  about  the  first  few  days  of  October,  1828,  at  Jefferson  Bar- 
racks, and  during  Lieutenant  Oolonel  Wooley's  command  of  the 
regiment,  he  was  president  of  a  general  court-martial  of  which  I  was 
a  member,  and  Second  Lieutenant  A.  S.  Johnston,  of  the  6th  infantry, 
the  special  judge  advocate.  I  sat  immediately  on  the  right  of  Lieu- 
tenant Colonel  Wooley.  The  court  had  convened,  and  the  judge  ad- 
vocate was  present.  The  president.  Lieutenant  Colonel  Wooley,  asked 
him  if  he  were  ready  to  proceed  to  business,  and  to  read  the  record  of 
the  previous  day's  proceedings.  The  judge  advocate  replied  that  he 
was  waiting  for  a  paper  that  was  in  his  room,  and  after  which  the 
orderly  had  gone.  Lieutenant  Colonel  Wooley  then  said,  addressing 
Lieutenant  Johnston,  ^^  I  see  the  mulish  curl  of  your  lip.  I  see  a  dis- 
position on  your  part  to  delay  the  proceedings  of  the  court.  I  see  your 
stubbornness." 

Specification  eixth^  same  charge. 

On  the  same  court,  but  a  few  days  after,  during  the  session  of  the 
court,  I  heard  Lieutenant  Colonel  Wooley  addressing  himself  to 
Lieutenant  Bateman,  a  member  of  the  court :  ''  I  should  not  like  you 
to  give  testimony  against  me."  Lieutenant  Bateman  replied, ''I 
hope  I  never  shall.  Colonel."  The  lieutenant  colonel  then  said  to 
him :  ^'  If  you  do,  I'll  haul  you  up  to  the  bull-ring."  I  heard  him 
say  nothing  more. 

Spedfioation  seventh^  same  charge. 

On  or  about  the  17th  of  October,  at  Jefferson  Barracks,  during  the 
•command  of  the  6th  infantry  by  Lieutenant  Colonel  Wooley,  the 
.adjutant  of  the  regiment  had  signed  a  pass  for  Stanley,  (John,  of  com- 
pany G-,)  and  I  also  had  signed  it,  and  I  believe  it  was  countersigned 
by  the  commanding  officer  of  the  regiment.     It  was  for  eight  or  ten 
days,  and  sanctioned  by  me  under  condition  that  he  should  not  leave 
the  garrison  until  after  troop-beat  each  day.     He  was  bass  drummer. 
'On  different  visits,  after  this,  to  the  quarters  of  company  G,  I  found 
'Stanley's  belts  and  clothing  strewn  about  the  company  quarters  ;  his 
knapsack  and  shoes  out  of  their  place.     I  called  him  up  upon  each 
occasion  and  reported  him  for  it.     I  directed  the  orderly  sergeant  of 
i;he  company  tol)ring  him  to  me,  upon  his  repeating  his  offence.    He 
did  so  the  next  day,  and  was  brought  to  me  immediately  before  retreat; 
I  withdrew  his  pass  from  him,  and  put  it  in  charge  of  the  orderly 
:sergeant.     Then,  upon  meeting  the  adjutant,  I  informed  him  of  what 
I  had  done,  and  told  him  that  as  Stanley  had  generally  been  a  good 
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soldier,  I  felt  &o  disposition  to  withdraw  his  pass  entirely,  hut  would 
have  some  conversation  with  him  that  evening,  and  would  return  his 
paw  to  him  before  the  hour  on  the  ensuing  day,  when  it  became  avail- 
able.  The  evening  of  the  day  of  this  occurrence,  I  was  sitting  upon 
a  council  of  administration,  when  Lieutenant  Colonel  Wooley's 
orderly  came  and  informed  me  that  he  wished  to  see  me.  I  imme* 
diately  repaired  to  his  quarters,  and  met  him  in  the  passage.  He 
asked  me  if  I  had  withdrawn  Stanley's  pass.  I  told  him  I  had,  and 
commenced  stating  to  him  my  reasons  for  the  act,  when  he,  appearing 
very  angry,  interrupted  me  by  saying,  ^^  How  dlare  you  infringe  on 
the  rights  of  this  soldier  ?    You  shall  not  do  it — ^you  dare  not  do  it.'. 

Aaked  as  to  the  manner  in  which  Lieutenant  Colonel  Wooley  ad- 
dressed Lieutenant  Bateman,  as  averred  in  the  6th  specification  of 
the  2d  charge,  witness  answers,  that  Lieutenant  Colonel  Wooley  did 
not  appear  to  be  angry. 

Bobert  Stewart,  a  citizen,  and  witness  for  the  prosecution,  being 
dnly  sworn  says :  On  or  about  the  22d  of  November,  1828,  at  Jefferson 
Barracks,  I  was  employed  as  assistant  armorer  at  the  post.  My  duty 
was  to  superintend  the  repair  of  the  arms  of  the  regiment.  On  the  1 9  th 
of  November,  1828, 1  received  the  lock  of  a  musket,  which  I  understood 
had  been  in  the  hands  of  Bates,  of  Captain  Gantt's  company.  I  kept  it 
till  the  22d,  when,  after  some  small  repairs,  I  returned  it,  as  I  believe, 
in  good  order.  I  did  not  see  the  lock  on  the  musket  till  the  afternoon 
of  the  22d,  in  Lieutenant  Colonel  Wooley's  quarters.  As  the  musket 
was  not,  however^  put  into  my  hands,  I  can  say  nothing  of  its  con- 
dition at  this  time. 

The  court  then  adjourned  till  9  a.  m.  on  the  ensuing  morning. 

Maboh  18,  1829. 
The  court  met  pursuant  to  adjournment.     All  present. 

Spedficationjifih^  second  charge. 

First  Lieutenant  M.  W.  Bateman,  a  witness  for  prosecution,  being 
duly  sworn^  savs :  On  the  22d  of  September  last  a  general  court 
martial,  of  which  Lieutenant  Colonel  Wooley  was  president.  Lieuten- 
ant A.  8.  Johnston,  judge  advocate,  and  myself  a  member,  was  con- 
vened at  this  post,  and  remained  in  session  for  ten  or  twenty  days. 
One  day  during  the  session  of  the  court,  the  particular  day  I  do  not 
recollect,  my  attention  was  called  to  the  president  of  the  court,  who 
was  in  the  act  of  shaking;  his  finger  at  the  jttdge  advocate,  and 
addressing  him  in  the  following  terms:  ^'  I  have  seen  the  mulish  curl 
of  your  lip/'  Some  other  words  passed  which  I  do  not  recollect. 
Lieutenant  Colonel  Wooley's  manner  was,  in  my  opinion,  violent  and 

« 
Specification  sixths  second  charge. 

Some  time  between  the  first  and  tenth  of  October,  at  a  session  of  the 
Mune  court,  a  witness  was  undergoing  examination,  and  an  interrog- 
atory put  to  him  to  which  I  objected.  Lieutenant  Colonel  Wooley 
made  some  remarks  to  the  court  upon  the  subject  of  my  objections, 
then  turning  to  me,  he  added  :  "I'd  pull  you  up  to  the  bull-ring — I'd 
piU  you  up  to  the  bull-ring — yes,  I'd  search  you  to  the  liver." 
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Question  by  judge  advocate.  Waa  the  opinion  of  the  oonrt  taken 
upon  your  objection  ? 

Answer.  I  think  it  was. 

Question  by  judge  advocate.  What  was  your  impression  as  to  the 
manner  of  Lieutenant  Colonel  Wooley,  while  addressing  the  above 
mentioned  terms  to  you  ? 

Answer.  I  considered  it  violent  and  insulting. 

Captain  Thomas  Noel,  sixth  infantry,  a  witness  for  the  prosecution, 
being  duly  s worn,  says : 

SpedJiccUum  fourth^  second  charge. 

On  the  morning  of  some  day  on  or  about  the  time  specified,  at  Jef- 
ferson Barracks,  I  was  in  the  passage  of  Lieutenant  Colonel  Wooley's 
quarters,  when  Captain  Gantt  came  in  and  reported  to  Lieutenant 
Colonel  Wooley  that  he  had  not  been  able  to  draw  rations  for  his 
company  that  morning.  Lieutenant  Colonel  Wooley  replied :  "  You 
are  too  much  in  the  habit  of  making  such  reports;  I'll  inquire  into 
it,  not  for  your  satisfaction  but  for  my  own,  as  I  do  not  believe  it  true. 
I  have  noticed  you  since  your  last  return  to  duty  as  wishing  to  run 
against  the  commanding  o£Scer.  You  have  a  captain  flapping  at  your 
elbow.''  Captain  Qantt,  during  this  period,  told  Lieutenant  Colonel 
Wooley  that  ne  had  no  wish  to  go  against  the  commanding  officer; 
that  he  was  in  the  habit  of  personally  superintending  the  issue  of  pro- 
visions to  his  own  company. 

Witness  is  not  certain  as  to  the  very  words  ascribed  above  to  Lieu- 
tenant Colonel  Wooley,  but  feels  assured  they  contain  the  substance 
of  what  was  then  said. 

The  evidence  on  the  part  of  the  prosecution  being  closed,  Sergeant 
Bunnel  Berry,  a  witness  for  defendant,  being  duly  sworn,  says : 

Specification  under  Jirst  charge. 

Private  Powell  was,  on  or  about  the  period  referred  to  in  the  speci- 
fication, reported  sick  for  seven  days.  He  was  not  removed  to  the 
hospital,  but  remained  in  company  quarters,  and  attended  roll-calls 
as  usual.     I  did  not  think  him  much  injured. 

Question  by  judge  advocate.  Was  the  mark  on  the  face  of  Powell 
the  only  indication  of  his  disability? 

Answer.  It  was  the  sole  evidence. 

Question  by  advocate.  Would  you  believe  Private  Powell  on  his 
oath? 

Answer.  I  would  not. 

Mrs.  H.  Thompson,  a  witness  for  accused,  being  duly  sworn,  says : 

Specification  under  first  charge. 

I  was  living  in  the  family  of  Lieutenant  Colonel  Wooley  on  or 
about  the  time  specified,  and  from  an  adjoining  apartment  heard 
three  or  four  blows,  but  no  more,  struck  with  a  whip.  There  was  no 
cowhide  in  the  house.     I  had  seen  Private  Powell  enter  the  house. 

Captain  J.  Pentland,  as  witnes  for  accused,  being  duly  sworn,  says : 


ABRAHAM  B.    WOOLET.  11 

Second  charge^  Jifth  spedjication. 

recollect  some  remarks  from  Lieutenant  Colonel  Wooley,  the 
president  of  a  general  court-martial  convened  at  Jefferson  Barracks, 
ID  October,  1828,  to  Lieutenant  Johnston,  the  judge  advocate.  The 
exact  words  I  do  not  remember.  This  was  followed  by  a  recess  of 
the  court,  and,  on  its  being  resumed,  Lieutenant  Johnston  appealed 
to  the  court  for  its  protection  against  the  language  of  Lieutenant 
Colonel  Wooley,  disclaiming,  on  his  own  part,  any  intention  to  pro- 
duce unnecessary  delay  in  the  trial,  or  to  insult  the  feelings  of  Lieu- 
tenant Colonel  Wooley  or  any  member  of  the  court. 

The  president  of  the  court  (Lieutenant  Colonel  Wooley^  then,  in  a 
very  emphatic  manner,  disclaimed  every  intention  of  injuring  or 
wounding  the  feelings  of  the  complainant,  or  to  be  actuated  by  any 
other  motive  than  that  of  hastening  the  trial.  I  considered  this  as  a 
final  adjustment  of  the  matter. 

Question  by  judge  advocate.  Was  this  disclaimer,  on  the  part  of 
Lieutenant  Colonel  Wooley,  a  volunteer  act? 

Answer.  I  so  considered  it. 

It  bein^  foreseen  that  an  examination  of  this  witness,  under  the 
fifth  and  sixth  specifications  of  the  second  charge,  would  produce  some 
interrogatories  as  to  opinions  of  individual  members  upon  the  general 
court-martial  therein  referred  to,  the  following  question  was  framed 
and  submitted  to  the  court : 

'^  It  is  submitted  to  the  court,  whether  the  witness  shall  be  required 
to  testify  to  matters  involving  a  disclosure,  on  his  part,  of  the  votes 
or  opiniona  of  particular  members  of  the  general  court-martial  held 
at  Jefferson  Barracks  on  or  about  the  middl"  of  October,  1828,  and  of 
which  he  was  himself  a  member.'' 

The  court  cleared.    The  court  reopened 

The  court  decided  negatively  upon  the  S'   ove  proposition. 

Specification  sixth,  sa      charge. 

A  question  bad  arisen  in  relation  to  w  aich  there  was  a  difference  of 
opinion  between  the  president  of  the  court  and  Lieuteoant  Bateman, 
a  member  of  it,  whicn  resulted  in  some  words  from  the  former  to  the 
latter,  pronounced  in  a  very  emphatic  manner,  and  in  support  of  his 
opinion.  The  words  specified  were  made  use  of,  but  my  impression 
at  the  time  was,  that  they  were  not  intended  as  personal  reflections, 
hut  were  resorted  to  as  an  emphatic  mode  of  illustrating  his  views 
upon  the  particular  question  discussed. 

1st.  Lieutenant  G.  Crossman,  6th  infantry,  a  witn^^ss  for  accused, 
being  duly  sworn,  says : 

£^[>ecificcUion  fourth — second  charge. 

The  orderly  sergeant  of  Captain  Gantt's  companjr  had,  before  the 
date  of  the  transaction  specined,  frequently  complained  of  the  pro- 
visions  issued,  which  complaints  reached  Lieutenant  Colonel  Wooleyi 
and  had  as  often  as  made,  been  found  groundless  upon  investigation. 
The  neglect  was  of  the  sergeant's  own,  in  failing  to  attend  at  the 
hour  appointed  (immediately  after  reville)  to  the  general  issue  of  pro- 
vUions* 
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Question  by  accnsed.  Was  there  an  extreme  solicitude  on  the 
part  of  Lieutenant  Colonel  Wooley  to  do  equal  justice  to  all  the  com- 
panies at  the  post  ?     Answer.     There  was. 

S.  J.  Adars,  quartermaster  sergeant,  a  witness  for  accused  being 
duly  sworn,  says : 

8pecifi(Mti(m  fourth — second  charge. 

Question  by  accused.  Were  groundless  complaints  in  relation  to 
the  issue  of  provisions  from  Sergeant  Walker,  company  G,  6th  infan- 
try, frequent  on  or  before  the  fall  of  1828  ?     Answer.     They  were. 

Question  by  accused.  Did  you  complain  to  Lieutenant  Ck)loQel 
Wooley  of  the  trouble  given  you  by  those  complaints  ?  Answer.  I 
did. 

It  is  admitted,  in  behalf  of  the  accused,  that  the  defect  in  the  mus- 
ket laid  aside  by  Gantt  was  a  slight  one,  and  that  the  lock  was  screwed 
home  by  Harrow,  the  armorer,  with  an  ordinary  screwdriver,  in  about 
one  minute. 

The  evidence  in  behalf  of  the  accused,  terminating  here,  the  further 
consideration  of  his  case  was  put  off  till  10  a.  m.  on  Monday  morning 
ensuing,  at  the  particular  request  of  Lieutenant  Colonel  Wooley. 

The  court  then  adjourned  till  9  a.  m.  on  the  day  following. 

[Note. — For  the  proceedings  of  the  following  day,  see  the  record  in 
the  case  of  Captain  Gantt.] 

March  23,  1829. 

The  court  met  pursuant  to  adjournment.     All  present. 

Some  time  having  been  given  to  the  consideration  of  Captain  Gantt's 
case,  that  of  Lieutenant  Colonel  Wooley  was  resumed. 

The  court  having  been  cleared,  upon  an  application  from  Lieutenant 
Colonel  Wooley,  to  be  permitted  the  introduction  of  further  evidence, 
pronounced,  on  its  being  reopened,  an  affirmative  decision. 

Whereupon,  Captain  Z.  C.  Palmer,  of  the  6th  infantry^  a  witness 
for  the  accused,  having  been  duly  sworn,  says : 

Fifth  apecifiocUion  of  the  second  diarge* 

The  general  court  martial  referred  to  in  the  specification,  met  at 
this  post,  on  or  about  the  time  mentioned,  and  during  the  morning 
Lieutenant  Colonel  Wooley  desired  Lieutenant  Johnaton,  the  special 
judge  advocate,  to  prooeed.  There  was  after  this  some  delay  on  the 
part  of  Lieutenant  Johnston,  whether  accounted  for  by  him  or  not,  I 
do  not  recollect.  Lieutenant  Colonel  Wooley  again  addrec^aed  him- 
self to  him,  desiring  him  to  proceed  with  the  business  of  the  trial. 
My  impression  is,  that  Lieutenant  Johnston  made  no  reply  to  this, 
whereupon  Lieutenant  Colonel  Wooley  stated  to  him,  that  he,  as  judge 
advocate,  was  a  component  part  of  the  court,  and  under  the  direction  of 
its  president.  That,  when  spoken  to  by  the  presiding  officer,  he  was 
bound  to  give  him  an  answer.  Lieutenant  Johnston  made  some  replji 
the  terms  and  purport  of  which  have  escaped  me.  Lieutenant  Colonel 
Wooley  then  addressed  him  in  very  severe  language,  of  which,  how- 
ever, I  have  only  a  general  recollection.  The  session  continued  for 
some  time  longer,  and  the  court  was  then  adjourned  until  2  p.  m.  As 
soon  as  the  court  was  reassembled.  Lieutenant  Johnston  offered  some 
remarks,  the  purpose  of  which  was  to  solicit  the  protection  of  the 
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oonrt,  stating  that  the  president  had  hrowbeat  and  hnrried  him ;  he 
added,  that  ne  wonld  prefer  the  loss  of  life  to  the  endurance  of  a  simi* 
lar  trespass  upon  his  feelings,  with  that  which  had  taken  place  in  the 
morning.  He  proceeded  to  expatiate  upon  his  own  unfortunate  man- 
ner, descrihing  it  as  unprepossessing  and  susceptihle  frequently  as  being 
coDsidered  offeLsive,  where  no  offence  was  intended.  Some  member 
of  the  court,  Captain  Pentland,  I  think,  interrupted  Lieutenant  John* 
iton,  by  telling  him  that  his  remarks  were  highly  improper.  When 
Litutenant  J<mnston  had  ended,  Lieutenant  Colonel  Wooley  again 
addressed  him  in  sharp,  severe  language,  the  terms  of  which  I  have 
BO  adequate  recollection  of.  Captain  Gantt  then  called  to  order,  and 
Lieutenant  Colonel  Wooley  protested,  in  the  most  solemn  manner, 
that  he  had  no  intention  to  wound  the  feelings  of  Lieutenant  John* 
Iton,  whom  he  held  in  high  resard,  and  that  his  only  desire  had  been 
to  urge  on  the  proceedintcs  of  the  court,  which  he  considered  as  uune* 
cessarily  delayed  by  the  judge  advocate. 

Captain  Pentland,  a  witness  for  accused,  remanded  in  courts  says : 

bth  gpecijicationy  2d  charge.  At  one  of  the  sessions  of  the  general 
court-martial  referred  to  in  my  former  testimony,  during  the  morning, 
on  the  opening  of  the  session,  some  slight  delay  on  the  part  of  Lieu- 
tenant Johnston  took  place.  He  was  thereupon  asked  by  Lieutenant 
Colonel  Wooley  if  he  were  ready  to  proceed  with  the  trial,  to  which 
he  did  not  reply.  The  same  question  was  a  moment  afterwards  again 
addressed  to  him  bv  the  same  person.  He  then  replied,  rising  from 
his  seat,  ^' There  is  a  paper  missing,  which  I  have  sent  for."  The 
president  of  the  court  then  asked  him  if  he  might  not  proceed  till  he 
reached  the  point  where  the  paper  in  question  became  indispensable. 
Lieutenant  Johnston  made  no  reply,  but  rising  from  his  seat,  turned 
himaelf  round  and  entered  into  conversation  with  Dr.  Stennecke,  the 
prosecutor.  My  impression  is,  that  he  did  so  for  the  purpose  of  pro« 
caring  from  him  a  copy  of  the  paper  missing.  When  Lieutenant 
Johnston  had  resumed  his  seat,  Lieutenant  Colonel  Wooley  remarked 
to  him, in  an  angry  voice:  ^*Mr.  Judge  Advocate,  I  have  seen  a 
studied  disposition  on  your  part,  from  your  curled  lip  and  angry  brow, 
to  delay  this  trial  and  to  insult  me,  the  president  of  the  court.  Be 
assured,  sir,  that  if  you  wish  to  rise  in  your  profession,  or  remain  a 
member  of  it,  you  must  curb  this  mulish  disposition  of  yours."  No 
reply  was  at  the  time  made  by  the  judge  advocate.  A  short  adjourn- 
mentof  the  court  took  place  during  the  morning,  when,  upon  its  being 
resumed,  I  lieutenant  Johnston,  addressed  himself  to  it  in  a  loud  and 
angry  manner,  calling  for  its  protection  against  the  insulting  language 
of  the  president.  "If  I  have  done  wrong,  it  was  the  duty  of  the 
president  of  the  court  to  arrest  me.  If  I  have  been  muntinous,  I 
should  have  been  put  in  irons.''  The  president  of  the  court  replied : 
''  I  should  have  arrested  you  sir  ;  I  should  have  put  you  in  irons." 

Some  few  additional  remarks  passed,  similar  in  import,  when 
Lieutenant  Johnston,  the  judge  advocate,  calling  his  Gk>d  to  witness, 
disclaimed  on  his  part  any  intention  to  wound  the  feelings  of  the  pres- 
ident or  to  delay  the  trial ;  which  was  met  by  a  similarly  solemn  ap- 
peal from  Lieutenant  Colonel  Wooley,  that  he  had  no  other  wish  than 
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that  of  hastening  the  trial.  Witness  called  Lieatenant  JohoBton  to 
order. 

The  evidence  was  here  closed  anew. 

Lieutenant  Colonel  Wooley  having  then  stated  to  the  court,  that 
upon  conference  with  the  judge  advocate  he  had  just  learned  from  him 
that  it  was  not  his  intention,  as  represented  to  him  by  his  counsel,  to 
withdraw  the  5th  specification  of  the  2d  charge ;  prayed  in  conse- 
quence of  this  disappointment,  a  further  indulgence  of  a  few  hoars 
to  prepare  his  defence  upon  that  particular  specification,  a  precaution 
which  was  omitted  by  him  under  the  assurances  from  his  counsel  of 
a  disposition  on  the  part  of  the  judge  advocate  to  abstract  the  speci- 
fication altogether  from  the  matter  charged  against  him. 

The  court  was  cleared.  The  court  resumed.  The  court  decided  af- 
firmatively upon  the  above  application,  and  thereupon  adjourned  till 
9  a.  m.  on  the  ensuing  morning. 

Mabch  24, 1829. 

The  court  met  pursuant  to  a<]yournment.     All  present. 

Its  authenticity  having  been  admitted,  document  entitled  '^  Note 
from  Captain  Gantt,''  was  here  produced  by  the  accused.  Whereupon 
the  judge  advocate  addressed  the  court  as  follows. — (See  Appendix.) 
After  which,  the  accused  offered  the  subsequent  addre8S,^to  wit. — (See 
Appendix.) 

The  court  having  been  then  duly  cleared,  and  the  whole  proceed- 
ings read  over  by  the  judge  advocate,  the  following  sentence  was 
pronounced : 

Sentence. 

The  court,  after  mature  deliberation  on  the  testimony  adduced,  de- 
cide upon  the  following  findings,  to  wit : 

Specification  </  the  Jiret  charge. 

The  court  find  the  fact  of  Lieutenant  Colonel  Wooley' s  having 
punished  Private  Thomas  Powell,  of  D  company,  6th  infantry,  with 
a  few  lashes,  on  or  about  the  time,  and  at  the  place  specified. 

First  charge. 

Guilty  of  the  first  charge. 

First  Specijication  of  Second  Charge. 

Guilty  of  the  entire  specification,  except  that  portion  of  it  which 
alleges  the  presence  of  '' enlisted  soldiers,"  there  being  but  one  eo' 
listed  soldier  present. 

Second  ^djication  of  second  charge. 

Guilty  of  the  specification,  except  the  words,  "You  have  willfiJl/ 
and  intentionally  stated  what  you  know  to  be  false;"  and  with  the 
ftirther  exception  of  that  part  of  it  which  alleges  the  presence  of  en* 
listed  soldiers,"  there  being  but  one  enlisted  soldier  present. 
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Third  speci/icatum  of  aecond  charge. 

Ouiltj  of  80  mncli  of  the  specification  as  alleges  the  exhibition  of  a 
highly  colored  charge  (not  a  malignant  one)  under  the  circumstances 
of  time^  place,  &c.,  as  specified. 

Fourih  specification  of  second  charge. 

Gnilty  of  the  specification. 

Fifth  epecification  of  second  charge. 

The  court  find  the  facts  set  forth,  without  the  inference  of  rude 
and  iiDgentlemanly  language  deduced  from  them. 

SpecificcUion  siosth  of  the  same  charge. 

The  court  find  the  facts  set  forth,  without  the  inference  attached  to 
them  of  rude  an  ungentlemanly  language. 

ITie  second  charge. 

Guilty  of  the  second  charge  ;  and  do  sentence  him,  Lieutenant  Col* 
onel  A.  B.  Wooley,  to  be  dismissed  the  service  of  the  United  States. 

The  court,  however,  urged  by  the  consideration  that  the  ungentle- 
manly  acts  ascribed  in  their  various  findings  to  Lieutenant  Colonel 
Wooley  are  all  referable  to  the  ascendency  which  an  unsteady  and 
precipitated  temper  exercises  over  him,  respectfully  recommend  him 
to  the  clemency  of  the  Executive,  relying,  for  a  radical  amendment  in 
his  mode  of  treating  subordinates,  and  a  general  amelioration  in  his 
temper  and  feelings,  upon  the  solemn  and  enduring  nature  of  the  les- 
son which  his  trial,  his  conviction,  and  the  recovery  of  his  former 
rank  only  through  the  considerate  lenity  of  the  Chief  Magistrate, 
shall  have  all  conspired  to  teach  him. 

D.  L  CLINCH, 
Colonel  4tth  Infantry^  and  President  O.  C.  Martial, 

B.  L.  Armstrong, 

Judge  Advocate. 

Adjutant  Genbral's  Office, 

January  11,  1832. 

True  copy  form  the  original  proceedings  on  file  in  this  ofiice. 

K.  JONES, 

Adjutant  Oenerai. 


APPEJVDIX  No.   I. 


Charges  and  specifications  against  Lienienant  Colonel  A.  B.  Wooley ^ 

of  the  sixth  regiment  United  States  infantry. 

Charge  first. 

Conduct  subversive  of  good  order  and  military  discipline. 


u 
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Specijicaiian  1. — ^In  this,  that  he,  the  said  Lieutenant  Colonel  A. 
R.  Wooley,  of  the  sixth  regiment  United  States  infantry,  while  corn* 
manding  the  regiment  in  question,  did  punish,  with  stripes  and 
lashes,  Private  Powell,  of  company  <'  D  '"  of  the  regiment  aforesaid, 
the  punishment  so  administerea  being  of  such  extreme  severity  as  to 
have  disabled  the  said  Thomas  Powell  from  the  performance  of  his 
duty  for  the  period  of  nine  days.  This  at  Jefferson  Barracks,  in  the 
State  of  Missouri,  on  or  about  the  twelfth  day  of  December,  1828. 

Charge  second. 

Conduct  unbecoming  an  o£Gicer  and  a  gentleman. 

Spedjication  1. — In  this,  that  the  said  Lieutenant  Colonel  A.  B. 
Wooley  did,  in  his  quarters,  at  Jefferson  Barracks,  Missouri,  on  or 
about  the  twenty-second  day  of  November,  1828,  and  without  any  or 
adequate  provocation,  point  his  finger  in  an  angry  and  threatening 
manner  towards  Captain  J.  Gantt,  of  the  sixth  regiment  of  infantry, 
then  under  his  command.  This,  whilst  conversing  on  his,  Captain 
Gantt's,  official  duties,  in  the  presence  of  Captain  B.  Biley,  of  the 
aforementioned  regiment,  of  Robert  Stewart,  a  citizen,  and  of  en- 
listed soldiers  of  the  sixth  infantry. 

Specification  2. — In  this,  that  the  aforesaid  Lieutenant  Colonel  A. 
B.  Wooley  did,  at  Jefferson  Barracks,  Missouri,  on  or  about  the 
twenty-second  day  of  November^  1828,  and  without  any  or  adequate 

5 revocation,  address  rude  and  ungentlemanly  language  to  Captain 
ohn  Gantt,  an  officer  under  his  command,  in  terms  as  follows : 

"You  have  behaved  ungentlemanly,  sir.'*  "You  have  made  a 
false  report,  sir."  ^^  You  have  stated  a  falsehood  in  that  note,  sir." 
^'  You  have  willfnlly  and  int-entionally  stated  what  you  know  to  be 
false,  sir."  This  in  the  presence  of  Captain  B.  Biley,  6th  infantry, 
of  Bobert  Stewart,  a  citizen,  and  of  enlisted  soldiers  of  the  6th  infantry. 

Specification  3. — In  this,  that  he,  the  said  Lieutenant  Colonel  A. 
B.  Wooley,  while  at  Jefferson  Barracks,  Missouri,  and  on  or  about 
the  22d  day  of  November,  1828,  did,  through  the  medium  of  a  malig- 
nant and  highly  colored  charge,  procure  the  trial,  by  general 
court-martial,  held  at  Jefferson  Barracks,  under  orders  of  the  15th 
of  December,  1828,  of  Captain  John  Gantt,  an  officer  of  his  command. 

Specification  4. — ^In  this,  that  he,  the  said  Lieutenant  Colonel  A. 
B.  Wooley,  having  received  from  Captain  Gantt,  an  officer  unfler 
his  command,  a  report  alleging  a  failure  in  the  issue  of  provisions  to 
his,  the  said  Captain  Gantt's  company,  on  or  about  the  28th  day  of 
October,  1828,  did  address  to  him  rude  and  ungentlemanly  language 
in  a  conversation  touching  that  report  in  words  as  follows  :  '*  You, 
sir,  have,  since  your  last  return  to  auty,  attempted  to  give  the  com- 
manding officer  as  much  trouble  as  you  could."  '^  I  will  attend  to 
your  report,  not  to  gratify  you,  but  to  satisfy  myself,  for  I  know  it  is 
not  true."  '^You  are  too  much  in  the  habit  of  making  reports  of 
this  kind."  **I  have  discovered  your  drift."  ^*  I  see  you  have  a  cap- 
tain flapping  at  your  elbow  to  push  you  on  against  me. "  ^  ^  Go  ahead, 
sir ;  you  cannot  run  against  the  commanding  officer  long."    This  in 
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8  lood  and  angry  voice,  and  with  corresponding  gestnres,  at  Jefferson 
fiarracks,  in  the  State  of  MisBOuri,  on  or  about  the  24th  day  of  Octo* 
ber,  1828,  and  in  the  presence  of  CSaptain  Thomas  Noel,  of  the  6th 
regiment. 

SpeciJicaUon  6. — ^Tn  this,  that  he,  the  said  Lieatenant  Colonel  A* 
B.  Wooley,  at  Jefferson  Barracks,  on  or  about  the  10th  day  of  Octo* 
ber,  1828,  while  commanding  officer  of  the  6th  infantry,  and  president 
of  a  general  court-martial  in  session  at  Jefferson  Barracks,  on  or  about 
the  10th  day  of  October,  1828,  did  then  and  there,  and  during  the 
session  of  the  court,  address  to  its  judge  advocate,  Second  Lieutenant 

A.  S.  Johnston,  of  the  6th  infantry,  rude  and  ungentlemanly  lan- 
guage, in  terms  as  follows :  **  I  see  the  mulish  curl  of  your  lip."  "I 
have  seen,  through  the  whole  of  this  trial,  a  disposition  on  your  part 
to  delay  the  proceedings  of  this  court."  '*!  have  discovered  your 
stubbornness. 

Specijication  6. — ^In  this,  that  he,  the  said  Lieutenant  Colonel  A, 

B.  Wooley,  at  Jefferson  Barracks,  on  or  about  the  10th  day  of  Octo- 
ber, 1828,  while  commanding  officer  of  the  6th  infantry,  and  president 
of  a  general  court-martial  in  session  at  Jefferson  Barracks  on  or  about 
the  10th  day  of  October,  1828,  did  then  and  there,  and  during  the 
session  of  the  court,  address  to  First  Lieutenant  M.  W.  Bateman,  of 
the  6th  infantry,  and  a  member  of  the  aforesaid  general  court-martial, 
rude  and  ungentlemanly  language,  in  words  as  follows:  ^*Sir,  if  you 
ever  give  testimony  against  me  I'll  pull  you  up  to  the  bull- ring." 
"TU  search  you  to  the  liver." 

SpecifiocUian  7. — In  this,  that  he,  the  said  Lieutenant  Colonel  A. 
B.  Wooley,  while  in  command  of  the  6th  regiment  of  infanty  at  Jef- 
ferson Barracks,  Missouri,  and  on  or  about  the  17th  day  of  October, 
1828,  having  summoned  Captain  John  Gantt  to  his.  Lieutenant 
Colonel  Wooley's,  quarters,  and  during  a  conversation  touching  the 
le^al  and  judicious  withdrawal  of  a  pass  on  the  part  of  the  said  Cap- 
tarn  John  Grantt,  countersigned  by  the  said  Lieutenant  Colonel  A.  rL. 
Wooley,  in  behalf  of  John  Stanley,  a  private  of  Captain  Gantt's  (G) 
company,  6th  infantry,  did  then  and  there  address  to  the  said  Cap- 
tain Gantt  rude  and  ungentlemanly  language,  in  terms  as  follows : 
"  How  dare  you  infringe  on  the  rights  of  this  soldier  ?"  "  Ton  shall 
not  do  it."     ''  You  dare  not  do  it." 

R.  L.  ARMSTEOKG, 
Jiidgt  Advocate. 

Jefvsbsoh  Babraces,  March  15,  1829. 

Wiineaaes  on  the  part  of  the  prosecution. 


Captain  John  Gantt, 
Captain  Bennet  Riley, 
Captain  Thomas  Noel, 
Captain  Z.  C.  Palmer, 
Ist.LtM.W.  Bateman, 
2d  Lt.  &  Adjt.  A.  8.  Johnston, 
2d.  Lt.  G.  Dorr, 
Ut.  Lt.  George  Andrews, 

Rep.  C.  C.  141 2 


Private  Wm.  Carroll,  Co,  K, 
5  "  John  Stanley,  Co,  G, 
P-  "  Philip  Logan,  Co,  K, 
B*  "  Wm.  Harrow,  Co,  D, 
S*    Citizen  Robert  Stewart. 


p 
^ 


18  ABBAHAM  R    WOOLET 

APPENDIX  No.  2. 

Plea  in  bar. 

The  undersigned  objects  pleading  to  the  charges  and  specifications 
just  now  read,  on  the  ground  that  he  was,  on  the  23d  December  last, 
served  with  a  copy  of  charges,  which,  in  the  opinion  of  Brigadier 
General  Atkinson,  rendered  the  arrest  and  trial  of  the  undersigned 
indispensable.  Those  charges  emanated  from  a  general  court-martial, 
of  wnich  Captain  Riley  was  president,  in  the  case  of  Captain  Jobn 
Gantt,  and  on  motion  of  one  of  its  members,  and  were  for  oppressive 
conduct  and  mal-administration  of  military  duties.  It  was  by  tbe 
express  order  of  the  general  that  these  charges  were  iurnisbed  as 
soon  as  they  could  be  prepared.  He  elected  to  take  this  course,  not- 
withstanding the  remonstrance  of  the  accused,  sent  to  the  office  on 
the  Slst  of  December  last,  wherein  the  accused  stated  that  tbe  34tb 
article  made  ample  provision  for  the  alleged  wrong  done  Captain 
Gantt,  and  that  he  had  only  to  make  complaint  to  the  general,  and 
he  was  sure  of  obtaining  justice  ;  that  the  door  was  wide  open,  and 
the  path  of  Captain  Gantt  laid  plain  before  him. 

The  undersigned  stated  most  respectfully  in  his  remonstrance,  that 
he  saw  nothing  but  usurped  authority  exercised  by  a  number  of  indi- 
viduals ;  that  it  was  not  the  act  of  a  court,  but  the  action  of  men,  con- 
federated together  for  an  unlawfurpurpose,  and  that  the  proceedings 
were  unparalleled  in  the  annals  of  military  jurisprudence.  Unavail- 
ing was  that  remonstrance,  and  against  positive  authority  and  tbe 
universal  usage  and  custom  of  armies;  tnat  a  court-martial  was  in- 
competent to  these  proceedings  without  some  special  authority  from 
its  very  acts,  and  very  constitution,  deriving  all  its  judicial  powers 
from  its  warrant,  and  being  confined  to  the  matters  committed  thereby 
to  its  cognizance.  Well  knowing,  as  he  must  have  known,  that  such 
court  could  originate  nothing  with  a  view  to  a  judicial  conclusion,  bat 
what  the  warrant  authorized,  except  in  contempts.  An  order  was 
subsequently  issued  for  the  convening  of  this  court.  The  accused  had 
no  alternative  but  to  prepare  himself,  and  he  did  prepare  to  defend 
himself  against  charges  thus  preferred  against  him,  and  could  have 
proceeded  on,  without  a  moment's  delay,  to  his  defence. 

The  undersigned  has  to  state,  to  his  astonishment,  since  tbe 
meeting  of  this  court,  to  wit :  yesterday  evening  he  was  served  with 
an  entire  new  setof  charges,  which  not  only  varied  materially  from  those 
which  the  court  had  been  actually  appointed  to  try  him  on,  but  which 
changes  the  whole  character  of  the  prosecution.  The  undersigned 
would  fain  have  hoped  that  upon  the  discovery  by  the  general  (if  it 
was  an  error)  of  having  commenced  proceedings  upon  charges  im- 
properly preferred,  that  the  undersigned  would  have  been  released 
Irom  arrest,  and  the  complainants,  if  wronged,  whoever  they  might 
be,  would  be  remitted  to  their  former  rem^ies,  and  left  to  pursue 
them  in  strict  conformity  to  the  rules  and  articles  of  war.  The  rather 
this  because  all  the  charges  just  read  resolve  themselves  into  alleged 
private  or  personal  injuries,  offered  or  done  them  by  a  supposed 
abuse  of  power  of  a  commanding  officer.  The  court  cannot  fail  to  Bee 
that  the  present  mode  of  proceeding  deprives  the  undersigned  of  a 
most  valuable  privilege:  thai  of  redressing  a  wrong  by  repairing  the 
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injorj  or  tending  amends.    He  oonceives  that  he  was  justly  entitled 
to  notice  from  the  complainants,  before  the  proceedings  were  instituted. 

The  undersigned  has  another  objection  to  these  charges,  which, 
probably,  might  be  better  urged,  as  he  is  called  on  to  plead  to  each 
specification  ;  but  as  it  is  not  wholly  out  of  place,  he  will  urge  it  now. 

A  sufferer  by  acts  of  oppression  oy  the  hand  of  power  must  himself 
complain  ;  none  by  direct  sufferers — ^parties  complaining  of  substan- 
tiye  wrongs  suffered  in  their  own  persons  or  properties — can  complain 
and  seek  redress.  Informants  on  the  behalf  of  others,  no  matter  by 
what  motive  they  may  be  impelled,  are  excluded  from  prosecuting. 
The  complaining  must  be  the  suffering  party,  and  he  alone.  There 
can  be  no  joining  or  clubbing  complaints  together,  so  as  to  present  a 
formidable  and  united  whole,  on  the  supposition  that  one  complaint 
may  support  the  credit  of  another.  Such  a  mixture  of  complaints 
would  not  only  be  subrersiye  of  the  first  and  best  principles  of  the 
military  union,  but  repugnant  to  those  of  natural  justice,  which 
demand  that  eYerj  individual,  when  accused,  should  have  a  distinct 
trial  and  acquittal  or  conviction,  on  every  criminal  matter  objected  to 
him.  The  very  loining  in  such  complaints  would  argue  such  a  pre- 
miderstanding  of  parties,  and  such  a  combination,  as  is  wholly  incon- 
sistent with  militiury  notions. 

The  undersigned  implores  the  court  to  look  to  the  character  of  these 
specified  offences,  and  mark  their  features— -they  are  accumulative 
and  recriminatory. 

The  undersigned  claims  not  an  exemption  from  the  infirmities 
inseparable  from  human  nature — ^they  abound  in  the  most  upright 
hearts.  He  may  have  his  unguarded  moments,  which,  at  times,  no 
prudence  or  circumspection  can  govern ;  and  he  may  have  erred  in 
the  numberless  unforeseen  causes  suddenly  arising  to  embarrass  and 
perplex,  but  he  entirely  disclaims  ever  having  done  a  wrong  without 
being  prompt  to  redress  it.  And  should  those  whose  names. have 
been  used  on  the  present  occasion  as  sufferers  by  the  abuse  of  power 
of  the  undersigned  pursue  the  le^al  and  appropriate  remedies,  there 
will  be  no  difficulty  in  their  obtaining  adequate  redress.  On  these 
grounds  the  undersigned  contends  that  the  present  charges  are  inad- 
missible, and  urges  on  the  court  the  propriety  of  rejecting  them. 

A.  R.  WOOLEY, 
Lieutenant  GoUmd  6th  Infantry. 

Jetferson  Barbaces,  Mardi  17,  1829. 
A  true  copy. 

R.  L.  ARMSTRONG, 

Judge  Advocate. 
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APPENDIX  No.  a 

Address  from  the  Judge  Advocate, 

Mr.  President  and  gentlemen  of  the  court: 

In  the  performance  of  the  last  and  most  responsible  of  the  duties 
growing  out  of  onr  mutoal  relations  upon  this  trial  I  claim  no  exemp- 
tion from  errors  of  opinion,  but  repose  implicitly  upon  your  omi  supe- 
rior judgment  for  their  correction. 

The  first  of  the  charges  presented  to  your  consideration  is  laid  under 
the  99th  article  of  war ;  and  the  testimony  taken  makes  it  evident 
that  Thomas  Powell,  a  private  soldier  of  Lieutenant  Colonel  Wooley's 
command^  was  repeatedly  struck  by  him,  at  the  time  and  place  speci- 
fied, with  a  raw  hide,  or  other  instrument  of  punishment.  The  sever- 
ity of  the  blows  is  more  questionable ;  and  it  may  even  be  conceded 
that  they  were  not  productive  of  eminently  bad  consequences  to  the 
sufferer's  health,  as  he  performed  a  portion  of  his  daily  duties  during 
the  whole  period  of  his  registry  upon  the  list  of  sick.  With  even  this 
concession,  however,  the  occurrence  exhibits,  on  the  part  of  theaccosed, 
a  violation  of  law  which  fully  sustains  the  charge  itself,  whatever  de- 
ductious  it  may  recommend  from  the  facts  assumed  in  the  specification. 

In  your  consideration  .of  the  penalties  due  to  this  act,  there  is  s 
point  which,  as  it  makes  in  favor  of  the  party  arraigned,  I  am  the 
more  un  willing^ to  leave  unmentioned.  The  specification  of  this  charge 
implies  some  offence — some  provocation  on  the  part  of  Powell.  It  may 
have  been  less,  it  probably  was  less,  than  the  punishment  he  received 
in  consideration  of  it.  Admitting,  however,  that  they  were  strictly 
proportionate,  and  that  accounts  between  the  punished  and  the  pnn- 
isher  are  fairly  balanced,  is  public  justice  therefore  satisfied?  Undoubt- 
edly not ;  and  the  retribution  which  a  discreet  sense  of  it  will  move 
this  court  to  exact  will  be  in  just  proportion  with  the  importance  of 
the  principle  violated  and  the  extent  of  the  violation. 

With  this  brief  notice  of  the  first,  I  proceed  to  an  examination  of 
the  second  charge  and  its  several  specifications. 

The  first  of  these  is  important  only  as  it  tends  more  fully  to  exem- 

1>lify  tLe  general  character  of  the  transaction  to  which  it  belongs.  Iso- 
ated,  it  certainly  is  not  much,  but  connected  with  the  event  of  which 
it  forms  a  constituent  part,  it  both  confers  and  acquires  importance. 
The  specification  is  established  in  all  its  essential  features,  inasmuch 
as  the  event  it  sets  forth  is  not  materially  affected  by  the  fact  of  there 
being  but  one  enlisted  soldier  of  the  6th  regiment  to  witness  it. 

In  the  course  of  his  examination  under  the  second  specification, 
Captain  Biley  ascribes  the  following  words  to  Lieutenant  Colonel 
Wooley,  while  addressing  Captain  Gantt:  ^^  You  have  acted  ungen- 
tlemanly."  ^^You  have  stated  a  falsehood  in  that  note,  by  using  the 
word  compel.''  Captain  Gantt  testified  to  the  use  of  nearly  the  same 
terms,  and  informs  us^  additionally,  that  they  were  resorted  to  imme- 
diately after  his  pointing  out  to  Lieutenant  Colonel  Wooley  what  he 
very  justiv  consiaered  a  defeet  in  the  musket,  which,  while  it  lasted, 
ren  !ered  it  unserviceable.    Both  witnesses  also  agree  in  representing 
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this  as  having  taken  place  in  the  presenco  of  Robert  Stewart  and  of 
Private  Harrow,  neitner  of  whom,  it  is  worthy  of  remark^  were  acci- 
dentallj  there,  hat  with  whatever  motive  summoned,  woidd  seem  to 
tiaye  been  detained  for  the  express  purpose  of  witnessing  this  very 
eqaivocal  ehulition  of  zeal  for  the  public  service.  The  note  itself  is 
in  evidence,  and  alleges,  through  the  use  of  the  word  compel,  a  moral 
obligation  on  the  part  of  Captain  Grantt  to  issue  to  a  private  of  his 
company  a  new  musket,  in  lieu  of  that  formerly  given  him.  Captain 
Biley  admits  the  unserviceable  condition  of  the  discarded  musket,  but 
adds  that  it  should  have  been  sent  to  the  armorer's  shop  for  vepair. 
The  court  will  not  overlook  the  fact  that  it  had  been  sent  there,  and 
was  returned  on  the  afternoon  of  the  day  preceding  an  inspection  in 
an  unserviceable  state.  A  still  more  material  point  is,  that  Lieutenant 
Colonel  Wooley  was  apprised  of  this  circumstance  before  embodying 
his  sense  of  Captain  Gantt's  measures  in  the  very  remarkable  words 
which  appear  upon  record.  Some  extenuation  on  the  part  of  the 
accused  will  probably  be  sought  for  in  the  plea  of  a  diligent  regard 
for  the  due  preservation  of  public  property.  If  this  were  really  the 
motive,  if  no  deliberate  and  systematic  course  of  oppression  directed 
against  a  subordinate  officer  have  prompted  the  act,  it  is  inconceivable 
how  a  mind  accessible  to  the  operations  of  so  commendable  a  feeling 
should  not  only  have  rejected  the  strong  evidence  of  a  kindred  regard 
in  Captain  Gantt  himself,  implied  in  his  once  sending  the  musket  ibr 
repair  to  the  place  appointed,  but,  even  under  its  own  exaggerated 
views  of  the  event  which  the  supposition  of  this  rejection  concedes, 
shoald  have  fallen  into  the  practical  error  of  correcting  one  abuse  by 
the  perpetration  of  a  greater. 

The  third  specification  is  next  in  the  order  of  succession. 

The  offence  is  stated  to  be  the  procurement  of  the  trial  by  court- 
martial  of  Captain  John  Gantt,  through  the  medium  of  a  malignant 
and  highly  colored  charge.  The  charge  here  referred  to  is  in  evi- 
dence, and  the  proof  or  refutation  of  its  alleged  malice  and  misappre- 
hension are  to  be  collected  from  a  severe  scrutiny  into  all  the  attend- 
ing^ circumstances.  In  substantiation  of  the  malignity,  I  offer  the 
various  instances  of  personal  feeling  against  Captain  Gantt,  displayed 
hy  the  accused  at  a  date  antecedent  to  the  date  of  the  charge  itself. 
In  proof  of  the  misrepresentation,  I  invite  the  court  to  a  candid  com- 
parison of  the  charge,  with  the  circumstances  of  the  incident  it  pro- 
fesses to  reflect. 

Of  the  next  specification,  it  will  be  sufficient  to  say,  that  it  is  es- 
tahlished  in  all  its  principal  portions  by  the  testimony  of  Captains 
Noel  and  Gantt.  The  accused  has  attempted  a  justification  by  proving 
that  complaints  of  irregular  issues  were  frequently  addressed  by  the 
orderly  sergeant  of  Captain  Gantt's  company  to  the  provision  ser- 
geant, and  the  witnesses  who  have  testified  to  this  circumstance  have 
joined  in  representing  these  complaints  as  groundless.  The  facts  of 
the  case  are  believed  to  be  simply  that  the  issuing  agents  were  ready 
for  the  delivery,  and  the  company  for  the  receipt  of  provisions  at  dif- 
ferent hours.  How  far  this  circumstance,  and  a  knowledge  of  it  on 
the  part  of  Lieutenant  Colonel  Wooley,  should  plead  in  extenuation 
for  him,  it  is  the  province  of  the  court  to  determine. 
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Tbe  fifth  specification  will,  also,  npon  critical  examinatioii  of  the 
testimony^  be  found  to  have  been  established.  An  adjostment,  how- 
ever, between  the  parties  has  been  established,  and  it  will  be  a  point  of 
some  nicety  to  determine  how  far  this  should  be  permitted  to  modify 
your  original  consideration  of  the  matter.  Were  this  court  adjudi- 
cating upon  a  complaint  of  grievance  presented  by  the  injured  party, 
there  could  be  no  room  for  a  diversity  of  opinion  ;  but  the  dignity  of 
the  profession  having  been  assailed  in  the  person  of  Lieutenant  John- 
ston, it  may  reasonably  be  doubted  whether  his  acquiescence  in  the 
event  can  in  any  way  relieve  the  accused  from  the  penal  responsibility 
which  the  law  has  apportioned. 

The  overt  act  set  forth  in  the  sixth  specification  is  also  established. 
A  witness^  however,  Captain  Pentland,  has  offered  it  as  his  inference 
to  the  court,  from  all  the  circumstances  of  the  case,  that  this  was  a 
mere  mode  of  illustrating  an  abstract  opinion.  Should  the  court 
view  it  in  that  light,  the  transaction  carries  with  it  nothing  beyond  a 
very  questionable  selection  of  terms  for  the  purposes  in  view. 

The  seventh  and  last  specification  is  fully  supported  by  the  testi- 
mony of  Captain  Gantt.  This  witness  has  placed  you  in  possession 
of  his  motives  for  withdrawing  the  pass  referred  to  in  the  specifica- 
tion, and  would  have  laid  the  same  statement  before  Lieutenant  Colo- 
nel Wooley  when  summoned  to  explain  the  act,  bat  for  his  im- 
patience— which  seems  to  have  hurried  him  into  a  prejudgment  of  the 
matter — here,  as  almost  every  where  else,  a  wrong  judgment.  The 
weightier  consideration  of  the  charge,  its  validity  or  failure,  I  leave 
exclusively  to  your  own  inferences,  not  believing,  however,  that  the 
solution  of  the  question  presents  the  smallest  difficulty. 

E.  L.  ARMSTRONG, 

Judge  Advocate, 


APPENDIX-^No.  4. 

Note  from  Captain  Gantt. 


Jefferson  Barracks^  November  22,  1828. 

Colonel  :  A  musket  issued  to  Bates,  of  G  company,  was  sent  by 
your  order  to  the  shop  for  repairs.  It  has  been  returned  in  worse 
condition  than  when  it  was  sent  there.  I  have  been  compelled  to 
issue  Bates  a  new  musket. 

I  am,  respectfully,  your  obedient  servant, 

J.  GANTT, 
Captain  6th  Infantry. 
Colonel  A.  R.  Wooley. 

Compared  with  the  original  in  presence  of^  and  with  the  participa- 
tion of  the  court. 

R.  L.  ARMSTRONG,  Judge  Advocate. 

[Note. — The  original  cannot  be  presented,  it  being  on  a  sheet  of 
•paper  much  reduced  from  the  ordinary  size. — ^R.  L.  A.] 
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APFENDIX~No.  6. 

Defence. 

Iq  entering  npon  an  investigation  of  the  charges  and  specifications 
which  have  been  preferred  against  him,  the  accused  is  fully  sensible 
of  the  di£ScQlties  with  which  he  has  to  contend — difficulties  arising 
not  less  from  the  variety  than  the  novelty  of  the  offences  with  which 
he  has  been  impeached.  To  bestow  upon  them  a  dispassionate  in- 
vestigation, to  strip  them  of  the  factitious  importance  which  is  sought 
to  be  attached  to  them,  to  afford  to  the  court  such  an  elucidation  of 
the  general  principles  of  martial  law  as  apply  to  the  present  case,  and 
to  exonerate  himself  from  the  odium  which  such  accusation,  if  suffered 
to  remain  unanswered,  would  inevitably  bring  upon  his  reputation,  is 
a  duty  which  he  owes  to  himself  as  an  individual,  as  a  father,  and  as 
a  member  of  a  high,  an  honorable  profession — sensible  that,  thoucch 
prudence  may  not  always  have  been  his  guide,  yet  that  he  never  will- 
fally  trod  in  paths  of  dishonor — he  cheerfully  submits  his  conduct  to 
be  judged  by  the  laws  of  his  country,  and  to  the  tribunal  to  which 
their  administration  has  been  committed. 

In  proceeding  to  comment  upon  the  specifications,  and  the  evidence 
which  is  relied  on  by  the  prosecution  as  supporting  them,  it  will, 
perhaps,  be  best  to  consider  them  somewhat  in  the  order  in  which 
they  nave  been  arranged. 

Under  the  first  charge  there  is  but  one  specification  :  that  the  ac- 
cosed  has  inflicted  stripes  of  such  severity  upon  Private  Thomas  Powell, 
of  company  D,  6th  infantry,  that  during  the  space  of  nine  days  he  was 
disabled  from  the  performance  of  his  duty.  To  sustain  this,  the  prose- 
cution introduced  Powell  himself,  who  of  course  swore  to  the  specifi- 
cation as  laid. 

To  rebut  this  on  behalf  of  the  accused,  there  was  record  evidence  of 
Powell's  having  been  convicted,  on  his  own  confession  before  a  court- 
martial,  of  falsehood  on  three  specifications ;  there  was  also  parole 
eyidenoe,  that  such  was  the  infamy  of  Powell's  character  he  would 
not  be  believed  on  his  oath.  Here  the  accused  might  certainly  with 
safety  have  rested ;  but  conscious  of  no  impropriety,  and  anxious  to 
exculpate  himself  from  even  the  suspicion  of  having  committed  an  act 
of  petty  tyranny  on  the  person  of  a  soldier,  he  brought  forward  Mrs. 
Thompson,  a  witness  by  whom  he  expected  to  show  the  cause  which 
had  induced  him  to  inflict  chastisement  on  Powell.  Mrs.  Thompson 
could  only  state  that  she  heard  blows  inflicted  on  somebody,  and 
knew  that  Powell  was  with  Lieutenant  Colonel  Wooley  in  the 
chamber  from  whence  the  sound  seemed  to  proceed.  And  this  is  the 
whole  testimony  upon  which  has  been  founded  the  first  charge  I  How 
imposing  the  edifice — how  slight  the  foundation.  Tho  court  certainly 
did  decide  that  the  record  proof  of  Powell's  infamy  went  to  his  credit, 
not  to  his  competency,  and  therefore  suffered  him  to  testify;  but  even 
that  credibility,  weak  and  fragile  as  it  was,  was  swept  away.  The 
only  approach  to  proof  being  the  statement  of  Mrs.  Thompson — and 
admitting  the  most  unfavorable  construction  that  was  to  be  gathered 
therefrom — to  what  does  it  amount?  Why,  to  this:  That  the  accused, 
in  his  private  apartment,  and  not  acting  in  his  official  capacity,  had 
struck  a  private  soldier,  who,  when  so  struck,  was  not  proved  t<t 
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have  been  in  the  discharge  of  any  military  duty.  Take  it  at  the  worst, 
in  what  was  the  subversion  of  good  order  and  military  discipline  ?  It 
vas  not  done  under  the  pretence  of  a  military  punishment  for  a  mili- 
tary offence  ;  it  was  not  done  to  prevent  or  embarrass  the  execution  of 
any  military  duty ;  it  had  not,  therefore,  any  characteristic  of  an  act 
purporting  to  be  official.  It  was  an  occurrence  which  might  take 
place  between  any  other  individuals.  When  an  officer  and  a  private 
are  neither  of  them  on  duty,  if  the  private  insult  the  officer,  shall  he 
not  personally  chastise  him,  as  he  would  any  other  man  under  like 
circumstances?  Shall  a  gentleman,  who  happens  to  be  an  officer,  be 
debarred  from  redressing  a  wanton  outrage,  either  on  his  person,  his 
feelings,  or  his  property,  simply  because  the  aggressor  is  a  soldier? 
The  law  never  was  intended  for  such  cases ;  it  was  never  intended  to 
extend  further  than  this:  that  no  private  soldier  should,  for  a  derelic- 
tion of  military  duty,  be  subjected  by  a  judgment  to  stripes. 

The  second  charge  has  seven  specifications  ;  of  these  the  Ist  and 
2d  may  properly  be  grouped  together,  as  having  transpired  at  the 
same  time. 

The  sum  and  substance  of  these  specifications  amount  to  this,  that 
Captain  Grantt  addressed  a  note  to  his  commanding  officer,  in  which  he 
stated  that  he  had  been  compelled  to  issue  a  musket  to  Private  Bate  of 
of  his  company.  That  Lieutenant  Colonel  Wooley  had  the  musket 
brought  to  nis  quarters.  That  after  it  was  examined  by  himself  and 
the  officer  second  in  command,  and  had  been  pronounced  fit  for  ser- 
vice, he  required  the  presence  of  Captain  Gantt — stated  to  him  that 
he  had  acted  ungentlemanly — that  he  had  stated  a  falsehood  by  using 
the  word  compel,  in  a  note  addressed  to  him  relative  to  the  musket. 
That  the  words  and  expressions  uttered  by  the  accused  in  relation  to 
the  note  of  Captain  Grantt  above  mentioned,  were  such  as  npon  delibe- 
rate refiection  he  would  have  used,  he  does  not  assert.  They  were 
spoken  in  the  warmth  of  excitement,  while  his  mind  was  yet  freshly 
impressed  with  the  belief  that  the  excuse  stated  by  Captain  Gantt  in 
his  note  for  issuing  a  new  musket  was  frivolous,  untrue  and  contrary 
to  his  express  order. 

In  the  opinion  entertained  by  Lieutenant  Colonel  Wooley  of  Cap- 
tain Gantt  having  improperly  and  unnecessarily  issued  a  new  musket, 
he  is  borne  out  not  oi»ly  by  the  evidence  of  Captain  Kiley,  but  that  of 
the  armorer. 

That  the  language  of  Lieutenant  Colonel  Wooley  was  indiscreet, 
perhaps  even  harsh,  is  not  denied.  Other  terms,  more  courteous  and 
equally  indicative  of  the  light  in  which  he  viewed  the  conduct  of 
Captain  Gantt,  undoubtedly  might  have  been  adopted.  But  even 
with  those  whose  temper  and  manner  have  been  most  trained  and 
fashioned  to  the  observance  of  discretion,  a  sudden  burst  of  feeling 
will  sometimes  break  through  the  barriers  which  prudence  and  expe- 
rience have  long  been  laboring  to  build  upon. 

Unnecessarily  to  irritate  or  wound  the  feelings  of  officers  under  his 
command  has  never  entere^  into  the  contemplation  of  the  accused, 
and  most  cordially  would  he  render  amends  for  any  snch  injury 
which  he  may  have  heedlessly  inflicted.  At  the  same  time,  however, 
that  these  admissions  are  thus  freely  made,  it  is  anything  but  the 
opinion  of  the  accused  that  the  specifications  now  alluded  to,  either 
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granting  them  in  their  full  extent,  or  looking  to  the  testimony  given 
QBder  them,  can  for  a  single  instant  be  supposed  to  warrant  and 
uphold  the  charge.  Perhaps  the  best  legal  illustration  of  that  which 
amonnts  to  condact  nnbecoming  an  officer  and  a  gentleman  may  be 
foand  in  Hough,  page  501  and  following,  to  the  doctrines  contained 
in  which  the  court  is  respectfully  referred. 

The  fourth  specification  also  relates  to  words  spoken  to  Captain 
Gantt,  on  the  subject  of  issuing  provision.  It  is  not  here  necessary 
to  repeat  the  words  as  set  forth  in  the  specification.  Two  questions 
arise  on  the  matter — are  the  words  such  as  can  be  tortured  into  a  sub- 
stantiation of  the  charge  under  any  event,  whether  true  or  false  ?  and 
secondly,  was  there  anything  in  the  official  conduct  of  Captain  Gantt 
to  justify  Lieutenat  Colonel  Wooley  in  using  them?  It  is  urged  that 
both  positions  are  sustainable.  The  words,  to  be  sure,  are  not  in 
drawing-room  phrase,  but  it  is  not  yet  established  that  when  a  supe- 
rior officer  thinks  there  is  a  studied  effort  to  perplex  and  embarrass 
him  in  the  discharge  of  his  official  duties,  that  he  is  at  all  times  to 
play  the  courtier,  and  clothe  his  thoughts  in  holiday  garb.  But  there 
was  substantive  ground  for  the  remarks.  There  was  ample  reason, 
as  disclosed  by  the  testimony  of  Lieutenant  Crossman  and  Sergeant 
Cedars,  to  believe  that  Captain  Gantt  sought  occasions  to  trouble  and 
perplex  his  commanding  officer. 

Repeated  and  unfounded  complaints  in  relation  to  the  issue  of  pro- 
Tisions  had  proceeded  from  the  same  quarter.  This,  as  it  is  shown, 
was  well  known  to  Lieutenant  Colonel  Wooley. 

ORDEBS  Ko.  189. 

Hbadquartbrs  Sixth  Infantry, 
Jefferson  Barracks y  October  1%^  1828. 

An  officer  was  placed  in  arrest  last  evening  for  attempting  to  annul 
or  cancel  a  written  leave  of  absence  granted  a  soldier  by  the  command- 
ing officer  of  the  regiment. 

It  will  be  understood  that  whenever  the  signature  of  the  commander 
of  the  regiment  or  post  is  given  to  any  of  the  men  as  authority  oe 
permission,  it  cannot  be  rendered  invalid  and  inoperative  by  any  onr 
but  by  the  person  granting  it,  or  by  the  order  of  a  superior  ;  and  it  is 
unwarrantable  for  a  subordinate  to  say  to  a  soldier,  '^  You  shall 
stay,"  when  the  commander  has  said,  "  You  may  go." 

Believing  that  the  case  will  not  again  occur,  and  that  the  object  of 
the  arrest  will  have  been  attained.  Captain  Gantt  is  hereby  released 
from  arrest,  and  will  return  to  duty. 

By  order  of  Lieutenant  Colonel  Wooley  : 

ALBERT  S.  JOHNSTON, 
lAefiUenant  and  Adjutant  Sixth  Infantry, 

To  Lieutenant  Colonel  Wooley  will  it  be  said  that  he  may  bow  in 
silence  and  suffer  himself  to  be  twitted  by  any  and  every  one  who 
choose  to  indulge  in  frivolous  and  groundless  cavilling?  On  the 
contrary,  was  he  not  bound  at  once  to  arrest  the  progress  of  discon- 
tent by  stopping  it  at  the  fountain  from  whence  it  seemed  to  flow  ? 

The  seventh  specification  may  now  be  taken  up,  as,  like  the  three 
which  have  been  last  disposed  of,  it  is  grounded  on  language  used 
towards  Captain  Gantt.         * 
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The  circumstances  which  drew  forth  the  alleged  offensiye  remarks, 
as  detailed  by  the  prosecutor,  are  briefly  these:  that  a  pass,  counter- 
signed by  the  accused  as  commanding  officer,  and  giyen  to  Private 
Stanley,  allowing  him  a  furlough  for  eight  or  ten  days,  had  by  Cap- 
tain Gantt  been  taken  from  the  soldier,  who  was  thus,  by  an  inferior 
officer,  to  be  deprived  of  the  indulgence  extended  to  him  by  the  officer 
in  command.  The  authority  to  grant  the  pass  is  given  in  the  twelfth 
article  of  war.  But  where  was  the  authority,  either  express  or  im- 
plied, by  which  the  prosecutor  could  vindicate  his  most  unwarrantable 
interference.  True,  he  seeks  to  screen  himself  by  relating  that  he, 
in  an  accidental  meeting  and  casual  conversation  with  the  adjutant, 
put  him  in  possession  of  the  reasons  by  which  he  was  influenced. 
But  will  this  suffice  to  absolve  Captain  Gantt' s  conduct  from  censure. 
Was  he  not  inexcusable  in  not  making  known  to  Lieutenant  Colonel 
Wooley,  officially,  the  motives  which  had  operated  on  him,  so  as  to 
make  him  supersede  the  order  of  his  superior.  It  does  not  appear 
that  the  adjutant  intimated  this  to  the  commander,  as  might  natu- 
rally be  expected.  Stanley  laid  his  complaint  before  the  command- 
ing officer,  and  it  is  believed  to  have  been  the  only  complaint  he  ever 
made  to  him.  Will  it  be  thought  strange  or  derogatory  to  his  char- 
acter as  an  officer  and  a  gentleman  that  his  authority  condemned,  his 
order  treated  in  the  most  apparent  contempt^  he  should  express  him- 
self in  terms  of  disapprobation,  strong  certainly,  but  surely  not  dis- 
proportioned  to  the  easy  assurance  with  which  the  prosecutor  had  set 
at  nought  the  authority  of  his  superiors. 

The  third  specification  sets  forth  that  the  accused  did,  on  or  about 
the  22d  November,  1828,  through  the  medium  of  a  malignant  and 
highly  colored  charge,  procure  the  trial,  &c.  To  this  specification 
there  are  several  objections,  as  well  as  of  form  as  of  substance.  Of 
the  former  only  one  need  be  pointed  out  to  render  obvious  to  the  court 
that  even  in  the  absenge  of  technical  accuracy  which  prevails  in  mili- 
tary courts,  this  specification  is  singularly  defective,  it  does  not  state 
the  precise  charge  preferred  by  Lieutenant  Colonel  Wooley  against 
Captain  Gantt.  It  does  not  sufficiently  identify  the  proceedings,  so 
that  the  accused  could  distinguish  them  and  take  advantage  of  any 
defect  tberein.  In  a  criminal  procedure,  everything  should  be  so  clearly 
defined  in  the  allegations,  that  the  accused  may  not  only  be  aware  of 
what  the  prosecutor  intends  to  rely  upon,  but  that  if  he  has  a  de- 
fence the  nature  of  that  defence  may  be  shaped  to  meet  the  charge. 
Here  the  grievance  of  the  specification  is  the  charge  preferred  against 
Captain  Gantt,  and  yet  we  are.  left  wholly  in  the  dark  as  to  what  that 
charge  was,  nor  can  the  words  " highly  colored  and  malignant"  help 
out  this  defect.  S'hose  words  are  not  descriptive  of  the  charge,  but 
of  the  spirit  in  which  it  was  brought  forward.  True  it  is  that  the 
accused  in  this  instance  is  not  uninformed  what  was  the  charge 
alluded  to ;  but  though  this  may  shield  him  individually,  it  cannot 
give  validity  to  the  informality  and  insufficiency  of  the  allegation.  It 
is  a  principle  of  the  common  law,  and  must  equally  apply  to  the  law 
martial,  that  enough  shall  appear  upon  the  face  of  the  indictment  to 
particularize  the  acts  amounting  to  the  supposed  offence  so  distinctly 
that  when  judgment  has  been  pronounced  it  will  give  notice  to  all  the 
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world  of  the  very  thing  of  which  he  was  either  acquitted  or  convicted  ; 
and  this  becomes  essential,  because  it  may  happen  an  individual  would 
be  twice  implicated  for  the  same  offence ;  the  best  evidence  he  could 
offisr  to  exonerate  himself  should  be  the  record  of  the  former  trial. 
Bnt  could  any  person  undertake  to  say  that  any  judgment  pronounced 
npon  this  specification  would  enable  the  accused,  should  the  subject  be 
again  agitated,  to  show  by  the  record  of  this  cause,  unexplained  by 
parole  evidence,  the  particular  nature  of  the  charge  against  Captain 
Grantt,  for  the  institution  of  which  the  accused  had  been  arraigned, 
and  either  acquitted  or  convicted?  The  opinions  here  advanced  are 
not  gratuitous  ;  they  will  be  found  to  be  borne  out  by  a  reference  to 
Hough,  p.  498.  But  the  specification  does  not  describe  an  offence 
known  to  the  law.  9he  terms  employed,  to  wit :  "a  highly  colored 
and  malignant  charge,"  do  not  amount,  even  though  true,  to  a  mili- 
tary crime.  It  is  a  rule,  laid  down  and  acted  on  by  the  expounders 
of  martial  law,  that  when  the  martial  law  is  silent  the  common  law 
shall  be  taken  as  the  rule  of  decision  ;  and  this  is  every  day's  practice. 
If  a  difference  arise  as  to  the  admissibility  of  evidence,  the  common 
law  doctrine  on  the  point  is  to  govern  one.  If  terms  known  to  the 
common  law  are  used  in  describing  a  military  offence,  they  shall  be 
taken  and  construed  according  to  the  decision  of  the  highest  courts  of 
common  law.  Does  it  then  follow,  as  being  clear  and  irrefutable, 
that  when  an  officer  is  arraigned  on  a  charge  of  conduct  unbecoming 
an  officer  and  a  gentleman,  and  the  specification  shows  that  the  gist 
of  his  offence  was  a  prosecution  against  an  officer,  must  it  not  like- 
wise, to  be  sustainable,  contain  the  same  averment  that  would  be 
requisite  to  sustain  an  indictment  for  a  similar  offence  ?  The  rules 
and  articles  of  war  as  to  what  constitutes  a  malicious  prosecution  are 
silent,  bnt  this  is  an  offence  well  known  to  the  common  law  ;  shall 
we  not,  then,  seek  its  definition  as  understood  at  common  law,  or 
shall  we  involve  ourselves  in  the  dilemma  of  saying  that  this  court 
will  take  on  itself  to  decide  that  at  common  law  a  malicious  prosecu- 
tion means  one  thing  and  in  martial  law  another ;  clearly  tne  only 
safe  rule  is  to  follow  the  common  law  definition.  It  is,  then,  at 
common  law  an  essential  averment  in  every  indictment  for  a  malicious 
prosecution,  that  it  (the  prosecution)  was  malicious  and  without 
probable  cause,  and  the  interest  of  society  require  and  demonstrate 
the  propriety  of  this  principle.  If  there  ever  was  probable  cause,  no 
matter  how  malignant  the  motives^  the  good  of  the  community 
requires  that  the  prosecutor  should  not  be  molested.  Starkie,  in  his 
treatise  on  evidence,  vol.  2,  p.  510,  is  so  full  and  satisfactory  on  this, 
that  it  would  be  only  watrting  the  time  of  the  court  to  do  more  than 
urge  on  its  attention  the  dicta  therein  enforced.  It  will  hardly  be 
said,  with  any  seriousness,  that  the  words  '^  highly  colored"  can 
supply  the  omission,  or  deserve  to  be  gravely  considered.  The 
accused  would  nevertheless  be  wanting  to  himself  if  he  committed 
his  defence  solely  to  a  strict  legal  justification ;  he  looks  much  further. 
He  believes  that  there  was  a  substantial  cause  for  the  charge  brought 
by  him  against  Captain  Q-antt,  and  that  the  evidence  on  the  part  of 
the  prosecution  establishes  the  position. 
According  to  the  statement  of  Captain  Biley,  the  musket  was  not 
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unfit  for  inspection,  and  in  the  opinion  of  the  armorer  the  lock  was  in 
good  repair. 

The  army  regulations  are  more  than  usually  precise  as  to  the  care 
which  shall  he  taken  of  firearms ;  and  a  responsibility  in  relation 
thereto  attaches  not  only  to  the  captains  of  the  different  companies, 
but  also  devolves  upon  the  commanding  officer. 

It  will  be  observed,  upon  a  careful  inspection  of  the  evidence,  that 
the  statement  contained  in  the  report  or  note  of  Captain  G«ntt  was 
unfounded  in  two  respects :  First.  In  asserting  that  the  musket  had 
been  sent  to  the  armorer's,  which  was  not  the  fact,  as  is  shown  by  the 
testimony  of  Robert  Stewart,  it  being  the  lock  only  and  not  the  mus- 
ket which  was  received ;  had  the  musket  been  sent,  the  lock  wonld 
have  been  remounted  at  the  shop — the  regulation  and  standing  order 
would  have  been  complied  with.  Secondly.  In  affirming  that  he  was 
compelled  to  issue  another  musket,  when  in  truth  and  in  fact  if  the 
musket  and  not  simply  the  lock  had  been  given,  agreeably  to  the  order 
of  Lieutenant  Colonel  Wooley,  the  defect  would  never  have  existed. 
Here,  then,  there  was  unquestionably  reasonable  cause  to  infer  that 
Captain  Gantt  had  made  a  false  report,  and  that,  too,  on  a  point  of 
military  duty  especially  inculcated  by  230  and  231  paragraphs  General 
Army  Regulations  and  the  40th  article  of  the  Rules  and  Articles  of 
War. 

The  fifth  specification  having  been  withdrawn,  the  sixth  alone  re- 
mains to  be  spoken  of.  As  to  the  facts  adduced  in  evidence  on  the 
specification  the  testimony  is  contradictory.  Lieutenant  Bateman,  to 
whom  the  words  were  addressed,  considered  them  as  insulting,  and  the 
manner  of  their  delivery  violent.  Captain  Gantt,  also  a  witness  for 
the  prosecution,  declares  that  Lieutenant  Colonel  Wooley  did  not  ap- 
pear to  be  angry  ;  and  in  this  he  is  corroborated  by  Captain  Pentland, 
whose  means  of  information  were  just  as  good  as  those  of  Lieutenant 
Bateman,  and  who,  to  say  the  least,  must  be  thought  quite  as  impar- 
tial. In  the  conception  of  Captain  Pentland  they  were  used  as  illus- 
trative of  an  abstract  question  then  under  discussion,  and  neither  in 
their  terms  nor  in  their  intendment  were  they  calculated  to  wound  or 
insult.  To  the  individual  it  is  frequently  a  misfortune,  and  to  others 
it  is  sometimes  dangerous,  that  his  sensibilities  are  too  easily  excited. 

Even  as  the  words  stand,  by  no  effort  can  they  he  construed  into 
conduct  unbecoming  an  officer  and  a  gentleman  ;  but  accompanied  as 
they  are,  and  explained  by  the  testimony  of  Captains  Gantt  and  Pent- 
land, they  are  rendered  entirely  harmless.  Though  this  will,  most 
Erobably,  be  all  satisfactory  to  the  court,  yet,  as  Lieutenant  Bateman 
as  declared  on  oath  that  be  considered  the  words  insulting  and  the 
manner  violent,  the  accused  deems  it  proper  to  assure  him  in  this  pub- 
lic and  decisive  manner  that  he  entertained  not  the  slightest  idea  of 
offending  or  once  suspected  that  he  had  given  offence. 

Having  now  discussed  separately  the  different  bearings  of  the  several 
charges  and  specifications,  and  commented  upon  such  parts  of  the  evi- 
dence as  he  considered  worthy  of  notice,  the  accused  has  very  little 
more  to  add  than  a  few  general  observations  which  he  trusts  will  not 
be  viewed  as  irrelevant.  To  him  it  would  seem  as  though  the  real, 
not  the  ostensible,  prosecutor  had  hoped  to  produce  a  conviction,  not 
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hj  tbe  magnitade  or  truth  of  any  one  single  charge  or  speciftcation, 
bat  by  bringing  forward  the  same  facts  under  various  shapes,  by  color- 
ing that  which  was  weak  and  exaggerating  whatever  was  plausible,  a 
general  hue  or  tint  would  be  imparted  to  &e  whole  case  highly  preju- 
dicial to  the  standing  of  the  accused^  and  manifestly  tending  to  con- 
found and  bewilder  him  in  attempting  his  defence.  That  the  prose- 
cutor should  be  baffled  in  his  aim,  and  that  each  accusation  might 
stand  apart  from,  and  unsustained  by,  other  implications,  has  been 
the  humble  effort  of  the  accused,  as  it  is  equally  the  spirit  and  intent 
of  the  law. 
Most  assuredly,  if  there  had  been  no  previous  bad  feeling  on  the 

Kt  of  the  real  prosecutor,  if  seal  for  the  good  of  the  service  had 
n  the  motive,  and  a  desire  to  promote  public  justice  the  governing 
principle  which  bore  him  onward,  a  milder  and  equally  efficacious 
remedy  might  have  been  found  under  the  34th  article  ;  a  course  not 
new  or  untried,  but  one  long  known,  much  practiced  on  and  sanctioned 
by  the  example  of  that  country  from  whence  have  emanated  the  laws 
which  regulate  not  only  the  civil  but  the  military  institutions  of  our 
country. — {Vide  Samuel,  360.)  Ungracious  as  may  have  been  the 
manner  of  proceeding,  it  does  not  lie  with  the  accused  to  claim,  nor 
does  he  pretend  to  claim,  any  exemption  from  the  rigid  rule  ot  law;  he 
asks  only  what  he  feels  assured  he  will  receive,  a  fair  and  impartial 
hearing.  That  he  has  been  occasionally  betrayed  into  a  warmth  of 
expression  which  one  of  colder  temperament  would  not  have  used  and 
which  a  prudent  man  would  have  shunned,  he  frankly  avows.  But 
that  those  expressions  contained  in  them  no  grossness  or  ribaldry ; 
that  they  were  uttered  without  premeditation  ;  and  that  in  every 
instance,  if  not  strictly  defensible,  they  were  to  a  great  degree  excusa- 
ble, he  does  firmly  rely. 

During  the  progress  of  the  trial  he  is  fully  aware  that  the  facts  have 
been  maturely  weighed  hj  the  tribunal  which  he  has  the  honor  to  ad- 
dress— a  tribunal  too  high  and  too  elevated  to  be  assailed  by  the 
noxious  vapors  of  private  malignity  or  factious  clamor.  The  accused 
is  deeply  sensible,  and  he  should  do  injustice  to  his  best  feelings  if  he 
did  not  make  the  avowal  thus  openly,  that  throughout  the  progress  of 
the  cause  the  conduct  of  the  gentleman  acting  as  judge  advocate  has 
been  distinguished  by  a  frankness  and  liberality  alike  honorable  to 
him  as  an  officer  and  a  gentleman. 

To  say  that  the  accused  feels  no  anxiety  as  to  what  may  be  the  ulti- 
mate decision  would  be  disingenuous ;  he  does  feel  a  strong,  an  over- 
whelming solicitude.  After  seventeen  vears  passed  in  the  service  of 
his  country,  in  the  intimate  relations  of  social  and  professional  inter- 
course with  men  whose  high  and  generous  -emulation  of  all  that  chiv- 
alry taught  or  glory  inspired,  whose  sense  of  moral  order  was  exalted 
and  refined  by  tiie  purest  conceptions  of  honor  and  gave  back  a  reflected 
lustre  on  the  profession  of  which  they  were  at  once  the  ornament  and 
the  pride,  it  cannot  be  supposed  that  he  would  view  with  indifference 
charges  which,  whether  true  or  false,  strike  at  everything  he  holds 
most  dear. 

The  estate  of  a  soldier  is  his  sword  and  his  honor ;  whatever  de- 
prives him  of  the  one  renders  the  other  unavailing. 
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Duly  impressed  with  the  solemnity  of  the  sitoation  in  which  he  is 
placed  ;  viewing  the  consequences  which  might  ensue  as  the  most  l^y- 
mg  that  could  hefall  him  on  this  side  the  grave;  yet  feeling  an  honest, 
and,  he  hopes,  not  unbecoming,  conviction  that  he  has  never  will- 
fully done  any  act  derrogatory  to  the  character  of  an  officer  and  a 
gentleman ;  confiding,  too,  with  a  most  implicit  reliance  in  the  expe- 
rience and  integrity  of  the  court,  he  commits  himself^  his  fortune,  and 
his  honor  to  their  keeping. 

Daring  the  sitting  of  the  court-martial  for  the  trial  of  Doctors 
Baylor  and  Stinneke  in  October  last,  I  was  the  actual  commander  of 
the  regiment  and  the  post.     The  members  of  the  court — ^thirteen  in 
number — of  which  I  was  the  president,  were  all  from  the  6th  regiment; 
it  embraced  every  company  commander  but  one.     The  fall  drills  had 
been  commenced,  and  the  daily  and  constant  ftttigues  employed  almost 
every  effective  man  in  the  regiment.     My  public  duties  required  the 
whole  of  my  time.     The  parties,  witnesses,  &c.,  came  from  a  very 
distant  station.     There  were  twenty-five  non-commissioned  officers, 
musicians,  and  privates  sent  from  Cantonment  Gibson,  and  five  or  six 
officers,  besides  the  two  medical  gentlemen.     I  was  urged  to  despatch 
by  the  officers  who  were  attending  the  trial  as  witnesses.     They  were 
apprehensive  it  would  take  six  weeks  to  complete  the  trials  of  the  two 
doctors  ;  that  the  detachment  would  be  thrown  into  cold  weather  in 
returning  ;  traversing  open,  high  prairies  in  November  and  December 
would  be  exposing  the  men  very  much.    They  conceived,  no  doubt, 
that  much  depended  on  the  diligence  and  industry  of  the  president  of 
the  court,  or  they  would  never  have  said  anything  to  me  on  the  sub- 
ject.    I  assured  them  that  I  would  do  everything  in  my  power   to 
hurry  through  the  trials  with  all  the  expedition  compatible  with  due 
investigation,  and  I  did  no  more.     The  court  sat  from  9  to  3  continu- 
ously, without  the  intervention  of  Sunday  adjournments.     A  short 
recess  daily  about  1  o'clock  was  necessary  in  consequence  of  the  officer 
of  the  day  and  company  commanders  being  members.     At  thia  time, 
when  six  hours  of  the  day  were  thus  devoted  for  twenty  odd  consecu- 
tive days,  the  command  of  the  post  should  have  received  my  exclusive 
attention  ;  and  being  the  only  field  officer  of  the  regiment  present 
with  it,  the  concerns  of  the  regiment  required  more  time  than  one 
officer  could  possibly  devote  to  it. 

My  family  needed  my  utmost  attention  ;  my  wife  was  confined  by 
sickness  ;  the  infant's  life  for  several  days  despaired  of;  and  my  son, 
of  five  years  old,  dangerously  ill  with  fever  and  great  irregularity  of 
bowels.  Night  after  night  of  the  sitting  of  the  court  I  was  the  sole 
nurse  and  attendant,  and  watching  with  the  greatest  anxiety  ;  but  my 
attention  to  the  court  never  for  a  moment  intermitted. 

During  the  sitting  of  the  court  an  occurrence  took  place  which  I 
had  supposed  had  been  consigned  to  oblivion,  and  would  never  have 
been  brought  up  to  my  prejudice.  I  have  felt  anxious  for  the  arrival 
of  Lieutenant  Johnston,  the  adjutant  of  the  regiment^  with  whom  this 
transaction  originated,  that  he  might  under  oath  detail  the  whole 
affair  from  beginning  to  end.  I  had  never  heard  it  spoken  of  since 
its  occurrence  but  once,  and  then  I  referred  the  person  to  CSaptain 
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Palmer.  I  was  asked  to  state  the  circmnstancesy  and  my  reply  was, 
'^  I  cannot,  unless  I  represent  them  to  the  prejudice  of  Mr.  Johnston  ; 
for  I  was  more  sinned  against  than  sinning.  But  if  you  ever  hear  it 
called  up  to  my  disadvantage,  and  to  the  injury  of  your  feelings  ask 
Gaptain  Palmer.''  I  requested  him  to  recollect  it ;  he  said  he  would 
do  so ;  he  was  present,  saw  the  whole  of  it,  and  can  tell  you  all  about  it. 

I  must  call  the  particular  attention  of  the  court  to  one  important 
feature  in  this  matter.  The  steps  I  took  to  bring  Captain  Gantt  to 
justice  for  his  false  report  have  not  only  been  the  subject  of  a  charge 
against  me^  but  the  occasion  of  bringing  forward  accusations  which 
were  permitted  to  be  dormant.  The  inference  is  therefore  irresistible, 
that  the  prosecutor  was  not  actuated  by  public  motives  in  raising  up 
this  specification  against  me,  which  would  never  have  been  preferred, 
had  I  acquiesced  in  Captain  Gantt' s  conduct  in  relation  to  the  musket. 

There  is  something  extraordinary  in  this  business.  It  is  not  con* 
tended  but  what  Mr.  Johnston  is  satisfied.  It  cannot  be  presumed 
that  this  matter  is  brought  up  with  his  privity  and  connivance.  Public 
justice  demanded  nothing  from  me,  until  personal  rancor,  and  the 
gratification  of  malice  demanded  my  destruction.  Twice  have  I 
thought  it  settled,  and  I  have  now  to  meet  it. 

Witnesses  are  sworn  to  tell  the  truth  and  the  whole  truth.  If  the 
court  believes  that  witnesses  on  the  part  of  the  prosecution  have  acted 
in  this  business  with  a  view  to  suppress  facts,  and  keep  back  that 
which  might  operate  in  favor  of  the  accused,  and  have  leaned  their 
testimony  towards  the  prosecution,  you  take  from  them  at  once  the 
character  fair  witnesses  should  sustain,  and  fix  on  them  a  bias  that 
seriously  affects  their  testimony.  The  words  set  forth  in  the  fifth 
specification  are  wrenched  from  their  socket,  and  in  this  state  of  dis- 
location are  testified  to  by  the  witnesses  on  the  part  of  the  prosecution. 
It  would  appear  from  onght  that  appears  fropi  them  that  the  words 
were  solely  used  by  me  for  the  indulgence  of  gratuitous  virulence, 
whereas  they  were  drawn  forth  upon  high  provocation. 

One  morning  about  the  middle  of  October,  after  the  court  had  been 
many  days  engaged  in  the  trial  of  Doctor  Baylor,  and  the  members 
had  come  in  and  taken  their  seats,  I  asked  Mr.  Johnston,  the  special 
judge  advocate,  if  he  was  ready  to  proceed  ;  that  the  court  was  ready. 
Upon  repeating  the  question  he  gave  me  a  reply.  A  few  minutes 
passed  ;  I  again  spoke  to  him,  to  which  there  was  no  reply.  He  rose 
and  turned  to  Dr.  Hinnecke,  the  prosecutor,  and  said  a  word  or  two, 
for  what  purpose  I  do  not  know.  I  said,  come,  proceed.  To  that  he 
gave  me  no  answer.  After  a  delay  of  a  few  moments,  I  said  with  an 
increased  activity  of  countenance  and  manner,  Mr.  Judge  Advocate  you 
are  a  component  part  of  this  court,  and  must  attend  to  what  the  presi- 
dent says  to  you.  When  he  speaks  to  you  you  are  bound  to  give  him  an 
answer.  Upon  which  he  gave  me,  as  I  thought,  by  an  expression  of 
countenance  and  curl  of  the  lip,  an  insult.  It  was  momentary — like 
a  flash—- our  eyes  were  on  each  other.  The  business  of  the  court  pro- 
ceeded diligently  after  this  for  upwards  of  three  hours.  At  one 
o'clock  the  court  took  a  short  recess.  Upon  the  members  coming  in, 
and  seating  themselves,  the  special  judge  advocate  shut  the  door,  and 
then  commenced  the  most  violent  harangue  I  have  ever  heard — cen- 
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tnmelions  and  provoking  in  the  extreme.  My  words  were  not  com- 
plained of,  but  he  said  he  had  been  brow  beat,  and  harried  by  the 
president  of  the  court.  At  the  suggestion  of  a  member,  Mr.  Johnston 
asked  for  the  protection  of  the  court ;  another  member  suggested  that 
the  special  jud^e  adrocate  should  proceed,  and  after  the  final  adjourn- 
ment of  the  court  demand  a  court  of  inquiry.  Captain  Pentland 
frequently  said  that  it  was  wrong  on  the  part  of  Mr.  Johnston  ;  that 
he  was  acting  very  improperly.  I  broke  out  about  this  time,  and 
used  the  expressions  as  to  the  frown  and  the  curl  of  the  lip.  Captain 
Gantt  rose  to  order  ;  by  this  time  Mr.  Johnston's  anger  had  nearly 
spent  its  force,  and  in  a  softened  and  apparently  subdued  manner  he 
observed  that  his  manner  was  unfortunate ;  he  regretted  it ;  he  had 
always  suffered  from  it,  and  always  expected  to.  He  knew  it  had 
been  the  cause  of  a  great  deal  of  unhappiness  to  him ;  but  that  he 
had  not  intentionally  delayed  the  proceedings,  and  disclaimed  all 
intention  of  insulting  the  president  of  the  court,  by  manner  or  speech. 
So  soon  as  an  opportunity  was  afforded  me,  I  stated  that  for  Mr. 
Johnston  (the  special  judge  advocate)  I  cherished  sentiments  of  friend- 
ship and  respect.  That  I  was  not  apprised  of  having  brow  beat  hiin, 
or  unnecessarily  hurried  him.  That  my  only  object  was  to  advance 
the  proceedings  of  the  court,  not  to  narrow  his  ftinctions,  or  trench 
on  his  rights  ;  and  here  the  matter  ended. 

It  was  never  intended  by  the  law  that  gray  hairs  should  be-  placed 
in  a  situation  where  they  could  be  insulted  with  impunity,  and  youth 
has  not  (no  matter  how  sacred  its  functions)  an  inviolability  from 
censure  whenever  it  is  required.  At  any  rate,  no  one  shall  ever  escape 
reprehension  from  me  who  studiously  withhold  replies  to  decorous 
questions  put  by  me. 


APPENDIX.— No  6. 

RemonstrafUie  offered  by  the  accused  as  a  companml  part  (^  his  d^enct. 

The  undersigned,  prosecutor  in  the  case  of  Captain  John  Gantt, 
tried  on  a  charge  of  having  made  a  false  report,  remonstrates  to  the 
G«neral-in-Chief  against  the  injustice  done  him  by  the  general  com- 
manding the  department,  and  for  cause^  respectfully  makes  the  fol- 
lowing assignment  of  reasons : 

1.  The  accused  should  have  been  convicted  of  having  uttered  a 
willful  falsehood  in  an  official  return  or  report  made  to  the  colonel  of 
his  regiment,  and  in  approving  of  an  acquittal  injustice  was  done. 

2.  If  the  words  oppressivCy  malicious,  vexatious  and  frivolous,  are 
in  place  they  formed  an  essential  part  of  the  record  and  should  have 
been  approved  or  disapproved  of,  if  not  in  place  they  should  have 
been  rejected.  It  was  not  proper  for  the  general  to  withhold  his 
opinion  as  to  the  motives  of  the  prosecutor  when  they  were  brought 
in  question,  and  in- doing  so  great  injustice  has  been  done  him. 

If  all  charges  are  oppressive  upon  which  accused  persons  are  ac- 
quitted, then,  may  it  be  said  to  follow  of  course  that  the  charge 
against  Captain  Gantt  was  found  to  be  oppressive  upon  the  finding  of 
not  guilty  ?  But  the  word  oppressive  is  not  so  used  by  the  court ;  they 
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intended  to  fix  on  the  prosecutor  the  stain  of  having  acted  corruptly 
in  the  inception  of  the  charge. 

The  40th  article  of  the  Regulations  and  Articles  of  War,  makes 
Captain  Gantt  responsible  to  his  colonel  for  the  arms  of  his  company, 
and  the  18th  article  makes  it  a  high  offence  in  an  officer  to  knowingly 
make  a  false  return  to  his  superior  officer  of  the  state  of  the  arms  of 
his  company.  A  false  report  is  a  false  return  ;  the  primary  cause  of 
which  is  imposition— a  desire  to  practice  imposition  by  a  falsp  repre- 
sentation. Strict  attention  is,  therefore,  to  be  paid  to  the  most  trifling 
report  in  a  company  relative  to  the  state  of  arms,  clothing,  ammuai- 
tioD,  or  necessaries.  Paragraph  947,  General  Army  Regulations, 
makes  the  commander  of  a  regiment  responsible  for  negligence  or  mis- 
conduct in  relation  to  arms  or  accoutrements,  and  he  will  require 
company  commanders  to  do,  &c. 

Captain  Gantt  s  return  or  report  of  the  22d  November  is  official ; 
it  is  based  on  a  transaction  for  which  he  was  strictly  responsible ;  he 
should  have  had  the  good  of  the  service  at  heart,  and  was  bound  to 
state  truly.  He  states  that  he  was  compelled — that  is,  coerced,  con- 
strained, forced.  The  word  compelled^  in  its  military  application,  is 
not  to  be  used  as  the  word  regret  is  frequently  used  m  a  note  of 
apology  in  the  intercourse  of  society ;  it  has  its  strict  appropriate 
sense  and  meaning  as  a  military  term  to  say,  ^*  I  have  been  compelled 
to  surrender  the  post  I  had  the  honor  to  command,''  is^  in  other 
words,  to  have  said,  ^'  I  was  driven  to  it  by  force  of  arms."  So  when 
Captain  Gantt  said,  '^  I  have  been  compelled  to  issue  Bates  a  new 
musket,"  it  was  saying  I  had  no  discretion  ;  your  order  of  binding 
force  and  authority  left  me  no  other  alternative.  The  prosecutor  utterly 
denies  the  compulsion.  Upon  actual  inspection  he  found  the  musket 
fit  for  service;  he  saw  no  earthly  cause  for  condemning  it;  he  was 
confirmed  in  his  conviction  of  the  falsehood  of  Captain  Gantt's  report 
by  the  opinion  of  the  senior  captain  of  the  regiment,  then  doing  the 
daty  of  field  officer ;  he  states  that  he  saw  nothing  the  matter  with 
the  musket.  This  officer  was  to  inspect  the  next  day,  and  would  have 
passed  the  musket,  therefore  the  charge  is  supported  by  probable 
(^use,  and  being  so,  a  grand  jury  might  as  well  be  attainted  for  re* 
turning  a  true  bill  of  indictment  because  upon  traversement  a  com- 
promising jury  rendered  a  verdict  of  not  guilty,  as  for  the  prosecutor 
to  be  attainted  of  corrupt  conduct  in  preferring  charges  against  an 
officer  under  bis  command,  whom  he  was  bound  to  arrest  promptly  if 
he  believed  he  had  transgressed.  There  would  never  be  a  prosecution 
instituted  by  a  superior  if  he  was  bound  absolutely,  at  all  events,  to 
convict  the  inferior — ^it  is  sufficient  if  he  prosecutes  upon  probable 
cause. 

3d.  To  sustain  the  court  in  its  pronouncing  the  charge  malicious, 
it  was  necessary  that  there  should  not  only  appear  to  a  total  want  of 
probable  cause,  but  unequivocal  evidence  of  express  malice  should 
have  appeared  to  the  court ;  the  malice  is  not  to  be  implied,  it  must 
be  proven — ^there  is  not  a  tittle  of  evidence  of  malice.  So  that  should 
it  be  said  there  was  no  probable  cause,  inasmuch  as  malice  was  not 
proven,  the  prosecutor  should  not  have  been  adjudged  to  have  acted 
maliciously ;  and  the  general  commanding  the  department  in  per- 
Bep.  C.  C.  Ill 3 
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mitting  such  a  stain  to  rest  on  the  character  of  the  proBecator,  did  him, 
most  manifestly,  great  injustice. 

4th.  In  declaring  the  prosecution  vexatious,  the  court  erred  most 
palpably,  and  the  general  must  have  been  sensible  that  it  had  not 
about  it  a  single  mark  of  its  being  got  up  for  vexation ;  the  word  is 
here  used  in  its  legal  sense.  The  prosecutor,  too,  having  subjected  him- 
self to  this  imputation,  must  have  brought  forward  the  charge  for  the 
sole  purpose  of  harrassing  th  accused  ;  he  should  not  have  enter- 
tained an  idea  of  the  guilt  of  the  accused,  nor  an  expectation  of  his 
conviction,  but  should  have  involved  him  for  the  mere  purpose  of 
running  him  to  expenses  in  a  tedious,  protracted  suit,  worried  him 
with  voluminous  pleadings,  and  kept  him  suspended  by  various  sub- 
terfuges and  entanglements.  The  charge  must  be  wholly  groundless. 
Now,  there  is  not  a  particle  of  evidence  of  any  of  this.  He  promptly 
arrests,  furnishes  a  pointed  and  specific  charge  of  only  one  count  im- 
mediately, no  obstacle  is  thrown  in  the  way  of  trial ;  a  speedy  trial  is 
had  ;  tlie  whole  time,  from  arrest  to  releaseroent  from  arrest,  is  but  a 
month.  Moreover,  on  the  llth  December,  the  musket  said  to  be  unfit 
for  service  was  sent  to  the  general,  precisely  in  the  same  situation  it 
was  received  from  Captain  Gantt ;  the  alleged  false  report  of  Captain 
Gant't  was  sent ;  so,  also,  a  copy  of  the  charge;  the  whole  subject  was 
before  the  general  before  a  warrant  was  issued  by  him  ordering  a  court 
for  the  trial  of  Captain  Gantt.  He  had  the  power  of  peremptorily 
dismissing  the  charge  without  permitting  it  to  stand  the  investigation 
of  a  court-martial.  It  is  again  asserted  that  he  had  the  whole  case 
before  him.  If  it  appears  to  be  vexatious  now,  it  must  have  appeared 
so  then,  and  the  general  should  have  laid  his  hand  on  it  and  arrested 
the  proceedings,  on  account  of  their  vexatious  character.  Will  it  be 
said  that  the  general  was  not  then  apprized  that  immediately  alter 
the  receipt  of  the  report  or  return  from  Captain  Gantt,  the  prosecutor 
sent  for  him  and  pronounced  it  false,  and  called  it  ungentlemanly  con- 
duct ?  Words  spoken  after  the  fact  can  form  no  excuse  for  an  act ;  its 
truth  or  falsehood  could  not  be  affected  by  any  expression  of  the  prose- 
cutor. If  Captain  Gantt  had  committed  an  offence,  it  was  complete 
before  the  interview,  and  could  not  be  changed  by  any  subsequent 
circumstances.  The  prosecutor  knew  that  Captain  Gantt  had  uttered 
a  falsehood  ;  he  charged  him  with  it,  and  still  charges  him  with  it. 
To  charge  a  person  with  uttering  a  falsehood  is  not  ungentlemanly ; 
it  is  so  to  utter  one. 

If,  in  official  intercourse,  the  prosecutor's  displeasure  at  official 
turpitude  has  been  too  strongly  marked,  he  has  to  regret  the  suscepti- 
bility of  his  feelings,  and  stands  ready  to  submit  to  such  punishment 
as  his  peers  may  adjudge  to  be  inflicted ;  and  he  takes  this  occasion 
to  say,  that  he  had  much  rather  be  punished  for  the  follies  of  an 
ardent  mind  than  for  the  cold  calculations  of  deliberate  crime.  For 
the  prosecutor's  offence,  if  any,  he  stood  amenable ;  the  door  was  wide 
open,  and  the  path  of  the  accused  laid  plain  before  him.  The  34th 
article  made  ample  provision.  He  had  only  to  make  complaint  to  the 
general^  and  he  was  sure  of  obtaining  justice.  The  doctrine  of  setting 
off  one  offence  against  another  is  entirely  new. 

6th.  In  calling  the  charge  frivolous,  the  court  certainly  was  at  fault. 
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and  tlie  general  commanding  the  department  did  the  prosecutor  in- 
jnstice  by  permitting  to  be  laid  at  his  door  that  he  had  acted  frivo- 
loaslyin  the  discharge  of  his  official  duty.  Is  charging  an  officer  with 
false  muster,  in  violation  of  the  15  th, 16th,  and  17th  articles,  frivolous? 
h  charging  an  officer  with  signing  false  certificates  of  pay,  in  viola- 
tion of  the  14th  article,  fuivolous?  If  not,  then  is  not  the  charge  of 
making  a  false  return  or  report,  in  violation  of  the  18th  article,  frivo- 
loas?  Probably,  in  the  views  of  the  court,  the  frivolousness  con- 
mated  in  the  attempts  to  enforce  paragraphs  230  and  231,  G-eneral 
Amy  Regulations.  If  they  have  heretofore  remained  a  dead  letter  it 
is  not  the  prosecutor's  fault.  If  they  are  not  of  value  enoujxh  to  be 
enforced,  they  should  never  have  been  inserted  in  the  Army  Regula- 
tions. The  truth  is  the  frivolity.  The  folly  consists  in  the  miserable 
pretence  set  up,  that  because  a  screw  is  not  properly  inserted  to  draw 
home  the  cock  to  the  barrel,  a  new  musket — entirely  new — is  thereby 
rendered  unfit  for  service.  Why,  such  a  thing  whs  never  heard  of 
before,  and  so  preposterous  is  it  to  every  creature  who  hears  it,  that  it 
will  never  be  heard  of  again.  Such  a  thing  (with  all  the  essential 
oae  they  have  had  for  the  musket)  never  took  place  in  an  European 
army,  or  elsewhere.  Condemn  a  musket  perfectly  fit  for  service  be- 
canse  by  possibility  it  might  loose  a  little  priming,  and  that  defect 
obviated  in  one  minute  by  the  proper  application  and  mere  turning  of 
a  screw.  Such  a  wretched  attempt  to  palm  a  falsehood  and  practice 
imposition  was  never  before  attempted,  and  never  will  be  tried  again. 
Should  it,  however,  contrary  to  all  expectation,  be  successful,  and  the 
practice  be  pursued  universally  in  an  army,  it  will  require  all  the 
armories  of  Europe,  in  isiddition  to  our  own,  to  keep  our  little  army 
aapplied.  But  no,  it  cannot  be  so.  To  assert  that  such  conduct  can 
prevail  would  be  a  vile  slander  on  the  army. 

To  all  that  part  of  the  proceedings  of  the  court,  commencing  with 
"On  motion.  Resolved,"  the  undersigned  sees  in  it  nothing  but 
nsurped  authority  exerciped  by  a  number  of  individuals ;  it  is  not  the 
«ct  01  a  court,  but  the  action  of  men  confederated  together  for  an  un- 
lawful purpose  ;  the  proceedings  became  irregular  so  soon  as  the  trial 
of  Captain  Gantt  ended,  and  the  subsequent  conduct  is  unparalleled  in 
the  annals  of  military  jurisprudence.  Lieutenant  R.  Holmes,  a  sub- 
altern of  the  6th  regiment,  had  better  have  advertised  a  meeting  to  be 
held  of  all  the  officers  of  the  regiment  who  had  personal  resentments 
to  gratify,  and  by  a  concerted  and  combinied  movement  entered  into 
^rave  league  and  covenant  to  destroy  the  commander  of  the  regiment 
per  fas  et  nefaSy  the  proceeding  would  then  have  appeared  in  its  true 
colors;  but  by  changing  the  names  we  do  not  change  the  nature  of 
things,  and  thi8  transaction  shall  be  exposed  in  all  its  deformity,  which 
can  only  be  done  when  the  accused  (the  term  prosecutor  has  to  be 
dropped)  can  compel  certain  persons  to  disclose  their  proceedings  ; 
they  be  required  to  do  so  by  a  court  of  justice  in  a  due  course  of  law. 

A.  R.  WOOLEY, 
Lieutenant  Colond  United  States  Infantry, 

^EFWSBSoisi  Barracks,  January  1,  1829* 
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Tlie  President's  decision  in  the  case  of  lAeutenasit  Colonel  Wocletfy  of 

the  6th  infantry. 

Department  of  Wah, 
AprU  28, 1829. 

The  PreRideot  of  the  United  States,  to  whom  has  beea  submitted  f(>r 
consideration  the  proceedings  of  a  general  court-martial,  of  which 
Colonel  D.  L.  Clinch  was  president,  for  the  trial  of  Lieutenant  Colonel 
A.  R.  Wooley,  approves  the  same. 

The  court  has  recommended  Colonel  Woolej  to  the  clemency  of 
the  President,  under  a  hope  expressed  that  for  the  future  there  will 
he  ^'  a  radical  amendment  in  his  mode  of  treating  subordinates,  and  a 
general  amelioration  in  his  temper  and  feelings  upon  the  solemn  aod 
enduring  nature  of  the  lesson  which  his  trial,  his  conriction,  and  the 
recovery  of  his  former  rank,  only  through  the  considerate  lenity  of  the 
Chief  Magistrate,  shall  have  all  conspired  to  teach  him." 

It  would  afford  the  President  much  satisfaction  could  he  adopt  the 
recommendation  of  the  court,  set  aside  its  verdict,  and  restore  Colonel 
Wooley  again  to  his  rank  and  to  his  command.  This,  I  am  directed 
to  say,  cannot  be  done,  regard  being  had  to  the  high  obligation  of 
seeing  that  the  laws  are  faithfully  executed. 

Colonel  Wooley  is  charged  and  found  guilty  of  punishing  a  soldier 
with  lashes.  This  is  so  flagrant  a  violation  of  the  positive  law  of  the 
country  that  the  executive  clemency  cannot  be  interposed,  whereby 
to  excuse  or  justify  hereafter  any  similar  conduct  in  others.  Every 
soldier  before  he  becomes  such  is  a  freeman  ;  and  even  afler  his  enlist- 
ment surrenders  those  civil  rights  only  which  are  demanded  of  him 
hy  the  legal,  the  constituted  authorities  of  his  country.  By  the  laws 
of  that  country  he  Lels  and  believes  himself  protected,  when  enter- 
ing upon  his  enlistment,  from  everything  of  personal  abuse  and 
personal  degradation.  Even  by  a  court-martial  stripes  or  lashes  can- 
not be  inflicted,  because  the  law  prohibits  it;  still  less  should  they  be 
suffered  to  be  inflicted  by  an  officer,  whose  duty  it  is  to  be  the  soldier's 
protector  in  all  his  legal  rights,  and  to  watch  over  him  with  the  justice 
and  care  of  a  father.  The  soldier  cannot  be  subordinate  and  faithful 
while  he  sees  himself  subjected  to  the  abuse  and  tyranny  of  an  officer, 
in  despite  of  the  protection  which  the  positive  laws  of  his  country  assure 
to  him.  Personal  violence  on  his  part  towards  an  officer  carries  with 
it  the  punishment  of  death  ;  while  he,  for  similar  aggressions  towards 
him  by  his  oflicer,  is  deprived  of  remedy  if  after  conviction  by  a  court 
the  ofiender  shall  find  clemency  through  the  interposition  of  the  ex- 
ecutive. 

By  order  of  the  President  of  the  United  States. 

JOHN  H.  EATON. 

Lieutenant  Colonel  A.  R.  Wooley,  of  the  6th  regiment  of  infantry, 
consequently  ceases  to  be  an  officer  of  the  army  of  the  United  States. 

By  command  of  Major  General  Alexander  Macomb,  commanding 
the  army. 

R.  JONES,  Ac^'uiani  General, 
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True  copy  of  the  proceedings  of  the  court-martial ,  f  and  the  Presi- 
dent's order  thereon,)  in  the  case  of  Lieutenant  Colonel  Wooley,  held 
st  Jefferson  Barracks,  Missouri,  January,  1829. 

B.  JONES,  Adjutant  Genercd. 

Jasuabt  19,  1850. 


ARGUliENT  IN  THE  CA8E  OF  COLONEL  A.  R.  WOOLET. 

To  the  honorable  the  Military  Committee  of  the  United  States  Sen- 
ate, to  whom  has  been  referred  the  memorial  of  Abraham  R.  Wooley, 
asking  of  Congress  redress  from  the  unjust  sentence  of  an  illegal  court- 
martial,  by  which  he  was,  on  the  28th  of  April,  1829,  deprived  of  his 
rank,  the  memorialist  begs  leave  to  submit,  through  his  counsel,  the 
following  exposure  of  those  proceedings,  and  of  that  constitution  of 
the  court  in  question,  which  must,  in  addition  to  their  singular  injus- 
tice, vitiate  all  their  acts  and  entitle  him  to  the  remedy  which,  for  the 
second  time,  after  the  lapse  of  almost  twenty  years,  he  once  more  seeks 
DOW,  when  the  mere  length  of  time  which  has  heretofore  brought  hitn 
60  much  undeserved  suffering,  may  at  last  secure  him  at  least  impar- 
tiality and  a  careful  legislative  scrutiny. 

To  the  exact  elucidation  of  the  proceedings  against  Colonel  Wooley, 
is  necessary  an  examination  of  those  in  two  other  cases :  First, 
that  of  Captain  John  Gantt,  (his  second  trial,)  arraigned  on  the  15th 
December,  1828,  on  a  charc^e  preferred  against  him  by  his  command- 
iog  officer,  Colonel  Wooley ;  secondly,  that  of  the  same  Captain 
Gantt  (his  third  trial)  arraigned,  convicted,  and  dismissed  the  service 
by  the  very  court  which  condemned  Colonel  Wooey,  upon  conduct, 
the  attempt  to  repress  which  in  Captain  Gantt  drew  down,  strangely 
enough,  first,  the  dismissal  of  Colonel  Wooley  from  the  service  by 
that  court;  and,  secandlt/,  the  far  more  disgraceful  condemnation  of 
Captain  Gantt.  In  the  former  of  these  cases,  the  committee  will  find 
the  origin  of  these  charges  against  Colonel  Wooley  ;  in  the  latter,  a 
decisive  commentary  upon  their  justice. 

The  committee  will  perceive  that,  at  the  moment  of  these  trials, 
Colonel  Wooley  was,  and  had  for  many  months  been,  in  command  ot 
a  brigade  school  of  practice  and  discipline,  at  Jefferson  Barracks,  in 
Uissouri.  They  will  recollect  that  the  service  then  contained  few 
regularly  educated  military  men.  West  Point,  at  first  ill  conducted, 
had  scarcely  yet  begun  to  produce  those  fine  bodies  of  admirably 
trained  young  officers  which  it  now  annually  supplies;  few  of  her  well 
instmcted  pupils  had  yet  risen  above  the  grade  of  lieutenant ;  so  that 
our  imperfect  theory  of  arms  still  rested,  almost  entirely,  for  any- 
thing like  a  system,  a  knowledge  of  the  practical  necessities  of  the 
service,  in  the  experience  of  those  elder  officers  who  had  been  formed 
by  the  war  of  1812.  Of  such.  Colonel  Wooley  was  one  ;  and  it  need 
scarcely  be  explained  that  a  more  than  usual  distinction  among  such 
had  alone  designated  him  for  the  peculiar  command  in  which  this 
strange  trial,  by  the  very  subordinates  over  whom  he  was  set,  as  an 


} 
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experienced  disciplinarian,  to  teach  discipline,  found  him,  bat  found 
him  only  to  degrade  and  punish  him  for  the  mere  effort  to  enforce 
some  of  the  simplest  rules  of  that  discipline  which  he  was  appointed, 
not  solely  to  put  into  ordinary  practice,  but  to  exemplify  in  the  wider 
and  higher  shape  of  lessons  and  instruction.  The  idea,  in  a  word, 
and  the  aim  of  such  a  camp  as  that  over  which  he  was  placed  at  Jef- 
ferson Barracks,  was  clearly  that  of  a  military  academy  in  the  field, 
where  the  previous  want  of  military  education  among  the  officers 
themselves  might  be  supplied,  and  model  regiments  be  by  degrees 
given  to  the  army.  This,  certainly,  was  not  attainable  unless  by  means 
of  an  exact  administration  of  the  best  rules  of  military  conduct,  in 
their  best  spirit— equitable,  but  never  loose — strict,  but  paternal. 

That  in  such  a  spirit  Colonel  Wooley  performed  his  dutiee  as  com- 
mander  abundantly  appears  from  the  facts  established  on  his  trial. 
For  that  trial  was  evidently  gotten  up  in  a  feeling  of  vengeance  for 
the  supposed  injuries  done  by  him  to  Captain  Oantt.  Colonel  Wooley 
was,  by  the  sentence  of  the  court — all  his  subordinates — which  ac- 
quitted Captain  Gantt,  stigmatized  as  having  arraigned  that  officer 
on  a  '' charge  malicious,  oppressive,  vexatious,  and  frivolous."  Its 
judge  advocate  was  ordered  by  it  to  '' prefer  charges  and  specifica- 
tions against  him  for  oppressive  conduct  and  mal-administration  of  bis 
military  duties,"  and  directed  '^  to  apply  to  the  commanding  general 
of  the  division  for  his  arrest  on  the  same."  That  judge  advocate 
accordingly  executed  this  illegal  order ;  but  scorning,  no  doubt,  to  be 
controlled  by  the  instruction  of  an  unauthorized  court,  added  another 
charge — the  graver  one  of  '^  conduct  unbecoming  an  officer  and  a  gen- 
tleman"— to  that  of  '^oppression  and  mal-administration,"  which  the 
court  had  ordered  to  be  laid.  The  court,  however,  strangely  enough, 
sanctioned  this  disregard  of  its  directions  and  adopted  the  additional 
charge,  as  if  gladly  pardoning  any  derogation  from  its  own  authority 
in  favor  of  anything  that  struck  a  blow  against  its  commanding 
officers.  But  the  effort  and  the  unlawful  permission  progressively  to 
gather  up  accusations  against  Colonel  Wooley,  until  such  as  could 
be  made  available  were  at  last  found,  did  not  cease  here :  he  was, 
upon  these  proceedings,  arrested,  under  an  order  of  General  Atkin- 
son, (which  will  by-and-bye  be  cited  at  large,)  dated  January  2, 1829, 
and  appointing  his  trial  for  2d  March ;  so  that  he  was  held  under 
these  charges  for  two  entire  months.  That,  however,  all  this  time 
might  not  be  lost,  the  interval  was  industriously  employed  in  raking 
the  camp,  the  conversation,  the  quarters  of  Colonel  Wooley,  ana 
even  the  sworn  secrecy  of  the  consultations  of  a  court-martial,  for 
facts  upon  which  to  found,  in  a  general  muster  and  contribution  of 
petty  personal  grievances  and  small  discontents  against  him,  a  second 
supplement  of  charees,  that  should  revive  every  momentary  misun- 
derstanding which  had  ever  occurred  between  him  and  his  officers, 
and  recall  every  forgotten  rancor,  however  causeless.  Of  these,  a  fresh 
body  of  charges  was  made,  to  supply,  by  their  mere  number  and  in- 
veteracy, their  want  of  gravity  and  the  weakness— even  after  their 
previous  illegal  amendment — of  the  original  accusations.  All  advan- 
tages of  time  and  of  accumulation  were  thus  given  against  him  ;  his 
accusers  were,  in  defiance  of  all  right,  permitted,  to  the  very  last,  to 
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hunt  np  allegations,  bigh  and  low,  d  cor  et  d,  cri,  with  horn  and 
halloo ;  the  common  soldier  himself  was  invited  to  clnb  complaints 
with  his  superiors ;  and  so  far  was  this  carried  by  the  vindictiveness 
of  the  prosecution,  that  even  Private  Powell — a  soldier  proved,  with- 
out contest,  upon  the  trial,  to  be  unfit  to  be  believed  upon  oath — was 
pressed,  as  a  witness,  to  establish,  by  his  single  testimony,  the  fact 
which — though  most  deserved,  occurring  in  private  under  great  prov- 
ocation, submitted  to  for  some  months  without  a  murmur,  personally 
approved  by  G-eneral  Atkinson  when  reported  to  him  by  Colonel 
Wooley,  and  at  worst  only  a  civil  offence,  as  stands  admitted  both  in 
the  argument  of  the  judge  advocate  and  in  President  Jackson's  con- 
firmation of  the  finding — yet  strangely  became,  in  the  event,  the  sole 
ground  of  the  Executive  approval  of  all  the  monstrous  proceedings 
now  to  be  examined. 

It  thus  appears,  beyond  all  possibility  of  doubt,  that  everything 
which  malice  or  misconstruction  couM,  with  the  aid  of  time  and  com- 
biDation,  a  mass  of  imputation  against  Colonel  Wooley,  was,  by 
repeated  addition,  embodied  into  the  articles  finally  exhibited  against 
him  And  now  we  pray  the  committee  to  consider  what  is,  after  all 
this  illegal  and  unfair  piecing  out  and  patching  together,  altering  and 
amending,  of  the  charges  and  specifications,  their  entire  amount,  as 
fixed  by  proof?  It  is  only  that  he  had,  within  his  own  quarters  and 
unseen  by  anybody  else,  bestowed  upon  a  discovered  purloiner  some 
fire  or  six  blows  of  a  common  switch  riding  whip  ;  and  that  he  had, 
opon  several  occasions,  meriting  in  his  eyes  strong  reprehension,  ad- 
dressed severe  language,  for  official  delinquencies,  to  a  single  one  of 
all  his  oflKcers,  Captain  Gantt ;  the  justice  of  which  precise  language 
towards  that  officer  was,  by  the  very  court  which  condemned.  Colonel 
Wooley  for  it,  recognizwi,  to  the  fullest  extent,  presently  after,  by 
their  finding  Captain  Gantt  guilty  of  **  knowingly  signing  false  ac- 
counts and  certificates  of  his  own  pay/'  Stronger  evidence,  then,  of 
the  good  and  officer-like  conduct  of  a  commander,  than  was  afforded 
in  Colonel  Wooley's  favor,  by  all  this  concerted,  long  continued  and 
yet  abortive  effort  to  criminate  him,  there  could  scarcely  be.  The  ut- 
most encomium  of  friends  may  still  leave  a  doubt  upon  character  ;  but 
the  failure  of  malice  itself  in  making  out  any  serious  charge  is,  the 
committee  will  see,  perfectly  decisive. 

The  simplest  justice  should  have  suggested  to  the  senior  officers 
composing  Colonel  Wooley's  court,  though,  as  they  were  in  the  mi 
Dority,  it  may  have  suggested  in  vain,  that  he  was  entitled  to  all  the 
presamptions  of  good  conduct  arising  out  of  long  acquaintance  with 
duty  and  that  constant  observance  of  it  which  had  won  him  the  dis- 
tingaished  trust  that  he  occapied.  And  his  junior  and  immediate 
snbordinates,  who  held  in  their  hands,  and  but  too  probably  exercised, 
the  whole  power  of  decision,  should  surely  have  used  with  some  mod- 
eration an  authority  which  they  were  using  without  law — with  some 
caution,  functions  which  they  were  assuming  without  experience.  If 
constituted,  in  total  disregard  of  the  law,  a  court  for  trying  him,  their 
senior,  who  was  set  over  them  as  '^an  older  and  a  better  soldier,"  ex- 
pressly to  teach  them  discipline,  they  ought  entirely  to  have  distrusted 
their  own  power  to  do  him  any  justice,  their  competency  to  understand, 
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withont  ever  having  been  placed  in  tbem,  tbe  difficnlties,  tbe  respon- 
sibilities,  the  duties,  often  harsh^  of  all  high  command  and  of  one 
like  his  own  in  especial,  their  fairness  of  temper  towards  him  who 
was  disciplining  them  ;  for  never  yet,  it  may  be  safely  averred,  could 
a  schoolmaster  at  all  strict  be,  with  any  likelihood  of  escaping  a 
trouncing,  handed  over  to  his  own  boys,  to  be  tried  as  they  liked  for 
whatever  they  misliked.  The  simile  may  seem  scarcely  serious ;  yet 
it  really  expresses  just  what  was  the  situation  of  the  accused  in  this 
trial. 

From  these  preliminary  considerations  of  the  character  and  circnm- 
stances  of  the  commander  and  his  tryers,  we  pass  to  the  more  specinl 
history  of  the  trial  and  of  that  which  led  to  it. 

Abandoning,  in  1812,  at  the  call  of  patriotism,  a  lucrative  profes- 
sion (that  of  the  law)  in  which  he  was  already  quite  successful,  Mr. 
Wooley  entered  the  army  as  captain  of  infantry  ;  was  placed  on  ord- 
nance duty ;  served  throughout  the  war  with  reputation  and  distinc- 
tion ;  for  his  merit  and  important  services  was  twice  selected,  in  large 
reductions  of  the  army,  (those  of  1816  and  1821,)  as  of  such  merit  as 
entitled  him  to  be  retained  in  the  service  ;  rose  to  the  grade  of  major ; 
received  in  1825,  '^  for  long  and  meritorious  services,"  the  brevet  of 
lieutenant  colonel ;  and  finally,  in  1827,  obtained  the  highest  distinc- 
tion which  his  rank  could  well  permit,  that  of  being  placed  in  the 
command  of  the  school  of  practice  and  discipline,  established  at  Jef- 
ferson Barracks,  for  the  sole  purpose  of  giving  to  the  younger  ofiScers 
an  exacter  training  than  could  otherwise  be  had  in  time  of  peace,  and 
a  continual  exemplification  of  military  methods  and  duty  such  as 
they  should  be  in  the  actual  field.     The  school  consisted  of  two  regi- 
ments, his  own  (the  sixth  infantry)  being  one  of  them.     He  had  won, 
thus  far,  general  approval,  professional  and  personal ;  and  had  never 
up  to  the  time  in  question — the  17th  year  of  his  service,  when  arose 
this  affair  of  Captain  Gantt — had  a  charge  of  any  sort  proved  against 
him. 

Among  the  ofiicers  of  his  regiment  was  this  Captain  John  Oantt,  a 
person  with  whose  laxity  as  to  duty  a  superior  could  seldom  be  con- 
tent, even  though  disarmed  of  severity  towards  him  by  the  personal 
amenity  of  his  character.  But  its  very  facility,  not  to  speak  of  its 
kindliness  and  and  its  thoughtless  profuseness  at  the  mess,  made  him 
much  the  favorite  of  those  on  whom  rested  no  responsibility  for  his 
conduct.  Getting,  in  1827,  through  his  amiable  defects,  (see  the  re- 
cords of  his  first  trial,)  much  in  debt,  he  resorted  not  only  to  the  ex- 
pedient, in  place  of  retrenchment,  of  raising  money  on  his  pay  not 
yet  due,  but  the  criminal  device  of  drawing  double  accounts  and  orders 
for  it.  These  coming,  of  course,  to  light,  he  was,  on  the  26th  March, 
1828,  brought  to  trial  before  a  court  martial,  for  the  facts  which  stood 
charged  and  in  the  proof,  as  follows  : 

^'  Charge  1.  Conduct  unbecoming  an  ofiicer  and  a  gentleman." 

^^Specification  1.  In  this,  that  he,  the  said  Captain  John  Gantt, 
&c.,  did  receive,  as  an  officer  of  the  army,  pay  twice  for  the  same  pe- 
riod, viz:  for  the  months  from  January  to  June,  (inclusive,)  1827." 

^^Specification  2.  In  this,  that  he,  &c.,  did  sign  three  false  pay 
certificates  for  the  same  months." 
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The  evidence  adduced  (wbicb  see)  entirely  made  good  the  offence 
intended  to  be  set  forth  by  these  specifications :  that  is  to  say,  the 
fraudulent  drawing,  by  Captain  Gantt,  of  his  pay  twice  for  the  same 
periods,  was  proven  beyond  contest.  But  the  failure  to  charge  the 
intention  of  fraud  left  open  to  the  accused  an  insuperable  objection  to 
the  charges  ;  and  availing  himself,  in  his  defence,  of  this  technical 
defect  only  of  the  prosecution,  he  escaped  conviction.  Unfortunately 
for  himself,  Colonel  Wooley  whom  a  friendship  between  their  families 
and  a  hope  of  reforming  him  misled,  stood  his  adviser  in  the  line  of 
defence  adopted,  and  was  the  chief  means  of  extricating  him.  Had  he 
been  left  to  the  fate  which,  at  any  event,  soon  overtook  him^  his  com« 
mander's  own  would  have  been  very  different. 

Not  corrected,  but  encouraged  in  his  faults,  by  his  escape  from  pun- 
ishnient  <}aptain  Gantt  fell  into  new  ones ;  and  manifested,  in  par« 
ticalar^  anything  but  gratitude  for  the  good  offices  of  his  commander, 
or  respect  for  his  efforts  towards  establishing  necessary  points  of  dis- 
cipline.      Colonel  Wooley  was  endeavoring  to  bring  about,  among 
other  things,  a  better  practice  as  to  the  care  and  preservation  of  arms 
among  his  troops.     In  1819,  at  a  very  heavy  expense,  they  had  been 
re-supplied  with  new  muskets.     These,  with  proper  attention,  in  time 
of  peace,  as  it  was,  should  have  lasted  twenty  years ;   but  already, 
after  only  seven — that  is,  in  1826 — it  became  necessary  again  to  renew 
them.     To  prevent  a  rapid  destruction  of  the  fresh  arms.  Colonel 
Wooley  endeavored  to  check  the  condifmning  of  muskets  by  the  offi- 
cers of  companies,  and  the  issuing  of  new  pieces,  while  those  yet  good 
could,  with  a  little  pains  be  made  to  serve.     For  this  purpose  he  em- 
ployed regimental  armorers,  and  required  that  muskets  having  any 
defects  should  be  repaired,  instead  of  being  thrown  by.     A  new  regu- 
lation, however  proper,  is  seldom  welcome,  especially  to  the  negligent, 
since  it  imposes  new  duties  ;  and  this  improvement  in  practice  seems, 
therefore,  to  have  been  ill  seconded  by  some  of  the  coloners  officers^ 
Captain  Gantt,  in  particular,  appears  to  have  disliked  conforming  to 
the  regulation,  and  to  have  given  a  certificate  as  to  a  company  musket 
that  he  condemned,  which  his  commander,  after  causing  it  to  be  ex- 
amined in  his  presence,  by  the  armorer,  considered  a  false  certificate. 
Sending  for  him,  therefore,  he  told  him  so,  adding  what  the  previous 
conduct  of  Gantt,  as  to  his  pay  accounts  warranted,  that  he  (Captain 
0.)  had  done  it  knowingly.     He  was  answered,  as  it  appears,  not  by 
excuses,  but  by  a  defiance :  Captain  Gantt  telling  him  that ''  he  would 
not  dare  to  hold  such  language  to  him  if  he  were  not  his  commander,'' 
and  challenging  him  to  bring  him  to  a  court-martial.   This,  under  the 
irritation  of  such  a  defiance.  Colonel  Wooley  accordingly  did,  per- 
haps without  sufficiently  considering  the  difficulty  of  making  out  a 
strong  enough  case,  where  the  sympathies  of  those  who  were  to  try  it 
(Captain  Gttntt's  fellows  in  grade,)  would  be  enlisted  against  the  regu- 
lation.   In  this  Colonel  Wooley  probably  acted  injudiciously  ;  and 
it  seems  to  his  present  counsel  the  only  point,  in  all  this  series  of 
facts,  where  he  can  be  blamed.     But  even  here  it  is  difficult  to  say 
how  else  he  could  have  vindicated  his  authority.     High  command  is 
continually  placing  one  in  difficulties,  which  are  such  chiefiy  because 
they  leave  no  time  for  deliberation,  and  must  be  solved  by  a  sort  of 
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instinct.  Bat  as  such  instinct  must  act  without  reasoning,  and  there- 
fore by  a  kind  of  guess,  the  readiest  judgment  must  sometimes  commit 
capital  errors,  in  those  sudden  conjunctures  ;  so  that  he  is  hardly  to  be 
condemned,  who  has,  under  such  trials,  made  but  a  single  mistake, 
especially  when,  like  this  of  Colonel  Wooley,  it  was  a  mere  fault  in 
policy,  not  in  rectitude  or  honor. 

From  the  facts  just  relaled  ensued  what  was  (as  already  said)  the 
immediate  origin  of  Colonel  Wooley's  case — ^that  is  to  say,  Captain 
Gantt's  second  trial.  It  was  before  a  court  of  se^en ;  its  president  and 
senior  officer  a  captain  ;  and  before  it,  without  any  effort  to  magnify 
or  multiply  the  charge  or  the  facts,  or  to  crush  the  accused  by  every 
other  allegation  that  could  be  assembled  against  him,  Captain  Gantt 
was  arraigned  by  Colonel  Wooley  on  but  the  charge  of  his  conduct  in 
the  matter  of  the  false  return  as  to  a  musket,  and  with  but  the  single 
specification  of  the  facts  proving  the  firearm  fit  for  service. 

This  court  entirely  exculpated  Captain  Gantt  from  the  charge 
against  him.  Perhaps,  as  we  have  intimated,  the  intentional  breach 
of  duty  and  of  truth  could  not  be  made  out  strongly  enough ;  and 
Captain  Gantt,  with  all  his  known  faults,  seems  still  to  have  enjoyed, 
among  his  equals,  the  credit  of  good  intentions.  So  far,  it  may  have 
been  well ;  but  the  court  did  not  stop  here.  In  a  spirit  and  on  a  view 
of  the  extent  of  their  jurisdiction  which  it  is  difficult  to  comprehend, 
as  warranted  by  what  appeared  in  evidence,  or  was  known  of  the 
previous  conduct  of  their  commander,  or  belonged  to  their  constitution 
as  a  court  of  subordinates  sitting  upon  the  trial  of  a  subordinate,  they 
proceeded — though  not  a  court  of  inquiry,  nor  any  of  them  legally 
competent  by  rank  to  sit  upon  the  trial  of  a  colonel  in  such  a  court — 
to  act  the  court  of  inquiry,  though  with  no  attention  to  the  due 
procedure  of  one;  and,  by  the  following  extraordinary  sentence,  to  al 
once  acquit  Captain  Gantt,  and  arraign,  impeach,  condemn,  and  even 
stigmatize  their  commander : 

'*The  court,  therefore,  do  honorably  acquit  him  (Captain  Grantt) 
of  the  same,  and  pronounce  the  charge  and  specifications  malicious, 
oppressiye,  vexatious  and  frivolous. 

*'  On  motion,  the  court  direct  that  the  special  judge  advocate 
prefer  charges  and  specifi^cations  against  Lieutenant  Colonel  A.  B. 
Wooley  for  oppressive  conduct  and  maladministration  of  his  military 
duties.  The  court  also  direct  the  special  judge  advocate  to  apply  to 
the  commanding  general  of  the  division  for  his  arrest  on  the  same." 

Now,  it  had  been  in  evidence  before  these  experts  of  the  law  that 
Captain  Gantt  had  invited  this  prosecution ;  how,  then,  could  it  be 
either  malicious  or  oppressive,  unless  Captain  Gantt  was  a  party  to 
this  malice  and  oppression  against  himself?  But,  at  any  event,  the 
very  court  which  afterwards  condemned  Colonel  Wooley,  all  rash  as 
it  was,  absolved  him  expressly  from  all  imputation  of  malice  towards 
Captain  Gantt,  and  thus  affirmed,  in  effect,  zeal  for  the  service  to  be 
bis  motive.  Besides,  what  was  clearly  the  object  of  his  severity 
towards  Captain  Gantt?  The  legitimate  object  only  of  enforcing  the 
regulations  which  he  had  adopted  for  the  reasonable  preservation  of 
the  public  arms.  Whence,  then,  this  violence  of  language  against  an 
officer  who  was  only  doing  his  duty  ?    And  whence  all  this  vindictive 
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sjmpatliy  witb  one  so  little  addicted  to  any  excess  of  duty  ?  Obrionslyy 
these  subordinates  were  not  over  fond  of  discipline  ;  thought  they  had 
qoite  enough  of  it,  without  the  new  regulations  for  preserving  muskets ; 
and  had,  in  consequence,  set  their  faces  at  once  against  them  and  their 
commander. '  All  this  is,  at  least,  natural  and  probable. 

Well,  upon  this  extra-judicial  sentence^  absolving  the  accused  and 
convicting  the  prosecutor,  the  special  judge  advocate  proceeded  to  draw 
up  and  submit  to  the  court  charges  on  which  to  arrest,  and  of  course  to 
try,  Colonel  Wooley.  Now,  were  the  instructions  under  which  thia 
was  done  valid?  To  settle  this  question,  the  special  powers  must  be 
considered  which  the  ^'Bules  and  Articles  of  War,"  the  fundamental 
military  law  of  our  country  confer,  firaty  upon  courts  martial — if  this 
was  one  as  to  Colonel  Wooley  ;  secondly y  upon  courts  of  inquiry — if 
this  was  also  a  court  of  inquiry  ;  thirdly^  upon  a  judge  advocate— -if 
the  officer  was  that ;  fourthly,  upon  the  record  of  a  court  of  inquiry — 
if  such  was  this  anomalous,  biform,  birfonted  judge  advocate,  who  was 
none,  or  all,  or  what  not. 

The  articles  regulating  courts  martial  are  those  from  the  64lh  to  the 
90th  inclusive,  but  chiefly  the  two  following : 

64.  '^  Greneral  courts-martial  may  consist  of  any  number  of  com- 
missioned officers,  from  five  to  thirteen  inclusively  ;  but  they  shall  not 
consist  of  less  than  thirteen,  where  that  number  can  be  convened  with* 
ont  manifest  injury  to  the  service." 

75.  ''  No  officer  shall  be  tried  but  by  a  sreneral  court-martial ;  nor 
by  officers  of  an  inferior  rank,  if  it  can  be  avoided ;  nor  shall  any 
proceedings  or  trials  be  carried  on,  excepting  between  the  hours  of 
eight  in  the  morning  and  three  in  the  atternoon,  excepting  in  cases 
which,  in  the  opinion  of  the  officer  appointed  the  court-martial,  require 
immediate  example." 

Among  all  the  twenty-seven  articles  occupied  with  defining  the 
powers  and  duties  of  courts-martial,  there  is  not  one  which  in  any  sort 
countenances  such  steps  as  those  in  this  instance  taken  against  Colonel 
Wooley.  Now  these  are,  by  their  very  title,  (**An  act  for  establishing 
rules  and  articles  for  the  government  of  the  armies  of  the  United 
States/')  and  still  more  distinctly  by  the  recital  with  which  they  open, 
('^  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  in  Congress  assembled.  That  from  and  after  the  passage 
of  this  act  the  following  shall  be  the  rules  and  articles  by  which  the 
armies  of  the  United  States  shall  be  governed/')  the  great,  general, 
controlling  code,  whose  provisions  wherever  distinct,  whose  indications 
were  deducible,  must  be  the  sole  law,  the  only  source  of  authority,  in 
cases  that  can,  by  legal  logic,  be  brought  clearly  within  them.  They 
cannot  be  exceeded,  they  must  not  be  fallen  short  of;  they  admit  no 
addition,  no  diminution,  except  under  that  peculiar  unwritten  law  of 
armies,  called  among  military  men  ^'the  custom  of  war,"  which  though 
variable  and  little  defined,  yet  forms  amongst  those  of  the  profession 
a  body  of  usages  rather  than  regulations,  minuter  than  statutes  could 
well  prescribe,  and  meant,  generally ,  for  necessities  which  can  be  known 
only  to  soldiers.  It  may  fairly  be  said  of  them,  that  wlilereas  lawyers 
have  no  idea  of  them,  they  of  the  sword  have  but  little  more.  Such 
as  they  are,  however,  when  not  in  conflict  with  the  great  statute  which 
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we  are  considering,  or  wbere  not  saperseded  by  its  positive  enactments, 
they  are  in  it  recognized  as  affording,  in  cases  that  could  not  be 
provided  for,  a  supplement  to  is  previsions  to  which  resort  must  some- 
times be  permitted.  This  recognition  occurs  in  the  oath  prescribed, 
in  the  ^'Rules  and  Articles,"  for  all  members  of  courts-martial ;  and 
is  in  the  following  words : 

"You,  A.  B.,  do  swear  that  you  will  well  and  truly  try  and  deter- 
mine, according  to  evidence,  the  matter  now  before  you,  between  the 
United  States  of  America  and  the  prisoner  to  be  tried,  and  that  you 
will  duly  administer  justice,  according  to  the  provisions  of  "An  act 
establishing  rules  and  articles  for  the  government  of  the  armies  of  the 
United  8ta,tes,"  without  partiality,  iietvor  or  affection ;  and  if  any  doubt 
shall  arise  not  explained  by  said  articles,  according  to  your  conscience, 
the  best  of  your  understanding,  and  the  custom  of  war  in  like  cases,'' 
&c.,  &c. 

It  is,  then,  only  in  cases  where  a  doubt,  not  to  be  explained  out  of 
the  "Rules  and  Articles,"  has  arisen,  that  men  acting  on  a  conrt- 
martial,  after  first  consulting  their  consciences  and  next  their  under- 
standings, may,  last  of  all,  when  these  afford  no  rule,  look  into  the 
"  custom  of  war"  for  one.     But  had  any  doubt  arisen  here?    Could 
it  be  supposed  that  Congress  meant  to  allow^  by  its  mere  silence,  that 
a  court-martial  shall,   besides  him  whom  it  has  tried,  bring  in  a 
verdict  upon  another  whom  it  has  not  tried?  that  when,  by  its  pre- 
liminary oath,  it  is  sworn  to  try  the  prisoner  before  it  by  the  evidence 
and  the  law,  it  may  try  one  not  a  prisoner  nor  before  it,  without 
evidence  and  without  law  ?  that  when  it  is  a  court  only  in  virtue  of 
the  warrant  assembling  it,  for  the  purpose  and  as  to  the  accused  alone 
named  in  that  warrant,  it  does  not  cease  to  be  a  court  the  instant  that 
it  has  executed  that  warrant?  that  it  has  any  other  function,  for  any 
other  purpose,  or  in  regard  to  any  other  person?  that  when  (every 
member  of  it)  it  is,  in  rank,  incompetent  to  sit  in  trial  upon  its 
superior  ofiicer,  even  though  summoned  to  do  so,  it  may,  neverthe- 
less, without  a  summons,  bring  him  within  its  jurisdiction  and  sen- 
tence him  (as  this  court  in  effect  did)  without  a  charge,  a  specification, 
a  plea,  or  a  procedure?     These  are  points  on  which  there  should 
have  been  doubts  in  law,  before  it  was  at  liberty  to  consult  merely  its 
conscience  or  its  understanding.     But  had  it  really,  by  the  absence  of 
any  legal  principle  to  guide  its  action,  been  remitted  to  natural  equity 
and  common  sense  for  guidance,  would  not  these  have  told  it  that 
such  proceedings  as  these  are  monstrous?     Besides  all  the  legal  objec- 
tions already  stated,  each  of  which  has  its  foundation  in  plain  reasons 
of  justice,  it  would  be  mischievous  in  the  extreme  to  allow  courts 
martial  to  confound  their  powers  and  their  duties  with  those  of  courts 
of  inquiry,  and  not  only  to  invade,  but  to  exceed  the  functions  of 
these.     For,  as  we  fc^hall  presently  ^ee,  a  court  of  inquiry  may  inves- 
tigate an  officer's  conduct,  but  dare  not  prefer  charges  against  him, 
nor  even  report  upon  any  of  his  acts  unless  appointed  to  do  so. 

It  is  true  that,  in  our  former  practice  of  courts-martial — often 
anomalous  an<i  ill-administered,  so  as  to  afford  precedents  for  all  sorts 
of  error — instances  may  be  found  where  a  court-martial  has  joined  to 
its  sentence  on  the  prisoner  an  opinion  as  to  the  conduct  of  a  witness, 
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or  something  else  of  flagitious  that  has  appeared  on  the  trial.  We 
are  told  that  courts  have,  in  other  cases  besides  Colonel  Wooley's, 
ordered  charges  to  be  preferred  against  au  officer ;  but  we  find  no 
mention  of  the  like  in  the  books  on  military  law.  We  hope  no  other 
such  bad  fact  has  occurred ;  we  are  sure  that  a  court  of  captains  never 
before  undertook  to  arraign  their  own  colonel  commandant.  But 
what  the  extent  or  value  of  such  precedents^  will  fairly  and  suf- 
ficiently appear  in  what  the  latest  and  best  writer  on  our  military 
law  (O'Brien)  says,  p.  268: 

**  By  the  custom  of  service,  ia  court,  on  acquitting  the  /prisoner, 
may  also  declare  their  opinion  on  the  conduct  of  the  prosecutor,  and 
on  the  nature  of  the  charge.  Some  writers,  among  others  Kennedy, 
are  of  opinion*  that  the  court  ought  always  to  do  this  when  the  con- 
duct of  the  prosecutor  is  deserving  censure,  as  a  satisfaction  to  the 
prisoner.  To  us  it  appears  that  this  power  ought  to  be  very  sparingly 
used,  and  only  when  the  nature  of  the  case  is  such  as  seems  to  de- 
mand some  more  ample  reparation  to  the  wantonly  wounded  feelings 
of  the  prisoner  than  a  simple  acquittal.  Courts-martial,  both  in  this 
country  and  in  England  have,  after  acquitting  the  prisoner,  declared 
the  accusation  to  be  frivolous,  vexatious,  unfounded  or  malicious,  and 
that  tbe  prosecution,  in  preferring  them,  was  apparently  actuated  by 
private  pique  and  resentment,  and  not  by  any  motives  for  the  good  of 
the  service.  When  this  power  is  judiciously  exercised  it  serves  the 
double  purpose  of  affording  an  ample  satisfaction  to  the  prisoner's 
honor  without  resort  to  a  second  trial,  and  also  acts  as  a  strong  check 
to  prevent  prosecutors  from  attempting  to  make  a  court-martial  the 
instrnment  by  which  to  gratify  unfounded  spleen  or  malice. 

**  By  the  custom  of  service,  courts-martial  are  also  at  liberty  to  give 
their  opinion  on  any  incidental  circumstances  arising  in  the  course  of 
the  trial,  (though  they  do  not  form  part  of  the  accusation,)  impli- 
cating the  conduct  of  the  prosecutor  or  prisoner,  or  even  of  third  per- 
sons. This  right  should  be  used  with  the  most  guarded  discretion, 
and  should  never  be  the  pretence  for  improper  or  irrelevant  remarks. 
Courts-martial  may  also  observe  and  censure  any  inconsistencies  or 

Erevarications  of  which  a  witness  may  be  guilty.  In  common  justice, 
owever,  this  power  should  be  used  only  with  reference  to  military 
witnesses,  who  may  obtain  redress  by  resorting  to  the  proper  means. 
Civilians,  not  being  aware  of  this  censure,  my  find  their  characters 
seriously  injured.  Even  if  aware  of  the  censure,  they  can  obtain 
redress  only  by  the  tedious  and  inconvenient  process  of  law.  For,  in 
such  case,  every  individual  member  of  the  court  would  be  liable  to  an 
action  for  defamation.  Courts-martial  have  sometimes  commented 
very  severely  on  the  address  of  the  prosecutor  or  the  prisoner.  They 
have  also  sometimes  called  the  attention  of  the  approving  authority 
to  any  matters  connected  with  the  discipline  or  good  order  of  a  regi- 
ment or  post,  which  have  become  apparent  in  the  course  of  trial,  and 
which  seem  to  require  the  intervention  of  superior  authority." 

Here  we  see  to  wiiat  extent  these  extra-judicial  functions  have,  by 
courts,  on  the  mere  *' custom  of  service,"  been  carried,  and  how  very 
carefully  such  assumptions  must  be  limited  to  a  mere  oommeni  on  oon- 
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duct  in  the  matter  before  the  court;  ench  commeut  itself  to  be  irerf 
guarded. 

It  ift  thus  apparent,  in  law,  in  reason,  and  in  authority,  that  nothing 
countenance's,  as  to  courts-martial,  a  proceeding  such  as  that  which 
was,  by  the  court  in  question,  set  on  foot  against  Colonel  Wooley; 
and  that  the  '^ custom  of  war''  cannot  be  called  in  to  sanction  it,  no 
such  custom  recognizing  it.  Indeed,  the  weightiest  reasons  of  practi- 
cal justice  absolutely  forbid,  besides  the  illegality  of  the  thing,  that 
a  court-martial  should,  by  taking  upon  itself  to  prefer  direct  charges 
against  even  one  over  whom  it  could  pretend  jurisdiction,  mix  its 
proper  function  of  receiving  and  judging  accusations  with  that  of 
originating  them.  It  is  pre-judging  the  very  prisoner  whom  it  directs 
to  be  committed  to  a  fair  and  original  trial,  and  crushing  him  with  its 
sentence  before  he  has  yet  had  a  hearing.  A  sentence  we  call  its  act 
against  Colonel  Wooley;  for,  surely,  its  finding,  after  a  supposed 
investigation,  amounts  to  a  declaration  that  he  is  guilty  on  the 
charges  which  it  prefers.  It  has,  then^  clearly,  though  not  compe- 
tent, tried  him,  for  it  has  convicted  him ;  and  yet  he  has  to  be  tried 
over  again  on  these  very  charges.  Bevolting  as  all  this  is,  its  enor- 
mity becomes  far  worse  if  we  consider  it  in  its  other  aspect — that  of  a 
self-constituted  court  of  subordinates,  who,  impatient  of  discipline, 
call  their  commander  and  instructor  before  them,  su|»ervi8e  his  mill* 
tary  administratien,  pronounce  it  ^'  oppressive,  malicious,  vexatious, 
frivolous,'  and  order  him  to  be  arraigned  for  it.  What  obedience, 
what  authority,  can  there  be,  if  such  a  thing  as  this  can  be  done? 
Would  it  be  anything  short  of  turning  every  court-martial  into  a 
legalized  mutiny,  and  bidding  it,  as  far  more  profitable,  try,  not  its 
prisoner,  but  its  superiors? 

These,  then,  being  acts  to  which  courts- martial  in  general  are  in- 
competent, but  to  which  that  in  question  was  more  especially  incom- 
petent, it  loUows,  of  course^  that  this  entire  proceeding  against  Colo- 
nel Wooley  was  illegal,  if  not  mutinous ;  that  the  court  was,  quoad 
hoc,  no  court,  nor,  individually,  anything  but  persons  to  be  recognised 
only  by  the  authority  to  which  they  addressed  themselves,  as  engaged 
jointly  and  severally  in  an  act  subversive  of  law  and  subordination ; 
that  the  charges  thus  preferred  were,  therefore,  null  and  void,  except 
so  far  as  constituting  matter  of  ofience  against  law  and  discipline,  on 
the  part  of  those  presenting  them ;  and  that,  being  thus,  ab  initio^ 
null  and  void^  or  worse,  all  further  proceedings,  in  the  same  inten- 
tion, founded  upon  them,  were,  necessarily,  of  the  same  nullity. 

Perhaps,  however,  a  court-martial  may,  when  it  sees  good,  be  also 
a  court  of  inquiry,  or,  at  least,  may  eke  out  its  own  limited  powers 
with  a  forced  loan  from  those  of  the  inferior  sort  of  military  tribunal. 
The  greater,  they  say,  includes  the  less ;  let  us  see,  then,  if  this  be 
so  in  law.  The  inquiry,  though  it  may  seem  idle,  will  prove  any- 
thing but  bootless,  tor  the  provisions  in  our  code  martial  as  to  courts 
of  inquiry  not  only  negative  all  idea  of  the  above  sort,  but  throw  a 
general  light  on  the  powers  and  duties  of  the  court-martial,  and  on 
the  legal  remedies,  if  any  were  necessary,  which  were  of  plain  and 
easy  resort  against  Colonel  Wooley.     The  main  provisions  in  the 
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"Hales  and  Articles  of  War,"  for  constituting  courts  of  inquiry,  are 
those  of  sections  91  and  92,  as  follows : 

91.  '^In  cases  where  the  general  or  commanding  officer  may  order  a 
court  of  inquiry  to  examine  into  the  nature  of  any  transaction,  accusa- 
tion, or  imputation,  against  any  officer  or  soldier,  the  said  court  shall 
consist  of  one  or  more  officers,  not  exceeding  three,  and  a  judge  advo* 
cate,  or  other  suitable  person,  as  a  recorder,  to  reduce  the  proceedings 
and  evidence  to  writing,  all  of  whom  shall  be  sworn  to  the  faithful 
performance  of  their  duty.  This  court  shall  have  the  same  power  to 
summon  witnesses  as  a  court-martial^  and  to  examine  them  on  oath. 
But  they  shall  not  give  their  opinion  on  the  merits  of  the  case,  ex- 
cepting they  shall  be  thereto  specially  required.  The  parties  accused 
shall  also  be  permitted  to  cross-examine  and  interrogate  the  witnesses, 
so  as  to  investigate  fully  the  circumstances  in  the  question. 

92.  '*  The  proceedings  of  a  court  of  inquiry  must  be  authenticated 
by  the  signature  of  the  recorder  and  the  president,  and  delivered  to 
the  commanding  officer,  and  the  said  proceedings  may  be  admitted  as 
evidence  by  a  court-martial,  in  cases  not  capital,  or  extending  to  the 
dismission  of  an  officer,  provided  that  the  circumstances  are  such  that 
oral  testimony  cannot  be  obtained.  But,  as  courts  of  inquiry  may  be 
perverted  to  dishonorable  purposes,  and  may  be  considered  as  engines 
of  destruction  to  military  merit,  in  the  hands  of  weak  and  envious 
commandants,  they  are  hereby  prohibited,  unless  directed  by  the 
President  of  the  United  States  or  demanded  by  the  accused." 

Here  we  see  how  very  limited  are  the  functions  of  a  court  of  inquiry, 
which  is,  in  fact,  nothing  but  a  military  commission  to  take  testimony, 
except  where  specially  directed  in  addition,  by  the  President  of  the 
United  States,  to  report  also  their  opinion  on  the  merits  of  the  case. 
If,  however,  the  very  evidence  which  they  collect  can  only  be  called 
forth  by  executive  command,  nor  then  in  cases  involving  sentence  of 
death  or  dismissal  to  an  officer,  it  is  abundantly  clear  that,  while  this 
case  of  Colonel  Wooley's  was,  at  most,  one  for  a  court  of  inquiry, 
such  a  court  could  only  have  reported  the  facts,  and  not,  even  after 
due  investigation,  as  this  court-martial  did  before  investigation,  have 
assumed  to  direct  charges  to  be  brought  against  their  superior. 
Against  the  possibility  of  any  such  practices  by  courts  of  inquiry,  the 
law  has,  at  the  close  of  the  section  last  quoted,  taken  care  to  provide^ 
in  a  remarkable  declaration  ;  and,  surely,  its  caution  against  abuses 
that  might  be  fallen  into  by  courts  on  which  it  was  conferring  most 
narrow  faculties,  is  a  strong  argument  of  its  intention  to  suffer  no  as- 
sumption by  tribunals  so  much  ampler  in  their  powers.  If  the  law  is 
jealous  of  such  a  mere  shadow  of  a  court  as  can  only  record  evidence 
and  dare  not  give  an  opinion  of  it  without  leave,  can  that  same  law 
be  so  senseless  as  to  have  designed  that  its  real  courts,  (courts-mar- 
tial,) by  it  invested  with  the  sternest  powers  of  death  and  disgrace, 
should,  in  contempt  of  all  definition,  seiise,  without  even  a  color  of  in- 
terpretation, under  the  vague  supposition  of  some  ''  custom  of  war" 
which  cannot  be  shown,  upon  rights  of  procedure  as  irregular,  as 
&tal,  to  all  justice  and  subordination,  as  those  which  we  have  seen 
used,  and  are  to  see  yet  further  used,  against  Colonel  Wooley. 

So  much  for  the  second  Gantt  or  the  first  Wooley  court — which 
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shall  we  call  it? — that  court-martial  which,  imagining  itself  a  grand 
jury  of  seven,  and  mistaking  a  camp  for  a  county,  brought  a  present- 
ment before  itself,  found  '^ a  true  bill"  against  its  colonel,  and  or- 
dered  its  judge  advocate  to  play  the  district  attorney  and  prosecute 
him  ;  that  constellation  which,  but  that  it  was  of  only  seven,  would 
have  been  a  galaxy  of  lights  of  the  law  martial,  who  finding  in  them- 
selves, after  trying  him  who  was  their  prisoner,  a  huge  superfluity  of 
justice,  wisely,  least  it  should  be  lost^  bestowed  the  excess  upon  him 
who  was  not  their  prisoner.  We  take  our  leave  of  them,  with  a  part- 
ing word  to  their  judge  advocate. 

The  legal  functions  of  that  officer,  we  need  hardly  say,  are  strictly 
correlative  to  those  of  his  courts  and  co-terminous  with  its  powers. 
The  instruction  to  him,  therefore,  in  the  case  of  Colonel  Wooley,  as 
it  was  void  of  authority,  was  void  in  the  execution.  Had  it,  however, 
been  of  any  legal  force,  that  force  was  vitiated  and  depraved,  as  soon 
as,  in  the  charges  which  he  preferred,  he  departed  from  the  instrpc- 
tion  and  added  the  charge,  not  directed  by  the  court,  of  '^  conduct 
unbecoming  an  officer  and  gentleman."  Their  direction  was,  /' to 
prefer  charges  against  Lieutenant  Colonel  A.  R.  Wooley,  for  oppres- 
sive conduct  and  mal-ad ministration  of  his  military  duties."  Instead 
of  these,  the  charges  were^  1st.  '' Conduct  unbecoming  an  officer  and 
a  gentleman;"  2nd.  '^  Oppressive  conduct ;"  and  the  general  charge 
of  *'mal-administration  of  his  military  duties"  was  omitted  al- 
together ! 

Certainly,  the  conrt  itself,  thus  prompted  by  its  ministerial  officer, 
adopted  his  substitution  of  other  charges  for  those  which  they  had  or- 
dered him  to  put  into  form  merely,  and  sanctioned  both  his  addition 
and  his  omission.  It  was  too  late  to  cure,  in  this  fashion,  the  illegality 
which  he  had  committed.  There  stood  their  record  and  their  order, 
unfait  accompli^  '^  a  fixed  fact,"  fust  and  irrevocable,  in  form,  in  law 
and  in  reason.  It  was  gone  out  of  their  hands.  He  had  falsified 
their  instruction,  nor  could  they  restore  it  by  adopting  the  falsifica- 
tion. They  had  given  the  accused  the  right  to  be  tried  npon  the 
precise  charges  which  they  had  ordered,  and  not  to  be  tried  on  any 
others,  whether  more  or  less.  Their  order  was  lawful  and  directory 
to  their  officer^  or  it  was  not ;  and  either  he  had  executed  it,  or  he  had 
not.  But  by  attempting  to  sanction  that  which  was  not  an  execution 
of  their  order,  they  could  not  alter  that  order ;  they  could  only  cer- 
tify that  it  had  been  falsified  in  the  pretended  execution.  Did  the 
charges  which  they  ordered  express  criminal  facts  on  the  part  of 
Col.  Wooley,  which  had  been  proved  to  them  during  the  case  on  which 
they  had  sat  ?  Such  a  supposition  is  the  only  one  which  could,  even 
under  the  alleged  '^  custom  of  service/'  (see  O'Brien,  as  already  cited,) 
justify  their  extra-judicial  act  of  commenting  on  the  conduct  of  the 
prosecutor.  They  were  bound,  then,  in  such  charges,  to  lay  not  only 
those  criminal  facta  alone,  which  had  thus  become  of  their  direct  know- 
ledge, but  a/Z  stich  facf^.  Yet  here  they  themselves  negative,  by 
omission,  their  previous  allegation  of  facts  establishing  before  them 
the  criminal  mal-administration  of  their  commander's  military  duties ; 
while,  by  including  a  new  and  very  grave  charge,  they  certify  either 
that  they  had  known  but  avoided  to  do  their  duty  as  to  farther  and 
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higher  guilt  of  his,  made  to  appear  to  them  in  the  same  way,  or  else 
that  they  were  taking  in  mere  levity  proceedings  the  legality  of  which 
(untenahle  at  hest)  inevitably  supposes  the  clear  judicial  establishment 
of  real  military  crimes.  In  short,  from  first  to  last,  this  trial  of 
Colonel  Wooley  by  Captain  Gantt's  court,  is  a  legal  anomaly,  a  Itisita 
and  a  lapstts  of  all  law  ;  a  perpetual  blunder,  from  beginning  to  end, 
whose  errors  and  whose  vices,  of  many  sorts  and  of  every  degree,  taint 
^very  part  of  the  procedure,  backward  to  the  first  steps  against  Colonel 
Wooley,  and  forward,  through  all  his  subsequent  trial,  down  to  a 
conclusion,  just  such  in  its  viciousness  as  might  be  expected  to  flow 
from  an  origin  so  illegal.  To  the  second  and  final  part  of  this 
anomalous  trial,  we  now  proceed,  taking  for  our  first  piece  the  follow- 
ing order  for  assembling  the  court  which  tried  Lieutenant  Colonel  A. 
R.  Wooley : 

Copy  of  the  Warrant. 

Order  No.  3. 

Adjutant  Gsnbral's  Office,  West.  Departmbnt, 

Jefferson  Barracks,  January  2,  1829. 

A  general  court-martial,  to  consist  of  seven  members^  (a  greater 
number  cannot  be  assembled  without  prejudice  to  the  service,)  will 
convene  at  Jefferson  Barracks,  Missouri,  on  the  2d  March  next,  or  as 
soon  thereafter  as  practicable,  for  the  trial  of  Lieut.  Col.  Wooley, 
6th  infantry,  and  such  other  persons  as  may  be  brought  before  it. 

Colonel  Clinch,  4th  Infantry,  President. 


Colonel  Arbuckle,  7th  infantry, 
Major  Foster,  U.  S.  A., 
Captain  Zantzikger,  U.  S.  A., 


Lieut.  Col.  Many,  Yth  infantry, 
Captain  Nelson,  U.  S.  A., 
Captain  Lear,  4th  infantry. 

Captain  Bonneville,  7th  infantry,  supernumerary. 
2d  Lieutenant  Kingsbury,  1st  infantry,  Sp.  J.  Advocate. 
By  order  of  Brigadier  General  Atkinson  : 

P.  H.  GALT, 
Act'g  Asst.  Adjt.  General, 

Now,  some  primordial  necessity,  some  strong  predestination  of  an 
illegal  condemnation,  must  have  pursued  this  unfortunate  gentleman  ; 
and  the  stars,  not  his  judges,  must  be  to  blame ;  or  how,  unless  a  pro- 
cedure in  law  martial  never  made  in  that  day,  two  legal  steps  in  suc- 
cession, could  he  have  fallen  out  of  being  set  up  by  another  man's 
court  into  the  hap  of  getting  one  for  himself,  under  a  warrant  so 
crammed  with  vices  as  this  is? 

Ist.  It  issued  in  conformity  with  the  illegal  proceedings  already 
reviewed ;  was  in  continuation  of  them ;  and  thus  prepared  a  fit 
sequel  for  them ;  the  commanding  general  of  the  department,  (that 
is  to  say,)  (General  Atkinson,  thought  it  his  duty  to  grant  the  appli- 
cation made  by  the  Gantt  court-martial,  and  to  arrest  Colonel  Wooley 
upon  the  charges  preferred  by  them ;    when,  evidently,  he  should 
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rather  have  arrested  every  member  of  that  court,  and  at  most,  in  re- 
gard to  Colonel  Wooley,  have  taken  measures  for  a  court  of  inquiry. 

2d.  It  found  itself  upon  the  order  of  the  Gantt  court,  without  dis- 
tinguishing that  order  and  the  charges  in  it  from  their  subsequent 
falsification  by  the  judge  advocate  ;  thus  violating  the  principle  that 
the  accused  shall  always  know  against  what  charges  and  what  speci- 
fications of  fact  he  is  to  defend  himself. 

3d.  It  took  from  him  that  high  protecting  provision  of  the  law. 
(already  cited)  which  secures  to  the  accused  a  court  of  13  ;  alleging, 
tor  that  deprivation  a  reason  which  the  law  cannot  allow,  and  a  fact 
^hich  its  own  very  context  presently  after  directly  contrlsidicts. 

4th.  It  took  from  the  prisoner  that  other  high  protecting  privilege, 
which  the  law  grants  him'  in  terms  almost  indefeasible,  of  being  tried 
only  by  his  peers  in  rank  ;  and  whereas  it  had  thought  necessary  to 
allege  for  the  previous  deprivation  an  illegal  reason,  it'ofiers,  for  this 
still  more  unwar];antable  deprivation,  no  reason  at  all. 

5th.  After  averring,  in  order  to  excuse  its  denial  to  the  prisoner  of 
a  full  court,  that  more  than  seven  cannot  be  assembled  without  preju- 
dice to  the  service,  it  establishes  the  contrary  fact,  by  attaching  to  the 
court,  but  only  as  a  supernumerary,  an  eighth  officer.  Captain  Bonne- 
ville. 

On  the  three  latter  of  these  points  we  may  be  permitted  a  little 
further  to  enlarge ;  taking  them,  however,  collectively,  as  closely  con- 
nected with  each  other. 

In  the  peculiar  jurisprudence  of  our  race,  trial  by  jury  is  held  to  be 
the  general  and  imprescriptible  right  of  every  prisoner ;  and  our 
system  of  legislation,  therefore,  English  and  American  alike,  has,  in 
constituting  a  subordinate  code  modified  to  the  special  exigencies  of  the 
camp,  meant,  obviously,  to  preserve,  along  with  the  main  principles  of 
the  common  law,  the  two  great  distinctive  features  of  the  jury — a  trial 
by  one's  peers,  and  a  panel  of  12 — as  indipensable  instruments  to 
the  administration  of  justice.  Promptness  of  decision  being,  how- 
ever, a  necessity  of  the  law  martial,  a  verdict  by  the  majority  has 
been  substituted  for  the  unanimity  exacted  in  the  iury  of  civil  life ; 
and,  that  there  may  always  be  a  majority,  the  jury  has  been  raised  to 
hirteen ;  but  the  other  fundamental  rule — the  privilege  of  being 
judged  only  by  one's  peers — has  been  left,  in  effect,  untouched .  For  the 
law  lets  it  be  touched  (see  again,  section  75  of  the  "  rules  and  articles") 
only  where  there  is  no  help  for  it :  as,  for  instance,  in  the  case  of  a 
commander-in-chief  of  our  armies,  who  could  have  no  peers ;  or  in 
that,  when  we  had  but  two  major  generals,  of  one  of  them,  who,  of 
course,  could  not  have  peers  enough.  It  must  be  doubted  that  the 
law  intended  to  permit  any  other  class  of  exceptions  ;  and  of  any 
such  doubt  the  prisoner  must  get  the  benefit. 

If,  then,  under  the  8th  section  of  the  Ist  article  of  the  Constitution, 
Congress  received,  without  verbal  limitation,  the  general  power  ^*  to 
make  rules  for  the  government  and  regulation  of  the  land  and  naval 
forces  ;"  and  if,  in  the  5th  amendment,  those  in  the  land  and  naval 
service  are  excepted  from  the  general  personal  right  secured  to  all 
persons,  of  not  being  tried  for  any  capital  or  infamous  offence,  unless 
on  presentment  or  indictment  by  a  grand  jury  ;  when  afterwards  the 
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6th  amendment  of  the  constitation  guarantees  that  ^'  in  all  criminal 
proflecntionsy  the  accused  shall  enjoy  the  right  of  a  speedy  and  public 
trial  by  an  impartial  jury  of  the  State  and  district  wherein  the  crime 
shall  hare  been  committed/'  we  must  hold  that  these  several  pro- 
visions must  be  interpreted  in  harmony  with  each  other ;  must  none 
of  them  be  destroyed ;  must  control  each  other  ;  and  that  the  last, 
because  the  broader  and  more  general  one,  retains  our  immemorial  in- 
stitution of  the  jury,  even  for  military  law ;  permitting  not  its  abro- 
gation in  that,  but  only  y  first ^  its  adaptation  to  the  government  of  sol- 
diery and  sailors,  in  a  code  martial ;  and,  secondly,  a  special  modifi- 
cation by  excepting  those  of  the  army  and  navy  from  the  right  of  not 
bein^  put  upon  trial  for  a  capital  or  infamous  offence,  without  the 
previous  indictment  of  a  grand  jury.  The  committee  will  perceive 
that,  by  all  the  rules  of  regular  and  systematic  interpretation,  it  must 
be  concluded,  and  especiauy  from  the  words  of  the  5th  amendment 
referred  to,  that  such  is  the  fact ;  and  that,  as  we  have  said,  the  prin- 
ciple of  jury  trial  is,  under  the  Constitution  itself,  left  the  proper 
basis  of  the  court-martial.  The  terms  of  the  6th  amendment  directly 
specify  where,  in  regard  to  those  belonging  to  the  armed  public  force, 
the  law  of  jury  procedure  shall  be  taken  from  them ;  and,  therefore, 
under  the  general  prohibition  of  the  6th  amendment  (not  to  speak  of 
another  in  the  3d  clause  of  the  2d  section  of  the  3d  article  of  the 
Constitution:  ^'The  trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, shall  be  by  jury")  excludes  all  further  substantial  deprivation 
of  that  immunity. 

Such,  we  maintain,  is  the  true  doctrine  of  this  matter,  though  now, 
apparently,  almost  forgotten.  Historically  it  is  sustained  both  by 
the  English  rule  for  the  constituting  of  courts-martial,  and  by  our 
own.  For  still,  down  to  the  latest  lorm  of  the  British  '^ rules  and 
articles  of  war"  which  we  have  been  able  to  obtain,  Tthat  cited  by 
O'Brien,  p.  359,)  the  British  court-martial  for  the  trial  of  an  officer 
cannot  consist  (except  in  certain  distant  possessions,  viz :  Bermuda, 
Africa,  or  New  South  Wales)  of  less  than  thirteen  commissioned  offi- 
cers. Here,  as  to  the  right  of  trial  by  one's  peers,  the  law  holds  that 
commisioned  officers  are  all  sufficiently  each  other's  peers,  provided 
one  be  tried  by  a  fiill  jury  of  them.  In  like  manner  our  own  original 
''rules  and  articles,"  as  first  adopted,  in  1776,  granted  a  court  inva- 
riably of  thirteen  for  the  trial  of  a  commissioned  officer.  But  when, 
after  the  peace  of  1783,  our  military  establishment  was  at  once  cut 
down  to  a  few  companies  at  two  or  three  widely  separated  posts  on 
our  Indian  frontier  and  Atlantic  coast,  it  becoming  strictly  impossible, 
in  many  cases,  to  convene  legal  courts-martial,  the  old  Congress  was 
compelled  to  grant  to  the. commanding  general,  by  an  act  of  31st  May, 
1786,  a  discretionary  power  of  reducing  the  court  of  thirteen  to  only 
five,  whenever  a  greater  number  than  this  last ''  could  not  be  convened 
without  manifest  injury  to  the  service." — (See  article  Ist,  O'Brien,  p. 
330.)  But^  at  the  same  time,  to  check  this  discretion  and  give  a 
security  against  its  abuse  by  raising  the  legal  court  in  rank  in  propor- 
tion to  its  diminution  in  numbers,  they  adopted  another  article,  (the 
llth^  see  the  same  book,  p.  332,)  by  which  it  was  provided  that  '<  no 
officer  shal  Ibe  tried  but  oy  a  general  court-martial,  nor  by  officers  of 
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an  inferior  rank,  if  it  can  be  avoided,"   These  two  changes  in  our  code 
martial  were  thus,  and  ohviously  for  these  considerations,  introduced, 
and  still  remained  upon  our  statute  hook  (in  which  they  yet  stand 
embodied  as  the  64th  and  7*^th  '^  articles  of  war")  though  the  state  of 
things  which  gave  rise  to  them  had  long  meanwhile  ceased.     For  the 
standing  army  continuing,  iiowji  to  the  date  of  our  present  "articles," 
n806,)  a  petty  force  of  some  two  or  three  regiments,  scattered  by  a  hand- 
nil  in  a  place  over  our  wide  territory,  the  motive  for  these  temporary 
modifications  of  the  law  still  existed;  and,  accordingly,  they  were 
preserved  in  the  act  of  1806.     Ever  since  our  public  iorce  has  been 
progressively  increased,  and  the  excuse  for  this  subversion  of  jury  trial 
and  of  the  C  nstitution  has  been  at  an  end  for  near  forty  years.     Our 
legislators,  seldom  adverting  to  the  military  code,  and  careless  of  its 
improvement,  its  manifest  inferiority  to  those  of  Britain  and  of  other 
countries,  seem  to  have  forgotten  this  partial  abrogation  of  the  great 
safeguard  of  personal  justice;  and  meantime,  as  was  but  natural,  mili- 
tary men — usually  indifferent  lawyers,  and  by  no  means  averse  to  an 
arbitrary  code — have  forgotten  still  more ;  have  forgotten  that  the  Con- 
stitution secures  to  officers  of  the  army  and  navy  trial  by  jury,  and  that 
the  law  itself,  as  it  stands,  was  meant  not  to  bestow  upon  a  commander 
empowered  to  assemble  courts-martial  two  arbitrary  faculties,  one 
extending  the  other,  and  permitting  him  to  divest  the  accused  of 
both  his  great  personal  immunities  at  once ;  but,  on  the  contrary,  to 
give  him,  (the  commander,)  where  the  service  manifestly*— that  is, 
clearly  to  all  others  as  well  as  to  him — required  it,  a  discretion  as  to 
the  number  of  the  tryers,  limited  by  their  rank. 

Such  are  the  objections,  in  point  of  principle,  which  lie  against  the 
warrant  constituting  this  court  that  tried  Colonel  Wooley.  To  his 
counsel  they  seem  insuperable.  If,  however,  it  should  appear  other- 
wise to  the  committee,  other  objections,  equally  capital  in  point  of 
form,  lie  against  the  warrant  and  therefore  against  the  court  convened 
under  it.  We  hold,  first,  that  the  commanding  general  did  not 
constitutionally  possess  the  double  discretion  which  in  this  case  he 
exercised ;  second,  that  if  he  possessed  both  branches  of  the  discretion 
he  could  only  use  them  as  one  the  alternative  of  the  other ;  third,  that 
he  exercised  them  upon  the  same  ground,  while  they  stand  by  law 
upon  very  different  contingencies ;  fourth,  that  the  words  of  his  order 
prove  that  he  used  no  discretion  of  law,  but  another  which  it  did  not 
give  him  ;  hni  fifth,  that  the  fact  of  his  attaching  to  the  court  a  super- 
numerary, who  was  present  without  voting,  overturns  the  allegation 
upon  which  he  deprived  the  accused  of  the  more  numerous  court  which 
he  might  have  given  him. 

Now,  waiving  those  constitutional  grounds  already  urged,  we  must 
insist  that  the  wisdom  of  the  law,  which  abhors  all  discretionary 
power,  can  never  have  intended  that,  in  the  great  privilege  which  has 
ever  formed  for  us  the  very  bulwark  of  public  liberty  and  of  personal 
security,  a  double  discretion,  a  discretion  behind  a  discretion,  should 
be  exercised,  and  that  an  officer  should  be  laid,  both  for  his  life  and 
his  honor,  at  the  mercy  of  his  commanding  general,  by  being  first 
deprived  of  his  jury  of  thirteen,  and  next  of  his  privilege  of  standing 
before  his  peers  only.     Meant  as  it  was  to  embrace  under  the  same 
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terms  the  public  necessities  of  a  state  of  war  and  the  very  different 
rules  of  peace,  when  individual  justice  is  the  high  controlling  object 
of  all  rule,  the  military  code  itself  is  therefore  flexible  in  its  provisions 
and  general  in  its  words  ;  while  its  whole  spirit  is  the  reverse  of  tech- 
nical. The  interpretation  of  its  rules  then  must,  in  practice,  guide 
itself  absolutely  by  the  existence  of  the  one  or  the  other  of  these  con- 
junctnres.  In  time  of  war  individual  right  and  its  appointed  safe- 
guards have  often  to  be  set  aside  for  the  safety  of  the  body  politic ;  in 
time  of  peace  never,  for  then  there  is  no  public  security  except  in 
justice,  unvarying  and  supreme,  to  all  individuals.  If,  then,  the 
''rules  and  articles  of  war "  confer  on  commanding  generals  a  wide 
discretion  in  regard  to  two  things  as  almost  indefeasible  among  us  as  a 
man's  right  to  his  jury  of  thirteen  and  to  trial  by  his  peers  only,  what, 
clearly,  must  be  intended?  Nothing  short  of  this:  that  such  inordi* 
nate  discretion  shall  never  be  called  into  use  except  in  time  of  war ; 
for  the  all-overriding  necessities  of  that  alone  can  justify  or  could  have 
snggested  such  an  abolition  of  the  great  personal  immunity  of  the 
Anglo-Saxon.  But,  further,  we  must,  on  behalf  of  Colonel  Wooley, 
contend  that  one  such  discretion  against  a  prisoner  as  that  exercised 
in  his  case,  is  the  very  utmost  stretch  that  English  or  American  law 
can  for  a  moment  tolerate.  Discretion  so  fatal  cannot  be  accumulated 
upon  discretion.  The  setting  aside  of  one  great  protective  right  of 
the  accused  is  not  to  be  made  the  means  of  taking  from  him  another 
and  stripping  him  of  the  last  defence  of  the  law.  Enough  that,  in 
time  of  peace,  he  was,  upon  the  slight  ground  of  '^prejudice  to  the 
service/'  divested  of  his  right  to  trial  by  his  peers,  though  guarded 
by  almost  the  strongest  terms  that  tlie  law  could  use.  That  once 
done,  why — since  when  once  he  was  given  over  to  the  judgment  of  his 
subordinates,  subordinates  enough  were  easily  to  be  found  in  a  camp 
of  two  regiments,  with  three  others  not  far  off,  and  five  artillery  posts 
within  reach  by  steamboat  navigation — could  he  not  have  at  least  the 
benefit  of  a  full  court  ? 

Certainly,  the  Supreme  Court  has,  in  the  case  of  Martin  vs.  Mott 
(12  Wheaton,  p.  35,)  decided  "that  the  act  of  10th  April,  1806,  is 
merely  directory  to  the  officer  appointing  a  court-martial,  and  that 
his  decision  as  to  the  number  which  can  be  convened  ^  without  mani- 
fest injury  to  the  service,'  being  in  a  matter  submitted  to  his  sound 
discretion,  must  be  conclusive."  We  do  not  intend  to  question  the 
decision ;  it  being  enough  for  us  to  show  that  it  would  not  have  been 
applied  to  the  present  case.  And  our  grounds  for  this  assertion  are, 
as  the  committee  will  easily  divine,  two :  Jirsty  that  the  commanding 
general  exercised,  in  this  instance  (as  has  been  already  shown)  a  dis- 
cretion as  double^  which  was  strictly  alternative;  and  secondly ,  that 
when  his  own  very  warrant  shows,  upon  its  face,  that  he  exercised, 
not  the  discretion  given  him  by  the  law,  but  a  far  greater  one,  he 
stands  concluded  as  to  the  plea  of  discretion.  Mere  "  prejudice  to 
the  service"  is  something  far  inferior  to  **  manifest  injury  to  the  ser- 
vice ;"  it  falls  still  more  utterly  short  of  the  contingency  (**  when  it 
cannot  be  avoided  ")  which  alone  can  legally  justify  the  depriving  an 
officer  of  his  right  not  to  be  tried  by  his  juniors,  who  are  interested  to 
condemn  him;  and  finally,  by  attaching  to  a  court  of  seven  a  super- 
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irainerary,  it  jb  at  the  pains  of  certifying  xxBy  as  well  as  if  it  had  made 
oath,  that  its  averment  of  not  being  able  to  convene  a  court  of  more 
than  seven  was  entirely  unfoanded — as,  indeed,  the  declaration  of 
General  Gaines  Tfound  among  the  papers  produced  by  CJolonel 
Wooley)  abundantly  proves  to  have  been  the  fact. 

The  decision  of  the  Supreme  Court  being,  in  a  word,  as  if  it  had 
said,  in  this  case,  that  it  could  not  look  behind  the  warrant  assem- 
bling Colonel  Wooley's  court-martial,  for  the  reasons  upon  which 
this  court  was  not  of  thirteen  officers  his  equals  in  rank ;  when  that 
warrant  itself — ^thus  declared  the  decisive  evidence  of  what  it  alleges — 
certifies  you  distinctly  of  its  own  illegality,  that  evidence  cannot  be 
called  in  question. 

Surely  proceedings  such  as  these  in  question  are  enough  to  startle 
any  man,  when  it  is  considered  that,  under  precisely  such  warrant  of 
law,  of  necessity,  of  convenience  to  the  service,  or  of  what  you  will,  a 
veteran  hero,  the  pride  of  our  military  history — a  Scott  or  a  Taylor — 
at  the  summit  of  rank  or  of  renown  justly  won,  and  covered  with  all 
the  laurels  of  the  most  brilliant  victories,  might,  vainly  protesting,  be, 
upon  a  merely  constructive  offence,  or  on  some  civil  delinquency  for 
vmich  he  has  never  even  been  indicted,  dragged  before  a  tribunal  of 
only  five  sub-lieutenants  fresh  from  the  classes  of  West  Point — be  con- 
victed by  the  vote  of  only  three  of  them — be  dismissed  from  the 
service — be  consigned,   for  twenty  years,   to  disgrace;   and,  after 
wasting  his  life  in  fruitlessly  imploring  for  redress  the  submissive 
successors  of  the  adverse  power  which  first  confirmed  these  wrongs, 
be  told  (as  our  client  is)  by  a  Chief  Magistrate  acknowledging  how 
monstrous  all  this  has  been ,^ that  he  cannot  remedy  it:  for  that  he 
must  not  revise  the  acts  of  his  predecessors:  or,  in  other  words,  that 
presidents  at  least,  if  not  kings,  '^can  do  no  wrong;"  and,  though 
invested  with  the  dispensing  power,  can  with  it  only  absolve  the 
guilty,  not  redress  the  innocent,  nor  vindicate  the  violated  laws  ! 

Enough  as  to  the  legality  of  the  court ;  a  matter  not  to  be  easily 
despatched,  because  involving  high  points,  and  capital  to  the  case  in 
this  its  second  stage  of  lawlessness.  We  proceed  to  its  third  and 
fourth,  the  trial  and  the  confirmation  of  the  sentence,  which  may  be 
much  more  rapidly  run  through.  And,  first,  of  the  charges  laid 
before  the  second  court. 

These  charges  are  before  the  committee  in  a  copy  of  the  record. 
They  are:  ^'  I.  Conduct  subversive  of  good  order  and  military  disci- 
pline," in  having  whipped  a  private,  Thomas  Powell,  for  stealing. 
^'11.  Conduct  unbecoming  an  officer  and  a  gentleman,"  in  address- 
ing insulting  language  to  several  officers;  the  character, of  which 
language  was  disproved  as  to  all  of  them,  except  Captain  Grantt. 

Thus  your  honorable  committee  will  perceive  that  here  is  not  a 
vestige  left  of  the  charges  originally  ordered  against  Colonel  Wooley. 
The  ^'mal-administration  of  his  military  duties"  there,  as  to  Captain 
Gantt,  has  here  changed  into  a  strictly  civil  offence — assault  and 
battery  of  Thomas  Powell ;  the  ''oppressive  conduct"  towardbs  Cap- 
tain Gantt  has  become  ''conduct  unbecoming  an  officer  and  a  gentle- 
man," towards  a  variety  of  persons ;  while,  even  of  the  substituted 
charges^  one-half— that  is,  of  "  oppressive  conduct " — has  been  swept 
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awav,   by  the  strange  liberty  allowed  of  bringing*  abandoning, 
adding,  and  changing  charges  just  at  pleasure!  ' 

Let  ns,  however,  go  on  to  examine  the  legality  of  this  third  set  of 
charges.     And  first  of  the  first : 

That  charge  is  of  a  military  crime  ;  the  specification  is  of  a  civil 
one — so  treated  by  the  judge  advocate,  in  his  argument  (which  see  in 
the  record  ;)  so  treated  by  the  President  of  the  United  States,  in  his 
confirmation  of  the  sentence,  (which  ^ee  in  the  record ;)  and  clearly 
so,  since  it  is  not  made  a  crime  by  the  militay  code,  which,  indeed, 
formerly  prescribed  it  as  the  opposite  of  a  crime — the  cure  for  many 
crimes.  Until  the  act  of  May  16,  1812,  it  stood,  in  many  of  the 
sections  of  the  ''rules  and  articles,''  as  the  appointed  punishment  for 
a  variety  of  offences.  By  the  act  of  that  date,  so  much  of  those  sec- 
tions as  authorized  ''corporeal  punishment  by  stripes  or  lashes"  was 
repealed,  but  without  further  prohibition  ;  so  that  it  was  left  on  the 
same  footing  as  any  other  act  of  personal  violence,  and  could  no  more 
be  taken  under  original  cognizance  of  military  law  than  could  homi- 
cide of  a  common  soldier. 

Certainly,  we  have  found,  much  to  our  astonishment,  that  an  idea 
exists  in  the  army,  among  intelligent  men,  and  even  such  as  are  con- 
versant in  the  practice  of  our  courts-martial,  that  such  a  court  may 
act  (as  did  this  of  Colonel  Wooley)  upon  facts  proven  before  them, 
which,  if  established  in  due  prosecution  before  a  civil  tribunal,  would 
constitute  a  crime  at  common  law  ;  and  being  satisfied  of  this,  may 
proceed  to  inflict  on  the  supposed  offender  dismissal  from  the  army 
or  the  like,  as  on  one  whose  civil  stain  has  disqualified  him  any  longer 
to  bear  a  military  commission.  We  need  not  say  that,  by  this  easy 
process,  they  would  take  an  original  jurisdiction  over  almost  whatever 
offence  they  pleased,  and  march  ahead  of  the  ordinary  law,  in  its  own 
exclusive  province,  when  their  modes  of  procedure  not  less  than  their 
limit  of  jurisdiction  entirely  incapacitate  them  from  examining  into 
guilt  or  innocence,  in  any  but  a  military  charge.  Their  administra- 
tion of  military  law  is  not  very  famous  ;  then  what  would  the  other 
be  ?  Than  the  very  notion  on  which  we  are  commenting,  what  better 
proof  or  measure  need  we  have  of  their  slender  knowledge  of  what  law 
is  ?  By  an  error  the  very  grossest,  they  confound  an  accusation  with 
a  conviction.  Pray,  what  right  have  they  to  say  that  a  civil  offence 
has  been  committed  ?  How  are  they  to  know  it,  except  after  judgment 
in  a  civil  court  ?  If  tried,  might  not  Colonel  Wooley  have  been  ac- 
quitted ?  Most  probably  he  would  have  been  ;  for  what  jury  would 
convict  a  man  for  bestowing  a  few  Icushes  on  a  fellow  whom  he  caught 
stealing  property  of  value  ?  Or,  when  the  sole  proof  of  the  whipping 
was  the  testimony  of  the  thief,  who,  besides,  was  proved  on  the  trial 
to  be  unfit  to  be  believed  on  oath,  what  jury  would  have  considered 
the  fact  of  the  whipping  made  out  ?  In  no  sense  will  tlie  thing  bear  ' 
the  least  examination  ;  in  none  can  it  have  received  it,  either  from  the 
cour^  which  gave  or  the  Executive  who  confirmed  such  a  sentence ;  yet, 
as  tne  committee  will  see,  it  was  upon  this  very  point  that  the  con- 
firmation itself  turned. 

While,  then,  we  admit  that  an  officer  duly  convicted  of  such  a  civil 


56  ABRAHAM  B«  WOOLET. 

crime  as  destroyed  his  personal  reputation  should  be  dismissed  from 
the  army,  we  must  urge  that  it  is  totally  illegal  to  touch  him  before 
such  conviction.  Nor,  indeed,  do  we  see  how  a  civil  offence  already 
judicially  established  can  properly  be  brought  before  a  court-martial, 
along  with  military  charges.  For  it  would  be  mixing  two  jurisdic- 
tions ;  and,  after  all,  the  court  could  not  try  the  facts  ;  but  only 
receive  a  judicial  record  of  the  conviction.  So  that  we  conclude  that 
such  a  case  would  be  one  for  the  exercise  of  the  President's  indepen- 
dent power  of  dismissal,  not  for  the  action  of  a  court-martial. 

The  second  charge  has  been  already  stated.  Under  it,  the  only 
specifications  found  against  the  prisoner — the  1st,  2d,  3d,  4th  and 
Tth — are  of  insulting  reproof  addressed  to  Captain  John  Gantt,  for 
military  delinquencies  ;  which  delinquencies  (false  certificates)  were 
of  a  character  proven  upon  him  before  a  previous  court-martial,  and 
again  established  to  his  conviction  and  dismissal  by  this  very  court. 
Colonel  Wooley,  in  short,  who  had  twice  seen  Captain  Gantt  escape 
conviction  for  such  offences,  was  reduced,  as  commander  and  instruc- 
tor, to  the  necessity  of  correcting  him  by  stern  but  deserved  rebuke. 
The  misjudged  lenity  of  his  brother  officers  had  left  the  cotnmander 
no  other  means  of  enforcing  discipline.  If  in  this  course  he  was 
wrong,  the  error  was  certainly  but  a  slight  one ;  for  the  reproofs  as 
just,  and  the  method  taken  was  milder  than  arrest  would  have  been. 

But  still  graver  exceptions  lie  against  the  legality  than  the  justice 
of  the  charge.  That  charge  is  of  '^conduct  unbecoming  an  officer 
and  a  gentleman  ;"  the  specifications  which  support  it  are  entirely  of 
reproachful  or  provoking  gestures  or  speeches  addressed  to  another 
officer.  Captain  Gantt.  Now,  the  24th  of  the  "  articles  of  war  "  is 
in  the  following  words  :  *^No  officer  or  soldier  shall  use  any  reproach- 
ful or  provoking  speeches  or  gestures  to  another,  upon  pain,  if  an 
officer,  of  being  put  in  arrest ;  if  a  soldier,  confined,  and  of  asking 
pardon  of  the  party  offended,  in  presence  of  his  commanding  officer." 
On  the  other  hand,  the  direct  provision  of  the  83d  article  is  as 
follows :  "  Any  commissioned  officer  convicted  before  a  general  court- 
martial  of  conduct  unbecoming  an  officer  and  gentleman  shall  be 
dismissed  the  service."  Thus  the  precise  and  well  defined  fault  of 
Colonel  Wooley  was  only,  at  most,  the  using  to  another  officer  re- 
proachful and  provoking  speeches  or  gestures,  and  he  was  punishable 
only  by  arrest,  while  he  was  really  sentenced  to  dismissal ;  so  that,  in 
this  extraordinary  procedure,  he  was  convicted  of  (me  offence  and  pun- 
ished for  another.  The  real  fault  was  of  using  reproaches  which,  as 
we  have  seen,  were  justifiable  ;  so  that  if  punished  at  all  the  prisoner 
should  have  been  punished  only  by  the  mildest  form  of  reprimand,  in- 
stead of  which  he  is  consigned  to  the  heaviest  penalty  for  a  much 
graver  offence,  which  he  had  not  committed.  For  what  is,  in  the  mean- 
ing of  the  83d  article,  '^  conduct  unbecoming  an  officer  and  gentle- 
man ?"  Clearly  nothing  ;  though  it  may  be  said  to  be  unofficerlike  or 
ungenteel,  which  is  elsewhere  defined  and  made  punishable,  as  an  of- 
fence, in  the  code.  It  is  not  mutiny,  nor  cowardice,  nor  treasonous 
correspondence  with  the  enemy,  though  all  these  become  the  officer 
and  gentleman  still  less  than  abusive  language.  Why,  then^  may  not 
they  too  be  made  specifications  under  a  charge  of  '^  unbecoming  con- 
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duct  ?  Jnst  as  well.  What  a  system  of  adjudication  I  Plain  whip- 
ping they  conld  not  punish,  if  they  called  it  by  its  own  name  ;  so  they 
set  it  forth,  in  their  very  descriptive  charge,  by  a  much  longer  title, 
that  could  never  ^ive  the  slightest  idea  of  the  thing  ;  and,  forthwith, 
the^  can  punish  their  colonel  as  they  like  for  it !  Such  virtue,  such 
legislative  vigor  is  there  in  a  misnomer,  in  En^lishin^  '^  whipping" 
by  **  conduct  subversive  of  good  order  and  military  discipline,"  that 
patting  this  for  that  makes  a  thing  a  military  crime,  which  before  was 
only  a  civil  one.  How  very  convenient !  Moreover,  there  is  a  second 
valuable  formulary  of  words  that  is  potent  to  turn  a  petty  fault  into  a 
dismissible  o£fence.  Call  to  your  aid  a  due  confusion  of  ideas,  style 
the  oflfence  by  the  all-expressive  title  of  "  conduct  unbecoming  an  of- 
ficer and  gentleman,"  and  lo  !  the  o£fender'8  business  is  done  I  Is  a 
jury  in  your  way,  with  a  troublesome  restriction  about  ^^  manifest  in- 
jury?" Drop* 'manifest"  altogether;  sink  '' injury"  into  milder  ''pre- 
judice,"  and  you  may  cut  down  the  court  to  a  very  available  size  for 
packing — especially  if  you'll  take  an  officer  or  too  off  it  as  supernu- 
meraries. Such  is  the  usefulness  which  words  may  be  made  to  have  in 
military  law.  Silence,  too,  may  be  made  most  serviceable.  For,  as 
just  now,  to  facilitate  the  getting  a  court  of  numbers  to  suit,  you 
dropped  a  word  ("manifest")  out  of  the  law ;  so,  if  more  and  still 
stronger  words  protect  the  officer  as  to  the  rank  of  his  tryers,  don't 
let  that  stop  you  !  Sink  a  whole  sentence  if  agreeable  to  you,  and  send 
"shall  not  be  triedbyhis  juniors,  if  it  can  be  avoided,"  into  thatplace 
of  legal  oblivion  and  silence  to  which  you  have  already  sent  "  mani- 
fest" and  "injury." 

If  it  is,  and  should  be,  the  boast  of  the  law  military  that  it  is  not 
technical ;  that  it  is  a  system  of  justice  and  sense,  plain,  direct,  and 
soldierly,  which  does  not  know,  and  if  it  knew,  would  scorn  the  quirks 
of  common  law  and  the  subtleties  of  the  gown,  what  is  to  be  said  of 
such  a  shocking  series  of  perversions  as  these,  which  trample,  by  the 
thinnest  devices  of  word-catching,  by  the  openest  falsification  of  terms, 
upon  all  justice  and  all  meaning  ?  Can  this  be  our  military  law,  such  as 
it  is?  If  it  be,  it  is  time  that  legislation  should  take  the  alarm  and 
protect  men  from  the  like.  But  we  proceed  to  the  last  stage  of  the 
matter — the  confirmation  of  the  sentence  by  the  President  of  the  United 
States. 

By  the  65th  article  ojf  war,  no  sentence  of  a  court-martial,  extend- 
ing to  losd  of  life  or  commission,  can,  in  time  of  peace,  be  put  in  exe- 
cution "  until  after  the  whole  proceedings  shall  have  been  trans- 
mitted to  the  Secretary  of  War,  to  be  laid  before  the  President  of  the 
United  States  for  his  confirmation  or  disapproval  and  orders  in  the 
case."  Thus  the  President  is  invested  with  the  power,  general  and 
absolute,  of  sitting  in  review  of  all  sentences  such  as  was  this  in  ques- 
tion ;  if  he  confirms  them  they  are  executed ;  if  he  disapproves  them 
they  are  void.  He  is,  in  effect,  as  to  this  jury,  the  judge  to  supervise 
from  afar  the  legality,  the  justice,  and  the  military  policy  of  their  pro- 
ceedings ;  adding  only  to  the  attributes  of  the  judge  the  pardoning 
power  of  the  Executive.  As  this  letter  was  not  here  exercised,  he 
stood^  in  this  case,  only  as  the  supervising  judge,  simply  to  ascertain 
the  legality  of  every  material  part  of  the  proceedings.     He  does  not 
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try  the  case,  but  see  that  it  has  been  duly  tried ;  and  sits  in  judgment 
on  the  acts  of  the  court,  not  of  its  prisoner.  He  may  or  he  may  not, 
as  to  Us  aerUerice,  mitigate  it  or  dispense  with  it ;  but,  as  to  Us  proceed- 
ingSj  he  must  not  dispense  with  the  law.  If  any  violation  of  ^^  has 
invalidated  the  trial,  his  confirmation  of  the  sentence  can  cure  nothing, 
legalize  nothing,  and  is  nothing  ;  for  the  confirmation  of  a  nullity  is, 
of  course,  itself  a  nullity.  It  only  became  de  fojdo  but  not  de  jm,  a 
warrant  for  putting  in  execution  proceedings  which  had  been  void  at 
almost  every  step ;  and  was  thus  but  the  last  stage  of  one  long  series 
of  illegalities  and  injustice. 

EDWARD  WM.  JOHNSTON, 
JOHN  A.  ROCKWELL. 


in  the  court  of  claims.— no.  410. 
Abraham  R.  Wooley  vs.  The  Ujoted  States. 

Solicitor' 8  Brief. 

The  petitioner  claims  the  pay  and  emoluments  of  a  lieutenant  col- 
onel in  the  United  Stat  )s  army  from  the  1st  day  of  May,  1829,  to  the 
present  time,  loss  the  amount  of  one  year's  pay. 

He  avers  that,  heing  a  lieutenant  colonel  in  the  army,  he  was,  in 
the  year  1829,  tried  by  a  court-martial  and  sentenced  to  be  dismissed 
the  military  service,  which  sentence  was  approved  and  carried  into 
effect  by  the  President. 

He  further  alleges  that  the  proceedings  of  the  court  were  illegal, 
and  that  he  was  wrongfully  dismissed  from  the  service ;  on  which 
ground,  and  for  other  reasons  not  stated,  he  makes  this  claim. 

Notwithstanding  that  in  the  third  paragraph  of  his  petition  ^'  he 
claims  to  have  been  continued  in  the  said  service,"  I  do  not  under- 
stand him  to  aver  that  he  now  holds,  or  since  the  1st  of  May,  1829, 
has  held ,  the  rank  and  office  of  lieutenant  colonel  in  the  army.  This 
would  be  inconsistent  with  the  averment  that  he  was  dismissed,  and, 
moreover,  it  is  stated  argumentatively  as  an  inference  from  other 
facts,  not  as  a  substantative  allegation. 

I  understand  the  petition  to  put  in  issue  only  the  legality  of  the 
proceedings  of  the  court-martial ;  and  the  only  question  raised  by  it 
IS,  whether  a  person  who  has  been  dismissed  the  service  unjustly  is 
entitled  to  continue  in  the  receipt  of  his  pay  and  emoluments. 

No  statute,  regulation,  or  express  contract  is  set  forth  in  the  peti- 
tion, and  the  circumstances  stated  do  not  tend  to  prove  any  implied 
contract  on  the  part  of  the  United  States  to  continue  to  the  claimant 
his  former  pay  and  emoluments.  The  fact  put  in  issue  by  the  peti- 
tion is  simply  the  jurisdiction  of  the  court  by  which  he  was  tried  ; 
whereas,  on  the  part  of  the  United  States,  it  is  contended  that  he  can- 
not recover  the  pay  and  emoluments  of  a  lieutenant  colonel  during 
the  period  stated  unless  he  held  such  an  office,  and  that  before  an 
order  to  take  testimony  is  made  the  petition  must  be  so  amended  as  to 
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admit  all  legal  evidence  ^oing  to  prove  that  the  petitioner  held  no 
sach  office,  and  was  not,  m  fact,  in  the  military  service  during  the 
period  in  question. 

JOHN  D.  Mcpherson, 

Deputy  Solicitor, 


in  the  court  of  claims.— no.  410. 
Abraham  R.  Woolky  vs.  The  United  States. 

Solicitor' 8  Brief. 

The  petitioner  claims  the  pay  and  emoluments  of  a  lieutenant  colonel 
in  the  United  States  army  from  the  1st  day  of  May,  1829,  to  the  present 
time,  less  the  amount  of  one  year's  pay. 

He  avers  that,  heing  a  lieutenant  colonel  in  the  army,  he  was,  in  the 
year  1829,  tried  by  a  court-martial  and  sentenced  to  be  dismissed  the 
military  service,  which  sentence  was  approved  and  carried  into  effect 
by  the  President. 

He  further  alleges  that  the  proceedings  of  the  court  were  illegal, 
and  that  he  was  wrongfully  dismissed  from  the  service ;  on  which 
ground,  and  for  other  reasons  not  stated,  he  makes  this  claim. 

Notwithstanding  that  in  the  third  paragraph  of  his  petition  '^  he 
claims  to  have  been  continued  in  the  said  service,"  I  do  not  under- 
stand him  to  aver  that  he  now  holds^  or  since  the  Ist  of  May,  1829, 
has  held,  the  rank  and  office  of  lieutenant  colonel  in  the  army.  This 
would  be  inconsistent  with  the  averment  that  he  was  dismissed,  and, 
moreover,*it  is  stated  argumentatively  as  an  inference  from  other  facts, 
not  as  a  substantive  allegation. 

I  understand  the  petition  to  put  in  issue  only  the  legality  of  the 
proceedings  of  the  court-martial ;  and  the  only  question  raised  by  it 
is,  whether  a  person  who  has  been  dismissed  the  service  unjustly  is 
entitled  to  continue  in  the  receipt  of  his  pay  and  emoluments. 

No  statute,  regulation,  or  express  contract  is  set  forth  in  the  pe- 
tition, and  the  circumstances  stated  do  not  tend  to  prove  any  im- 
plied contract  on  the  part  of  the  United  States  to  continue  to  the 
claimant  his  former  pay  and  emoluments.  The  fact  put  in  issue  by 
the  petition  is  simply  the  jurisdiction  of  the  court  by  which  he  was 
tried ;  whereas,  on  the  part  of  the  United  States,  it  is  contended  that 
lie  cannot  recover  the  pay  and  emoluments  of  a  lieutenant  colonel 
during  the  period  stated  unless  he  held  such  an  office,  aud  that  before 
an  order  to  take  testimony  is  made  the  petition  must  be  so  amended 
as  to  admit  all  legal  evidence  goin^  to  prove  that  the  petitioner  held 
no  such  office,  and  was  not  in  fact  m  the  military  service  during  the 
period  in  question. 

JNO.  D.  McPHERSON, 

Deputy  Solicitor. 
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in  the  court  of  claims. 
Abraham  B.  Woolbt  vs.  The  United  States. 

ScARBURGH,  J. ,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  the  following  case :  He  entered  the  army  of 
the  United  States  as  a  captain  in  the  jear  1812,  served  through  the 
war  with  Great  Britain,  and  received  the  distinction  of  heing  retained 
in  the  service  in  the  two  reductions  of  the  army  in  1815  and  1821. 
He  rose  to  the  grade  of  major  in  1815  ;  in  Fehruarj,  A.  D.  1825,  was 
brevetteda  lieutenant  colonel,  '^  for  long  and  meritorious  services;" 
and  in  December,  A.  D.  1825,  w£ks  commissioned  a  lieutenant  colonel. 

In  1829  he  was  subjected  to  trial  by  a  court-martial  upon  certain 
charges  and  specifications,  and  found  guilty  of  having  punished  a 
private  soldier  of  company  D,  6th  infantry,  with  a  few  lashes,  and  of 
some  aberrations  of  conduct  arising  from  hasty  and  ungovernable 
temper.  The  court  sentenced  him  to  be  dismissed  from  the  service, 
and  the  sentence  was  approved  and  carried  into  effect  by  the  President. 

The  petitioner  alleges  that  the  court-martial  which  tried  and  con- 
demned him  was  irregularly  constituted,  both  as  to  the  number  and 
rank  of  the  officers  composing  the  court.  The  64th  article  of  war 
requires  that  a  general  court-martial  for  the  trial  of  an  officer  ^^  shall 
not  consist  of  less  than  thirteen,  when  that  number  can  be  convened 
without  manifest  injury  to  the  service."  The  court  which  tried  him 
consisted  of  only  seven  members,  and  it  does  not  appear  that  a  fuU 
court  could  not  have  been  convened  '^without  manifest  injury  to  the 
service."  Of  the  seven  officers  who  composed  the  court  four  were  his 
juniors,  whereas  the  75th  article  of  war  provides  that  "  no  officer 
shall  be  tried  but  by  a  general  court-martial,  nor  by  officers  of  infe- 
rior rank,  if  it  can  be  avoided."  ^ 

The  petitioner  further  alleges  that  the  sentence  was  irregular  ;  that 
it  was  too  severe  for  the  nature  of  the  offence,  and  that  the  whole  pro- 
ceedings were  without  precedent  and  illegal.  He  avers  that  he  was 
wrongiuUy  dismissed  from  the  service  of  tne  United  States  ;  and  for 
these  and  other  reasons,  which  will  be  made  manifest  by  the  papers 
and  documents  accompanying  his  petition,  he  claims  to  have  been 
continued  in  the  service,  and  to  be  entitled  to  all  the  advantages  per- 
taining to  his  rank  in  the  army  of  the  United  States,  and  to  the  pay 
and  emoluments  arising  therefrom,  from  the  first  day  of  May,  A.  D. 
1829,  up  to  which  day  he  was  last  paid,  to  the  present  time,  tor  which 
he  presents  his  account,  amounting  to  the  sum  of  |44,598  40.  He 
has  received  one  year's  emoluments  and  pay  since  1830.  He  prays 
such  relief  in  the  premises  as  to  the  Court  may  seem  just  and  proper. 
He  petitioned  the  Senate  of  the  United  States  at  the  first  session  of 
the  32d  Congress.  His  petition  was  referred  to  the  Committee  on 
Military  Affairs.  On  the  30th  of  September  following  the  committee 
was  discharged  from  its  further  consideration.  On  the  5th  of  Decem- 
ber, A.  D.  1850,  it  was  recommitted  ;  on  the  25th  of  February,  A. 
D.  1851,  an  adverse  report  (No.  316.  2d  session  31st  Congress,)  was 
made,  and  the  committee  discharged.     On  the  4th  of  February,  A.  D. 
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1852,  it  was  again  referred  to  the  same  committee,  and  on  the  24th«of 
February,  A.  D.  1853,  the  committee  was  discharged,  and  no  further 
action  has  been  had  thereon  by  the  Congress  of  the  United  States. 

A  copy  of  the  record  of  the  court-martial  in  the  petitioner's  case  is 
on  file  with  his  petition,  and  may  be  regarded  as  a  part  of  it.  The 
court  was  convened  by  order  of  Brigadier  General  Atkinson.  He 
directed  it  to  consist  of  seven  members  :  two  colonels,  one  lieutenant 
colonel,  one  major,  and  three  captains,  and  it  was  stated  in  the  order 
that  *'  a  greater  number  cannot  be  assembled  without  prejudice  to 
service."  Before  the  court  was  fully  organized,  the  petitioner^  was 
asked  if  he  had  any  objections  to*the  members  named  in  the  general 
order.  He  replied  in  the  negative,  and  then  the  court  was  duly 
sworn  in  his  presence.  He  filed  a  plea  to  the  jurisdiction  of  the  court ; 
but  the  court  overruled  it.  He  then  filed  what  is  called  in  the  record 
s^plea  in  bar.  This  was  also  overruled  by  the  court.  He  thereupon 
pleaded  not  guiUy  to  each  and  all  of  the  charges  and  their  specifica- 
tions. 

The  officer  who  ordered  the  court  was  necessarily  obliged  to  decide 
whether  thirteen  officers  could  be  convened  on  the  court-martial 
without  manifest  injury  to  the  service,  and  also  whether  the  appoint- 
ment thereon  of  officers  of  inferior  rank  could  be  avoided  ;  and  his 
decision  was  obligatory  on  the  court.  In  the  case  of  Martin  vs.  Mott, 
(12  Wheaton  R.,  pp.  15,  35,)  the  Supreme  Court  say  that  his  decision 
as  to  the  number  that  can  be  convened,  being  in  a  matter  submitted 
to  his  sound  discretion,  must  be  conclusive.  For  the  same  reason, 
his  decision  that  the  appointment  of  officers  of  inferior  rank  cannot 
be  avoided  must  also  he  conclusive.  The  court,  therefore,  very  prop- 
erly overruled  the  plea  to  the  jurisdiction. 

In  pursuance  of  the  65th  of  the  rules  and  articles  of  war,  the  whole 
proceedings  of  the  court  in  the  petitioner's  case  were  transmitted  (o  the 
Secretary  of  War,  to  be  laid  before  the  President  of  the  United  States 
for  his  confirmation  or  disapproval  and  orders  in  the  case.  If  it  be 
competent  for  the  President  to  revise  the  decision  of  the  officer  ap- 
pointing a  court-martial,  in  regard  to  the  number  or  rank  of  the 
officers  of  whom  it  consists,  the  objection  must  necessarily  be  made  be- 
fore him  at  this  stage  of  the  proceedings,  or  at  least  before  he  finally 
acts  upon  the  case ;  for,  if  he  approves  of  the  proceedings  of  the  court,  his 
approval,  like  a  judgment  of  a  court  of  the  last  resort,  is  final  and  con- 
clusive, and  there  can  be  no  appeal  from  it.  No  such  objection  was 
made  before  the  President  in  this  case.  The  proceedings  of  the  court 
were  submitted  to  him,  and  he  "  approved  the  same."  His  approval 
waB  in  legal  efiect  the  same  as  a  final  judgment  of  a  court  of  competent 
jurisdiction,  and  the  only  thing  which  then  remained  to  be  done  was 
to  carry  the  sentence  of  the  court  into  execution.  This  was  done, 
and  from  that  time  the  petitioner  ceased  to  be  an  officer  of  the  army 
of  the  United  States. 

No  order  will  be  made  directing  testimony  to  be  taken  in  this  case. 


5th  Conqb^,  )  HOUSE  OF  BEPBESENTATIVES.  (  BrportO.  C. 
Igt  Session.      )  {      No.  142. 


RALPH  RICHARDSON,  EXECUTOR  OF  MARGARET  B.  CAM- 
ERON, DAUGHTER  OF  JAMES  BELL. 


15,  1857. — Committed  to  a  Gommlttee  of  the  Whole  House,  made  the  order  of 
the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  (he  honoraile  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

RALPH  RICHARDSON  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the.  claimant. 

2.  Documents  received  from  the  Treasury  Department,  in  reply  to- 
the  order  of  the  Court,  transmitted  to  the  House  of  Representatives. 

3.  Claimant's  brief. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  ihe 
Tx  o  n  B^  ^^  ^^  Court  at  Washington,  this  seventh  day  of  Decern- 
t^-  ^--l  ber,  A.  D.  1857. 

SAML.  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims, 


lb  the  honorcMe  Judges  of  the  Court  of  Claims  of  the  United  States : 

The  undersigned,  your  petitioner,  Balph  Bichardson,  of  Newark^ 
in  the  State  of  New  Jersey,  executor  of  the  last  will  and  testament 
of  Margaret  B.  Cameron,  deceased,  respectfully  represents :  That  in 
the  years  17*75  and  1776,  James  Bell,  of  Chambly,  in  the  province  of 
Lower  Canada,  rendered  services  and  furnished  supplies  to  the  conti- 
nental army  then  in  Canada,  under  the  proclamation  of  General 
Washington,  amounting  at  that  time  to  at  least  |6,056  34,  no  part 
of  which  was  paid  during  the  lifetime  of  said  Bell,  although  strenuous 
exertions  were  made  by  him  to  obtain  the  same. 

That  James  Beil  died  in  1814,  having  previously  made  his  will  on 
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the  2'7th  of  April  of  that  year,  giving  to  his  children  six  livres  apiece, 
in  addition  to  what  he  had  previously  given  them,  and  to  his  wife, 
Margaret  Bell,  all  his  other  property. 

That  on  the  15th  day  of  January,  1828,  Margaret  Bell,  the  widow 
and  legatee  of  James  Bell,  gave  and  granted,  by  deed  of  assignment 
and  transfer,  to  her  daughter,  Margaret  B.  Cameron,  the  wife  of 
Daniel  Cameron,  as  sole  owner  of  the  same,  all  her  right  andititle  to 
all  accounts  due  to  her  husband,  James  Bell,  deceased,  froili  the 
United  States. 

That  the  said  Margaret  B.  Cameron,  on  the  22d  day  of  July,  1844, 
after  the  decease  of  her  husband,  Daniel  Cameron,  made  her  will,  which 
was  duly  proved  and  allowed  on  the  11th  of  September,  1844 ;  and  in 
and  by  said  will,  after  making  provision  for  the  payment  of  her  debts, 
4she  gave  all  her  estate,  of  whatsoever  name  or  kind,  to  her  daughter, 
Oaroline  M.  Richardson,  who  is  the  wife  of  your  petitioner,  and  ap- 
pointed your  petitioner  her  executor,  and  he  has  also  been  duly 
appointed  by  the  court  having  jurisdiction  of  the  matter. 

As  the  proper  and  legal  representative,  therefore,  of  all  who  have 
rights  to  this  claim,  which  originally  belonged  to  James  Bell,  your 
petitioner  prays  that  the  same  may  be  allowed  to  him  as  executor  of 
the  last  will  and  testament  of  Margaret  B.  Cameron  ;  the  avails  to 
loe  disposed  of  by  him  as  the  law  shall  direct. 

Tour  petitioner  further  represents,  that  on  the  30th  of  June,  1834, 
an  act  was  passed  by  Congress  for  the  relief  of  the  heirs  of  James 
Bell,  directing  the  accounting  officers  of  the  treasury  to  make  up  the 
accounts  of  James  Bell,  and  pay  the  same,  not  exceeding  the  sum  of 
$5,727  03  ;  that  in  pursuance  of  this  act  the  account  was  stated  at  the 
Treasury  Department,  and  there  was  found  due,  for  supplies  furnished, 
&c.,  by  said  Bell,  prior  to  June  15, 1776,  the  said  sum  of  $6,056  34. 
This  sum  included  no  item  for  interest,  but  it  appeared  that  the  in- 
terest on  the  same,  computed  to  that  time,  amounted  to  the  sum  of 
|21,091  20.  The  said  sum  of  $5,727  03  was  paid,  in  accordance  with 
the  act,  to  the  said  Margaret  B.  Cameron,  your  petitioner's  testate, 
and  Daniel  Cameron,  her  husband  ;  leaving  at  that  time,  as  your 
petitioner  claims,  for  the  original  debt  and  interest,  the  sum  of 
$21,420  51,  which  then  became  principal  and  due. 

That  on  the  2d  of  February,  1835,  Mr.  Leigh,  from  the  Committee 
on  Bevolutionary  Claims  of  the  Senate,  made  a  report  on  the  claim  in 
favor  of  the  said  Daniel  Cameron  and  Margaret,  his  wife,  stating  that 
the  claimants  ought  to  be  paid  the  principal  due  to  them,  with  in- 
terest thereon  from  the  time  the  debt  accrued,  and  the  committee 
reported  a  bill  to  that  effect. 

That  on  the  15th  of  April,  1844,  a  verbal  report  was  made  to  the 
Senate  in  favor  of  the  claim,  sustaining  the  previous  reports,  and 
reporting  a  bill ;  and  again,  on  the  20th  of  January,  1845,  a  similar 
report  was  made  in  the  Senate,  and  a  bill  introduced  accordingly. 

That  in  the  House,  on  the  8th  of  February,  1849,  Mr.  Butler,  from 
the  Committee  on  Bevolutionary  Claims,  made  a  favorable  report, 
accompanied  by  a  bill  for  the  payment  of  the  amount  of  principal  and 
interest.  Favorable  action  was  also  had  upon  the  claim  in  the  Senate 
on  the  10th  of  February,  1861,  and  a  bill  introduced  proposing  to 
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repeal  the  provision  of  the  act  of  June  30, 1834^  limiting  the  payment 
to  |5,727  03,  and  to  settle  the  claim  in  conformity  with  the  resolntion 
of  Congress  of  June,  1784  ;  which  resolntion  was  ^^  that  an  interest 
of  six  per  cent,  per  annum  shall  he  allowed  to  all  creditors  of  the 
United  States  lor  supplies  furnished  or  services  done,  from  the  time 
payment  hecame  due." 

That  on  the  14th  of  June,  1854,  the  Committee  on  Revolutionary 
Claims  of  the  Senate  asain  reported  in  favor  of  the  claim,  and  accom- 
panied their  report  with  a  bill  to  pay  the  principal  and  interest.  The 
said  reports  of  1834,  1835;  1849,  and  1854  were  printed  ;  the  others 
were  verbal,  as  your  petitioner  believes. 

Your  petitioner  further  represents  that  he  has  intended  to  set  forth 
truly  all  the  doings  of  Congress  and  of  the  departments  upon  said 
claim  since  1834,  and  believes  he  has  so  done ;  and  he  also  believes 
that  the  several  bills  reported  to  pay  said  claim  to  which  he  has  re- 
ferred failed  to  become  laws  for  the  want  of  time  in  one  branch  or 
the  other  of  Congress,  and  not  from  any  unfavorable  action  by  either 
body. 

Your  petitioner  further  represents  that  he  supposes  that  the  act  of 
Congress  of  1834,  and  the  statement  of  the  claim  at  the  treasury  de- 
partment, and  a  part  payment  of  the  same  at  that  time,  is  prima  facie  j 
if  not,  indeed,  conclusive  evidence  against  the  United  States  of  the  ex- 
istence and  justice  of  the  claim,  and  of  the  amount  due  at  that  time. 
But  if  your  honors  should  hold  it  necessary  to  go  behind  the  act  of 
1834,  he  believes  that  the  original  papers  on  file  in  the  Treasury  De- 
partment and  in  the  office  of  the  Secretary  of  the  Senate  will  fully 
sustain  the  statement  of  the  claim  at  the  department  and  the  several 
reports  of  the  Senate  and  House  hereinbefore  referred  to.  And  your 
petitioaer  begs  leave  to  refer  to  the  report  of  the  committee  of  the 
House  in  1834,  and  to  the  several  other  printed  reports  to  which  he 
has  alluded,  as  since  made  by  committees  of  the  Senate  and  House,  as 
embracing  a  statement  of  the  details  connected  with  this  claim,  should 
your  honors  deem  it  necessary  to  investigate  the  details;  copies  of  which 
printed  reports  are  hereto  annexed. 

Your  petitioner  further  represents  that  he  has  made,  as  he  believes, 
a  thorough  examination  of  the  papers  and  files  in  the  offices  of  the 
Secretary  of  the  Senate,  and  Clerk  of  the  House,  and  at  the  depart- 
ments, in  regard  to  proceedings  prior  to  1834  upon  this  claim,  and  he 
has  not  been  able  to  find  any  action^  except  as  is  set  forth  in  said  re- 
ports above  alluded  to,  and  hereto  annexed  ;  and  in  no  place  has  he 
found  the  justice  of  the  claim  questioned.  The  only  objection  which 
appears  to  have  been  made  to  its  payment  prior  to  1834  was,  that  it 
was  barred  by  the  statute  of  limitations.  And  your  petitioner  sub- 
mits that  this  objection  ought  not  to  have  operated  against  it,  both 
because  Mr.  Bell  presented  the  matter  at  as  early  a  day  as  possible, 
and  because,  further,  your  petitioner  believes  that  it  was  presented 
before  it  was  barred  by  the  statute,  it  being  stated  in  the  resolution  of 
the  House  referring  the  matter  to  Mr.  Gallatin^  in  1802,  that  the  claim 
was  presented  to  uie  House  on  the  13th  of  March,  1794,  ^^  before  the 
expiration  of  the  time  prescribed  by  law  for  exhibiting  claims  of  the 
like  nature." 
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Your  petitioner  represents  that  three  or  foor  years  ago  he  and  his 
wife  signed  some  paper  to  William  A.  Cameron,  for  him  to  endeavor 
to  obtain  something  on  this  claim  in  Congress ;  but  said  paper  or 
agreement  was  without  consideration,  and  your  petitioner  doubts 
whether  he  had  any  right  to  sign  such  paper ;  and  inasmuch  as  so 
long  a  time  has  elapsed  without  said  Cameron's  obtaining  anything, 
your  petitioner  supposes  that  he  has  a  full  right  to  revoke  the  agree- 
ment and  treat  it  as  at  an  end,  if  it  ever  had  any  force ;  and  that  the 
most  that  said  Cameron  is  entitled  to  receive  would  be  compensation 
for  the  services  rendered  by  him,  if  any  have  been  rendered.     Your 

Eetitioner,  however,  understands  that  said  Cameron  has  represented 
imself  to  be  the  owner  of  said  claim  by  virtue  of  said  writing ;  but 
your  petitioner  is  confident  that  he  never  sold  or  assigned  said  claim 
to  said  Cameron  or  to  any  one  else,  and  that  said  Cameron  is  not  now 
the  owner  of  said  claim  or  any  part  thereof.  Your  petitioner  supposes 
and  believes  that  he,  as  executor  of  the  last  will  and  testament  oi  said 
Margaret  B.  Cameron,  is  the  only  legal  owner  of  said  claim,  and  the 
only  proper  person  to  prosecute  the  same  ;  that  Congress  ought  to 
pass  an  act  in  his  favor,  as  such  executor,  for  the  amount  justly  due, 
and  that  it  will  then  be  his  duty  to  pay  over  the  same  according  to 
law  and  the  will  of  the  deceased. 

And  your  petitioner  further  represents  and  submits  that  there  will 
be  due  on  said  claim  on  the  30th  day  of  June,  1855,  the  sum  of 
$48,410  33,  which  amount  is  arrived  at  by  casting  interest  on  the 
principal  sum  of  $6,066  34,  up  to  June  30,  1834,  the  amount  due 
at  that  time  being  |27,147  54,  and  deducting  therefrom  the  sum  then 
paid,  being  $5,727  03,  leaving  then  due  $21,420  51,  on  which  cast 
interest  up  to  the  time  specified,  June  30,  1855.  To  this  should  be 
added,  in  the  bill  to  be  passed  by  Congress,  interest  on  the  sum  of 
$21,420  61  from  the  30th  of  June,  1855,  to  the  time  of  payment. 

In  conclusion,  your  petitioner  would  further  represent  that  he  and 
his  wife,  who  is  the  granddaughter  of  said  James  Bell,  are  poor,  with 
a  family  of  children ;  that  Margaret  B.  Cameron,  your  petitioner's 
testate,  died  poor,  having  been  supported  for  some  time  by  your  peti- 
tioner and  his  wife ;  and  he  would  hope  that  this  claim,  which  he 
believes  to  be  honestly  due  and  well  founded,  as  above  stated,  may  re- 
ceive the  fiavorable  consideration  of  this  honorable  Court,  and  of 
Congress. 

Dated  this  28th  day  of  May,  1855. 

RALPH  RICHARDSON, 
Executor  of  the  last  will  and  testament  of 

Margaret  B.  Cameron^  deceased. 


SlATB  OF  NbW  JbR8ET, 

JBseex,  ] 

Personally  appeared  before  me  the  above  Ralph  Richardson,  and 
made  oath  that  the  facts  stated  in  the  above  petition  are  true  to  the 
best  of  his  knowledge  and  belief,  this  30th  day  of  May,  1855. 

SMITH  HALSEY, 
Justice  of  the  Peace. 


RALPH    BIGHARDSQN. 


[Reports  referred  to  in  the  precedin^r  petition  ] 

IN  THE  SENATE  OF  THE  UNITED  STATES, 


JuHB  14,  1854. — Ordered  to  be  printed. 


Mr.  GooPRR  made  the  following 

REPORT. 

[To  accompany  Bill  8.  399.] 

The  Committee  on  Bevolutionary  Glaims,  to  whom  was  referred  the 
memorial  of  the  legal  representatives  of  James  Bell,  late  of  Qhambly^ 
in  the  province  of  Lower  Canada^  deceased^  beg  leave  to  report : 

That  they  have  examined  with  great  diligence  and  care  the  claim 
presented  hj  the  memorialists  in  their  petition  and  the  accompanying 
documents,  and  find  that  it  is  jnst  and  sustained  hy  satis&ctory  proo^ 
This  claim  was  hrought  to  the  attention  of  the  government  as  early  as 
1802,  when  a  report  in  its  favor  was  submitted  to  Congress  by  Albert 
Gallatin,  then  Secretary  of  the  Treasury.  From  the  last  mentioned 
period  until  the  death  of  Mr.  Bell,  in  1814,  the  claim  was  constantly 
prosecuted ;  but  after  his  death  it  was  neglected  by  his  children,  until 
they  learned  that  the  statue  of  limitation  enacted  by  Congress  was  no 
longer  rigidly  enforced,  when  they  again  brought  it  forward  in  the 
shape  of  a  memorial  to  Congress. 

Few  cases  brought  to  the  attention  of  the  committee  have  com* 
mended  themselves  to  their  sense  of  justice  more  strongly  than  this.  On 
the  faith  of  a  proclamation  issued  by  Washington  himself,  and 
addressed  to  the  people  of  Canada,  at  the  time  of  its  invasion  by  Gen- 
eral Montgomery,  Mr.  Bell  not  only  furnished  the  troops  with  supplies 
of  arms,  provisions,  clothing,  munitions  of  war,  timber  and  cordage 
for  the  construction  of  a  flotilla,  but  joined  the  army  in  person,  and 
led  the  assault  on  Fort  Chambly,  at  the  head  of  a  company  of  volunteers^ 
raised  and  equipped  at  his  own  expense.  The  fort  was  captured  and 
Mr.  Bell  was  wounded  ;  but  his  enthusiasm  in  the  cause  of  liberty  did 
not  abate.  His  ample  means  were  all  at  the  disposal  of  the  American 
army,  and  were  contributed  freely  to  ensure  the  success  of  the  expedi- 
tion under  the  orders  of  Montgomery. 

After  the  fall  of  that  gallant  leader  under  the  walls  of  Quebec,  and 
the  retreat  of  the  army,  Mr.  Bell  was  taken  prisioner,  and  would  have 
been  executed  as  a  traitor  but  for  the  influence  of  certain  powerful 
friends  in  Scotland,  which  was  successfully  exerted  with  the  British 
general  in  his  behalf.  Through  their  instramentality  he  was  released  ; 
but  his  fortune  was  gone  ;  and  the  remainder  of  his  life  passed  in 
seeking  the  payment  of  his  claim  against  the  government.     In  1814 
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he  died  in  poverty,  leaving  his  claim  as  a  legacy  to  his  children,  who 
have  been  pursuing  it  for  the  last  quarter  of  a  century. 

In  1834  an  act  was  passed  by  Congress  for  the  relief  of  Mr.  Bell's 
heirs.  This  act  directed  the  accounting  officers  of  the  treasury  to 
settle  the  several  accounts  of  James  Bell  on  equitable  principles  for 
moneys  advanced,  services  rendered,  and  for  stores,  materials  and 
supplies  furnished,  &c.,  with  a  proviso,  however,  inserted  by  the 
Senate,  that  the  sum  to  be  allowed  should  not  exceed  $5,727  03.  In 
pursuance  of  this  act  the  account  was  settled,  and  found  to  amount  to 
127,147  64,  which  was  made  up  of  $6,056  34  principal,  and  $21,091  20 
interest.  There  was  thus  left  due  to  the  heirs  a  balance  of  $329  81 
principal,  and  $21,091  20  interest. 

That  the  claim  was  one  on  which  interest  was  legitimately  due,  a 
reference  to  its  character  very  clearly  makes  manifest.  In  almost  all 
cases  of  like  character  interest  has  been  paid  by  Congress.  Bat  should 
principal  and  interest  both  be  paid,  the  committee  doubt  very  much 
whether  the  memorialists  will  even  then  receive  a  sum  equal  to  that 
which  their  ancestor  expended  in  the  first  place. 

Jn  the  course  of  his  long  imprisonment,  and  the  compulsion  which 
he  was  under  to  keep  his  vouchers  out  of  the  sight  of  the  enemy,  by 
whom  they  would  have  been  used  as  evidence  against  him,  many  of 
them,  according  to  the  proof  before  the  committee,  were  lost  or  des- 
troyed. It  is,  therefore,  believed  that  a  large  portion  of  the  original 
claim  remains  unsubstantiated,  in  consequence  of  the  loss  and  de- 
struction of  the  vouchers. 

For  this  reason,  amongst  others,  the  committee  are  of  opinion  that 
the  $329  31,  with  interest  thereon  from  the  time  of  the  former  settle- 
ment, together  with  the  balance  of  interest  then  remaining  unpaid, 
are  justly  due  to  the  memorialists.  They,  therefore,  report  a  bill  in 
conformity  with  this  view  of  the  case,  and  annex  to  their  report  the 
reports  of  several  committees,  both  of  the  Senate  and  House. 


In  the  House  of  Repbbsbntahvbs,  February  8,  1849. 

Mr.  Butler,  from  the  Committee  on  Revolutionary  Claims,  made  the 

following  report : 

The  Committee  on  Revolutionary  Claims,  to  whom  loas  referred  the 
memorial  of  the  legal  representatives  of  James  Bell,  late  o/Chamblyf 
deceased,  praying  the  balance  due  from  the  United  States,  have  had 
the  same,  tvith  the  accompanying  documents,  under  consideration,  and 
make  thefollotoing  report : 

The  original  merits  of  this  claim  have  been  heretofore  examined  by 
committees  in  the  Senate  and  House,  and  reports,  fully  setting  fourth 
the  particular  circumstances  under  which  the  claim  arose,  and  scrut- 
inizing its  justness,  have  been  made.     The  committee  refer  4x>  a  report 
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made  from  the  committee  of  the  House  by  Mr.  Young,  January  16, 
1834,  and  one  by  Mr.  Leigh,  in  the  Senate,  February  2,  1835.  No 
one  can  examine  the  documents  and  read  these  reports  without  being 
satisfied  that  the  original  claim  was  highly  meritorious.  The  com- 
mittee adopt  these  reports,  and  print  them  herewith. 

On  the  30th  June,  1834,  an  act  of  Congress  was  passed  for  the  relief 
of  the  heirs  of  James  Bell,  directing  the  proper  accounting  oflScers  of 
the  treasury  to  settle  the  several  accounts  of  James  Bell,  late  of  Cham- 
bly,  in  the  British  province  of  Lower  Canada,  on  equitable  principles, 
for  moneys  advanced,  services  rendered,  and  for  stores,  materials,  and 
supplies,  &c.,  with  this  proviso,  however,  that  the  sum  to  be  allowed 
said  heirs  shall  not  exceed  the  sum  of  five  thousand  seven  hundred 
and  twenty-seven  dollars  and  three  cents.  In  pursuance  of  this  act, 
the  account  was  settled  by  the  accounting  officers  of  the  treasury,  and 
a  balance  stated  to  be  due  from  the  United  States  of  |27,147  64. 
This  sum  is  made  up  of  a  balance  of  principal,  $6,056  34,  ascertained 
on  settlement  by  the  officers  of  the  Treasury  Department  of  the 
accounts  of  James  Bell,  under  the  act  of  1834,  and  interest  on  the 
same,  from  the  15th  June,  1776,  the  time  of  closing  the  account,  to 
the  30th  June,  1834,  the  time  of  the  settlement  and  statement  of  the 
balance  due,  by  the  Auditor,  as  appears  from  a  certified  copy  of  the 
account  submitted  to  the  committee. 

By  this  act  of  1834,  the  "  proper  accounting  officers  of  the  treas- 
ury "  were  made  the  arbitrators  between  the  claimants  and  the  United 
States,  and  their  decision  is  in  the  nature  of  a  judgment  against 
the  party  found  to  be  indebted.  Of  the  amount  found  to  be  due,  the 
United  States  have  paid  a  part  only  of  the  principal,  and  none  of  the 
interest.  A  balance  of  $329  31  of  the  principal  is  unquestionably  due, 
but  the  interest  has  not  been  allowed,  because,  it  is  said,  the  act  of 
1834  does  not  authorize  it.  The  act  of  1834  says  nothing  about  in- 
terest, and  therefore,  in  terms,  does  not  exclude  it ;  and  the  committee 
think  that  a  settlement  of  the  accounts,  in  pursuance  of  that  act, 
would  give  the  claimants  interest.  In  the  first  place,  the  claim  is  of 
a  highly  meritorious  character,  being  *'for  moneys  advanced^  services 
rendered,  and  for  stores,  materials,  and  supplies  of  various  kinds 
furnished,  &c,,  by  him  (James  Bell)  to  the  troops  of  the  United 
States,  and  for  the  construction  of  vessels-of-war,  and  for  wood  for  the 
garrison,  including  timber,  taken  to  Ticonderoga,  and  excluding  the 
charge  for  loss  on  continental  money."  Over  two  thousand  dollars  of 
the  items  allowed  is  for  **  money  advanced,"  and  the  residue  is  for 
''  supplies  "  principally.  In  the  next  place,  the  act  directs  that  the 
accounts  shall  be  settled  '^  on  equitable  principles."  This  direction 
surely  would  not  be  complied  with  if  interest  were  disallowed.  It 
would  be  inequitable  and  unjust  to  refuse  it.  Debts  due  from  indivi- 
duals bear  interest,  and  why  should  not  the  debts  of  the  government? 
And  in  this  case,  in  order  to  do  justice,  it  is  particularly  necessary  to 
allow  interest,  for  it  is  the  fault  of  the  government,  and  not  of  the 
claimant,  that  the  principal  was  not  pai4  long  since.  The  claim  was 
presented  as  early  as  1794,  and  faithfully  pursued  until  at  last  a  set- 
tlement was  made  and  the  balance  ascertained,  which  balance  was  as 
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justly  due  on  the  16th  June,  1*776,  as  it  was  on  the  30th  June,  1834, 
when  the  account  was  stated. 

It  is  helieved,  also,  that  interest  is  dne  according  to  the  laws  of 
Congress  and  the  practice  of  the  Treasury  Department.  It  is  stated, 
in  a  compilation  of  the  resolves  and  acts  of  Congress,  called  reyolu- 
tionary  claims,  made  by  order  of  Congress,  that,  ^^by  the  laws  or 
resolutions  of  the  old  Congress,  interest  was  allowed  on  all  claims,  and 
to  all  creditors  of  the  United  States,  from  the  time  payment  became 
due.  There  are  a  great  number  of  resolutions  of  Congress  to  this  effect. 
Brference  is,  however,  particularly  made  to  that  of  3d  June,  1784. — (See 
journals  of  old  Congress,  vol.  4,  page  443.) 

The  resolution  referred  to  is  in  these  words,  viz :  ^^  That  an  interest 
of  six  per  cent,  per  annum  shall  be  allowed  to  all  creditors  of  the 
United  States  for  supplies  furnished,  or  services  done,  from  the  time 
the  payment  became  due.*' 

Many  cases  are  enumerated  in  which  interest  has  been  allowed. 

Nineteen  cases,  among  which  was  the  one  now  under  consideration, 
passed  the  House  of  Representatives  at  the  first  session  24th  Con- 
gress, with  interest.  These  bills  passed  the  Senate  during  the  last 
two  days  of  the  session,  but  with  regard  to  interest  it  was  agreed,  as 
it  is  said,  that  the  interest  should  be  stricken  out,  without  prejudice  to 
the  rights  of  the  parties^  each  to  be  adjusted  thereafter  according  to  its 
merits,  or  by  general  rule^  if  any  should  be  adopted.  On  most  of 
these  cases  interest  appears  to  have  been  subsequently  allowed ;  and 
in  the  case  of  James  Bell,  at  the  second  session  23d  Congress,  a  bill 
was  reported  in  the  Senate  for  the  interest  on  the  claim,  out  was  not 
acted  on.  The  bill  was  renewed  the  second  session  of  the  24th  Con- 
gress, passed  the  Senate,  but  was  not  finally  acted  on  in  the  House. 

It  is  stated  in  the  compilation  before  referred  to,  which  was  made 
in  pursuance  of  a  resolution  of  11th  April,  1836,  that  seventeen  hun* 
dred  and  fifty-four  cases  had  been  allowed  wUh  interest^  and  fifty-four 
without  interest. 

It  appears,  also,  from  a  report  of  the  Register  of  the  Treasury,  made 
in  1836,  that  all  certificates  of  public  debt  issued  by  the  Register  of 
the  Treasury,  by  the  commissioner  of  army  accounts,  and  by  the  com- 
missioners for  settling  the  accounts  of  individuals  in  the  several  States, 
and  in  the  quartermaster's,  commissary's,  marine,  and  clothing  de- 
partments, for  services  renderedy  or  supplies  furnished  during  the  war 
of  the  revolution,  or  in  fulfilment  of  promises  contained  in  any  ordi- 
nance or  resolution  of  the  old  Congress,  were  on  interest  at  six  per  cent, 
from  the  termination  of  the  service,  or  from  the  time  the  supplies  were 
furnished. 

The  committee,  being  of  the  opinion  that  the  balance  of  the  princi- 
pal, viz :  $329  31,  and  the  interest  as  originally  stated  by  the  account- 
mg  officer,  ought  to  be  paid  to  the  legal  representatives  of  James  Bell, 
report  a  bill  accordingly. 


BALPH    RIGHABD80N. 


In  Senate  of  the  Unitiq)  States,  February  2,  1835. 

The  CcmmiUee  on  BevcluUonary  CflaimSy  to  whom  ivaa  referred  the 
memorial  of  Daniel  Cameron  and  Margaret ,  his  toife^  legal  repreaenia- 
tivee  of  James  Belly  deceased ^  report : 

That  William  Bell  and  the  memorialist,  Margaret  Cameron,  claim- 
ing, as  the  only  children  and  heirs-at-law  of  James  Bell,  late  of 
Chambly,  in  the  proTince  of  Lower  Canada,  deceased,  preferred  their 
petition  to  the  House  of  Representatives  at  the  last  session  of  Congress, 
praying  remuneration  and  compensation  for  advanoes  of  money,  sup^ 
plies  Airnished,  and  services  rendered  by  their  father,  James  Bell,  to 
and  for  the  American  army  in  Canada,  from  the  fall  of  the  year  17*76, 
till  Jane,  1776.  The  merits  of  the  claim  seem  to  have  been  examined 
very  carefully  by  the  committee  on  revolutionary  claims  of  that  House, 
which  made  a  full  and  detailed  report  on  the  subject.  Upon  the 
case  stated  in  that  report,  the  committee  recommended,  and  the  House 
passed  a  bill  providing  for  the  adjustment  of  the  claim  by  the  proper 
officers  of  the  Treasury,  and  for  payment  of  the  principal  sum  which 
should  be  found  due,  with  interest  thereon  from  the  time  when  the 
debt  accrued.  When  this  bill  came  to  the  Senate,  it  was  so  amended 
as  to  provide  that  not  more  than  |5,727  03  of  the  principal  should  be 
paid,  and  to  disallow  interest  altogether  ;  and  with  these  amendments 
the  act  passed  for  the  relief  of  the  petitioners.  Upon  the  adjustment 
of  the  account  at  the  Treasury,  it  was  found  that  the  principal  sum 
justly  due  to  the  claimants  was  $6,056  34,  to  which  was  applied  the 
sum  of  $5,728  03,  appropriated  by  the  act,  leaving  a  balance  of 
$329  31  principal  still  due  to  the  petitioners. 

The  memorialists  now  ask  that  the  above  balance  of  the  principal, 
($329,31,)  and  the  interest  on  the  whole  debt  originally  due  them, 
computed  from  the  time  the  claim  accrued,  may  be  allowed  and  paid 
them. 

The  report  made  by  the  Committee  on  Revolutionary  Claims  of  the 
House  of  Bepresentatives  at  the  last  session  on  this  claim  is  hereto  ap- 
pended. By  that  report  it  appears  that  moneys  were  advanced,  and 
sundry  supplies  furnished  by  the  said  William  Bell,  deceased,  to  the 
American  army  in  Canada,  between  the  fall  of  the  year  1775  and 
June,  1776 ;  and  that  he  also  rendered  personal  services,  exposing 
himself  to  great  losses,  to  imprisonment,  and  jeopardy  of  life.  That 
he  took  the  earliest  opportunity  practicable  to  present  his  pecuniary 
claims  to  Congress.  That  probably  the  claim  and  the  proofs  of  it  were 
in  fact  lodged  in  the  public  offio-es  shortly  after  the  peace.  That  in 
1794  Mr.  Bell  came  from  Canada  to  Philadelphia,  to  attend  to  the 
claim  in  person,  and  obtain  payment  of  the  debt  due  to  him,  and  found 
at  the  treasury  no  obstacle  to  his  claim  but  the  then  statute  ot  limita- 
tions. That  he  thereupon  applied  to  Congress  for  relief,  and  though 
the  committee  to  which  the  claim  was  referred  reported  that,  from  the 
particular  situation  of  the  claim,  and  its  high  merits,  the  statute  of 
limitations  ought  to  be  waived  in  regard  to  it,  the  session  passed  off 
without  any  provision  being  made  for  the  satisfaction  of  it.     That  Mr. 
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Bell  afterwards  appointed  an  accent  to  prosecute  the  claim  for  him, 
who  frequently  presented  it  to  Congress.  That  in  1802  a  very  favor- 
able report  was  made  on  it  to  the  House  of  Representatives  by  Mr. 
Gallatin,  then  Secretary  of  the  Treasury,  to  whom  it  was  referred; 
but  that  report^  after  suggesting  reasons  for  believing  that  Mr.  Bell 
had  used,  perhaps,  all  means  in  his  power  to  obtain  an  early  settle- 
ment of  his  claim,  referred  the  expediency  of  opening  the  statute  of 
limitations  back  again  to  Congress.  That  the  claim  was  again  pre^ 
sented  to  Congress  in  1810,  and  repelled  only  on  the  ground  of  the 
statute  of  limitations.  That  Mr.  Bell  died  in  1814,  and  that  his  chil- 
dren never  presented  the  claim  till  they  found  that  the  policy  of  the 
statute  of  limitations  was  no  longer  rigidly  enforced,  but,  on  the  con- 
trary, was  entirely  disregarded. 

Upon  this  state  of  facts,  approved  as  just  and  true  by  both  Houses 
of  Congress,  in  the  act  passed  for  paying  claimants  their  principal,  it 
seems  to  your  committee  that  the  government  ought  to  have  made 
provision  for  the  satisfaction  of  the  claim,  with  interest  from  the  time 
it  accrued,  as  soon  as  it  was  presented,  which,  it  is  admitted,  was 
probably  early  after  the  peace  That  provision  ought  to  have  been 
made  for  the  payment  of  the  principal,  with  like  interest,  in  1794,  in 
1802,  and  in  1810,  when  the  claim  was  presented  to  Congress  and  its 
justice  admitted.  And  that,  in  rendering  justice  to  the  claimants  at 
the  late  day  at  which  it  was  at  last  proposed  to  be  rendered  to  them, 
it  behooved  Congress  to  render  full  justice — that  is,  to  pay  the  claim- 
ants the  principal  due  to  them,  with  interest  thereon  from  the  time 
the  debt  accrued. 

Therefore,  the  committee  report  a  bill,  providing  forthe payment  of 
the  balance  of  the  principal  due  the  memorialists,  and  of  the  interest 
stated  by  the  officers  of  the  treasury  to  be  due  on  the  whole  amount 
of  the  principal  debt. 


In  the  House  op  Bepresentatives,  January  16,  1834. 

Mr.  Young,  from  the  committee  on  Revolutionary  Claims,  made  the 

following  report : 

Ihe  Commiitee  en  Revolutionary  Claims y  to  tchom  was  re/erred  the  peti- 
tion of  William  Bell  and  Margaret  Cameron^  (wife  of  Daniel  Cam" 
eron,)  only  children  and  heirs-at-law  of  James  Bdl,  lafe  of  Chambly, 
in  the  province  of  Lower  Canada,  report  : 

This  claim  having  been  of  long  standing,  and  its  merits,  as  pre- 
sented, depending,  in  some  measure,  on  the  peculiar  circumstances 
attending  its  origin,  progress,  and  continuance,  the  committee  deem 
it  their  duty  to  the  House  to  give  the  facts  connected  with  it  some- 
what in  detail. 

The  petition  states,  in  substance,  that  in  the  fall  of  the  year  1775, 
when  the  advance  of  the  army  of  the  United  States  entered  Canada, 
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James  Bell,  the  father  of  the  memorialist,  resided  in  Ohamble,  or 
Chambly,  in  that  province,  doing  business  as  a  merchant ;  that  when 
the  troops  entered  the  province,  a  proclamation,  in  the  name  of  Gen- 
eral Washington,  was  distributed  amongdt  the  inhabitants,  desiring 
them  to  remain  in  quietness  at  home,  or  join  the  army  and  assist  in 
the  cause  of  liberty.  The  proclamation  also  invited  the  inhabitants 
to  furnish  "  such  supplies  as  the  country  afforded,"  and  pledged,  not 
only  the  government  of  the  United  States,  but  GJeneral  Washington 
himself,  in  express  terms,  that  '^  ample  compensation"  should  be 
made. 

Belying  on  the  proclamation,  and  inclined  to  the  spirit  of  freedom, 
Mr.  Bell  immediately  attached  himself  to  the  cause  and  fortunes  of 
the  United  States,  and,  during  the  night,  assisted  in  raising  those 
volunteers  which  it  is  well  known  constituted  the  principal  force  in 
the  attack  on  Fort  Chambly,  and  before  daybreak  joined  the  very  in- 
adequate force  which  had  arrived  there  under  Major  Brown ;  and, 
being  well  acquainted  with  the  fortification,  led  the  way  in  the  assault, 
which  soon  terminated  in  the  capture  of  the  fort,  and  the  surrender  of 
the  garrison,  prisoners  of  war. 

Mr.  Bell  having  now  forfeited  the  favor  of  the  friends  of  the  crown, 
and  staked  his  all  in  the  issue  of  the  struggle,  yielded  not  only  his 
own  personal  services,  but  his  whole  means  and  credit,  to  aid  and  sus- 
tain the  invading  army. 

General  Montgomery^  arriving  there  soon  after,  employed  Mr.  Bell 
in  transporting  his  boats  from  Lake  Ohamplain  to  the  St.  Lawrence, 
at  La  Prairie,  and,  before  he  left  that  vicinity,  from  a  knowledge  of 
his  zeal,  activity,  and  usefulness,  constituted  him  a  kind  of  public 
agent  to  superintend  the  artificers  employed  in  repairing  the  fortifi- 
cations there,  and  to  procure  the  materials,  and  also  to  procure  mate- 
rials for  building  certain  gondolas  and  other  boats  ordered  to  be  built 
by  a  resolution  of  Congress,  in  which  service  he  was  afterwards  con- 
tinued by  regular  appointments,  from  General  Wooster  and  other  gen- 
eral officers,  till  the  final  departure  of  the  United  States  troops  from 
that  place  in  June,  1776,  during  all  which  time,  in  addition  to  his 
personal  services,  he  furnished  supplies  to  the  garrison,  of  almost 
every  kind,  from  his  own  store,  in  the  neighborhood,  together  with 
many  materials  for  the  purposes  before  mentioned,  and  for  a  consid- 
erable time  paid  the  workmen  under  his  superintendence  out  of  his 
own  funds.  And  these  services,  supplies,  and  advances,  together  with 
the  expense  in  the  transportation  or  the  boats  to  the  St.  Lawrence,  as 
before  mentioned,  constitute  the  claim  now  under  consideration.  The 
representation  that  Mr.  Bell  assisted  in  raising  the  volunteers,  and 
led  the  army  in  the  assault,  is  not  expressly  stated  in  the  testimony ; 
but  his  zeal,  activity,  and  readiness  to  do  and  supply  everything  in  hi& 
power  is  very  fulJy  and  distinctly  proved,  as  well  as  implied,  from 
the  language  and  nature  of  the  correspondence  with  him  while  thuB 
employed. 

All  the  other  representations  which  are  in  any  way  material  to  a  gene- 
ral understanding  of  the  claim,  and  its  merits  thus  far,  are  confirmed 
by  the  history  of  those  times,  the  proclamation  of  General  Washing- 
ton, on  file  with  the  petition,  the  correspondence  of  the  officers  of 
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the  army  with  Mr.  Bell  at  the  time,  together  with  their  special  cer- 
tificates to  some  of  the  larger  items,  and  their  general  certificates 
since,  embracing  the  whole  time,  and  recognizing  their  general  cor- 
rectness. 

The  petitioners  (by  way  of  showing  that  their  claim  ought  not  to 
be  prejudiced  because  payment  has  oeen  so  long  deferred)  farther 
state  what  is  a  well  known  fact,  that  our  troops  were  unexpectedly 
under  the  necessity  of  abandoning  and  destroying  the  works  at  Fort 
Ohambly,  and  other  places,  and  of  retreating  with  all  despatch  out  of 
the  province,  leaving  no  time  or  opportunity  for  settling  accounts. 
Mr.  Bell,  however,  collected  and  arranged  his  papers  as  well  as  the 
circumstances  would  permit,  overtook  the  retreating  army  at  St. 
John's,  and  delivered  over  his  accounts  to  Greneral  Hazen,  who  en- 
gaged to  see  them  speedily  adjusted  and  settled  with  the  United 
States  government,  and  the  avails  transmitted.  The  circumstance  is 
of  considerable  importance  in  the  further  history  of  this  case,  and  its 
claim  to  attention  and  favor  is  distinctly  stated  by  General  Hazen, 
with  the  particular  circumstances  of  the  manner  of  his  adjusting  and 
bestowing  them  for  safe  keeping. 

A  British  force  now  took  possession  of  Fort  Chambly,  and  re-estab- 
lished the  authority  of  the  crown  in  that  region,  and  Mr.  Bell,  as  is  al- 
leged, and  as  might  well  be  expected  from  his  recent  conduct,  was  im- 
mediately arrested  for  high  treason,  and  thrown  into  prison,  and  after 
a  long  confinement  escaped  with  his  life,  through  the  intercession  of 
some  Scotish  friends,  during  a  temporary  relaxation  of  rigor,  while 
Sir  Guy  Carleton  was  absent  in  England,  and  that  on  condition  of  hu 
keeping  himself  in  obscurity.  As  soon  as  peace  was  established  be- 
tween the  two  governments,  and  Mr.  Bell  was  released  from  these 
embarrassments,  he  renewed  his  exertions  to  obtain  compensation  for 
his  claims,  and  sent  a  power  of  attorney  to  General  Hazen,  with  full 
powers  to  represent  him,  and  close  his  accounts  with  the  United  States; 
but  before  anything  was  efiected,  General  Hazen  was  seized  with  the 
dumb  palsy,  as  is  a  well  known  fact,  and  continued  for  some  years 
unable  to  either  write  or  speak.  Finding  his  affairs  in  this  situation, 
in  1794  Mr.  Bell  came  from  Canada  to  Philadelphia  to  attend  to  his 
claim  in  person  with  the  government.  But  now  he  found  his  claim 
barred  by  the  statute  of  limitations ;  and  though  it  seemed  to  be  ad- 
mitted that  his  account  had  been  previously  presented  at  the  proper 
office,  and  during  the  suspension  of  the  act  ot  limitation,  yet  it  was 
decided  that  the  suspension  could  not  be  applied  to  him,  as  he  was 
not  an  inhabitant  of  the  United  States.  Mr.  Bell  then  applied  to 
Congress  for  redress^  and  though  the  committee  to  whom  it  was  re- 
ferred reported  that,  from  the  particular  situation  of  the  claim,  and 
its  high  merits,  the  statute  of  limitations  ought  to  be  waived  with 
regard  to  it,  the  session  passed  off,  and  Mr.  Bell  was  obliged  to  return 
home  disappointed,  discouraged,  and  poor,  and  unable  afterwards  to 
attend  on  Congress.  He,  however,  appointed  one  Peter  Mills  his 
agent  to  prosecute  his  claim,  who,  it  seems  by  the  files,  frequently 
presented  it  to  Congress,  and  in  1802  a  very  iiEtvorable  report  was 
made  on  it  to  the  House  of  Representatives  by  Mr.  Gallatin,  then 
Secretary  of  the  Treasury,  to  whom  it  had  been  referred;  but  this 
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report,  after  snggesting  the  reasons  for  believing  that  Mr.  Bell  had 
Qsed,  perhaps,  all  the  means  in  his  power  for  an  early  settlement  of 
his  claim,  referred  the  expediency  of  opening  the  statute  of  limitations 
back  on  Congress  again.  In  1810  his  claim  appears  again  to  be  be- 
fore Congress,  and  the  claim  again  critically  examined,  and  its  merits 
earnestly  urged;  but  still  the  statute  of  liitiitations  resisted  every 
attack  and  every  appeal.  In  1814  Mr,  Bell  died  in  poverty,  broken 
down  with  age,  disappointment  and  misfortune.  His  children,  learn- 
ing that  the  absolute  dominion  of  the  statute  of  limitations  had  been 
shaken,  have  taken  courage,  and  again  presented  this  dlaim. 

From  a  careful  consideration  of  these  facts,  the  committee  feel  war- 
ranted in  coming,  in  this  stage  of  the  investigation,  to  these  general 
conclusions.  In  the  first  place,  that,  in  the  language  of  Mr.  Galla- 
tin, in  the  report  referred  to,  Mr.  Bell  '*  did,  in  the  years  1775  and 
1776,  render  services  and  furnish  supplies,  to  an  indefinite  extent  and 
amount,  to  the  continental  army  in  Canada,  and  that  it  is  probable 
that  he  has  never  received  any  compensation."  And,  in  the  second 
place,  that  the  claims  ought  not  to  be  prejudiced  by  this  long  lapse  of 
time,  "  on  account  of,"  in  the  further  language  of  Mr.  Gallatin's  re- 
port, ^'  the  precipitate  retreat  of  the  American  army  from  Canada ; 
of  the  petitioner's  being  a  resident  in  that  province ;  and  of  his  having 
nsed,  perhaps,  the  best  means  in  his  power,  under  those  circumstances, 
to  have  his  accounts  settled  at  an  early  period." 

Having  come  to  these  general  conclusions,  the  committee  will  pro- 
ceed to  examine  the  items  of  the  account  and  their  vouchers  more  par- 
ticularly. These  several  accounts,  as  before  stated^  extending  during 
the  whole  time  the  American  army  had  possession  of  Fort  Chambly, 
are  in  separate  bills,  made  up  from  one  date  to  another,  mostly  under 
separate  heads,  according  to  the  nature  of  the  accounts,  whether 
materials,  advances,  or  supplies;  having  also  reference  to  the  several 
oflScers  who  successively  or  occasionally  had  the  command  or  direction 
of  the  plain  or  subject  matter.  They  exhibit,  also,  the  several  items, 
with  the  date  of  delivery ,  and  generally  the  person  to  whom  delivered ; 
and  in  the  case  of  the  advances  to  the  artificers,  the  days  of  service, 
the  separate  prices  of  each,  together  with  the  particular  kind  and  plan 
of  employment  in  which  they  were  severally  engaged  ;  in  short,  they 
exhibit  every  appearance  of  being  from  the  original  entries  at  the  time, 
and  the  bills  now  exhibited  appear,  from  various  memorandums  on 
them,  and  references  to  them  in  reports  made,  to  be  the  claims  as 
originally  presented.  8ome  of  the  more  prominent  items  are  certified 
by  officers  knowing  to  their  delivery.  General  Hazen,  Major  Butter- 
field,  Captain  Hamtramck,  and  others,  specify  many  of  the  articles 
Mr.  Bell  was  in  the  habit  of  furnishing,  and  bear  testimony  to  hia 
readiness,  at  all  times,  to  furnish  whatever  was  in  his  power ;  and 
each  account  is  duly  sworn  to  by  Mr.  Bell  himself.  This,  it  must  be 
presumed,  is  the  amount  of  testimony  his  case  was  susceptible  of;  for 
it  will  be  recollected  that  General  Montgomery  was  slain  in  a  few 
weeks  after  he  left  Fort  Chambly;  General  Thomas  died  in  the  spring, 
not  long  after  he  arrived  in  Canada;  General  Wooster  received  his 
mortal  wound  early  the  next  spring,  and  General  Arnold  was  soon  in 
a  situation  not  to  be  consulted  on  such  subjects;  and  it  might  be 
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added,  if  necessary,  that  a  number  of  officers,  Major  Biitterfield  and 
others,  who  had  been  on  duty  in  that  region,  were  prisoners  to  the 
British  Colonel  McLeon  for  some  time  near  the  close  of  the  cam- 
paign. General  Thompson  and  Colonel  Irwin  were  also  made  prisoners 
about  the  same  time.  By  a  resolution  of  Congress,  the  revolution, 
ary  officers  in  the  southern  department,  or  a  portion  of  them,  were 
permitted  to  substantiate  their  claims  by  their  own  oaths,  from 
the  necessity  of  the  case,  it  being  utterly  impossible  to  procure  regu- 
lar vouchers  to  all  their  transactions  in  such  a  confused  state  of  war- 
fare as  prevailed  at  many  times  in  many  places.  Mr.  Bell  was  also 
an  officer  in  whom  the  government,  or  its  officers,  had  placed  special 
confidence,  and  was  situated  amidst  similar,  and  in  many  respects 
greater  difficulties.  There  seems  to  be  no  reason,  therefore^  why  he 
should  not  receive  similar  privileges.  In  the  case  of  the  heirs  of 
Francis  Cazeau,  settled  as  late  as  181*7,  the  precedent  is  much  stronger 
in  Mr.  Bell's  favor,  being  almost  a  parallel  case  in  all  parts.  Mr. 
Cazeau  was  not  a  known  officer,  to  be  sure,  but  one  in  whom  the  gov- 
ernment placed  special  confidence,  as  the  testimony  in  his  case  shows; 
his  was  then  a  single  case  like  this.  He  resided  in  Canada,  and  bad 
furnished  supplies  a  part  of  the  same  time  with  Mr.  Bell,  for  a  portion 
of  the  army  further  aown  the  St.  Lawrence. 

In  the  progress  of  this  claim  the  oath  of  Mr.  Cazeau  was  directed 
to  be  received  in  support  of  it  by  a  special  resolve  of  Congress. 

The  committee  have  taken  into  consideration  some  objections  that 
mij]:ht  arise  in  view  of  this  claim. 

It  might  be  inquired,  in  the  first  place,  why  these  supplies  were  so 
little  connected  with  the  proper  contracting  officers'  accounts,  and  were 
not  furnished  through  them.  It  appears,  by  the  correspondence  on 
file,  and  the  style  of  the  accounts  seem  to  imply  it,  that  a  particular 
discretion  was  allowed  to  Mr.  Bell,  and  confided  to  him;  and  that, 
for  certain  reasons,  probably  on  account  of  the  state  of  things  there, 
for  the  same  appears  in  Mr.  Cazeau' s  case,  he  was  treated  as  somewhat 
independent  of  ordinary  drections,  as  it  appears  that  orders  and  direc- 
tions were  often  given  to  him  to  be  communicated,  or  not,  as  he  might 
see  fit,  to  the  commanding  officers  at  the  fort.  It  may  also  be  noticed 
here  that  it  appears,  incidentally,  from  papers  on  file,  that  he  had  other 
transactions  with  the  quartermaster,  and  that  certain  articles,  which 
are  proved  by  Mr.  Bell's  certificates*  to  have  been  delivered  to  the 
garrison,  are  not  charged  in  his  present  account,  because  they  were 
to  be  accounted  for  by  the  quartermasters  with  whom  he  had  in  these 
cases  contracted. 

Again,  it  may  be  inquired  whether  it  is  possible  or  probable  that 
the  charges  in  question  have  remained  unpaid.  The  facts  just  stated 
relieve  the  difficulty,  in  some  measure,  by  showing  that  not  all  the 
supplies  which  Mr.  Bell  furnished  gkt  the  time  were  charged  or  claimed 
in  this  account.  And,  as  a  more  general  consideration,  it  may  be  re- 
membered that  the  testimony  clearly  shows  that  these  accounts  were 
delivered  to  General  Hazen,  at  St.  John's,  at  the  time  these  services 
and  supplies  unexpectedly  closed — an  officer,  probably,  who  knew  as 
much  about  the  account,  and  the  state  of  things  as  they  existed,  as  any 
other ;  and  that  they  have  been  claimed  and  insisted  on,  at  short  in- 
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tervals,  ever  since ;  and  what  is  more  conclusive^  were  critically  ex- 
amined, as  the  papers  show,  at  Philadelphia,  in  1794,  when  the  re- 
turns of  the  armj,  and  the  accounts  of  the  disbursing  officers,  were 
then  in  existence,  and  any  advances  by  them  to  Mr.  Bell  would 
have  appeared  as  part  of  these  claims.  Yet  no  one  account,  certifi- 
cate, report,  or  examination,  of  which  so  many  have  been  made  iii 
this  case,  under  the  scrutinizing  feeling  of  those  times,  including  the 
scrutinizing  eye  ot  office  of  Mr.  Gallatin,  has  cast  the  least  shade  of 
suspicion  or  doubt  on  the  genuineness  and  correctness  of  these  ac- 
counts as  presented,  except  in  one  item,  and  that  the  committee  are  not 
disposed  to  allow,  not  for  any  doubt  of  the  accuracy  of  the  charge 
itself,  but  on  account  of  the  settled  practice  of  the  government.  This 
charge  is  for  loss  sustained  on  continental  money  paid  him  by  the  offi- 
cers and  others  on  their  private  accounts.  The  committee,  therefore, 
under  all  the  circumstances  of  this  case,  conclude  that  both  justice 
and  precedent,  the  pledge  of  General  Washington,  and  the  iaith  of 
the  government,  require  that  this  case  should  now  be  settled  at  the 
proper  offices  where  such  claims  are  usually  examined  and  settled. 

The  committee  therefore  report  a  bill  in  conformity  with  the  prin- 
ciples expressed  in  this  report. 


Treasury  Depariment, 
Register's  Office,  February  9,  1857. 

Sir  :  In  compliance  with  the  reference  of  the  letter  of  the  chief 
clerk  of  the  Court  of  Claims,  inclosing  an  order  of  said  Court  in  the 
case  of  '^  Ralph  Richardson  et  al.  vs.  The  United  States,"  I  have  the 
honor  to  transmit  herewith  copies  of  the  papers  on  file  in  this  office 
upon  which  the  claim  of  the  heirs  of  James  Bell,  deceased,  was  audited 
and  settled  under  the  act  of  June  30,  1834,  entitled  '^  An  act  for  the 
relief  of  the  heirs  of  James  Bell,  deceased." 

It  appears  by  the  records  of  this  office  that  the  amount  found  due 
on  said  settlement,  five  thousand  seven  hundred  and  twenty-seven 
dollars  and  three  cents,  ($5,727  03,)  was  paid  by  warrant  dated  Oc- 
tober 4j  1834,  in  favor  of  Samuel  Burch,  attorney  of  the  daughter  and 
assignee  of  Margaret  Bell,  the  widow  and  devisee  of  James  Bell, 
deceased. 

This  is  all  the  information  in  this  office  tending  to  elucidate  said 
claim. 

The  letter  of  the  chief  clerk  and  the  order  of  the  court  are  herewith 
returned. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant,  . 

P.  BIGGER,  RegUter. 

Hon.  James  Gutorie, 

Secretary  of  the  Treasury. 
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Chamblt,  1775* 
Major  Brown,  Continental  Army^ 

To  Jam^  Bell,  dr. 

Ta.    Sol. 

October  16.3  gals,  rum,  per  Sergt.  Taylor,  at  6  liyres  per  gal.     18  00 

**         17.  Segals  rum,  per  Sergt.  Taylor,  at  6  livres  per  gal.     18  15 

"        22.  Cash  paid  the  French  doctor 32  00 

^^        23.  ^  pound  green  tea 9  00 

'<         25.  83  gallons  rum,  at  6  ta.  per  gallon 498  00 

**         30.  100  pounds  gunpowder,  at  -5^  sol.  per  pound....  450  00 

60  spike  nails 15  00 

22  two-inch  plank,  at  ^  sol 33  00 

25  ten-inch  boards,  at  9  sol 18  15 

1  saddle,  complete 80  00 

Livres 1173    lO 

Equal  to  195yV  Spanish  dollars. 

James  Bell,  of  Chambly,  came  before  me,  James  McGill,  esq.,  one 
of  his  Majesty's  commissioners  of  the  peace,  and  made  oath  that  the 
above  account  of  one  hundred  and  ninety-five  and  seven-twelfths  Span- 
ish dollars  is  justly  owing  and  due  to  him. 

Sworn  at  Montreal,  June  21,  1786. 

JAMES  McGILL,  G.  P. 

Livres  1,173  10  sols.  =  £68  13«.  6d,     Equal  to  $234  66. 


Account  of  expenses  paid  by  James  Bell  to  Captain  De  Prery/or  trans- 
pofting  twenty-:four  batteaux  to  La  Prairie^  by  order  General  Moftdr 
goraeryy  viz :  November  6,  1775. 

£.         J. 

To  32  days'  work  by  men  furnished  by  Capt.   De  Prery,  at 

2s.  per  diem 3        4 

Cash  paid  for  working  the  batteaux  up  the  Little  river,  at 

6s,  each 7        4 

Cash  paid  for  transporting  the  batteaux  from  the  Little 

river  to  the  common  at  Le  Prairie,  at  248.  each 28      16 

Cash  paid  for  five  carriages  on  day-waiting  for  the  batteaux       6        0 

Cash  paid  for  a  cart  sent  to  Le  Prairie  with  a  box 6 

Cash  paid  for  a  horse  sent  express  to  Le  Prairie 6 

Cash  paid  for  twelve  bushels  of  wheat,  at  6s.  per  bushel....       3      12 
Cash  paid  for  four  quarters  of  beef,  500  weight,  at  4s.  per 

weight 6        0 

Cash  paid  for  four  men,  with  their  horses,  each  two  days, 
getting  the  batteaux  over  the  mill-dam  at  Little  river,  at 
6s.  per  day,  as  per  receipt  of  Pierre  Boileau,  captun 
militia ••«•••••», • 2        8 
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Louis  Brease  de  Satrielle,  8  days,  employed  to  load  and  un- 
load the  batteaux  on  the  carriages,  at  2«.  10(2.  per  day...       1         0 

To  cash  paid  sundry  men  employed  by  Mon.  St.  Oogd  to 
load  and  unload  the  carriages,  16  days,  at  2^.  10c2.  per  day      2      \  0 

Lawful  money 59      16 

Je  ser  tie  fie  qui  lor  arportez  quartre  goatiez  de  boeuff  oupeain,  et 
de  la  farine  et  du  pain  pour  les  tron  grout  de  batoe  Chambly,  le  1  Fev- 
riez,  1793.  JDLIEN  PRAIRIE,  CapUaine. 

James  Bell,  of  Chambly,  came  before  me,  James  Frost,  esq.,  one  of 
his  Majesty's  commissioners  of  the  peace,  and  made  oath  that  the 
above  account  of  fifty-nine  pounds  sixteen  shillings,  late  lawful  cur- 
rency of  this  province,  is  justly  owing  and  due  to  him. 

Sworn  at  Quebec,  19th  October  1801. 

JAMES  FROST, 

$239  20.  Justice  of  the  Peace. 

There  are  due  to  Mr.  James  Bell,  for  work  done  and  materials  far- 
nished  for  the  use  of  the  garrison  at  Chambly,  commencing  the  ^th 
November,  1775,  to  the  8th  January,  1776,  viz: 

£  8.  d. 
1775.  Nov.  7.   To  11  panes  glass  and  2  pounds 

putty 0  7.7 

"        "            100  board  nails 0  1  10 

"        "            One  carpenter,  2  days' work...  0  8    0 
^'        ^'            12  panes  glass  and  1  pound  of 

putty 0  6  12 

"        "            300  covering  nails 0  6    0 

"        ^'            60  shingle  nails 0  0    6 

II        it     22.  To  one  carpenter,  eight  days, 

at4s.  perdiem 1  12    0 

"        "            200  covering  nails 0  4    0 

' '        ' '            6  squares  glass  with  putty 0  4    2 

"        "            1  ten  foot  board 0  10 

"        "            5|  days'  work  for  one  carpen- 
ter   12    0      £  8.    d. 

z 4  12  17 

^'     Deo.    16.  60^  pounds  candles,  at  17e2., 

60«.  \Qd. ;  nine  ounces  cotton 

wick,  2«.  6rf. 3    3     6 

1776.  Jan.    3.  One  cupboard  lock  and  6  panes 

glass 0    4  10 

"        "  100  board  nails,  Is.  lOd. ;  two 

sheets  tin,  1«.;  carpenter,  half 

day,  2*.10ci 0    5    0 

"        ''     12.  Cash  paid  for  straw,  Us.  8d.; 

one  quire  paper,  1«.  10c2......     0  12  18 

Rep.  C.  C.  142 2 
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£     8.    d. 

ITTG.    Jan.  15.  One  large  padlock 0    4    0 

'*         <<     20.  4  panes  glass,  2«.  ;  four  skeins 

thread,  &? *.     0     2    8 

"         "     26.  5  8keinsthread,10«.,No.3;the 

above  thread  and  needles  for 

the  use   of  the  gunner  for 

making  cartridges 0    0  10 

^^         ^^  6  needles,  4^.;  8  skeins  thread 

fordo 0     10 

^'      Feb.     6.  One  padlock  and  one  pane  glass    0     2  10 
"        **  Seven  large  new  stoves,  at  42«. 

each 14  14    0 

^ '         ^*  Ten  lengths  additional  pipes  for 

the  stoves,  at  3«.  15<2 1  IT    0    £    8.   d. 

18    3    6 

Lawful  money 25  19    9 


I  do  hereby  certify  that  Mr.  James  Bell  has  performed  the  work, 
furnished  the  above  materials,  and  at  the  prices  above  mentioned, 
amounting  in  the  whole  to  the  sum  of  eighty-six  Spanish  dollars  one 
half  and  nine  sols,  equal  to  twenty-five  pounds  nineteen  shillings  and 
nine  sols,  lawful  money  of  Quebec,  for  which  I  have  signed  two  certi- 
ficates of  this  tenor  and  date. 

SOLOMON  WALCUTT. 

£25  198.  9d.  lawful  money— $86  56  cents. 
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Chamblt,  May  20,  1*I16. 

There  is  dae  to  Mr.  James  Bell,  saperintendent  of  works  at  Cham- 
bly,  the  sum  of  money  annexed  to  the  names  of  the  persons  under- 
mentioned, being  their  wages  as  carpenters  and  blacksmiths,  &c.,  in 
making  carriages,  repairing  the  garrison,  making  iron  work  for  the 
gundeloes  at  this  place^  since  the  month  March  last  and  the  date 
above,  viz : 


Names. 


James  Bell,  inperiotendent  of  vorki. 

Jobn  Trotter,  foreman..... 

Baptiate  Attery 

ADtoine  Jyoat 

Joieph  Jyoat 

Horbean  Lafonteine 

Chftrlea  Lafontaioe 

Baptiate  Menard .- 

Harbean  Bacin..... 

Francia  Bualey 

Lewis  Gnjoat ...••.... 

Preri  Marie 

Ifieiiel  Deoorey 

Alexander  Ballantine 


CliariesCallaghan... 

MedadNewaU 

Daniel  Everest 

Noah  Niehols 

Samoel  Wlloox 

ComeliBS  Flowers... 

SUasLee 

Ebenezer  Sedgwick. 
Pierre  St.  Germain.. 
Joseph  Chandler.... 
Joseph  Travers  .... 
Joseph  Lepettrie . . . . 


Occupation. 


Shipbarpenter., 

do , 

do 

do 

do 

do 

do 


Caulker 

do 

Sawyer's,  F 

do 

House  carpenter 
and  joiner. 

do 

do 

do 

do 

do 

Carpenter,Ao.,F 

do 

do 

Mason 

do 

Blacksmith 


No.  of 

i 

Lawful 

days. 

money. 

«.  d. 

42 

9  0 

42 

7  6 

39 

7  6 

41 

4  6 

41 

4  6 

41 

4  6 

41 

4  6 

37 

4  6 

37 

4  6 

38 

4  6 

38 

4  6 

3d 

4  6 

42 

4  6 

42 

4  6 

42 

4  6 

42 

4  6 

42 

4  6 

38 

4  6 

38 

4  6 

40 

4  6 

40 

4  6 

42 

4  6 

42 

6  0 

42 

4  6 

42 

4  6 

42 

4  6 

Amount. 


6 
6 
G 


£    «.  d. 

18  18  0 

15  15  0 

14  12  6 

9    4  6 

9    4 

9    4 

9    4 

8    6  6 

8    6  6 

8  119 

8  11  0 

8  11  0 

9  9  0 
9    9  0 

9    9  0 

9    9  0 
9    9 

8  11 

8  a 

9  0 
9  0 
9    9 

12  12  0 

9    9  0 

9    9  0 

9    9  0 


0 
0 
0 
0 
0 
0 


261    4    6 


James  Bell,  of  Chamhly,  came  before  me,  James  Frost,  esq.,  one* 
of  his  Majesty's  commissioners  of  the  peace,  and  made  oath  that  the 
above  account  of  two  hundred  and  sixty-one  pounds  four  shillings  and 
sixpence,  late  lawful  currency  of  this  province,  is  justly  owing  and 
dae  to  him. 

Sworn,  at  Quebec,  October  19,  1801. 

JAMES  FKOST,  J.  P. 


Fort  Chambly,  May  20, 1776. 

There  is  due  to  Mr.  James  Bell,  master  carpenter  at  Chambly, 
the  sums  of  money  following,  being  for  materials  laid  on  by  him  for 
building  sundry  gundeloes,  garrison  carriages,  &c.,  at  this  place  be- 
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tween  the  9th  March  last  and  the  date  above,  as  by  agreement  made 

between  him  and  Brigadier  General  Wooster,  by  order  of  the  honora- 
ble continental  Congress,  as  communicated  to  me  by  the  said  Briga- 
dier General  Wooster,  the  said  works  being  under  my  directions,  viz : 

£  8,  d. 
To  two  thousand  seven  hundred  and  fifteen  feet  of 

square  oak  timber  at  \ 162  18  9 

To  one  thousand  six  hundred  and  twenty-four  super- 
ficial feet  two -inch  plank  at  4c7 32  9  7 

To    two    hundred   and  one  pounds   of   seven   inch 

spikes,  at  lOrf 8  7  6 

To  nine  hundred  and  sixty- four  shallop  nails,  at  £2  89.  2  2  2 
To  eighteen  days  and  a  half  of  one  cart  for  carrying 

stores,  &c.,  for  the  use  of  the  garrison,  at  7«.  10(2.  6  18  9 
To  one  hundred  and  two  ells  osnaburgs,  furnished 

for  the  articificers,  &c.,  for  straw  beds,  at  28 10  4  0 

To  five  whip  saws,  at  36«.  each,  and  one  dozen  whip 

saw  files,  at  1«.  10(2.  each 9  18  0 

To  five  iron  pots,  weight,  100  pounds,  at  6« 2  10  0 

To  twenty- two  hogsheads  charcoal,  at  2« 2  10  0 

To  three  large  basins^  at  9« 1  7  0 

To  two  large  stock-locks,  at  189.^  two  cupboard  locks, 

at6« 14  0 

To  nine  hundred  board  nails,  at  1«.  10(2 00  13  6 

To  three  hundred  and  twenty-five  covering  nails, 

at2« 00  6  6 

To  forty-five  skeins  thread,  at  6«.  10(2.,  and  one  stone 

jug,  at4« 00  10  9 

To  five  hundred  shingle  nails^  at  1« 00  5  0 

To  three  pair  compasses,  at  \8,  4(2 00  3  7 

To  four  inch  augers,  at  3«.,  and  one  iron-bound  bucket, 

at4« 00  16  0 

To  one  eight  gallon  keg 00  2  6 

To  four  panes  glass,  12  8ol8 00  2  A\ 

To  one  hundred  oars,  at  2« 10  00  0 

To  three  bars  steel  weight,  M\  lbs.,  at  1«.  6(2 2  11  9 

To  seven  broad-axes,  at  9«.  each,  one  hand-saw,  at  15«.  3  18'  0 

To  twelve  French  felling  axes,  at  8« 4  16  0 

To  one  large  stock-lock,  at  9«.,  and  one  pair  butt 

hinges,  at  4« 00  13  0 

Lawful  money 265  2  8^ 


James  Bell,  of  Chambly,  came  before  me,  James  Frost,  esq.,  one 
of  bis  Majesty's  commissioners  of  the  peace,  and  made  oath  that  the 
above  account,  of  two  hundred  and  sixty-five  pounds  two  shillings 
and  eight  pence  and  half  penny,  lawful  currency  of  this  province,  is 
justly  owing  and  due  him. 

Sworn  at  Quebec  19th  October,  1801. 

JAMES  FBOST,  J.  F. 
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Fort  Chambly,  June  15,  1776. 

There  are  due  to  Mr.  James  Bell,  superintendent  of  works  at 
Chamblj,  the  sums  of  money  annexed  to  the  names  of  persons  under- 
mentioned, being  their  wages  as  carpenters  and  blacksmiths,  &c.,  in 
making  carriages,  repairing  the  garrison,  making  iron  works  for  the 
gundoloes,  &c. ,  at  this  place,  since  the  20th  of  May  last  to  the  above  date. 


Persons,  names  and  oooapation. 


a 

9 


James  Bell.... superintendent  of  works.... 

John  Trotter foreman.. 

Baptiste  Allary do 

Horbean  Racrn ship  carpenters 

Charles  Callaghan •• do... 

Medad  Newall do 

Daniel  Everest do 

Noah  Nichols do 

Samuel  Wilcox....... ••.... house  carpenter  and  joiner.. 

Cornelias  Flowers do 

Elias  Iiee : ...do 

Ebenezer  Sedwick do 

Thomas  Douglass do 

William  Armstrong do 

William  Winthorp do 


Lawful  money. 


36 
26 
26 
26 
19 
10 
10 
26 
26 
10 
10 
10 
6 
2 
2 


I 

a 

JO 
Jo '3 

9 


7 
7 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 


6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 


Amount 


£ 

<. 

d. 

11 

14 

00 

9 

15 

10 

9 

15 

10 

5 

17 

10 

4 

5 

10 

2 

6 

0 

2 

5 

0 

6 

17 

10 

5 

17 

10 

2 

5 

0 

2 

5 

0 

2 

5 

0 

1 

7 

0 

9 

0 

9 

0 

66    13    00 


James  Bell,  of  Chambly,  came  before  me,  James  McGiil,  esq.,  one 
of  his  Majesty's  commissioners  of  the  peace,  and  made  oath  that  the 
above  account  of  sixty-six  pounds  thirteen  shillings,  late  lawful  money 
of  thifl  province,  is  justly  owing  and  due  to  him. 

Sworn  at  Montreal,  June  21,  1784. 

JAMES  McGILL,  G.  P. 


Fort  Chambly,  June  15,  1*776. 

Account  of  moneys  due  to  Mr.  James  Bdl,  master  carpenter  ai  Cham" 
Utfy  being  for  maierials  laid  in  by  him  for  building  gundoloes j  gar- 
rison carriages,  dec. ,  at  this  place,  between  the  twentieth  of  May  last 
and  the  date  above,  by  order  of  Brigadier  General  Arnold^  for  the 
service  of  continental  army. 

Livref.      solf.. 

To  708  shallop  nails,  at  3  pence  per  pound,  is  21  livres 
6  sols ;  and  41  pounds  spike  nails,  at  18  sols  per 
pound,  is  36  livres  18  sols  ;  both 58  4 

To  1  large  pot,   24  livres ;  1  barrel  tar,  40  livres ;  1 

barrel  pitch,  60  livres;  in  all 124 

To  600  gun  flints,  30  livres ;  1  fryingpan,  8  livres 38 

To  600  covering  nails,  2  livres  10  sols,  is  15  livres  ;  1,000 

board  nails,  at  1  livre  10  sols,  is  15  livres  ;  in  all 30 
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Ltvret.      lols. 

To  1,000  shingle  nails,  10  livres,and  500  tacks,  at  15  sols, 

3  livres  15  sols 13       15 

To  34  barrels  charcoal,  at  3  livres  each 102 

To  13  carts  to  St.  John's,  at  9  livres  each,  117  livres,  and 

2  carts  to  St.  Terese,  at  6  livres  ;  12  livres  in  all 129 

To  1  cross-cut  saw  file  1  livre  10  sols  ;  1  small  lock  3  liv.  4       10 
To  4  single  horses  different  times  to  St.  John's  with  of- 
ficers, at  6  livres 24 

To  1  single  horse  to  Longaiel  with  an  officer,  for  two 

days,  9  livres  ;  2  sheep  skins  for  sponges,  8  livres....         11        10 
To  ten  trips  to  the  carrying  place  with  batteaux  and 

mortars,  at  12  livres  each 120 

To  2  trips  St.  Terese  with  batteaux  and  mortars,  at  24  liv.         48 
To  1  pound  candles,  at  1  livre  10  sols ;  leather  delivered 

for  pump  boxes,  2  livrea  10  sols 4 

To  1  brass  wire  sieve,  15  livres ;  1  bolting  trough,  12  liv.         27 

To  1  cart  to  St.  John's 9 

To  400  bundles  straw  furnished  to  the  sick 120 

To  60  gallons  rum  lent  to  Colonel  Hazen  and  Wm.  Mc- 
Carty,  esq.,  for  the  use  of  the  army;  if  not  returned 

to  be  paid  at  15  per  gallon 900 

To  1,200  feet  of  oak  timber  on  rafts,  taken  from  Lake 
Ghamplain  to  the  Fort  of  Ticonderoga  for  the  use  of 

the  garrison  and  navy,  at  24  sols  per  foot 14,400 

To  47  fathoms  of  3-inch  rope,  at  20  livres 47 

To  300  cwt.  6-inch  cable 180 

To  2  anchors 200 

To  1,302  paper  dollars,  taken  in  pay  from  the  officers  and 
privates  of  the  continental  army,  for  necessaries  fur- 
nished them 7,812 


Livres 20,189        19 


James  Bell,  of  Chambly,  came  before  me,  James  McGill,  esq.,  one  of 
his  Majesty's  commissioners  of  the  peace,  and  made  oath  that  the 
above  account  of  two  thousand  four  hundred  and  sixty-four  Spanish 
dollars  and  five  livres  nineteen  sols,  is  justly  owin^  and  due  to  him. 

Sworn  at  Montreal,  June  21,  1784. 

JAMES  McGILL,  C.  P. 

To  34  2  17  flour  delivered  for  use  of  the  army,  at  15Z 619  10 

To  6  barrels  pork  delivered  for  use  of  the  army,  at  96/....  576 

Livres 25,497    9 

Equal  to  £1,274  17Z.  9«. 

12,000  feet  timber 14,400  liv. 

Anchor  and  cables 427  liv. 


14,827  liv. 
Equal  to  |2,471  16.  .  - 
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Captain  Hamstramck,  of  the  Canadian  continental  regiment,  debtor, 
to  James  Bell  for  sundries  delivered  for  the  use  of  your  company,  as 
per  your  diflferent  orders  sent  from  time  to  time,  viz  : 

Delivered  Fere  Dc  Pair. 

1796. 

Feb.  3.  7  yards  red  cloth,  at  12  livres  per  yard 84 

20  yards  hessings,  at  1  livre  10  louis  per  yard  30 

5  yards  green  shalloon,  at  4  livres  per  yard  20 

8  yards  molton,  at  4  livres  per  yard 32 

14  yards  white  linen,  at  3  livres  per  yard...  42 

3  mil.  caps,  at  6  livres  each 18 

38  skeins  thread,  at  2  louis  per  skein 3     16 

7  skeins  mohair,  at  1  livre  per  skein '  7 

10  ells  binding,  at  6  louis  per  ell 3 

7  dozen  buttons,  (waistcoat,)  at  2  livres  10 

louis  per  dozen 17     10 

"5  dozen  buttons,  (coat,)  at  3  livres  per  dozen  1     10 


258     16 


Delivered  Jacques  Bombard. 

Feb.  6.  15  skeins  thread,  at  2  Imiis  per  skein 1     10 

3  ells  shalloon,  at  4  livres  5  louis  per  ell...  12     15 
]  J  yards  white  molton,  at  4  livres  per  .yard  6 

Per  Pierre  de  Pane, 

67  ells  white  molton,  at  5  louis  per  ell 35 

5f  ells  ditto  for  mittens,  at  5  livres  per  ell  28       6 

7  yards  blue  ratteen,  at  12  livres  per  yard..  84 

16  osnaburgs,  at  1  livre  8  louis 24      8 

6^  dozen  vest  buttons,  at  2  livres  10  louis 

per  dozen 16      5 

I  dozen  and  2  coat  buttons,  at  3  livres  per 

dozen 3    10 

24  skeins  thread,  at  2  louis  per  skein 2       8 

7  skeins  mohair,  at  1  livre  per  skein 7 

Jan.  9.  27  skeins  thread,  at  2  louis  per  skein    2     14 

II  ellscady,  at  6  livres  per  ell 66 

5  ells  camblet,  at  3  livres  per  ell 15 

3 L  ells  osnaburgs,  at  1  livre  16  louis  per  ell. .  6      6 

4  dozen  black  horn  buttons,  at  1  livre  10 

louis  per  dozen 6 

5  skeins  mohair,  at  1  livre  per  skein 5 

6  ells  striped  cotton,  at  7  livres  per  ell 42 

8  yards  scarlet  cloth,  12  livres  per  yard 96 

4^  ells  white  molton,  at  5  livres  per  ell 22    10 


311 
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LlT'c    Lo*i.  Ut's.  U't. 

1  yard  blue  fringe,  at  12  livres 12 

%  yards  green  shalloon,  at  4  livres  per  yard.  32 

3  pairs  socks,  at  1  livre  16  louis  per  pair...       5       8 
6  yards  osnaburgs,  at  1  livre  10  loois  per  yard      9 

14  yards  white  linen,  at  3  livres  per  yard..  42 

34  skeins  thready  at  2  louis  per  skein 3       8 

4  skeins  mohair,  at  1  livre  per  skein 4 

6  dozen  bottons,  at  2  livres  10  louis  per  doz.  15 

18  ells  binding,  at  6  louis  per  ell 5      8 

3  ells  silk  binding,  at  10  louis  per  ell 1     10 

2  3-point  blankets,  at  14  livres  per  blanket.  28 
Cash  paid  Mr.  Bacin   Taylor  for  making 

sundry  clothes 26     11 

354    15 

Delivered  Louis  Loneway. 

m 

3  ells  blue  ratteen^  at  15  livres  per  ell 45 

45 

3}  ells  white  molton,  at  5  livres  per  ell 17     10 

2  ells  osnaburgs,  at  1  livre  16  louis  per  ell.       3     12 

3  ells  striped  cotton,  at  7  livres  per  ell 21 

1  red  milled  cap 6 

1  dozen  vest  bottons,  at  2  livres  10  louis  per 

dozen 5 

2  large  buttons,  at  3  livres  per  dozen 10 

3  ells  blue  cloth,  at  15  livres  per  ell 45 

1  ell  fine  scarlet  cloth,  at  22  livres  per  ell..  13     15 
3  ells  red  Grerman  sey'd,  at  11  livres  per  ell  33 

3^  camblets,  at  3  livres  per  camblet 10     10 

2  skeins  twist,  at  1  livre  per  skein 2 

f  ell  cady,  at  6  livres  per  ell 4 

1  ell  molton,  at  5  livres 5 

10  skeins  thread,  at  2  louis  per  skein 1 

2  dozen  common  buttons,  at  2  livres  per 

dozen 4 

7^  ells  osnaburgs,  at  1  livre  16  louis  per  ell  13 


184    15 


Per  Pierre  de  Pane. 

Feb,  11.  3  ells  blue  cloth,  at  15  livres  per  ell 45 

f  ell  fine  scarlet  cloth,  at  22  livres  per  ell...  13     15 

2  ells  molton,  at  5  livres  per  ell 10 

'  3  ells  callimanco,  at  3  livres  per  ell 9 

20  skeins  fine  white  thread,  at  2  louis  per 

skein 2 

15  skeins  coarse  white  threcul,  at  2  louis  1     10 

3  dozen  buttons,  at  2  livres  10  louis  per 

dozen 7     10 

^       20  ells  osnaburgs,  at  1  livre  16  louis  per  ell  36 
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Per  Madame  Jega, 

Li?*i.  Lo*i.    IJr*8.  Ia>*s. 

Feb.  11.  4  ells  camblet,  at  3  Hvres  per  ell 12 

2  beaver  coating,  at  12  livres 24 

1  camblet 3 

103     15 

Per  Pierre  de  Pair, 

Feb.  14.  2^  ells  coating,  at  12  livres  per  ell 30 

2|  ells  camblet,  at  3  livres  per  ell 8    10 

1^  dozen  white  metal  buttons,  at  2  livres 
per  dozen 3 

2  sticks  mohair,  at  1  livre  per  stick 2 

6  skeins  thread,  at  2  louis  per  skein 12 

2^  ells  osnaborgs,  at  1  livre  16  louis  per  ell      4    10 

Per  Bhndon. 

6  yards  binding,  at  6  louis  per  yard 1     10 

2  skeins  thread,  at  2  louis  per  skein 4 

50      6 

Per  Pierre  de  Pair. 

15  2  ells  coating,  at  12  livres  per  ell 24 

2  ells  camblet,  at  3  livres  per  ell 6 

1^  ells  Russia  sheeting,  at  4  livres  per  ell..  6 

3  milled  red  caps,  at  6  livres  each 18 

2  skeins  mohair,  at  1  livre  per  skein 2 

9  skeins  thread,  at  2  louis  per  skein 18 

10  buttons,  at  2  livres  10  louis  per  dozen..       2      2 

59 

To  sundries  delivered  Madam  Bloat,  as  per 

your  orders,  to  the  amount  of. 40 

1  pair  buff  shoes 2 

Lieutenant  Butter  field' s  account 33 

35 

Livres 1,502      9 


After  having  duly  examined  the  above  account  find  it  to  be  just 
and  according  to  different  orders  that  I  have  sent  from  time  to  time. 

HAMSK. 

Equal  to  £75  2s.  9rf.  lawful. 

James  Bell,  of  Chambly,  came  before  me,  James  Frost,  esq.,  one  of 
his  Majesty's  commissioners  of  the  peace,  and  made  oath  that  the  ac- 
count stated  on  the  other  side,  amounting  to  fifteen  hundred  and  two 
livres  and  nine  sols,  late  lawful  money  of  this  province,  is  justly  owing 
and  due  to  him. 

Sworn  at  Quebec  19th  of  October,  1801. 

JAMES  FROST,  J.  P. 
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Troy,  February^  12,  1793. 

This  is  to  certify  that  I  am  personally  acquainted  with  Mr.  James 
Bell,  of  Chambly,  and  that,  in  the  year  1775-'6, 1  was  a  captain  in  the 
continental  army  under  General  Montgomery,  and  had  the  commaod 
of  the  garrison  of  Chambly  that  winter,  and  had  directions  to  apply 
to  Mr.  James  Bell  if  there  should  be  anything  wanting  for  the  garri- 
son, as  he  appeared  to  be  very  kindly  to  our  army  ;  and  I  am  know- 
ing to  the  garrison  being  supplied  with  wood,  Canadian  flour,  and 
beef  through  the  winter,  and  was  informed  that  Mr.  Bell  furnished 
considerable  quantities  of  each  article,  and  verily  believe  he  did,  and 
am  not  knowing  to  his  ever  being  paid,  and  verily  believe  he  has 
never  received  any  satisfaction  for  the  same. 

ELTSHA  BENEDICT. 


New  York,  May  — ,  1785. 

Dear  Sir  :  Nothing  has  or  could  be  done  in  your  matter  with 
Congress  as  yet.  I  am,  however,  persuaded  that  business  will  be  put 
into  a  good  channel  shortly,  and  you  may  be  assured  that  I  shall  pay 
the  proper  attention  to  it.  Compliments  to  Amasa  Manly.  His  affairs 
must  also  be  subject  to  the  same  delay  as  those  of  mine  and  your  own. 
The  bearer,  Captain  Moony,  will  most  probably  have  occasion  for 
flour,  and  perhaps  other  articles,  on  credit.  I  beg  to  recommend  him 
to  your  I'avor. 

I  am,  dear  sir,  with  much  esteem,  your  very  humble  servant, 

MOSES  HAZEN. 

Mr.  JaxMes  Bei.l. 


Montreal,  AprU  7,  1776. 

Sir  :  I  have  this  moment  received  your  letter  of  yesterday,  which, 
in  short,  is  answered  by  mine  of  that  date,  as  I  have  already  sent  or- 
ders to  Captain  Benedict  to  deliver  you  provisions  in  the  way  and 
manner  which  you  think  best  to  receive  it.  And  I  have  likewise  sent 
you  over  five  barrel  sof  West  India  rum,  to  be  delivered  to  you  for  the 
working  people  only,  and  that  in  a  very  sparing  manner  ;  and  I  ha^e 
again  ordered  Captain  Benedict  to  clear  immediately  the  houses  which 

you ,  and  then  give  them  up  to  you  for  your  people.     Therefore 

you  will  be,  if  my  orders  are  obeyed — you  will  have  plenty  of  room 
for  your  men  and  everything  you  want ;  and  if  they  are  not  obeyed 
those  who  are  the  occasion  of  it  may  live  to  repent  it.  Now,  sir,  the 
very  moment  the  river  opens  I  shall  come  to  Chamblie,  and  I  shall 
expect  to  find  everything  in  great  forwardness  for  the  reception  of  the 
ctirpenters.  You  will  remember  that  no  working  party,  unless  they 
are  mechanics,  are  entitled  to  a  sou  for  their  labor.  Their  wages  are 
high  enough.  Give  them  a  little  rum  when  they  behave  well ;  this 
at  your  own  discretion.  You  will  communicate  this  to  Captain  Bene- 
dict and  Glumy,  if  you  think  necessary. 

I  am,  sir,  your  most  obedic^nt  servant, 

M0SE3  HAZEK 
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That  to  endeavor  to  keep  the  men  of  my  regiment  in  as  good  order 
as  possible,  tell  them  that  I  shall  be  over  to  Chamblie  in  a  few  days ; 
that  I  cannot  send  them  any  money  until  it  arrives  over  the  lake.  If 
you  can  supply  them  with  any  necessaries,  not  exceeding  40  livres  each, 
shall  see  ybu  paid. 

M.  HAZEN. 

Mr.  Bkll,  at  ChamUy. 


By  Moses  HazeUy  esq,,  late  Brigadier  General  of  the  Army  of  the  United 

States  of  America. 

This  may  certify  to  whom  it  may  concern,  that  while  I  commanded 
at  the  post  of  Chambly,  in  Canada,  I  received  orders  from  my  supe- 
rior officer  to  engage  a  number  of  mechanics  and  a  proper  person  to 
superintend  them.  I  complied  with  my  orders,  and  agreed  with  the 
bearer,  Mr.  James  Bell,  to  command  them.  He  was  always  very 
faithful  and  diligent  in  the  service  he  agreed  to  do.  It  would  not  be 
doing  him  justice  if  I  did  not  add  that  he  was  ever  ready  and 
willing  not  only  to  assist  me  in  my  command,  but  to  render  every 
service  in  his  power  to  the  United  States,  even  to  advance  his  own 
money  and  credit  when  wanted,  and  that  he  was  particularly  useful 
there  as  well  as  to  the  continental  army  in  general. 

Given  under  my  hand  seal  this  20th  day  of  February,  1T93. 

MOSES  HAZEN. 


Personally  appeared  Udney  Hay,  late  an  officer  in  the  regiment 
commanded  by  Colonel  Moses  Hazen,  and  made  oath  that  in  the 
summer  of  1776,  and  almost  immediately  after  the  retreat  of  the 
army  from  Crown  Point  to  Ticonderoga,  he  was  directed  by  the 
honorable  Major  General  Horatio  Gates,  then  commanding  at  the 
latter  of  these  places,  he  took  charge  of  and  got  transported  to  a  saw- 
mill near  that  place  a  large  quantity  of  oak  timber,  which,  as  this 
deponent  was  informed  by  General  Gates,  had  taken  three  hundred 
men  near  three  weeks  to  transport  from  Onion  river  to  Ticonderoga 
as  aforesaid,  and  which  timber  he  believes,  understood  at  that  time, 
and  still  believes,  was  the  property  of  Mr.  James  Bell,  of  Chambly, 
in  Canada.  And  this  deponent  further  saith  that  from  all  the  cir- 
cumstances he  either  personally  knew,  or  was  informed  of  respecting 
the  said  timber,  he  believes  there  must  have  been  between  two  and 
three  hundred  logs  thereof. 

UDNEY  HAY. 

Nbw  York,  April  4,  1786. 

Sworn  before  me. 

ABRAHAM  P.  LOTTY,  Alderman, 
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I  do  hereby  certify  that  in  the  month  of  July,  1776,  after  the 
retreat  of  the  army  from  Canada,  a  large  quantity  of  white  oak 
timber  was  brought  up  from  Onion  river  to  Ticonderogaand  put  under 
my  direction,  which  I  then  understood,  and  have  since  often  been 
informed  was  the  property  of  Mr.  James  Bell,  of  Canada  ;  the  particular 
number  of  logs  I  cannot  now  ascertain,  but  am  inclined  to  think  they 
exceeded  three  hundred.  I  gave  a  former  certiticate  to  this  purport 
which  Mr.  Bell  says  he  has  lost. 

UDNEY  HAY, 
Late  Deputy  Quartermaster  General. 

New  York,  May  10,  1794. 


I  do  hereby  certify  that  I  was  employed  by  Mr.  James  Bell,  mer- 
chant, of  Chambly,  in  Canada,  in  the  year  one  thousand  seven 
hundred  and  seventy-five  and  seventy-six,  to  procure  ten  or  twelve 
thousand  feet  of  square  white  oak  timber,  and  that  I  was  supplied  by 
the  said  James  Bell  with  property  at  that  time  for  the  purpose  of 
procuring  the  same  in  company  with  Felix  Powel,  which  said  timber 
we  engaged  to  deliver  to  the  said  Bell  in  the  basin  of  said  Chambly, 
(so  called,)  and  I  do  further  certify  that  we  did  procure  and  put  into 
good  or  sufficient  rafbs  on  or  about  twelve  thousand  feet  of  the  said 
timber,  upon  Onion  river,  in  the  State  of  Vermont,  with  one  anchor, 
€able,  &c.,  &c.,  well  furnished  for  the  purpose  of  taking  the  said 
raft  to  Chambly  aforesaid.  The  anchor  weighed  on  or  about  three 
hundred  pounds  ;  the  cable  weighed  five  hundred  pounds,  and  tackle 
4Bufficient  for  that  purpose.  The  said  raft  was  at  ^he  mouth  of  said 
Onion  river  only  waiting  for  a  favorable  wind  for  moving  the  same 
the  latter  end  of  May  and  year  aforesaid.  And  I  do  further  certify, 
that  upon  the  retreat  of  the  American  army  from  Canada,  a  certain 
Lieutenant  Colonel  Wait,  with  about  three  hundred  men,  by  an  order 
of  Major  Q^neral^  Gates,  did  take  the  said  raft,  with  anchor,  cable, 
<fec. ,  &c. ,  from  the  said  Onion  river  to  Ticonderoga,  where  the  said 
timber,  anchor,  cable,  &c.,  &c.,  was  made  use  of  by  the  troops  of  the 
«aid  States ;  which  said  timber  was  and  is  considered  the  property  of 
the  said  James  Bell;  and  that  the  said  Bell  has  not  received 
anything  in  lieu  thereof,  or  any  compensation  for  the  timber,  to  the 
best  of  my  knowledge  and  belief. 

THOMAS  BUTTERFIELD. 


Clinton  County,  m. 

Be  it  remembered,  that  on  the  thirtieth  day  of  April,  in  the  yea^ 
of  our  Lord  one  thousand  seven  hundred  and  ninety-two,  personally 
appeared  before  me,  Charles  Piatt,  esq.,  one  of  the  judges  of  court  of 
common  pleas  for  said  county,  Thomas  Butterfield  who  declared  on 
oath,  that  he  did  get  the  above  timber,  and  that  the  same  was  taken 
as  is  therein  described. 

CHAS.  PLATT. 
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Alb4NT,  12th  August y  1T84. 

Dear  Sib  :  I  have  received  your  two  letters  of  the  14th  and  18th 
July  last,  with  the  enclosures  therein  sent.  I  shall  set  out  in  the 
course  of  the  next  week  for  Boston,  from  thence  to  New  York  and  Con- 
gress, in  order  to  complete,  if  possible,  a  settlement  of  my  public  ac- 
counts ;  I  shall  attend  very  particularly  to  what  concerns  you,  and  if 
anything  further  should  be  necessary  advise  you  thereof.  I  have 
wrote  to  Mr.  Glenroy  by  this  opportunity,  enclosed  him  a  small  draft 
on  a  merchant  at  Montreal,  and  drawn  on  him  for  sundry  small  sums 
of  money ;  should  Mr.  Glenroy  be  out  of  tho  way  I  wish  you  to  give 
such  assistance  as  may  be  necessary  to  comply  with  the  contents  of  my 
letter  to  him.  With  compliments  to  Mr.  Bell,  I  am,  dear  sir,  yours 
very  sincerely, 

MOSES  HAZEN. 


The  committee  to  whom  was  referred  the  petition  of  James  Bell 

REPORT. 

That  in  the  fall  of  the  year  1775,  when  the  American  troops  first 
entered  Canada,  the  said  Bell  rendered  very  essential  service  by  sup- 
plying them  with  several  articles  they  were  in  immediate  want  of, 
and  which  materially  contributed  to  the  capture  of  Fort  Chambly  ; 
that  during  the  winter  following  he  continued  to  supply  the  American 
garrison  placed  in  that  fort  with  a  variety  of  articles  essential  to  their 
subsistence,  and  also  employed  men  in  building,  and  purchased 
materials  necessary  for  the  construction  of  gondolas,  for  all  which  he 
advanced  sums  of  money,  as  appears  by  the  different  accounts  exhibited 
to  the  committee,  some  of  which  are  unaccompanied  with  vouchers. 
That  immediately  after  the  peace  took  place  he  committed  his  accounts 
to  Greneral  Hazen  for  settlement  with  Congress,  but  that  it  does  not 
appear  that  said  Hazen  has  ever  obtained  a  settlement  for  any  part  of 
them. 

The  committee,  therefore,  considering  the  meritoriousness  of  said 
Bell's  services,  and  the  abrupt  and  hasty  departure  of  the  American 
army  from  Canada  in  the  spring  of  the  year  1776,  which  appears 
probably  to  have  prevented  him  from  obtaining  the  necessary  vouchers, 
and  from  effecting  a  settlement  of  his  account  at  that  time,  and  also 
that  the  fault  of  their  not  being  since  produced  for  settlement  did. 
not  lay  with  him,  but  with  General  Hazen,  on  whose  agency  be  de- 
pended, are  of  opinion  that  the  statute  of  limitations  ought  not  to 
operate  against  him,  and  therefore  submit  the  following  resolution  ; 

Besalvedf  That  the  accounting  officers  of  the  treasury  be  authorized 
to  liquidate  and  settle  the  accounts  of  James  Bell  on  equitable  prin- 
ciples. 

April  23,  1794. 
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This  may  certify  that  Mr.  James  Bell,  of  Canada,  was,  in  conse- 
quence of  the  late  General  Wooster's  orders,  engaged  by.me  to  engage 
and  command  a  company  of  carpenters  at  Cbambly  ;  that  during  my 
command  at  that  place  I  found  said  Bell  very  capable,  attentive  and 
useful  to  the  public  service  of  Chambly  ;  that  he  was  always  willing  to 
advance  anything  that  the  American  army  might  want ;  that  it  ap- 
pears probable  to  me  that  there  may  be  considerable  sums  of  money 
still  due  to  said  Bell ;  that  on  the  retreat  of  the  American  army  from 
Ohambly  to  St.  John's,  he  brought  me  a  number  of  papers,  of  accounts 
with  the  public,  and  requested  that  I  would  get  them  settled  for  him. 
I  told  him  that  I  had  accounts  of  my  own  with  the  public  to  settle, 
and  that  there  was  nothing  that  I  could  do  for  him  with  propriety 
but  what  I  would  do ;  that  I  would  endeavor  to  have  his  accounts 
settled  with  my  own  ;  that  as  soon  as  the  army  had  retired  to  the  Isle 
aux  Noise,  that  before  I  slept,  I  took  a  clean  sheet  of  paper  and  wrapt 
around  Bell's  papers,  and  wrote  on  it,  the  property  of  James  Bell ; 
and  that  I  have  ever  understood  that  Colonel  Udney  Hay,  then  acting 
as  quartermaster  general,  seized  a  considerable  quantity  of  oak  timber 
on  Lake  Champlain  belonging  to  said  Bell,  and  brought  to  Crown 
Point  for  the  use  of  the  American  army.  I  further  certify  that  I 
carried  said  Bell's  accounts  with  my  own  to  Philadelphia  for  settle- 
ment ;  and  I  do  sincerely  think  that  the  act  of  limitation  does  not 
aught  to  operate  against  James  Bell's  accounts. 

MOSES  HAZEK. 

Troy,  October  21,  1801. 


Philadelphia,  2%ih  March^  1794. 

Gbntlbmbn  :  As  I  suppose  you  are  not  acquainted  with  the  business 
which  you  have  before  you,  I  have  taken  the  liberty  to  explain  to  you, 
as  iar  as  I  can  recollect,  the  manner  in  which  I  was  employed,  and 
the  reason  for  which  I  advanced  the  sums  of  money,  provisions,  cloth- 
ing, &c.  Ton  will  observe  that  Major  Brown  came  to  Chambly  to 
lay  siege  to  that  garrison  with  about  thirty  men,  where  he  soon  found 
himself  without  provisions  or  ammunition.  Being  acquainted  with 
me  before  that  time,  he  applied  to  me  the  night  before  any  action 
took  place.  I  got  out  of  my  bed,  gave  him  a  barrel  of  gunpowder, 
rum,  and  provisions  ;  went  myself  in  the  night  to  such  of  the  country 
people  as  I  knew  who  were  inclined  to  serve,  and  by  break  of  day  pro- 
duced to  him  eighty  men,  such  as  I  have  mentioned  ;  after  which  I 
staid  myself  with  him  till  I  was  wounded  in  the  leg,  when  I  was 
carried  home  to  njy  own  house.  In  about  forty-eight  hours  the  gar- 
rison became  prisoners,  and  on  the  major's  entry  I  sent  him  one  hogs- 
head of  porter  and  some  provisions,  for  which  I  never  made  any 
charge.     My  never  seeing  Major  Brown  since  prevented  my  being 

?iaid,  or  even  getting  a  certificate  for  the  advances  which  I  have  made. 
?he  next  business  was  to  fit  a  gondola  with  one  twenty-four  pounder. 
At  the  same  time  I  was  employed  by  Greneral  Montgomery  to  procure 
thirty  batteaux  to  carry  the  army  from  Leprare  to  Montreal,  which 
service  was  finished  in  three  days.    For  that  business  I  also  advanced 
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the  whole  expense  that  you  see  charged  and  certified  bj  Captain 
Prarcy.  But  to  return  to  the  gondola :  that  gondola  took  the  eleven 
armed  vessels  at  Sorell ;  and,  as  I  have  said  before,  I  fitted  her  up 
with  one  twenty-four  pounder,  the  carriage  being  made  upon  an 
entire  new  construction,  which  had  not  at  that  time,  I  believe,  ever 
appeared  any  where ;  indeed,  it  had  so  good  an  eficct,  that  those  op- 
posed to  it  imagined  there  were  at  least  six  guns  on  board  the  gon- 
dola, when,  in  fact,  there  was  but  one.  It  was  fixed  on  a  swivel  and 
slider.  After  General  Montgomery  had  witnessed  the  good  eflfect 
which  this  gun  or  improvement  effected,  he  informed  me  himself  that, 
in  his  opinion,  such  an  invention  deserved  a  proper  reward;  and  when 
he  (General  Montgomery)  came  back,  he  would  see  I  had  what,  in 
his  opinion,  should  be  a  proper  compensation  for  so  remarkable  an 
improvement.  However,  fortune  not  being  in  our  favor,  prevented 
me  from  being  provided,  or  even  of  being  paid,  for  these  extraordi- 
nary services,  which  has  really  been  of  great  injury  to  me,  with 
respect,  gentlemen,  to  my  property.  I  have  positively,  gentlemen, 
been  obliged  to  sell  a  property  for  £2,000  to  satisfy  the  feelings  of  my 
creditors,  which  I  have  had  on  yearly  rent  ever  since  at  £500  per 
annum. 

In  the  spring  of  1776  I  had  three  gondolas  ready  for  launching, 
which  were  burnt  on  the  stages  on  which  they  stood,  and  whichpieces 
of  service  were,  I  believe,  done  by  the  orders  of  Generals  Hazen, 
Wooster,  and  Arnold,  as  you  will  see  by  General  Hazen's  letter  to 
me  the  other  day.  It  appears  that  he  has  laid  such  claims  of  mine  as 
he  possessed  before  Congress,  which  are  transactions  of  date  which 
have  happened  long  since,  and  for  which  reason  I  imagine  that  the 
limitation  act  can  have  but  little  effect  on  my  present  business.  And 
should  General  Hazen  have  received  any  money  on  my  account,  he,  I 
suppose,  points  out  where  you  can  find  a  true  statement  of  the  whole 
matter,  although  I  can  say  I  never  received  one  farthing  for  any  part 
of  my  charge  now  laid  before  you,  nor  even  his  own  private  account, 
and  for  which  I  hold  his  note.  Since  1784  this  sum  has  been  due  to 
me  for  clothing  people  raised  by  him  in  Canada,  as  well  as  other  peo- 
ple raised  there  by  Colonel  Hamtramuck,  which  clothing  they  never 
could  have  got  had  it  not  been  furnished  by  me.  This  I  did,  and  it 
is  very  possible  that  I  might  do  it  again  upon  a  proper  occasion.  I 
also  furnished  the  garrison  of  Chambly  with  four  hundred  cords  of 
firewood,  which  I  did  not  charge  in  my  account,  as  it  was  a  contract 
made  by  Mr.  Tucker,  their  assistant  quartermaster  general ;  and  I 
really  think  if  other  quartermaster  generals  are  allowed  to  settle  their 
accounts,  that  this  ought  lilcewise  to  be  paid,  though  perhaps  he  may 
have  made  a  charge  of  that  account,  and  received  the  ca'^h.  (It  »,) 
you  will,  I  am  sure,  allow  that  it  must  be,  and  is,  a  great  hardship 
should  I  lose  this  sum,  being  an  amount,  gentlemen,  of  $400.  The 
paper  money  I  have  charged  in  my  account  I  cannot  produce,  the 
whole  amount  in  my  possession  being  |941,  the  remainder  having 
been  burnt  in  a  house  where  I  had  lodged  them.  All  these  things  I 
give  you  to  be,  to  the  best  of  my  memory,  as  plain  and  certain  facts. 
Therefore  beg  leave  to  observe  that  you  will  take  into  your  considera- 
tion this  business,  and  do  me  such  justice  as  you  may  suppose  I  merit. 
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I  am  here  at  a  great  expense,  as  well  as  at  this  time  on  last  year^  and 
I  hope  that  you  will  not  fJEtil  to  treat  my  petition  with  the  generosity 
it  deserves. 

I  am,  with  respect,  gentlemen ,  your  most  ohedient  and  humble 
servant, 

JAS.  BELL. 


Fort  Chamblt,  e/une  15,  1796. 
The  United  States  of  America^ 

To  James  Bell. 
1775.  £     8,  d. 

Oct.   30.  To  amount  of  sundries  delivered  Major  Brown, 

as  per  account  No.  1 58  13    6 

Nov.    6.  To  ditto  per  order  General  Montgomery,  as  per 

account  No  2 59  16    0 

Feb.     8.  To  ditto  furnished  the  garrison  at  Chambly, 

as  per  account  No.  3 25  19    9 

March  9.  To  cash  paid  mechanics,  as  per  account  No.  4..      261     4    6 
20.  Tocashforgondolas,&c.,asperaccountNo.5..      265     2    8 
June  15.  To  cash  and  materials  furnished  the  conti- 
nental army  per  order  General  Arnold,  as 

per  account  No.  7 1,274  17    0 

To  cash  paid  mechanics,  as  per  account  No.  6..        66  13    0 
To  sundries  furnished  Major  Hamtramack  for 

his  company,  per  voucher  No.  8 75    2    0 

To  400  cords  firewood,  per  voucher  No.  9 120    0    0 

Lawful 2,207    6    4 

To  interest  on  £2,117  5a.  4d.  from  the  15th 
June,  1776,  to  the  15th  June,  1801,  say 
25  years,  at  6  per  cent  per  annum 3,175    0    0 

5,292    5    4 
Halifax  currency,  £2,207  5«.  4(2.,  equal  to  |8,469  06. 


[^ 


Know  all  men  by  these  presents,  that  I,  James  Bell,  of  Chambly, 
district  of  Montreal,  in  the  province  of  Canada,  merchant,  have  named 
and  constituted,  and  by  these  presents  do  name,  ordain  and  appoint, 
and  make  General  Moses  Hazen,  of  Albany,  my  true  and  faithful 
attorney,  for  me  and  in  my  name,  and  to  my  use,  to  demand,  sue  for, 
recover  and  receive  of  all  and  every  person  or  persons,  singular  or 
collective,  within  the  United  States  of  America,  or  either  of  them,  all 
and  every  sum  or  sums  of  money  or  accounts,  or  otherwise,  to  me  due 
or  owing  by  and  from  any  person  or  persons  within  the  said  States  as 
aforesaid,  giving  and  hereby  granting  unto  my  said  attorney,  my  fall 
power  and  authority  to  use  and  exercise  all  such  acts,  things,  and 
devices  in  the  law  as  shall  be  necessary  for  the  recovering  of  the  said 
sum  or  sums,  and  to  make  and  giveacquituices  or  other  discharges  in 


RALPH     BICHABD80N.  38 

my  name,  and  generally  to  do  and  execute  in  the  premises  as  Mly  as 
I  myself  could  or  might  do,  heing  personally  present — ^ratifying  and 
connrming,  and  allowing  all  and  whatsoever  my  said  attorney  shall 
lawfully  do,  or  cause  to  be  done  therein,  by  virtue  of  these  presents. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  17th 
day  of  July,  1784,  at  Ohambly,  aforesaid. 

JAMES  BELL.  [l.  s.] 
Signed  and  sealed  in  presence  of— 
Albxandbr  DAvmsoN. 

WILL.  N.  CULLY,  Secretary. 


[Ezinct  firom  the  Journal.] 

In  the  Hoxtse  of  Rbprbsbntativbb  of  thb  Ukitbd  Statbs. 

Friday,  February  12,  1802. 

A  petition  of  James  Bell,  of  Ohambly,  in  the  British  province  of 
Lower  Canada,  by  Peter  Mills,  his  attorney,  was  presented  to  the 
House  and  read,  praying  the  liquidation  and  settlement  of  the*claims 
of  the  petitioner  tor  various  services  rendered,  and  advances  of  money 
made  for  the  use  of  the  continental  army  during  the  revolutionary 
war  with  Great  Britain  ;  the  accounts  and  vouchers  in  support  theieof 
having  been  laid  before  the  House  on  the  13th  day  of  March,  1794, 
before  the  expiration  of  the  time  prescribed  by  law  for  exhibiting 
claims  of  the  like  nature.  Ordered^  that  the  said  petition,  and  the 
documents  accompanying  the  same,  be  referred  to  the  Secretary  of  the 
Treasury,  with  instructions  to  examine  the  same,  and  report  his 
opinion  thereupon  to  the  House. 

WILLIAM  LAMBERT, 
For  JOHN  BECKLET,  (7fori. 

RJEPORT. 

The  Secretary  of  the  Treasury,  to  whom  was  referred  the  petition 
of  James  Bell,  of  Chambly,  in  the  British  province  of  Lower  Canada, 
by  Peter  Mills,  his  attorney,  respectfully  reports : 

That  from  the  imperfect  documents  exhibited  in  support  of  the  peti- 
tioner's claims  it  appears  that  he  did,  in  the  years  1775,  1776, 
render  services  and  furnish  supplies,  to  an  unascertained  extent  and 
amount,  for  the  use  of  the  continental  army,  then  in  Canada,  for 
which  it  is  probable  he  has  not  received  any  compensation.  The 
whole  of  his  claim  is,  however,  barred  by  the  statutes  of  limitation ; 
for,  although  it  appears  that  he  delivered  his  accounts  to  General 
Modes  Hazen,  and  empowered  him  to  present  the  same  for  settlement, 
no  trace  remains  in  the  Treasury  Department  of  their  having  ever 
been  there  presented. 

The  petition  wliich  he  presented  to  Congress  in  1794,  nor  any  other 
act  of  nis  at  that  time,  would  exempt  him  from  the  effect  of  those 
statutes.  The  resolution  of  the  23d  day  of  July,  1787,  barred  all  un- 
liquidated claims  asainst  the  United  States  not  exhibited  within  a 
year.    The  act  of  the  27th  March,  1792,  removed  for  two  years  the 

Rep.  C.  C.  142 3 
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operation  of  that  limitation,  only  so  far  as  extended  to  the  claims  of 
any  officer,  soldier,  artificer,  sailor  or  marine  of  the  late  army  or 
navy  of  the  United  States  for  personal  services  rendered  in  the  mili- 
tary or  naval  department. 

The  petitioner  was  not  comprehended  in  that  description.  He  did 
not  belong  to  the  army ;  his  claim  consists  altogether  of  supplies,  or 
of  services  rendered  in  the  quartermaster's  department.  Should 
Congress,  on  account  of  the- precipitate  retreat  of  the  American  array 
from  Canada,  of  the  petitioner  being  a  residen!;  of  that  province,  and 
of  his  having  used,  perhaps,  the  best  means  in  his  power,  under  these 
circumstances,  to  have  his  accounts  settled  at  an  early  period,  think 
fit  to  exempt  him  from  the  operation  of  the  limitation  act,  it  is  re- 
spectfully submitted  whether  it  would  not  be  eligible  for  the  legis- 
lature also  to  decide  what  compensation  should  be  made  to  him,  for 
the  vouchers  are  too  imperfect  to  enable  the  accounting  officers  of  this 
department  to  settle  his  accounts  in  conformity  to  the  usage  and 
principles  generally  adopted;  and,  under  all  circumstances,  any 
allowance  now  made^  can  be  considered  in  no  other  light  than  a  grant 
of  money.     All  of  which  is  most  respectfully  submitted. 

ALBERT  GALLATIN. 

Trbasurt  Dbpartmbnt,  March  2,  1802. 


A 

JAMBS  bell's  AOCOUVT  STATED. 

Voucher  No.  1.  Amount,  in  livres  1,173  10  sols,  equal  to..     $195  56 

Proven  by  the  oath  of  James  Bell,  and  supported  by  cer* 
tificate  No.  9  of  E.  Benedict,  and  General  Moses  Hazen's 
certificate  No.  12. 
Voucher  No.  2.  Amount,  £59  Ifo.,  equal  to 239  20 

Proven  by  the  oath  of  James  Bell  and  Capt.  De  Perree. 
Voucher  No.  3.  Amount,  £25  19«.  9(i.,  lawful,  equal  to...         86  56 

Proven  by  the  certificate  of  Solomon  Walcutt,  barrack 
master. 
Voucher  No.  4.  Amount,  £261  4*.  6rf.,  equal  to 1,044  92 

Proven  by  the  oath  of  James  Bell,  and  the  certificate  of 
General  Hazen,  No.  12. 
Voucher  No.  5.  Amount,  £265  2«.  8irf.,«qual  to 1,060  53 

Proven  by  the  oath  of  James  Bell,  and  by  General  Ha- 
zen's  certificates,  Nos.  12  and  18. 
Voucher  No.  6.  Amount,  £66  13«.,  equal  to 266  60 

Proven  by  the  oath  of  James  Bell,  and  Hazen's  certifi- 
cates, Nos.  12  and  18. 
Voucher  No.  7.  Amount,  25,497  livres  and  9  sols^  equal  to  3,249  63 

Proven  by  the  oath  of  James  Bell,  and  by  General  Ha- 
zen's  certificates,  Nos.  12  and  18,  and  certificate  of  Elisha 
Benedict,  captain.  No.  9,  and  by  the  affidavit  of  Thomas 
Butterfield,  No.  15,  to  prove  the  amount  of  timber,  anchor, 
and  cables  taken  to  Ticonderoga  by  the  order  of  (General 
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Gates.   Amount  of  timber,  anchor,  and  cables,  14,82T  livres, 

a[ual  to  |2,471  16.  Also  by  the  affidavit  of  Colonel  Udney 
ay,  Nob.  13  and  14. 
Voucher  No.  8.  Amount' of  Captain  Hamtramnck's  account, 

1,502  livres  and  9  sols,  equal  to |250  37 

Proven  by  the  oath  of  James  Bell. 
Voucher  No.  9.  100  cords  wood  delivered  at  Chambly 100  00- 

Proven  by  Captain  Benedict's  certificate,  No.  9. 

Mr.  Mills  begs  leave  to  observe  to  the  honorable  committee  that  he  has 
been  acquainted  with  Mr.  James  Bell  upwards  of  fourteen  years  ;  that 
Mr.  Bell  is  an  old  man  and  very  poor,  having  all  his  property  sold  on 
judgments  obtained  against  him  for  furnishing  the  articles  charged 
in  his  account,  and  for  services  and  labor  done  by  the  men  engaged 
by  him  in  behalf  of  the  United  States.  He  would  also  observe  that  he 
had  been  acquainted  with  General  Moses  Hazen  ever  since  the  year 
1795,  and  has  often  heard  General  Hazen  say  that  he  had  Mr.  Bell's 
accounts  put  into  his  hands,  for  the  purpose  of  having  them  settled, 
many  years  before  the  time  for  settling  those  accounts  had  expired ; 
that,  on  account  of  having  his  own  accounts  to  settle,  and  the  public 
officers  having  so  many  accounts  to  settle,  Mr.  Bell's  was  put  on  until 
he  wets  struck  with  a  fit  of  the  numb  palsey,  which  rendered  him  in- 
capable of  doing  any  business  for  many  years.  In  consequence  of 
General  Hazen' s  illness,  not  being  able  to  speak  or  write  for  nearly 
three  years  after  being  confined  by  the  palsey,  prevented  him  from 
advising  Mr.  Bell  to  come  to  settle  his  own  account  in  due  season. 
The  committee  will  observe  by  the  journal  of  Congress  that  Mr.  Bell 
came  to  have  his  accounts  settled  himself  in  a  few  days  after  the  time 
expired  for  settling  public  accounts. 

Mr.  Mills  would  further  observe  that  he  is  in  no  way  interested  in 
the  settlement  of  Mr.  Bell's  accounts  than  through  friendship  for  Mr. 
Bell,  knowing  his  distressed  situation  at  present,  and  by  his  coming 
to  this  distress  was  from  his  friendship  to  the  American  army  in 
Canada.  ' 


By  his  EocceUency  George  Washington^  esq. ,  cammander-in-chief  of  the 
army  of  the  United  Colonies  of  North  America. 

lb  the  inhahitanls  of  Canada: 

Friknds  akd  Brethben  :  The  unnatural  contest  between  the  English 
colonies  and  Great  Britian  has  now  risen  to  such  a  height  that 
arms  alone  must  decide  it.  The  colonies,  confiding  in  the  justice  of 
their  cause  and  the  purity  of  their  intentions,  have  reluctantly  appealed 
to  that  Being  in  whose  hands  are  all  human  events.  He  has  hitherto 
smiled  upon  their  efforts.  The  hand  of  tyranny  has  been  arrested  in 
its  ravages,  and  the  British  arms,  which  have  shone  with  so  much 
splendor  in  every  part  of  the  globe,  are  now  tarnished  with  disgrace 
and  disappointment.  Generals  of  approved  experience,  who  boasted  of 
subduing  this  great  continent,  find  themselves  circumscribed  within 
the  limits  of  a  single  city  and  its  suburbs,  suffering  all  the  sBame 
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and  distress  of  a  aeige,  while  the  free-bom  sons  of  America,  animated 
by  the  genuine  principles  of  liberty  and  love  of  their  country,  with 
increasing  union,  firmness  and  discipline,  repel  every  attack  and 
despise  every  danger. 

Above  all,  we  rejoice  that  our  enemies  have  been  deceived  with 
regard  to  you.  They  have  persuaded  themselves — they  have  even 
dared  to  say  that  the  Canadians  were  not  capable  of  distinguishing 
between  the  blessings  of  liberty  and  the  wretchedness  of  slavery  ;  that 
gratifying  the  vanity  of  a  little  circle  of  nobility  would  blind  the  eyes 
of  the  people  of  Canada.  By  such  artifices  they  hope  to  bend  you  to 
their  views,  but  they  have  been  deceived ;  instead  of  finding  you  in  that 
poverty  of  soul  and  baseness  of  spirit,  see  with  chagrin,  equal  to  oar 
joy,  that  you  are  enlightened,  generous  and  virtuous;  that  you  .will 
not  renounce  your  own  rights,  or  serve  as  instruments  to  deprive  your 
fellow  subjects  of  theirs.  Come,  then,  my  brethern,  unite  with  us  in 
an  indissoluble  union  ;  let  us  run  together  to  the  same  goal.  We  have 
taken  up  arms  in  defence  of  our  liberty,  our  property,  our  wives,  and 
our  children.  We  are  determined  to  preserve  them  or  die.  We  look 
forward  with  pleasure  to  that  day,  not  far  remote,  (we  hope,)  when  the 
inhabitants  of  America  shall  have  one  sentiment,  and  the  full  enjoy- 
ment of  the  blessings  of  a  free  government. 

Incited  by  these  motives,  and  encouraged  by  the  advice  of  many 
friends  of  liberty  among  you,  the  grand  American  Congress  have 
sent  an  army  into  your  province,  under  the  command  of  Greneral 
Schuyler,  not  to  plunder^  but  to  protect  you — ^to  animate  and  brins 
forth  into  action  those  sentiments  of  freedom  you  have  disclosed,  ana 
which  the  tools  of  despotism  would  extinguish  through  the  whole 
creation.  To  co-operate  with  this  design,  and  to  frustrate  those  cruel 
and  perfidious  schemes  which  would  deluge  our  frontiers  with  the  blood 
of  women  and  children,  I  have  detached  Colonel  Arnold  into  year 
country  with  a  part  of  the  army  under  my  command.  I  have  eii\]oined 
upon  him,  and  I  am  certain  that  he  will  consider  himself  and  act  as 
in  the  country  of  his  patrons  and  best  friends.  Necessaries  and  ac- 
commodations of  every  kind  which  you  may  furnish  he  will  thank- 
fully receive,  and  render  their  full  value.  I  invite  you,  therefore,  as 
friends  and  brethren,  to  provide  him  with  such  supplies  as  your  country 
affords;  and  I  pledge  myself  not  only  for  your  safety  and  security,  but  for 
ample  compensation  ;  let  no  man  desert  his  habitation;  let  no  one  flee 
as  Defore  an  enemy.  The  cause  of  America  and  of  liberty  is  the 
cause  of  ever  virtuous  American  citizen,  whatever  may  be  his  religion 
or  his  descent.  The  united  colonies  know  no  distinction,  but  such  as 
slavery,  corruption  and  arbitrary  domination  may  create.    Come,  then, 

J'e  generous  citizens,  ran^e  yourselves  under  the  standard  of  general 
iberty — against  which  all  the  force  and  artifice  of  tyranny  will  never 
be  able  to  prevail. 

G.  WASHINGTON. 

The  year  one  thousand  eight  hundred  and  fourteen,  twenty-seventh 
day  of  April,  after  meridian,  in  presence  of  the  notary  of  the  district 
of  Montreal,  and  witnesses  herein  named,  was  present  Lieutenant 
James  Bell,  citizen  resident  in  the  parish  of  St.  Joseph  de  Chambly, 
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l^ng  upon  his  bed  in  a  chamber  overlooking  the  little  river  Montreal^ 
sick  of  body,  but  being  sound  of  mind,  memory,  judgment  and  under- 
standing, as  has  fully  appeared  to  the  notary  and  witnesses  herein 
named  and  undersigned,  the  said  witnesses  and  notary  being  purposely 
conveyed  to  the  dwelling  of  the  said  testator,  by  his  request,  who,  in 
the  view  of  death,  and  fearing  to  be  prevented  by  it  from  disposing  of 
his  last  will,  has  made,  named,  and  dictated  this  present  testament 
and  ordinance  of  his  last  will  to  the  said  notary  and  undersigned 
witnesses  in  the  following  manner:  Having  first,  as  a  Christian, 
recommended  his  soul  to  God,  supplicating  his  Divine  Majesty  to 
have  mercy  upon  him,  to  pardon  his  sins,  and  to  place  him  in  the 
kingdom  of  those  who  are  of  the  number  of  the  blessed,  the  said 
testator  wills  and  ordains  that  his  debts  be  paid  and  wrongs  repaired, 
if  any  shall  be  found  by  his  testamentary  executor  herein  named.  As 
to  his  obsequies  and  funeral  ceremonies,  the  said  testator  leaves  them 
entirely  to  the  discretion  and  will  of  Dame  Margueretta  Christie,  his 

spouse,  to  be  con by  her  as  shall  seem  best.     The  said  testotor 

gives  and  bequeaths  to  his  children,  issue  of  his  lawful  marriage  with 
the  aforesaid  Dame  Margueretta  Christie,  his  lawful  wife,  being  two  in 
nnniber,  to  wit :  William  Bell  and  Margueretta  Bell,  to  each  of  these 
the  sum  of  six  livres  as  a  patrimony,  the  said  testator  declaring  that 
he  has  given  them  more  heretofore  than  their  portion. 

As  to  all  his  other  goods,  movable  and  immovable,  acquired,  gained 
and  his  own,  which  shall  be  found  to  be  and  belong  to  the  said  testator 
at  the  day  and  hour  of  his  death,  of  whatever  nature  they  may  be, 
and  to  whatever  sums  they  may  amount,  consist  and  be  worth  in  such 
parts  and  places  as  they  shall  be  found  to  be  due,  situated  and  placed 
without  any  reservation,  the  said  testator  gives  and  bequeaths  them 
to  Margueretta  Christie,  his  wife,  whom  he  institutes  his  sole  legatee, 
to  be  by  her  enjoyed  in  full  to  use,  to  do,  and  to  dispose  of  as  she  may 
please,  in  virtue  of  presents.  And  to  execute  this  present  testament, 
the  said  testator  has  named  and  chosen  the  person  of  John  Yule,  his 
friend,  merchant  of  the  parish  of  St.  Joseph  de  Chambly,  whom  he 
prays  to  render  him  this  last  service,  and  into  whose  hands  he  gives 
up  all  his  goods,  according  to  the  custom  of  Paris.  This  testament 
was  also  made,  named  and  dictated  by  the  said  testator  to  the  under- 
signed notary,  in  presence  of  Hugh  Fraser,  citizen,  and  Joseph  Brisse, 
merchant,  both  residents  at  Chambly,  witnesses  for  this  requisition, 
and  read  to  him,  and  reread  by  the  said  notary  in  presence  of  said 
witnesses,  and  acknowledged  by  him  as  being  accordmff  to  his  inten- 
tion  and  the  ordinance  of  his  last  will,  claiming  for  the  validity  of 
these  presents  the  act  in  force  in  this  province.  Made  and  passed 
at  Chambly,  in  the  house  of  the  said  testator,  in  the  day  and  year 
aforesaid,  and  signed  by  the  said  testator  in  presence  of  said  witnesses, 
who  have  signed  with  us.     It  having  been  twice  read,  he  died  instantly. 

JAMES  BELL. 

HUGH  FRASEB. 

JOSEPH  BRISSE. 

Approved  by  the  undersigned  notary,  being  but  one  reference  in 
the  margin  and  two  words  only  erased. 

R.  BORLEAU. 
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L'an  mil  huit  cent  quatorze,  le  yingt  sept  d' Avril,  aprds  midi^  par- 
devant  lea  notaires  du  district  de  Montreal  et  temoins  ci-enfin  nommes, 
fat  present  Sr.  James  Bell,  bourgeois,  resident  dans  la  paroisse  St. 
Joseph  de  Chambly,  gisant  au  lit  malade  de  corps,  dans  une  chambre, 
ayant  amortine  sur  la  petite  riviere  Montr^l,  mais  etant  saned'esprit, 
memoire,  jugement,  et  entendement,  ainsi  qu'il  est  apparu  an  notaires 
et  temoins  ci-enfin  nommes  et  soussign^s ;  lesdits  temoins  et  notaire 
s'^tant  expres  transportes  en  la  demenre  dudit  testateur,  ou  ils  ont  ete 
mandes  ;  lequel,  dans  la  vue  de  la  mort  et  craignant  en  etre  prevenu 
sans  avoir  disposes  de  ses  derni^res  volontes,  a  fait  nomme  et  dicte  son 
present  testament  et  ordonnances  de  dernidres  volontes,  audit  notaire 
et  temoins  soussignes,  en  la  mani^re  qui  suit : 

Premi^rement,  comme  ChStien  a  recommandS  son  &me  a  Dieu,  sup- 
pliant Sa  Divine  Majeste  de  lui  faire  mis^ricorde,  de  lui  pardonner  ses 
£§cb6s,  et  de  le  placer  au  royaume  des  cieux  au  nombre  des  bien- 
eurenx. 

Yeut  et  ordonne  ledit  testateur  que  ses  dettes  soyent  payees,  et  torts, 
si  aucuns  se  trouvent,  repares  par  son  executeur  testamentaire  apr^s 
nomme. 

Quant  a  ses  obsdques  et  funerailles,  ledit  testateur  les  laisse  entiere* 
ment  &  la  discretion  et  volonte  de  Dame  Margueritte  Christie,  son 
Spouse,  pour  parelle  en  agir  comme  bien  lui  semblera. 

Donne  et  legue  ledit  testateur  4  ses  enfans,  issus  de  son  legitime 
mariage  avec  la  susdite  Dame  Margueritte  Christie,  sa  legitime  epouse, 
qui  sont  au  nombre  de  deux,  savoir  :  Guillaume  Bell  et  Margueritte 
Bell,  k  chacun  la  somme  de  six  livres,  cours  au  cien,  par  forme  de 
legitime  ;  declarant  ledit  Sr.  testateur  leur  avoir  ci-devant  donne  plus 
que  leur  legitime. 

Quant  a  tons  ses  autres  biens,  tant  meubles  qu'immeubles,  ucquets, 
consents  et  propres,  qui  se  trouvent  etre  et  appartenir  audit  testateur, 
au  jour  et  neure  de  son  deeds,  de  quelque  nature  qu'ils  soyent,  eta 
quelques  sommes  qu'ils  puissent  monter,  consister,  et  valoir,  en  quel- 
ques  lieux  et  endroits  qu'ils  se  trouvent  dus,  situes,  ct  astis,  sans  en 
rien  r^server,  ledit  testateur  les  donne  et  Idgue  Sl  Margueritte  Christie, 
son  epouse,  qu'il  institut  son  legataire  universelle,  pour  parelle  en 
jouir  en  pleine  propriete,  user,  faire,  et  disposer,  comme  bien  lui  sem- 
blera,  en  vertu  des  presents. 

Et  pour  executor  le  present  testament,  ledit  testateur  a  nomme  et 
choisi  la  personne  de  Sr.  Tule,  marchand,  de  la  paroisse  St.  Joseph 
de  Chambly,  son  ami,  qu'l  prie  de  lui  rendre  ce  dernier  service,  et 
entre  les  mains  duquel  il  se  dissaise  de  tous  ses  biens  suivant  la  con- 
tdme  Paris. 

Ce  iut  ainsi  fait,  nomme,  et  dicte  par  ledit  testateur,  au  notaire 
soussign^,  en  presence  des  sieurs  Hugh  Fraser,  bourgeois,  et  Joseph 
Brisse,  marchand,  tous  deux  residents  &  Chambly,  temoins  pour  ce 
requis,  et  a  lui  lu  et  relu  par  ledit  notaire,  presence  desdit«  sieurs  te- 
moins, et  y  a  persisti  comme  suivant  son  intention  et  ordonnanoe  de 
dernieres  volontes  -reclament  pour  la  validite  des  presents  I'acte  en 
force  en  cette  province. 

Fait  et  passe  h  Chambly,  en  la  demeure  dudit  testateur,  les  jours  et 
l'an  susdits,  a  ledit  testateur  signS  avec  nous,  presence  desdits  sieurs 
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t&noins,  qui  ont  signe  aveo  nous,  lecture  faite  deux  fois,  ainsi  qu'il 
est  parti  en  la  minute. 

Signe,  James  Bell,  Hugh  Fraser,  Joseph  Brisse,  et  du  notaire  sous- 
signe,  un  renvois  en  marge  approuv^  bon,  deux  mots  requis  nuls. 

R.  BOILEAU,  N.  P. 

We,  clerks  of  the  court  of  Kings  Bench  for  the  district  of  Montreal, 
in  the  province  of  Lower  Canada,  do  hereby  certify  that  Bene  Boileau, 
esquire,  was,  at  the  time  of  the  making  this  will,  and  is  now,  a  pub* 
lie  notary,  duty  commissioned  and  sworn,  for  the  district  of  Mon- 
treal in  the  province  of  Lower  Canada,  and  that  his  attestation  of  the 
copy  as  above  is  a  true  attestation,  and  that  the  laws  of  Canada  au- 
thorize public  notaries  to  attest  wills,  and  that  to  all  his  acts,  doings, 
and  attestations  as  such,  full  faith  and  credit  is  and  ought  to  be  given 
within  the  said  district  of  Montreal,  in  the  province  of  Lower  Canada, 
and  elsewhere. 

In  testimony  whereof,  we  have  hereto  subscribed  our  names  as  clerks 
aforesaid,  and  have  hereto  affixed  the  seal  of  the  said  court,  at  Mon- 
r  -1  treal,  this  twentieth  day  of  September,  one  thousand  eight  hun- 
L8R     -J  ^Y&i  and  thirty-four. 

MONK  &  MONOGH,  Prothonotarya, 


Know  all  men  by  these  presents,  to  whom  these  presents  may  come, 
or  in  anywise  concern,  that  I,  Margaret  Bell,  wife  and  widow  of  James 
Bell,  deceased,  of  the  parish  of  Chambly,  district  of  Montreal,  and 
province  of  Lower  Canada,  as  heir  and  successor  by  will  and  testa- 
ment to  me  granted  by  James  Bell,  deceased,  by  these  presents  do 
give  and  grant  to  my  daughter,  Margaret  Bell,  a  Cameron,  all  my 
right  and  title  to  all  papers  and  accounts  due  to  my  husband,  James 
Bell,  deceased,  from  the  United  States  Congress  of  America,  and  from 
any  other  person  or  persons  within  the  said  United  States,  and  to 
collect  them  as  she  may  see  fit  and  convenient,  and  give  acquittances , 
and  discharges,  and  titles,  as  she  pleases,  as  sole  owner  of  ail  accounts 
and  debts  due  to  my  husband,  James  Bell,  deceased. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  fif- 
r  -|  teenth  day  of  January,  in  the  year  of  our  Lord  one  thousand 
I-  •   'J    eight  hundred  and  twenty-eight. 

MARGARET  BELL. 

Witnesses  present : 

Babtho  Tsrnb, 
Mart  Trrne. 

We  do  certify  that  the  within  named  Margaret  Bell,  a  Cameron,  is 
the  lawful  heir  to  the  estate  of  the  within  named  James  Bell,  deceased. 

CHARLES  DE  CELABERG,  J.  P. 
SAMUEL  POTTS,  J,  P. 
Chambly,  January  15,  1828. 


I^  Pierre  Paul  De  Maray,  notary  public  and  justice  of  the  peace  in 
and  for  the  district  of  Montreal,  residing  in  the  town  of  Dorchester, 
commonly  called  St.  John's,  in  the  province  of  Lower  Canada,  do 
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certify  that  the  foregoing  deed,  assignment,  or  transfer  of  the  claim  of 
the  late  James  Bell,  deceased,  by  Margaret  Bell,  his  widow,  to  Mar- 
garet Cameron,  daughter  of  the  said  James  Bell  and  Margaret  Bell, 
IS  a  true  and  faithful  copy  from  the  original,  deposited  with  me,  as 
a  publi';  notary,  for  safe  keeping,  and  now  remaining  on  file  in  my 
notarial  office.  And  I  do  certify  that  I  am  well  acquainted  with  the 
handwriting  of  the  late  honorable  Charles  De  Celaberg,  now  deceased, 
as  also  with  the  handwriting  of  the  late  Samuel  Potts,  esquire,  now 
also  deceased,  before  whom,  as  justices  of  the  peace,  the  foregoing  deed, 
assignment  or  transfer  was  acknowledged,  and  that  the  signatures 
thereto  are  in  the  proper  handwriting  of  the  said  honorable  Charles 
De  Celaberg  and  Samuel  Potts,  esquire. 
Given  under  my  hand  and  seal,  as  a  public  notary,  at  Dorchester, 

fr  a  1    commonly  called  St.  John's,  this  eighteenth  day  of  September, 
LL.8.J     jg34 

P.  P.  DE  MARAY,  N.  P. 


We,  clerks  of  the  court  of  King's  Bench,  for  the  district  of  Montreal, 
in  the  province  of  Lower  Canada,  do  hereby  certify  that  Pierre  Paul 
De  Maray,  esquire,  who  has  made  and  siened  the  foregoing  certificate, 
is,  and  was  at  the  time  of  making  and  signing  the  same,  a  public 
notary  and  a  justice  of  the  peace  in  and  for  the  district  of  Montreal ^ 
in  the  province  of  Lower  Canada,  duly  appointed  and  qualified,  and 
that  to  all  bis  acts,  doings  and  attestations  as  such,  full  faith  and 
credit  is  and  ought  to  be  given  within  the  said  district  of  Montreal 
and  province  of  Lower  Canada,  and  elsewhere. 
In  witness  whereof,  we  have  hereto  subscribed  our  names,  as  clerks 
aforesaid,  and  have  hereunto  affixed  the  seal  of  the  said  court, 
at  Montreal,  this  twentieth  day  of  September,  one  thousand 
eight  hundred  and  thirty-four. 

MONK  &  MONOGH,  Prothonatarys. 


[l.  s.] 


Know  all  men  by  these  presents,  that  I,  Daniel  Cameron,  late  of 
the  Signiory  of  Labervoine,  in  the  province  of  Lower  Canada,  but 
now  01  the  town  of  Nashua,  in  the  county  of  Hillsborough,  in  the 
State  of  New  Hampshire,  husband  of  Margaret  Cameron,  (whose 
maiden  name  was  Margaret  Bell)  daughter  of  James  Bell  and  Margaret 
Christie,  his  wife,  both  late  of  Chambly,  in  the  province  of  Lower 
Canada,  and  both  of  whom  are  now  deceased,  do  hereby  make,  con- 
stitute and  appoint  Samuel  Burch,  of  the  city  of  Washington,  in  the 
District  of  Columbia,  to  be  my  true  and  lawful  attorney,  for  me  and 
in  my  name,  behalf  and  stead,  and  for  and  in  the  name,  behalf  and 
stead  of  Margaret  Cameron,  my  wife  as  aforesaid,  to  settle,  adjust  and 
liquidate,  at  the  treasury  of  the  United  States,  the  claims  and  demands 
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of  the  heir»*at-law  of  James  Bell  aforesaid,  late  ofChamblj,  in  the 
prorince  of  Lower  Canada,  deceased^  the  settlement  and  payment 
whereof  is  directed  by  the  act  of  the  Congress  of  the  United  States  of  the 
30th  Jane,  1834,  entitled  ''An  act  for  tne  relief  of  the  heirs  of  James 
Bell,  deceased,"  and  to  receive  and  grant  an  acquittance  in  such  form 
as  may  be  required  for  whatsoever  may  be  found  due  and  payable  upon 
the  settlement  aforesaid,  and,  further,  with  power  to  substitute  an  at- 
torney or  attorneys  under  him  for  the  purposes  herein  expressed: 
hereby  ratifying  and  confirming  the  acts  of  my  said  attorney  in  the 
premises  as  fully  and  effectually  as  if  I  myself  and  my  wife  were  per- 
sonally present  and  acting  in  our  own  behalf.  In  witness  whereof,  I 
have  hereunto  set  my  hand  and  affixed  my  seal,  at  Nashua,  in  New 
Hampshire,  this  tenth  day  of  September,  one  thousand  eight  hundred 
and  thirty  four. 

DA'L   CAMERON,  [seal.] 
Signed,  sealed  and  delivered  in  the  presence  of — 
Edmund  Pabkbr. 


Staib  of  Naw  Hampshibb, 
Catmty  of  HiUAoroughy    \  **' 

SXPTEMBER  10,  1834. 

Be  it  remembered,  that  on  the  day  and  year  aforesaid  the  within 
^amed  Daniel  Cameron  came  before  me,  a  justice  of  the  peace  for  said 
county,  and  signed  the  foregoing  instrument,  and  acknowledged  the 
same  to  be  his  free  act  and  deed.     Before  me, 

EDMUND  PARKER, 

Justice  of  the  Peace, 

I,  Andrew  Wallace,  clerk  of  the  superior  court  ofjudicature  for 
the  county  of  Hillsborough,  in  the  State  of  New  Hampshire,  do 
hereby  certify  that  Edmund  Parker  above  named  is  a  justice  of  the 
peace  in  and  for  said  county  of  Hillsborough,  and  that  the  above 
signature  purporting  to  be  his  is  genuine. 

In  testimony  whereof,  I  have  hereunto  affixed  my  seal  of  office  and 
r-  -1  subscribed  my  name  this  10th  day  of  September,  A.  D. 
^      J    1834. 

A.  WALLACE,  Clerk. 


Whereas  Daniel  Cameron,  of  the  parish  of  Subervois,  in  the  British 
province  of  Lower  Canada,  husband  of  Margaret  Cameron,  daughter 
of  James  Bell,  late  of  Chambly,  in  the  said  province,  deceased,  did, 
at  Burlington,  in  the  State  of  Vermont,  on  the  18th  day  of  February, 
1834,  make,  execute  and  deliver  to  William  Cameron,  of  the  town  of 
Dunstable,  in  the  State  of  New  Hampshire,  a  full  power  of  attorney 
and  substitution,  authorizing  the  said  William  Cameron,  for  the 
benefit  of  and  in  the  name  and  stead  of  the  said  Daniel  Cameron,  as 
the  husband  of  the  said  Margaret  Cameron,  daughter  of  the  aforesaid 
James  Bell,  to  settle  and  adjust  with  the  government  of  the  United 
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States,  all  the  right,  title  and  interest  of  him  the  said  Daniel,  as  the 
husband  of  the  said  Margaret,  in  and  to  a  claim  of  the  said  James 
Bell,  deceased,  on  the  government  of  the  United  States,  which  claim 
arose  during  the  revolutionary  war,  and  to  receive  and  receipt  for  the 
money  arising  from  the  same ;  and  whereas  the  said  William  Came- 
ron hath  substituted  and  appointed  Samuel  Burch,  of  the  city  of 
Washington,  in  the  District  of  Columbia,  as  his  substitute  and  attor- 
ney, to  do  all  and  any  and  everything  which  the  said  William  Came- 
ron might  or  could  do  under  the  said  power  as  the  attorney  of  the 
said  Daniel  Cameron ;  and  for  the  purpose  of  enabling  the  said  Samuel 
Burch  to  settle  and  adjust  the  whole  claims  of  the  heirs- at-law  of  the 
aforesaid  James  Bell  against  the  United  States,  it  is  made  known 
by  these  presents  unto  all  whom  it  doth  or  may  concern,  that  I,  Mar- 
garet Cameron,  wife  of  Daniel  Cameron,  of  the  parish  of  Subervois, 
m  the  British  province  of  Lower  Canada,  and  daughter  of  James  Bell, 
late  of  Chambly,  in  the  said  province,  deceased,  and  by  the  will  of 
the  said  James  Bell,  and  the  will  of  his  widow,  Margaret  Bell,  my 
mother,  sole  heir  of  all  the  goods  and  chattels,  riehts  and  credits  of 
my  said  father,  the  said  James  Bell,  and  of  my  said  mother,  the  said 
Margaret  Bell,,  do  hereby  nominate,  constitute  and  appoint  my  friend 
Samuel  Burch,  of  the  city  of  Washington,  in  the  District  of  Colum- 
bia, to  be  my  true  and  lawful  attorney  for  me  and  in  my  name,  and  in 
the  name  of  my  said  husband,  Daniel  Cameron,  to  settle  and  adjust 
with  the  government  of  the  United  States,  or  any  of  its  officers  or  de- 
partments, all  and  every  of  the  claim  or  claims  which  my  said  father 
nad  against  the  said  United  States,  arising  from  his  connexion  with 
the  military  forces  of  the  United  States  in  Canada  in  the  time  of  the 
revolutionary  war,  the  settlement  and  payment  of  which  is  or  may  be 
provided  for  in  a  bill  now  pending  before  the  Congress  of  the  United 
States,  which  said  bill  is  numbered  203,  and  is  entitled  a  bill  for  the 
relief  of  the  heir-at-law  of  James  Bell,  deceased  ;  and  to  receive  and 
receipt  for  whatsoever  sum  or  sums  may  be  found  due  and  coming  to 
me,  as  the  only  heir-at-law  of  the  said  James  Bell,  in  as  full  and 
ample  a  manner  as  if  I  were  myself  personally  present  and  acting  in 
my  own  behalf — hereby  ratifying  and  confirming  all  and  singular  the 
acts  and  doings  of  my  said  attorney  done  in  the  premises. 
r  1  Witness  my  hand  and  seal,  at  the  city  of  Washington,  in  the 
L^-  ^J  District  of  Columbia,  this  3d  day  of  March,  1834. 

MARGARET  B.  CAMERON. 
Witness :  James  Youno. 

County  of  Washington, 
District  oj  Columbia, 

On  this  3d  day  of  March,  1834,  before  the  undersigned,  a  justice  of 
the  peace  in  and  for  the  county  and  District  aforesaid,  personally  ap- 
peared the  above  named  Margaret  Cameron,  and  acknowledged  the 
foregoing  instrument  of  writing  or  power  of  attorney  to  be  her  free 
act  and  deed,  and  made  and  delivered  for  the  purposes  therein  ex- 
pressed. 

JAMES  YOUNG. 
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DiBnucr  of  Columbia,  County  of  WcaihingUmj  to  wit : 

I,  William  Brent,  clerk  of  the  circuit  court  of  the  District  of  Co- 
lumbia for  the  county  of  Washington,  hereby  certify  that  James 
Toung,  esq.,  before  whom  the  above  and  subscribed  acknowledgment 
appears  to  nave  been  made,  and  whose  name  is  thereto  subscribed  was, 
at  the  time  of  taking  and  subscribing  the  same,  and  still  is,  a  justice 
of  the  peace  in  and  for  the  District  and  county  aforesaid,  duly  com- 
missioDed  and  sworn. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -1  seal  of  said  court,  at  the  city  of  Washington,  this  second  day 
LSBAL.J  ^^  October,  A.  D.  1834. 

WILLIAM  BRENT,  Clerk. 


The  United  States  Dr. ,  to  heir-at-law  of  James  Bellj  deoewed^  who  was 
superintendent  of  workmen  and  artificers  in  the  service  of  the  United 
States  in  Canada  in  the  revolutionary  war. 

• 
For  moneys  advanced,  services  rendered,  and  for  stores,  materials, 
and  supplies  of  various  kinds  furnished  by  said  James  Bell,  the  settle- 
ment and  payment  whereof  is  directed  by  act  of  Congress  of  the  30th 
June,  1834,  entitled  '^  An  act  for  the  relief  of  the  heirs  of  James 
Bell,  deceased,"  viz: 

For  sundries  supplied  Major  Brown  and  his  command  from 
October  16,  to  October  30, 1775,  1,173  livres  10  sols,  as 
per  account  No.  1 |195  59 

For  cash  paid  expenses  for  transporting  batteaux  to 
Lapararie,  £59  16«.,  as  per  account  No.  2 199  33| 

For  work  and  materials  from  November  7,  1775,  to  Feb- 
ruary 8, 1776,  £25  19^.  9  sols,  as  per  account  No.  3...  86  66 

For  cash  paid  workmen  to  May  20, 1776,  £261  4^.  M.^  as 
per  account  No.  4 870  75 

For  cash  for  materials  from  March  9,  1776,  to  May  20, 
1776,  £265  2s.  Sd,,  as  per  account  No.  6 883  78 

For  cash  paid  workmen  from  May  20,  1776,  to  June  15, 
1776,  £66  13«.,  as  per  accountNo.  6 222  33^ 

For  amount  due  for  materials  and  timber  taken  to  Ticon- 
deroga,  &c. ,  from  May  20, 1776,  to  June  15, 1 776,  as  per 
account  No.  7,  viz: 

Whole  amount  of  account  25,497  livres  9  sols 

Deduct  the  charge  for |1,302 

7,812, 17,685  liv.  9  sols    2,947  58 

Paper  money  excluded  by  the  act  of  June  30,  1834. 

For  supplies  for  Captain  Hamtramnck's  company.  1,502 

>   liVres  9  sols,  asper  account  No.  8 250  4^ 

For  400  cords  of  wood,  as  per  certificate  of  Captain  Bene- 
dict, and  statement  of  James  Bell  to  the  committee  in 
1794,  at « livers.— (See  vouchers  Nos.  9  and  19) 400  00 

Amount 6,056  34 
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For  interest  thereon  from  June  15, 1776,  to  June 30, 1834, 
58  years  and  16  days,  (not  admitted,  not  being  author- 
ized by  the  law) 21,091  20 

27,147  54 

Amount  brought  over 6,056  34 

Deduct  the  amount  of  the  within  account,  exceeding  the 
amount  appropriated  by  the  act  of  Congress  of  June  30, 
1834,  for  satisfaction  of  this  claim 329  31 

Leaving  amount  payable  of  said  act  of  June  30^  1834, 

(pages  155  and  156) 1 5,727  03 


Am>jT0R's  Opficb,  OcUber  2,  1834. 

WM.  PARKER. 


Comptroller's  Oppicb,  October  3,  1834. 
Examined : 


WM.  ANDERSON. 


[No.  60,086.]  Treasury  Dbpartmbnt,  Auditor's  Ofbicb, 

Od(i)er  3,  1834. 

I  hereby  certify  that  I  have  examined  and  adjusted  an  account  be- 
tween the  United  States  and  the  heirs  of  James  Bell,  deceased,  late  of 
Ohambly,  in  the  British  province  of  Lower  Canada,  and  find  that  the 
sum  of  five  thousand  seven  hundred  and  twenty-seven  dollars  and 
three  cents  is  due  from  the  United  States  unto  Samuel  Barch,  attorney 
of  Margaret  B.  Cameron  and  Daniel  Cameron,  her  husband,  which 
said  Margaret  B.  Cameron  was  the  daughter  and  assignee  of  Margaret 
Bell,  the  widow  and  devisee  of  said  James  Bell,  bemg  ^'for  moneys 
advanced,  services  rendered,  and  for  stores,  materials,  and  supplies  of 
various  kinds  furnished  by  him  to  the  troops  of  the  United  States,  and 
for  the  construction  of  vessels-of-war,  and  for  wood  for  the  garrison, 
including  timber  taken  to  Ticonderoga,  and  including  the  charge  for 
the  loss  on  continental  money,  said  accounts  commencing  in  October, 
1T76,  and  ending  June  15,  1776 ;"  which  amount  is  to  be  paid  in 
pursuance  of '^An  act  for  the  relief  of  the  heirs  of  James  Bell,  deceased/' 
approved  30th  June,  1834. 

As  appears  from  the  statement  and  vouchers  herewith  transmitted 
for  the  decision  of  tho  Comptroller  of  the  Treasury  thereon — $5,727  03« 

R.  HARBISON,  AvdUor. 

Joseph  Anderson,  Esq., 

GomptroUer  of  the  Treasury  of  the  United  States. 
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Comptrollsb's  Office. 

1  admit  and  certify  the  above  balance,  this  3d  day  of  October^ 
1834. 

JOS,  ANDERSON, 

Comptroller. 
Thomas  L.  Sboth,  Esq.,  Register. 

Tbbasury  Dbpartmbnt,  Bbgistbr's  Officb, 

February  9,  1857. 

I  certify  the  foregoing  to  be  trne  copies  of  original  papers  on  file  in 
this  office,  relating  to  the  settlement  of  the  claim  of  the  heirs  of  James 
Bell^  deceased. 

F.  BIGGER,  Begister. 


IN  THE  COITBT  OF  CLAIMS. 

ON  THE  PETITION  OF  RALPH  RICHARDSON. 
Brief  of  United  States  SdUcUcr. 

This  is  a  claim  for  supplies,  money,  materials,  labor,  &c.,  furnished 
by  James  Bell,  of  Chambly,  in  Lower  Canada,  durine  the  revolution- 
ary struggle  in  1775  and  1776,  for  the  service  of  the  United  States. 

The  claim  is  barred  by  the  resolutions  of  July  23,  1787,  and  by  the 
act  of  March  17, 1792. — (See  the  report  of  Mr.  Gallatin,  Secretary  of 
the  Treasury,  dated  March  2,  1802,  among  the  papers  transmitted  by 
the  Register  of  the  Treasury.) 

If  the  claim  were  not  barred,  the  evidence  in  support  of  it  is  confess- 
edly not  according  to  the  reauirements  of  law. — (See  Young's  report 
attached  to  the  petition ;  and  also  the  report  of  Mr.  Gallatin,  above 
referred  to,  in  which  Mr.  Gallatin  asks  Congress  if  it  should  deem  it 
proper  to  remove  the  bar  of  the  statute  of  limitations,  to  decide,  also, 
what  sum  should  be  paid  the  claimants,  as  the  vouchers  were  insufS- 
cient;  and  this,  he  said,  it  was  entirely  competent  for  Congress  to  do, 
as  any  sum  now  paid  would  be  a  gratuity.) 

Congress  has  accordingly  passed  an  act,  approved  June  30,  1834, 
granting  such  sum  as  the  accounting  officers  should  think  proper  to 
allow,  not  exceeding  $5,727  03,  which  was  construed  as  an  allowance 
of  that  amount,  as  such  grants  are  uniformly  construed.  There  is, 
therefore,  no  legal  or  just  claim  against  the  government. 

M.  BLAIR,  Solicitar. 
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IN  THE  GOTTRV  OF  CLAIMS.— Ko.  10. 

ON  PETITION  OF  RALPH  RICHARDSON. 
Suggestions  in  answer  to  Solicitor. 

I.  It  is  fairly  to  be  inferred,  from  the  evidence,  that  the  claim  was 
presented  for  payment  prior  to  the  resolution  of  Congress  of  July  23, 
ITST. — (See  BeWspoxoer  of  attorney  to  General  Hazen^  dated  July  17, 
1784,  pa^e  35  of  papers  transmitted  from  the  treasury;  also,  General 
Hazen's  letter  dated  August  12,  1784,  p.  26  of  papers;  also,  his  letter 
of  May,  1785,  p.  19  of  papers.) 

The  votichers  at  that  time  may  not  have  been  in  sufficient  form  to 
warrant  the  settlement  and  payment  of  the  claim,  but  a  request  or 
demand  for  a  settlement  would  take  the  case  out  of  the  operation  of 
the  statute.  The  resolution  of  July,  1787,  required  only  abstrads  of 
the  accounts  to  be  presented. 

II.  If  the  claim  was  not  presented  by  General  Hazen  in  due  time, 
still,  being  in  his  hands,  and  he  an  officer  under  the  goyernment,  the 
«tatute  should  be  suspended,  and  the  act  of  July  12,  1793,  would  save 
the  claim. — (See  House  report  of  April,  1794,  page  27  of  papers.) 

III.  Mr.  Bell,  being  out  of  the  country,  (a  resident  of  Canada,)  and 
in  a  situation  not  to  be  informed  of  the  resolution  of  1787,  ought  not 
to  be  barred  by  it.  It  would  be  a  fraud  upon  him  were  such  the  case. 
He  is  not  presumed  to  know  the  law  like  citizens  of  the  United  States. 
It  is  well  settled  that,  where  a  party  is  kept  in  ignorance  of  his  rights 
by  fraud,  the  statute  shall  not  run  against  him.  He  is  like  a  person 
beyond  seas. 

IV.  Mr.  Gallatin's  construction  of  the  act  of  1792  is  too  limited. 
A  liberal  construction  of  that  act  would  not  bar  this  claim.  The 
House,  by  their  resolution  of  February  12,  1802,  p.  36  of  the  papers, 
declare  that  it  was  presented  within  the  time  prescribed  by  law  for 
exhibiting  claims  of  like  nature. 

Y.  The  act  of  June  30,  1834,  and  the  statement  of  the  claim  at  the 
Treasury  Department  at  that  time^  and  a  part  payment  of  the  same, 
settles  the  leral  existence  and  justice  of  the  claim,  and  the  Court  will 
not  go  behind  that  settlement.  That  act  was  not  a  gratuity,  but  an 
appropriation  made  to  pay  a  debt.  More  was  found  due  than  the  ap- 
propriation amounted  to. 

YI.  The  claim  is  proved,  by  the  best  evidence  of  which  the  case  is 
susceptible,  by  the  sworn  statement  of  Mr.  Bell  and  the  original  cer- 
tificates of  officers  of  the  army,  all  of  whom  are  dead. 

YII.  All  the  papers  show  the  undoubted  merits  and  equity  of  the 
claim,  and  the  pledge  of  the  faith  of  the  government  by  General 
Washington  and  other  officers  for  its  payment. 

YIII.  No  question  is  raised  in  regard  to  the  amount  due,  and  a  bill 
should  be  reported  for  the  amount  to  be  paid  to  the  rightful  owner  or 
owners  of  the  claim. 

A.  H.  LAURENCE. 
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IN  THE  COURT  OP  CL1I&I8. 

RALPH  RICHAKDSON  vs.  THE  UNITED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  Court. 

The  petitioner,  representing  himself  to  he  the  executor  of  the  will 
of  Margaret  B.  Cameron,  deceased,  states  the  following  case: 

In  the  years  1775  and  1776,  James  Bell,  of  Chambly,  in  Lower 
Canada,  rendered  services  and  furnished  supplies  to  the  American 
army,  then  in  Canada,  under  the  proclamation  of  General  Washing- 
ton, amounting  to  $6,056  34,  no  part  of  which  was  paid  him,  although 
he  made  strenuous  efforts  to  procure  it.  On  the  27th  of  April,  1814, 
he  made  his  will,  giving  to  his  children  six  livres  apiece,  in  addition 
to  whal^he  had  previously  given  them,  and  to  his  wife,  Margaret  Bell, 
all  his  other  property^  and  died  subsequently  inthe^same  year.  On 
the  I5th  of  January,  1828,  Margaret  Bell,  by  deed,  assigned  to  her 
daughter,  Margaret  B.  Cameron,  the  wife  of  Daniel  Cameron,  all  her 
right  and  title  to  all  accounts  due  from  the  United  States  to  her  hus- 
band, James  Bell.  On  the  22d  day  of  July,  1844,  Margaret  B. 
Cameron,  after  the  decease  of  her  husband,  by  her  will,  which  was 

S roved  on  the  11th  of  September,  1844,  gave  all  her  estate  to  her 
anghter,  Caroline  M.  Richardson,  the  wife  of  the  petitioner,  and 
appointed  him  her  executor,  to  which  office  he  has  also  been  duly  ap- 
pointed by  the  proper  court,  and  as  representing  all  the  rights  to  the 
claim  of  James  Bell,  the  petitioner  prays  it  may  be  allowed  to  him  in 
his  capacity  as  executor. 

On  the  30th  of  June,  1834,  (6  Stat.  598,)  Congress  passed  an  act 
for  the  relief  of  the  heirs  of  James  Bell,  by  which  the  proper  ac- 
counting officers  of  the  treasury  were  directed  ^^  to  settle  the  several 
accounts  of  James  Bell — who  was  superintendent  of  workmen  and  ar- 
tificers in  the  service  of  the  United  States  at  Chambly — on  equitable 
principles,  for  moneys  advanced,  services  rendered,  and  for  stores, 
materials,  and  supplies  of  various  kinds,  furnished  by  him  to  troops 
of  the  United  States ;  and  for  the  construction  and  repairs  of  the  forti- 
fications at  Chambly ;  the  construction  of  vessels-of-war ;  and  for  wood 
for  the  garrison,  including  timber  taken  to  Ticonderoga,  and  exclu- 
ding the  charge  for  the  loss  on  continental  money ;  said  accounts 
commencing  in  October  1775,  and  ending  June  16, 1776,  and  directing 
the  amount  found  due  to  be  paid  to  the  heirs-ai^law  of  James  Bell, 
rotnded  that  the  sum  to  be  allowed  said  heirs  shall  not  exceed 
$5,727  03." 

In  pursuance  of  this  act,  on  the  3d  of  October,  1834,  the  several 
accounts  of  James  Bell  were  settled  at  the  treasury. 

The  several  items  amounted  to  the  sum  of.., |6,066  34 

To  which  was  added  an  item  for  interest  from  June  15, 

1776,  to  June  30,  1834 21,091  20 

Making  the  whole  claim 27,147  64 
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Against  thebitem  for  interest  is  the  following  memorandumy  made 
in  the  Auditor's  office.  '^Not  admitted — not  being  aathorized  hj 
law." 

The  account  was  adjusted  in  the  Auditor's  office  in  the  following 
manner : 

''Amount  brought  over |6,056  34 

''  Deduct  amount  of  the  within  account,  exceeding  the 
amount  appropriated  by  act  of  Congress,  of  ^30 th 
June,  1834,  for  satisfaction  of  this  claim 329  31 

' '  Leaving  amount  payable  of  said  act  of  30th  June,  1834, 
pages  155  and  156 5,727  03 


"  AunrroE's  Office,  October  3,  1834. 

"WM.  PARKER. 

"  Comptrollbr'b  Officb,  October  3, 1834. — ^Examined. 

*'WM.  ANDERSON." 

This  sum  of  f5,727  03  was  paid  to  Margaret  B.  Cameron  and  her 
husband,  leaving  then  due,  as  the  petitioner  claims,  the  sum  of 
$21,420  51. 

The  proclamation  of  General  Washington  to  the  inhabitants  of 
Canada,  after  appealing  to  them  for  their  support  in  our  contest  with 
Great  Britain,  contained  the  following  promises  and  statements :  '^I 
have  detached  Colonel  Arnold  into  your  country  with  a  part  of  the 
army  under  my  command.  I  have  enjoined  upon  him,  and  I  am  cer- 
tain that  he  will  consider  himself  and  act  as  in  the  country  of  his 
patrons  and  best  friends.  Necessaries  and  accommodations  of  every 
kind  which  you  may  furnish  he  will  thankfully  receive  and  render 
their  full  value.  1  invite  you,  therefore,  as  friends  and  brethren, 
to  provide  him  with  such  supplies  as  your  country  affords,  and  I 
pledge  myself  not  only  for  your  safety  and  security,  but  for  ample  com- 
pensation." 

On  the  16th  of  January,  1834,  the  House  Committee  on  Revolu- 
tionary Claims  made  an  elaborate  report  recommending  that  the  claim 
should  be  settled  at  the  proper  offices.  In  pursuance  of  this  report 
the  act  of  June  30,  1834,  was  passed.  After  the  accounts  had  been 
adjusted  at  the  treasury,  on  the  2d  of  February,  1835,  the  Senate 
Committee  on  Revolutionary  Claims  reported  a  bill  for  the  balance  of 
the  principal  due  the  memorialists,  and  of  the  interest  stated  by  the 
officers  of  the  treasury  to  be  due  on  the  whole  amount  of  the  principal 
debt. 

On  the  8th  of  January,  1849,  the  House  Committee  on  Revolu- 
tionary Claims  made  a  report  concluding  as  follows :  ^'  The  committee 
being  of  the  opinion  that  the  balance  of  the  principal,  viz :  $329  31, 
and  the  interest  as  originally  stated  by  the  accounting  officers,  ought 
to  be  paid  to  the  legal  representatives  of  James  Bell,  report  a  bill 
accordingly." 

On  the  14th  of  June,  1854,  the  Senate  Committee  on  Revolutionary 
Claims  made  a  report,  stating  that  ^Hhe  committee  are  of  opinion 
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that  the  $329  31,  with  interest  thereon  from  the  time  of  the  former 
settlement,  together  with  the  halance  of  interest  then  remaining 
unpaid,  are  jnstly  due  to  the  memorialists." 

These  reports  contain  an  elaborate  investigation  of  the  claim,  and 
we  refer  to  them  not  as  authoritative  expositions  of  the  law,  but  as 
the  opinions  of  learned  and  eminent  men  upon  the  questions  now 
before  us. 

The  first  material  question  in  this  case  is,  whether  the  claim  is  now 
barred  by  the  resolutions  of  23d  July,  1787. 

The  resolution  of  July  23,  1787,  provided  that  all  claims  not  pre- 
sented to  the  Comptroller  of  the  Treasury  within  one  year  should  be 
precluded  from  settlement  or  allowance. 

It  appears  from  the  journals  of  the  House  of  Bepresentatives,  under 
date  of  February  12,  1802,  that  the  petition  of  James  Bell  for  the 
settlement  of  his  accounts  having  been  presented,  and  that  ^^  the 
accounts  and  vouchers  in  support  ttiereof  having  been  laid  before  this 
House  on  the  13th  day  of  March,  1794,  before  the  expiration  of  the 
time  prescribed  by  law  for  exhibiting  claims  of  the  like  nature : 
ordered  that  the  said  petition,  and  the  documents  accompanying  the 
same,  be  referred  to  the  Secretary  of  the  Treasury,  with  instructions  to 
examine  the  same,  and  report  his  opinion  thereupon  to  the  House." 

On  the  2d  of  March,  1802,  Mr.  Gallatin,  the  Secretary  of  the 
Treasury,  reported  his  opinion  to  be,  that  the  claim  was  barred  by 
resolution  of  July  23,  1787. 

Undoubtedly  the  claim  was  barred,  and  the  question  arises  as  to  the 
operation  of  the  act  of  June  30,  1834,  upon  the  bar  created  by  the 
resolution. 

The  argument  and  reasonings  upon  this  point  in  favor  of  the  peti- 
tioner may,  perhaps^  be  fairly  stated  as  follows : 

This  act  directs  the  officers  of  the  treasury  to  settle  the  several 
accounts  of  James  Bell,  upon  equitable  principles,  for  moneys  ad- 
vanced, services  rendered,  and  materials  furnished  to  the  United 
States,  and  that  the  amount  found  due  should  be  paid  to  the  heirs-at- 
law  of  James  Bell ;  but  the  bill  contained  a  proviso  that  the  sum  to 
be  allowed  the  heirs  should  not  exceed  |6,727  03.  It  is  very  evident 
that  the  officers  of  the  treasury  were  not  authorized  to  settle  the 
whole  accounts  of  James  Bell  upon  what  they  should  consider  to  be 
equitable  principles ;  for,  whatever  might  be  their  views  upon  the 
equity  of  the  claim,  they  were  precluded  from  allowing  him  more 
than  $5,727  03.  This  court  has  already  settled,  in  the  case  of  Abel 
Gay  V8.  The  United  States,  that  when  the  Secretary  of  the  Treasury 
was  authorized  to  settle  certain  accounts  upon  the  principles  of  equity, 
it  did  net  necessarily  follow  that  interest  should  be  allowed  upon  the 
amount  found  due.  In  that  case,  the  Secretary  had  an  unlimited 
authority  to  settle  the  accounts  upon  what  he  should  consider  to  be 
principles  of  equity,  and,  having  that  authority,  he  did  not  see  fit  to 
allow  interest ;  but  in  the  present  case,  the  officers  of  the  treasury 
had  no  such  unlimited  authority,  for  they  were  precluded  from  allow- 
ing more  than  the  sum  specified.  If  that  sum  should  fall  short  of  the 
amount  of  the  debt  found  to  be  due,  of  course  they  had  no  jurisdic- 
tion over  the  question  of  interest,  and  of  course  the  petitioner  cannot 
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be  met  Dy  tbe  oDJection  taai^  the  officers  of  the  treasury,  having  the 
power  to  act  upon  principles  of  equity,  had  exercised  that  power  in 
regard  to  the  question  of  interest^  and  that  their  decision  is  final.  It 
is  argued  that  the  operation  of  the  act  of  1834  is  necessarily  to  remove 
the  bar  created  by  the  resolution  of  1787,  for  unless  that  effect  be 
given  it,  it  is  entirely  futile  and  unmeaning.  Without  considering 
the  bar  to  be  removed,  no  inquiry  whatever  could  be  had  into  the 
claim.  A  debt  barred  by  the  stringent  operation  of  the  statute  of 
limitations  cannot  be  considered  to  be  barred  on  '^  equitable  prin- 
ciples," and  so  long  as  this  claim  was  barred  by  the  resolution,  no 
effect  could  be  given  to  the  act  of  Congress.  It  is  said,  also,  that  the 
impression  inevitably  made  upon  every  mind  by  the  act  is,  that  Con- 

Srress  intended  to  take  the  case  out  of  the  operation  of  the  statute,  so 
ar  as  regarded  the  sum  of  $5,727  03,  and  in  pursuance  of  the  autho- 
rity conferred  by  the  act,  that  sum  and  more  was  found  by  the  officers 
of  the  treasury  to  be  due  on  the  15th  of  June,  1776.  It  may  also  be 
argued  that  as  the  sum  actually  found  to  be  due  at  that  date  was 
$6,056  34,  as  to  the  difference  between  the  two  sums,  which  is  $329  31, 
the  bar  is  not  removed  by  the  act  of  1834.  It  is  supposed  that  as  it 
was  competent  for  Congress  to  take  the  case  out  of  the  statute  of  limi- 
tations, as  to  the  whole,  or  as  to  part  of  the  claim,  they  saw  fit  to 
remove  the  bar  as  to  a  part  only.  This  sum,  then,  of  $329  31  would 
then  still  be  considered  as  barred  by  the  resolution  of  1787,  but  so  far 
as  regards  the  sum  of  $5,727  03,  that  would  not  be  barred,  and  the 
evidence  is,  that  it  was  due  on  the  15th  of  June,  1776.  Being  then 
due,  the  claimant's  position  is,  that  it  comes  within  the  operation  of 
the  resolution  of  June  3,  1784,  which  provides  ''that  an  interest  of 
six  per  cent,  per  annum  shall  be  allowed  to  all  creditors  of  the  United 
States  for  supplies  furnished,  or  services  done,  from  the  time  that  the 
payment  became  due  ;"  and  that  the  interest  thereupon  is  now  due  to 
the  claimant  from  the  United  States. 

But  there  is  another  view  to  be  taken  of  the  operation  of  the  act  of 
1834,  which  may  lead  us  to  a  different  conclusion. 

There  is  no  doubt  that  where  a  claim  against  the  United  States  is 
barred  by  a  statute  of  limitations,  it  may  be  revived,  like  any  other 
claim,  between  individuals,  by  an  act  of  Congress.  But  the  same 
principles  which  are  applicable  in  a  case  between  private  persons  most 
govern  the  relations  between  an  individual  and  the  United  States.  It 
IS,  therefore,  necessary  to  inquire  into  the  law  which  should  govern 
such  a  state  of  facts  as  exists  in  this  case. 

Since  the  decision  in  Whitcomb  vs.  Whiting,  (2  Doug.,  652,)  it  is 
well  settled  that  an  acknowledgment  or  new  promise  may  be  inferred 
from  payment  of  a  contract  within  six  years,  or  from  the  payment  of 
a  smaller  on  account  of  a  greater  sum  of  money  due  from  the  party 
making  the  payment  to  the  party  to  whom,  it  is  made.  In  the  case 
of  Tippits  V8,  Heane,  (2  Tyrwhitt,  [Exchequer,]  772,)  it  was  said 
by  Mr.  Baron  Parke,  that  ^^  to  take  the  case  out  of  the  statute  it 
must  be  shown  that  the  part  payment  was  made  on  account  of  a 
larger  debt,  the  principle  on  which  it  takes  the  case  out  of  the  statute 
being  that  it  admits  a  greater  debt  to  be  due."  We  do  not  under^ 
stand  that  this  doctrine  has  ever  been  controverted,  and  if  there  be 
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anything  in  a  given  case  to  show  that  the  part  payment  did  not  admit 
a  greater  debt  to  be  dae,  such  part  payment  would  not  take  the  case 
out  of  the  statute.  Now,  in  the  present  case,  although  the  act  of 
1834  authorizes  the  sum  of  $5,727  03  to  be  paid  to  the  heirs  of  James 
Bell,  there  is  an  express  provision  that  no  larger  sum  should  be  paid 
them.  It  is  an  admission  that  that  sum  is  due,  but  it  is  not  an  ad- 
mission that  any  greater  sum  is  due,  or  that  that,  sum  was  paid  on 
account  of  a  larger  debt.  It  cannot  be  inferred  from  the  act  that  Con* 
gress  intended  to  pay  that  sum  merely  as  a  part  of  a  larger  debt  which 
they  admitted  to  be  due,  because,  after  directing  the  officers  of  the 
Treaswyto  settle  the  accounts  of  James' Bell,  they  authorize  the  pay- 
ment oi'  the  sum  mentioned,  and  expressly  prohibit  the  payment  of  any 
larger  sum.  The  mere  fact,  then,  that  this  sum  has  been  paid,  con- 
sidering the  authority  by  virtue  of  which  it  was  paid,  does  not  autho- 
rize the  conclusion  that  it  was  paid  on  account  of  a  larger  sum  admitted 
to  be  due. 

It  may  further  be  remarked,  that  a  simple  acknowledgment  of  the 
justice  of  the  debt  in  question  may  be  s6  made  as  to  amount  in  law 
to  an  implied  promise. — (Leroy  v^.  Crowninshield,  2  Mason,  151.)  An 
admission  of  a  debt  is  considered  as  equivalent  to  a  new  promise  made 
on  a  meritorious  consideration  of  the  antecedent  liability^  and,  there- 
fore, affording  a  new  and  distinct  cause  of  action. — (Bryan  vb,  Horsman, 
4  East.,  399  ;  Ward  V9.  Hunter,  6  Taunt.,  210  ;  Pittan  w.  Foster,  1 
B.  &  0.,  248 ;  Bell  t;«.  Morrison,  1  Pet.,  351.)    If  a  simple  acknowl- 
ledgment  of  the  debt  as  then  existing  is  proved,  a  promise  to  pay  it 
may  fairly  be  presumed  from  the  reason  and  justice  of  the  case  and 
the  probable  intention  of  the  party  making  it.     liut  if  the  acknowledg- 
ment is  accompanied  by  an  express  declaration  of  the  party  that  he 
does  not  intend  to  pay,  and  that  he  cannot  be  compelled  to  pay  by 
law,  the  presumption  of  a  promise,  it  is  plain,  is  completely  rebutted. 
In  the  case  of  A'Court  t;«.  Cross,  3  Bingh.,  326,  Mr.  Chief  Justice 
Best  said,  ''  there  were  many  cases  from  which  it  may  be  collected, 
that  if  there  be  anything  said  at  the  time  of  the  acknowledgment  to 
repel  the  inference  of  a  promise,  the  acknowledgment  would  not  take 
the  case  out  of  the  statute  of  limitations."     The  same  judge  reiterated 
this  doctrine  in  the  subsequent  case  of  Scales  vs.  Jacobs,  3  Bing.,  683. 
In  the  case  of  Bead  vs.  Wilkinson,  2  Wash.,  514,  Mr.  Justice  Wash- 
ington said,  that  ^'  anything  which  is  added  tending  to  negative  a 
promise  must  be  considered  as  qualifying  every  other  expression,  and 
as  the  whole  must  be  taken  together,  it  amounts  to  a  refusal  to  pay, 
which  can  never  be  construed  into  a  promise  to  pay.''     In  the  case  of 
Bell  w.  Morrison,  before  cited,  Mr.  Justice  Story  adhered  to  the  rule, 
that  the  acknowledgment  must  show  positively  that  the  debt  is  due 
either  wholly  or  in  part,  and  must  be  unqualified,  and  that  the  acknow- 
ledgment ought  to  contain  an  unqualified  and  direct  admission  of  a 
previous  subsisting  debt  which  the  party  is  liable  and  willing  to  pay. 
In  the  case  of  Sands  vs.  Gelston,  15  Johns,  511,  it  was  decided  that  if 
at  the  time  of  the  acknowledgment  it  was  qualified  in  a  way  to  repel 
a  presumption  of  a  promise  to  pay,  then  it  was  not  evidence  of  a 
promise  sufficient  to  revive  the  debt.     In  the  case  of  Purdy  vs.  Austin, 
3  Wendell,  187>  it  is  stated,  in  the  opinion  of  the  court  delivered  by 
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Mr.  Justice  Marcy,  that  anything  going  to  negative  a  promise  is  to  be 
regarded  as  qualifying  every  other  expression  used.  In  the  case  of 
Bailey  t7«.  Crane,  21  Pick.,  323,  Mr.  Justice  Morton^  speaking  of  a 
certain  letter  relied  upon  to  take  a  case  out  of  the  statute  ox  limitations, 
says  :  ^^  although  it  may  perhaps  imply  an  acknowledgment  of  in- 
dehtedness,  yet,  if  so,  it  contains  such  qualifications  and  explanations 
as  to  exclude  any  implication  of  a  promise  to  pay."  In  the  case  of 
Deforest  V8,  Hunt,  8  Conn.,  185,  Mr.  Chief  Justice  Hosmer  says:  '^an 
unqualified  and  unconditional  acknowledgment  of  a  debt  as  originally 
just,  and  yet  subsisting,  removes  the  bar  of  the  statute  of  limitations.'' 
It  is  unnecessary  to  accumulate  authorities  upon  this  point.  It  is 
sufficient  te  say  that  such  is  now  the  universally  received  construction 
of  the  efiiect  of  an  acknowledgment,  however  much  courts  have  hereto- 
fore striven  to  avoid  the  bar  created  by  the  statute  by  anything  which 
might  be  construed  into  an  acknowledgment. 

Now  the  act  of  1834  is  undoubtedly  an  express  acknowledgment  in 
substance  that  the  sum  of  $5,727  03  is  due  to  the  heirs  of  James  Bell, 
because  it  authorizes  that  sum  to  be  paid  them  by  the  accounting 
officers  of  the  treasury;  but  it  excludes  the  conclusion  that  any  greater 
sum  is  due,  because  it  prohibits  the  officers  of  the  treasury  from  pay- 
ing any  larger  sum.  It  authorizes  the  accounts  of  James  Bell  to  be 
settled,  and  the  amount  found  due  to  be  paid  his  heirs,  provided  that 
the  sum  to  be  allowed  them  shall  not  exceed  $5,727  03.  It  is  not  an 
acknowledgment  that  any  greater  sum  than  that  is  due,  but  an  asser- 
tion that  no  greater  sum  is  due,  and,  consistently  with  the  decisions 
to  which  we  have  referred,  it  is  an  acknowledgment  that  a  certain 
sum  is  due,  qualified  by  the  assertion  that  no  more  is  due  than  the 
sum  specified.     The  petitioner,  therefore,  has  no  cause  of  action. 


S5th  Conorbbs,  )  HOUSE  OF  REPRESENTATIVES.  (  Report  C.  C. 
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CHARNER    T.    8CAIFE,    ADMINISTRATOR    OF    GILBERT 

STALKER,  DECEASED. 

[To  accompany  Bill  H.  R.  C.  C.  No.  82.] 


Decimbib  15,  1857. — Referred  to  the  Committee  of  Claims. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  JionoraUe  the  Senate  and  Bouse  of  Bepresentatives  of  the  United 

States  in  Congress  assembled. 

The  Court  of  Claims  respectfully  presents  the  following  documents 
in  the  case  of 

CHARNER    T.    8CAIFE,   ADMINISTRATOR    OF    GILBERT 
STALKER,  DECEASED,  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documents  from  the  War  Department  transmitted  to  the  Senate. 

3.  Letters  of  administration  filed  in  the  case  and  transmitted  to  the 
Senate. 

4.  Documents  referred  to  in  the  opinion  of  the  Court  and  trans- 
mitted to  the  Senate. 

6.  Statement  of  J.  D.  McPherson,  esq.,  bj  agreement  admitted  as 
evidence,  transmitted  to  the  Senate. 

6.  Claimant's  brief. 

7.  Opinion  of  the  Court. 

8.  Bill  for  the  relief  of  claimant. 

Other  documents  received  from  the  Senate  in  this  case  are  returned 
to  the  Senate. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r-  n  seal  of  said  Court  at  Washington,  this  seventh  day  of  Decern- 
l-^-  ^--l  ber,  A.  D.  1867. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 
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court  of  claims. 
Charner  T.  Scaipb  vs.  The  United  States. 

To  the  honorable  the  Judges  of  the  Court  of  Claims. 

Charner  T.  Scaife,  a  citizen  of  the  State  of  South  Carolina,  respect- 
fully represents,  that  in  the  year  1839,  Gilbert  Stalker  and  N.  B.  Hill 
were  the  owners  as  partners  of  a  certain  steamboat  called  the  ''  James 
Adams,"  worth  at  least  the  sum  of  $30,000.  That  daring  the  Semi- 
nole war,  which  was  conducted  on  the  part  of  the  United  States  by 
the  late  General  Worth,  the  said  boat  was  chartered  to  the  govern- 
ment at  the  rate  of  $2,500  per  month.  That  subsequently,  to  wit,  on 
the  28th  of  April,  1841,  a  new  charter  was  entered  into  at  the  rate  of 
$2,000  per  month.  This  charter  is  to  be  found  in  the  file  of  papers 
referred  to  this  Court  by  the  Senate.*  That  at  the  time  of  entering 
into  this  charter  it  was  never  contemplated  that  the  said  boat  was  to 
be  exposed  to  any  other  risks  than  the  acts  of  the  enemy,  and  such 
as  belong  to  the  use  of  said  boat  in  waters  fitted  for  the  purposes  of 
navigation  by  such  a  vessel.  That  after  a  few  months'  service 
under  this  contract,  it  was  determined  by  General  Worth  to  em- 
ploy the  boat  in  the  navigation  of  Pease  creek  and  the  upper  Colo- 
rouhatchie.  The  distance  these  streams  were  to  be  ascended  made 
it  pertain  that  the  ''James  Adams"  could  not  be  used  for  this  pur- 
pose without  incurring  great  damage,  if  not  destruction.  The 
streams  were  shallow,  tortuous,  and  overhung  with  oaks  aud  other 
trees.  These  were  not  the  risks  and  dangers  which  the  owners  of 
the  boat  undertook  to  incur.  The  compensation  was  also  inade- 
quate, and  the  general  in  command  was  informed  that  the  boat  would 
not  incur  them.  General  Worth,  deeming  the  exigencies  of  the  ser- 
vice demanded  it,  agreed  with  Stalker  that  if  he  would  continue  the 
boat  in  service  she  should  receive  an  additional  compensation  of  $500 
per  month ;  and  on  this  express  agreement  the  boat  continued  the 
service,  and  in  doing  so  received  great  damage.  For  the  evidence 
of  this  contract  your  petitioner  refers  to  the  correspondence  between 
the  Hon.  William  C.  Preston,  then  senator  from  South  Carolina,  and 
E.  A.  Ogden,  assistant  quartermaster  with  General  Worth,  hereto 
appended  and  made  part  of  the  petition.  This  contract  was  entered 
into  on  the  1st  of  August,  1841,  and  continued  to  the  28th  of  Sep- 
tember, as  he  is  informed.  He  states,  however,  it  is  asserted,  that 
the  accounts  at  the  department  show  that  the  boat  was  paid  off  and 
discharged  on  the  9th  of  July,  1842. 

Tour  petitioner  further  shows  that  at  a  subsequent  period,  to  wit, 
on  the  18th  of  September,  1842,  a  new  charter  was  entered  into  for 
the  said  boat,  and  that  on  the  5th  of  October,  while  lying  at  anchor 
at  Cedar  Keys,  and  made  fast  at  that  place,  the  said  boat  was  lost  in 
a  gale  of  wind,  owing  to  the  government  wharf  giving  way,  it  being 
in  a  defective  and  rotten  condition.  That  the  said  Stalker  was  advised 
that  the  government  was  liable  for  the  loss  thus  occasioned,  as  an 
individual  would  be,  and  immediately  presented  his  claim  to  Congress 
for  the  whole  loss,  expecting  thus  to  receive  all  he  was  entitled  to. 
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This  claim  was  reported  oq  adversely  in  the  House  of  Bepresentatives 
on  the  29th  of  December,  1843,  28th  Congress,  1st  session,  No.  1 ; 
the  report  denying  the  liability  of  the  government  on  this  ground. 
That  subsequently  to  this,  the  said  Stalker  died^  to  wit,  on  the 
day  of  9  18     9  ^^^  that  N.  B.  Hill,  as  suryivor  and  adminis- 

trator, petitioned  Congress  for  the  additional  remuneration  stipulated 
by  General  Worth.  On  this  petition  a  favorable  report  was  made  in 
the  Senate  by  Mr.  Mason,  on  the  23d  of  January,  1849,  No  261,  bill 
No.  397,  30th  Cong.,  2d  session,  and  an  adverse  report  was  made  in 
the  House,  No.  498,  31st  Cong.,  1st  session. 

Your  petitioner  further  shows  that  subsequent  to  this  period  the 
said  Hill  died,  to  wit,  on  the  2d  day  of  December,  1854,  and  that  let- 
ters of  administration  have  been  granted  to  him  by  the  ordinary  of 
Bichland  district,  in  said  State,  the  place  of  Hill's  domicil  at  the  period 
of  his  death. 

Your  petitioner  further  states  that  no  part  of  the  said  claim  has 
been  assigned  away  to  others,  and  that  the  whole  amount,  together 
with  the  interest  due  thereon,  is  justly  due  to  him. 

P.  PHILLIPS, 
Solicitor  for  Pttitioner. 

Personally  appeared  before  me 

who  being  duly  sworn,  says  that  the  facts  set  forth  in  the  above  pe 
tition  are  true  to  the  best  of  his  knowledge. 

Copy  of  a  letter  from  Captain  E.  A.  Ogden  to  General  Worth. 

Mouth  of  the  Bio  Grande, 

January  28, 1847- 

General:  I  recollect  very  distinctly  that  you  promised  Mr.  Stalker , 
at  Tampa  Bay,  the  increase  of  $500  per  month  he  speaks  of,  for  the 
services  of  his  steamer  James  Adams ;  or  in  other  words,  you  promised 
him  the  renewal  of  the  compensation  provided  for  in  his  original 
charter.  I  cannot  now  recollect  the  date  of  the  promise,  hut  think  it 
was  made  just  before  your  expedition  to  Pease  creek,  and  was  based 
upon  the  destructive  Tiature  of  the  service  required  on  that  river,  and 
on  the  Colorouhatchie.  No  formal  order  was,  however,  given  for  the 
change  of  pay ;  and  in  settling  with  Mr.  Stalker  I  was  compelled  to 
adhere  to  the  terms  of  my  own  contract  with  him  at  f  2,000  per  month. 

It  was  a  losing  business  for  Stalker,  whose  boat  was  finally  lost 
altogether  at  Cedar  Keys,  and  with  it,  I  believe,  the  last  relic  of  his 
fortune,  the  last  source  of  income.  The  old  man  was,  indeed,  terribly 
prosy,  but  was  honest  and  unfortunate ;  and  a  good  word  from  you 
would  not  only  be  just  and  generous,  but  undoubtedly,  in  the  present 
case,  the  valuable  basis  of  timely  relief. 
I  am,  general,  very  truly  yours, 

E.  A.  OGDEN. 

General  W.  J.  Worth, 

U.  8.  Army  J  Palo  Alto. 
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Written  on  the  above  letter  is  the  following : 

I  have  distinct  recollection  of  the  circumstances  set  forth  bj  Captain 
Ogden,  in  respect  to  the  charter  of  the  steamer  James  Adams,  and  of 
my  assurance  to  Mr.  Stalker,  that  if  he  continued  the  vessel  in  the 
public  service,  to  which  the  vessel  was  at  that  time  indispensable,  he 
should  be  paid  an  amount  equal  to  his  original  contract ;  and  until 
the  subject  was  brought  to  mj  knowledge  as  above  I  had  supposed 
mj  promise  as  commander,  known  to  Captain  Ogden,  quartermaster, 
had  been  fulfilled. 

W.  J.  WORTH. 

My  Dear  Sir  :  If  your  recollection  coincides  with  the  above  state- 
ment, I  pray  you  to  say  so,  in  justice  to  a  worthy  and  unfortunate  man, 
provided  it  does  not  take  you  a  moment  to  do  so ;  for  I  know  that  such 
a  moment  would  be  taken  from  your  own  fame  and  the  good  of  the 
country. 

Your  friend  and  servant, 

WM.  C.  PRESTON. 
General  Worth. 

« 

C(ypy  of  a  Utter  from  E.  A.  Ogden. 

Cincinnati^  August  11, 1848. 

Sir  :  I  find^  on  making  the  examination  of  my  old  books,  which  I 
promised  yesterday,  that  I  chartered  the  steamer  James  Adams,  of 
Mr.  Stalker,  on  the  29th  December,  1840,  at  $2,500  per  month.  The 
boat  remained  under  my  control  at  that  rate  of  compensation  until 
the  28th  of  February,  1841.  Migor  Charles  Thomas,  quartermaster 
at  Cedar  Keys,  assumed  control  of  the  steamer,  and  settled  her  accounts 
from  the  Ist  of  March  to  the  30th  of  June,  1841.  On  the  28th  of  April 
he  appears  to  have  made  a  new  charter  of  the  James  Adams,  at  the 
reduced  rate  of  $2,000  per  month,  and  she  was  paid  for  accordingly, 
by  Major  Thomas,  until  the  30th  of  June,  and  by  myself  from  the  Ist 
July,  to  Slst  December. 

On  the  17th  of  February,  1842,  I  left  Florida,  and  turned  over  the 
James  Adams,  with  a  statement  of  the  arrearages  for  her  services, 
from  the  1st  of  January,  to  the  17th  of  February,  to  my  successor  at 
Tampa  Bay,  Captain  McKissick.  By  an  examination  of  his  papers, 
the  remaining  history  of  the  services  of  the  James  Adams  can  doubtless 
be  completed. 

It  was  while  the  James  Adams  was  employed  at  $2,000  per  month, 
that  General  Worth  promised  Mr.  Stalker  an  increase  of  five  hundred 
dollars  per  month  to  the  compensation  allowed  him  for  the  services 
of  his  boat ;  this  increase  would  simply  be  a  restoration  of  the  rate  at 
which  the  boat  was  originally  chartered,  as  you  will  see  from  my 
statement ;  the  promise  referred  to  was  made  by  General  Worth,  about 
the  1st  of  August,  1841. 

Very  respectfully,  your  obedient  servant, 

E.  A.  OGDEN, 
Assistant  Quartermaster. 

Hon.  Waddy  Thompson, 

Washington,  D.  C 
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Copy  of  a  letter  from  Captain  E.  A.  Ogden, 

CmcJiNNATi,  January  4,  1849. 

Deae  Sir  :  I  have  duly  received  jour  oommunication  of  the  29th 
ultimo,  and  regret  to  learn  from  it  that  you  have  been  unsuccesBful 
in  prosecuting  the  claim  of  Mr.  Stalker's  personal  representatives,  for 
the  services  of  his  steamboat  in  Florida.  The  promise  of  General 
Worth  to  Mr.  Stalker,  which  I  mentioned  in  my  letter  of  the  11th  of 
August,  was  predtcated  upon  the  unusually  severe  and  destructive  service 
required  of  the  boat,  and  General  Worth  intended,  I  think,  to  accom- 
plish his  promise  by  directing  me  to  make  a  new  charter.  The  want 
of  other  steamers  suited  to  our  purposes,  and  the  exigencies  of  the 
service  at  the  time  rendered  it  necessary  to  run  the  James  Adams  so 
constantly,  that  I  remember  stating  to  General  Worth,  on  one  occa- 
sion, that  his  orders  had  not  permitted  the  boilers  of  the  boat  to  cool 
for  twenty-five  days.  Part  of  the  time  mentioned  in  my  letter  of  the 
11th  of  August,  it  was  found  necessary  to  employ  the  steamer  on  the 
upper  Golorouhatchie  river,  where,  in  a  narrow  tortuous  stream,  and 
overhanging  live  oaks,  the  boat  received  great  injuries.  The  service 
demiinded  of  the  boat  during  the  last  five  months  of  1841  left  it  in 
such  a  condition,  that  Mr.  Stalker  quite  abandoned  the  idea  of  under- 
takiDg  to  repair  the  boat  or  refitting  her  after  being  discharged,  for 
any  commercial  purpose.  In  December,  1840,  when  I  chartered  the 
James  Adams,  it  was  in  fine  condition,  having  just  arrived  from  a 
northern  ship  yard,  and  the  boat  was  then  appraised,  I  think,  at 
130,000.  A  year  afterwards,  I  am  satisfied  it  could  not  have  been 
Bold  for  $10,000.  The  rapid  deterioration  of  the  steamer,  from  the 
unusual  service  required  of  it,  the  promise  of  General  Worth  of  an 
increased  payment  on  that  account,  and  the  fact  that  Mr.  Stalker 
would  certainly  have  withdrawn  his  boat  from  the  service,  if  he  had 
not  expected  the  increase,  make  the  payment  of  the  claim,  within  the 
dates  indicated  in  my  letter  of  the  11th  August,  a  matter  of  common 
justice  and  good  faith. 

Very  respectfully,  your  obedient  servant, 

E.  A.  OGDEN. 
Assistant  QuartetTnaster. 

Hon.  Waddy  Thompson, 

Washington,  D,  C. 


IN  THE  COURT  OF  CLAIMS. 
SCAIFB,    ADMINISTRATOR  OF  StaLKER,   V8,    ThB  UnITBD  StATES. 

Opinion  of  the  Court  delivered  by  Judge  Blackford. 

This  is  a  claim  for  a  certain  sum  alleged  to  be  due  the  estate  of 
Gilbert  Stalker,  deceased,  for  certain  service  of  the  steamboat  James 
Adams,  of  which  Mr.  Stalker  was.  the  owner. 

The  boat  was,  on  the  29th  of  December,  1840,  chartered  for  the 
United  States,  by  Captain  Ogden,  quartermaster,  at  $2,500  a  month. 
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The  service  of  the  boat  under  the  charter-party  was  in  the  Seminole 
war,  on  the  west  side  of  Florida.  The  boat  was  discharged  on  the 
26th  of  April,  1841. 

On  the  28th  of  April,  1841,  the  same  boat  was  chartered  on  the 
part  of  the  United  States  by  Major  Thomas,  quartermaster,  at  $2,000 
a  month,  and  was  in  service  on  the  west  side  of  Florida^  in  the  war 
with  the  Seminoles,  until  the  9th  of  July,  1842,  when  she  was 
discharged. 

On  the  28th  of  September,  1842,  Captain  Hill,  quartermaster, 
chartered  said  boat  for  the  United  States  at  $1,800  a  month,  for  a 
service  similar  to  that  above  mentioned. 

We  have  not  been  furnished  with  the  charter-party  of  the  29th  of 
December,  1840.  By  the  others,  copies  of  which  are  before  us,  the 
boat  was  chartered  for  one  month,  and  as  much  longer  as  might  be 
required  by  the  United  States. 

The  amount  chargeable  to  the  United  States  for  the  service  of  the 
boat  under  those  three  charter-parties  has  been  long  since  paid.  But 
the  claimant  alleges  that  his  intestate,  Stalker,  is  entitled  to  $500  a 
month  for  the  service  of  said  boat  from  the  1st  of  August,  1841,  to 
the  9th  of  July,  1842,  in  addition  to  the  $2,000  a  month  received  by 
him  under  the  charter-party  of  the  28th  of  April,  1841. 

This  claim  for  additional  pay  is  founded  on  a  promise  made  by 
General  Worth,  who  was  the  commanding  officer,  to  Mr.  Stalker,  the 
owner  of  the  boat,  about  the  1st  of  August,  1841. 

The  promise  which  was  made  whilst  the  boat  was  in  service  under 
the  contract  of  the  28th  of  April,  1841,  is  proved  by  the  letters  of 
General  Worth  and  Captain  Ogden. 

The  letter  of  Captain  Ogden  of  the  28th  of  January,  1847,  to 
General  Worth,  says : 

*^I  recollect  very  distinctly  that  you  promised  Mr.  Stalker,  at 
Tampa  Bay,  the  increase  of  $500  per  month  he  speaks  of,  for  the  ser- 
vices of  his  steamer,  James  Adams,  or,  in  other  words,  you  promised 
him  the  renewal  of  the  compensation  provided  for  in  his  original 
charter.  I  cannot  now  recollect  the  date  of  the  promise,  but  think  it 
was  made  just  before  your  expedition  to  Pease  creek,  and  was  based 
upon  the  destructive  nature  of  the  service  required  on  that  river,  and 
on  the  Colorouhatchie.  No  formal  order  was,  however,  given  for  the 
change  of  pay  ;  and  in  settling  with  Mr.  Stalker  I  was  compelled  to 
adhere  to  the  terms  of  my  own  contract  with  him,  at  $2,000  per 
month." 

To  that  letter  General  Worth  answered  as  follows : 

^^  I  have  distinct  recollection  of  the  circumstances  set  forth  by 
Captain  Ogden  in  respect  to  the  charter  of  the  steamer  James  Adams, 
and  of  my  assurance  to  Mr.  Stalker  that,  if  he  continued  the  vessel  in 
the  public  service,  to  which  the  vessel  was  at  that  time  indispensable, 
he  should  be  paid  an  amount  equal  to  his  original  contract ;  and  until 
the  subject  was  brought  to  my  knowledge  as  above  I  had  supposed 
my  promise  as  commander,  known  to  Captain  Ogden,  quartermaster, 
had  been  fulfilled." 

The  letter  of  Captain  Ogden,  assistant  quartermaster,  of  January 
4,  1849,  to  Mr.  Thompson,  says : 
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"  The  promise  of  General  Worth  to  Mr.  Stalker,  which  I  mentioned 
in  my  letter  of  the  11th  of  August,  was  predicated  upon  the  unusually 
severe  and  destructive  service  required  of  the  boat,  and  General 
Worth  intended,  I  think,  to  accomplish  his  promise  by  directing  me 
to  make  a  new  charter.  The  want  of  other  steamers  suited  to  our 
purposes,  and  the  exigencies  of  the  service  at  the  time^  rendered  it 
necessary  to  run  the  James  Adams  so  constantly,  that  I  remember 
stating  to  General  Worth  on  one  occasion,  that  his  orders  had  not 
permitted  the  boilers  of  the  boat  to  cool  for  twenty-five  days.  Part 
of  the  time  mentioned  in  my  letter  of  the  11th  of  August,  it  was  found 
necessary  to  employ  the  steamer  on  the  upper  Colorouhatchie  river, 
where,  in  a  narrow  tortuous  stream  and  overhanging  live  oaks,  the 
boat  received  great  injuries.  The  service  demanded  of  the  boat  during 
the  last  five  months  of  1841  left  it  in  such  a  condition  that  Mr.  Stalker 
quite  abandoned  the  idea  of  undertaking  to  repair  the  boat  or  refitting 
her,  after  being  discharged,  for  any  commercial  purpose.  In  Decem- 
ber, 1840,  when  I  chartered  the  James  Adams,  it  was  in  fine  condi- 
tion, having  just  arrived  from  a  northern  shipyard,  and  the  boat  was 
then  appraised,  I  think,  at  $30,000.  A  year  afterwards,  I  am  satis- 
fied, it  could  not  have  been  sold  for  $10,000.  The  rapid  deterioration 
of  the  steamer,  from  the  unusual  service  required  of  it,  the  promise 
of  General  Worth  of  an  increased  payment  on  that  account,  and  the 
fact  that  Mr.  Stalker  would  certainly  have  withdrawn  his  boat  from 
the  service  if  he  had  not  expected  the  increase,  make  the  payment  of 
the  claim,  within  the  dates' indicated  in  my  letter  of  the  11th  of 
August^  a  matter  of  common  justice  and  good  faith." 

This  claim  has  been  before  both  Houses  of  Congress.  The  Commit- 
tee on  Claims  of  the  Senate,  at  the  second  session  of  the  thirtieth  Con- 
gress, reported  in  favor  of  the  claim.  A  similar  committee,  at  the 
first  session  of  the  thirty-first  Congress,  to  which  committee  the  Quar- 
termaster General  made  a  report  unfavorable  to  the  claim,  reported 
to  the  Senate  against  the  claim,  and  the  report  was  concurred  in.  The 
Committee  of  Claims  of  the  House  of  Representatives,  at  the  first 
session  of  the  thirty-first  Congress,  reported  against  the  claim,  and 
the  report  was  laid  on  the  table. 

Upon  the  best  consideration  we  have  been  able  to  give  the  case,  we 
have  come  to  the  conclusion  that  the  claimant  is  entitled  to  recover. 
As  the  service^  to  procure  which  the  promise  was  made,  was  not 
required  by  the  charter-party  of  the  28th  of  April,  1841,  it  cannot  be 
said  that  the  promise  was  without  consideration.  Neither  can  it  be 
said  that  the  promise  was  made  without  authority ;  it  having  been 
made  by  the  commanding  officer  in  the  presence  of  the  quartermaster. 
It  would,  no  doubt,  have  been  more  regular  if  the  general  had  caused 
a  new  charter-party  to  be  executed  ;  but  still,  as  the  unusual  service 
was  performed  in  consequence  of  the  promise,  it  seems  to  be  proper 
that  the  government  should  pay  for  it. 

The  charge  for  the  service  from  the  time  of  the  promise  to  that^  of 
the  discharge  of  the  boat  is  $5,645  16,  for  which  sum  we  report  a  bill, 
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WILLIAM  H.  RUSSELL. 

[To  accompany  Bill  H.  R.  C.  C.  No.  88.] 
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The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  in  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents^ 
as  the  report  in  the  case  of 

WILLIAM  H.  RUSSELL  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Opinion  of  the  Court  on  the  preliminary  question  of  the  liability 
of  the  government. 

3.  Depositions  offered  by  claimant,  and  transmitted  to  the  House  of 
Representatives. 

4.  Documents  received  from  the  Treasury  Department,  transmitted 
to  the  House  of  Representatives. 

5.  Brief  of  the  United  States  Solicitor. 
6«  Opinion  of  the  Court. 

7.  Bill  for  the  relief  of  the  claimant. 

8.  Documents  received  from  the  House  of  Representatives,  on  appli- 
cation of  the  Clerk  of  the  Court  of  Claims,  and  returned  in  a  separate 
envelope. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r«  T  1  ^^^  of  said  Court,  at  Washington,  this  seventh  day  of  Decem- 
L^^J  ber,  A.  D.  1867. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  of  Court  of  Claims. 


u 


WM.   H.    BUSSELU 


in  the  united  states  court  of  claims. 

William  H.  Russell 

The  United  States. 

To  the  honorable  the  Judges  of  the  Court  of  Claims : 

The  petition  of  William  H.  Russell,  of  Cass  county,  in  the  State  of 
Missouri,  respectfully  represents : 

That  he  was  appointed  to  the  office  of  collector  of  customs  for  the 
district  of  Monterey,  in  California,  on  the  13th  day  of  March,  A.  D. 
1851,  while  in  the  city  of  Washington ;  that  he  thereupon  accepted 
said  appointment,  executed  a  sufficient  bond  for  the  faithful  perform- 
ance of  the  duties  of  his  office,  and,  in  obedience  to  the  requirements 
of  the  Secretary  of  the  Treasury,  proceeded  at  once  to  the  discharge  of 
the  duties  assigned  him  That  the  Secretary  of  the  Treasury  advanced 
to  him  in  his  official  character  as  collector  the  sum  of  three  thousand 
dollars,  and  caused  the  same  to  be  charged  to  him  in  his  said  official 
character  on  the  books  of  the  treasury.  That  whilst  he  remained  in 
the  city  of  Washington  he  was  constantly  employed  in  making  ar- 
rangements and  receiving  instructions  necessary  to  the  proper  and 
efficient  discharge  of  his  official  duties. 

Your  petitioner  would  further  state,  that  before  leaving  the  city  of 
Washington,  and  when  first  appointed,  he  proposed  to  receive  the  oath 
required  by  law,  but  that  the  Comptroller  of  the  Treasury  construed 
the  law  as  requiring  that  the  oath  of  office  should  be  taken  within  the 
district  where  the  duties  were  performed.  That  as  soon  as  the  neces- 
sary arrangements  were  completed  as  aforesaid,  he  proceeded  imme- 
diately to  California,  and  on  the  day  of  his  arrival  there  entered  fully 
upon  the  discharge  of  the  duties  of  his  office. 

That  he  has  made  no  charge,  nor  has  he  received  any  remuneration 
whatever,  for  his  travelling  expenses  to  or  from  California,  although 
such  expenses  have  been  allowed  in  similar  cases.  Your  petitioner 
therefore  claims  that  he  is  entitled  to  receive  his  salary  as  collector  as 
aforesaid  from  the  date  of  his  appointment  and  acceptance  of  the  office, 
itiid  the  filing  of  the  bonds  required  by  law,  on  the  said  13th  March, 
1851,  until  the  23d  day  of  June  following,  from  which  time  only  he 
has  received  his  said  salary — which  said  claim  amounts  to  the  sum  of 
eight  hundred  and  forty-six  dollars  and  fifty-seven  cents. 

Your  petitioner  would  further  show,  that  in  the  adjustment  of  his 
accounts  as  collector  as  aforesaid  at  the  treasury,  various  charges  made 
by  him  in  the  necessary  and  unavoidable  discharge  of  the  duties  of  his 
trust  have  been  disallowed.  Your  petitioner  claims  that  the  same  are 
legal  and  valid  charges  against  the  United  States,  and  should  be 
allowed  to  him.  That  said  charges  are  principally  for  the  purchase 
of  a  revenue  boat  and  the  wages  of  the  men  employed  on  board  the 
same  ;  that  from  the  peculiar  character  of  the  harbor  of  Monterey,  it 
was  entirely  indispensable  thai  the  collector  should  be  furnished  with 
a  boat  and  the  persons  necessary  to  manage  the  same  in  fulfilling  the 
duties  of  his  office,  both  in  the  collection  of  the  revenue  and  the  pre- 
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▼entioQ  of  smuggling.  That  the  usual  and  almost  uniform  practice 
of  the  government  is  to  furnish  a  revenue  boat  in  all  ports  upon  the 
ocean,  and  that  it  was  peculiarly  necessary  at  the  said  port  of  Mon- 
terey ;  and  as  indicating  the  views  and  wishes  of  the  department,  the 
flag  used  in  the  revenue  service  and  designed  for  revenue  boats  was 
forwarded  by  the  Treasury  Department  to  your  petitioner^ 

Your  petitioner  further  shows,  that  in  the  month  of  October,  A.  D. 
1846,  he  was  appointed  by  Lieut.  Col.  Fremont  a  major  of  ordnance 
in  the  California  battalion,  and  so  continued  until  the  same  was  dis- 
banded, on  or  about  the  17th  day  of  April,  A.  D.  1847.  That  on  the 
20th  day  of  March,  A.  D.  1847,  in  obedience  to  the  direction  of  Col.. 
Fremont,  he  left  Los  Angelos,  in  California,  for  the  city  of  Washing- 
ton, as  bearer  of  despatches  to  the  government  of  the  United  States 
from  said  Fremont.  That  at  the  time  when  he  entered  the  service  of 
the  United  States  in  California,  and.  was  appointed  major  of  ordnance 
as  aforesaid,  his  home  and  residence  was  at  Fulton,  in  the  State  of 
Missouri,  from  which  he  was  only  temporarily  absent  in  California ; 
that  when  discharged  from  the  public  service  he  was  by  law  entitled 
to  his  pay  and  rations,  or  an  equivalent  in  money,  for  such  term  of 
time  as  would  be  sufficient  for  him  to  travel  from  his  place  of  discharge 
to  his  home  in  the  said  town  of  Fulton,  in  said  State  of  Mi88ouri. 

That  your  petitioner  has  claimed  of  the  accounting  officers  of  the 
Treasury  Department  the  allowance  as  aforesaid  provided  by  law,  but 
the  same  has  been  refused  by  the  Second  Auditor,  and  confirmed  by  the 
Second  Comptroller  of  the  Treasury^  on  the  ground  that  the  word 
^^home*'  and  ^^ residence,"  as  used  in  the  several  acts  and  resolutions 
of  Congress,  is  to  be  understood  and  construed  to  mean  the  place  of 
appointment  or  entering  the  service. 

Your  petitioner  would  state,  that  at  the  time  when  said  battalion 
was  disbanded,  and  he  thereby  discharged  from  the  service,  he  had 
left  California  as  aforesaid  in  pursuance  of  the  orders  of  his  superior 
officer,  for  the  said  city  of  Washington,  and  was  at  said  city  of  Wash- 
ington when  he  first  learned  that  the  said  battalion  was  actually  dis- 
banded, and  himself  consequently  discharged  from  the  service. 

Your  petitioner  has  supposed  that  by  law  he  was  to  be  considered 
as  discharged  in  California,  and  that  he  was  entitled  to  his  allowance 
for  travel  from  Los  Angelos,  in  California^  to  his  home  at  Fulton,  in 
Missouri ;  but  if  he  has  erred  in  the  construction  of  the  law,  and  the 
views  of  the  Second  Auditor  and  Comptroller  are  correct,  your  peti- 
tioner is  entitled  to  and  claims  the  usual  allowance  for  travel  from  the 
city  of  Washington  to  the  place  of  entering  the  service  in  California; 
and  respectfully  submits  to  your  honors  to  decide  upon  which  principle 
the  allowance  as  aforesaid  is  to  be  computed. 

Your  petitioner  further  shows,  that  he  is  also  entitled  to  his  pay  from 
the  24th  day  of  March,  1847,  to  which  date  he  was  last  paid,  to  the 
24th  day  of  August,  A.  D.  1847,  when  (the  period  of  five  weeks  being 
allowed  for  learning  of  the  disbanding  of  said  battalion)  he  would  have 
learned  of  the  disbanding  of  said  battalion. 

Your  petitioner  presents  in  detail  a  statement  of  his  said  claims  in  a 
schedule  hereto  annexed,  marked  (A.) 

Yoor  petitioner  would  further  show,  that  he  has  not  assigned  or 
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transferred  said  claims,  or  either  of  them,  or  any  part  of  the  same,  but 
that  he  is  the  sole  owner  of  the  same. 

Tour  petitioner  prays  your  honors  to  inquire  into  the  matters  afore- 
said, and  to  grant  such  relief  as  to  law  and  jusfice  may  appertain. 

(A.) 

BcheduU  of  daima  due  William  H.  BuaseU,  re/erred  to  in  the  foregoing 

and  annexed  petilionj  viz  : 

No,  1.  Salary  as  collector  for  the  district  of  Monterey,  in 
California,  from  the  13th  day  of  March  to  the 
23d  day  of  June,  1851^  at  $3,000  per  annum, 

amounting  to $846  57 

No.  2.  Items  of  charge  disallowed  in  the  settlement  of  his 
accounts  as  collector  at  Monterey  by  the  account- 
ing o£Scers  of  the  treasury,  viz : 

Amount  paid  Wm.  H.  Cranskee  for  a 

revenue  barge $140  00 

Amount  paid  in  3d  quarter,  1861, 
for  hire  of  boatmen,  viz.,  to  John 
Fox  andR.  Graham 600  00 

Amount  paid  in  4th  quarter,  1851,  to 
same  and  C.  Benson 308  00 

Amount  paid  in  1st  quarter,  1852^  to 

Davidson  &  Titus 318  00 

Amount  paid  from  1st  April  to  8th 

June,  1852,  to  R.  Graham 136  00 

Amount  paid  in  3d  quarter,  1852^  to 

Baronowske  &  Barry 414  00 

Amount  paid  in  4th  quarter,  1852, 
to  J.  and  P.  Browning 368  00 

Amount  paid  for  repairing  revenue 
boat  in  1st  quarter,  1852,  to  J. 
Boston  &  Co 8  32 

Amount  paid  for  repairing  revenue 
boat  in  2d  quarter,  1852,  to  J. 
McMahon 27  92 

Amount  paid  for  repairing  revenue 
boat  in  1st  quarter,  1863,  to  D. 
McCarthy 16  00 

Amount  cnarged  for  travelling  ex- 
penses of  collector 150  00 

Amount  paid  in  1st  quarter,  1862,  to 
B*  Graham,  as  servant  and  porter      180  00 

Amount  paid  Curtis  and  Little  for 
three  boxes  candles,  $30,  $30,  and 
$20 80  00 

Amount  paid  steamer  Ohio  for  freight 
on  revenue  barge  from  Ban  Fran- 
cisco         44  00 

2,790  24 
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No.  3.  His  pay  and  emoluments  as  major  in 
the  California  battalion  from  the  24th 
March,   1847,  to  24th  August,  1847, 

amounting  to J748  60  ' 

For  travelling  allowance  from  the  city  of 
Washington  (the  place  of  his  discharge) 
to  Los  Angelos,  in  California,  (the 
place  at  which  he  received  and  ac- 
cepted his  appointment,)  being  4,500 
miles,  a  day's  pay,  &c.,  computed  at, 
each,  20  miles,  making  225  days,  or  7 

months  and  16  days 1,117  50 

$1,866  10 

5,502  91 


WiLIXAM  H.  BUSSELL  V8.  ThE  UnITBD  StATBS. 

Opinion  of  the  Court  delivered  by  Judge  Scarburgh. 

The  petitioner  was  appointed  collector  of  the  customs  for  the  dis- 
trict of  Monterey,  in  California,  on  the  13th  day  of  March.  A.  D. 
1851,  while  in  the  city  of  Washington.  He  thereupon  accepted  the 
appointment,  executed  his  official  bond,  ''  and,  in  obedience  to  the 
requirements  of  the  Secretary  of  the  Treasury,  proceeded  at  once  to 
the  discharge  of  the  duties  assigned  him."  The  Secretary  of  the 
Treasury  advanced  to  him,  in  his  official  character,  the  sum  of  three 
thousand  dollars,  and  caused  the  same  to  be  charged  to  him,  in  that 
character,  on  the  books  of  the  treasury.  Whilst  he  remained  in  the 
city  of  Washington,  he  was  constantly  employed  in  making  arrange- 
ments and  receiving  instructions  necessary  to  the  proper  and  efficient 
discharge  of  his  ofdcial  duties.  He  did  not  take  the  oath  of  office  till 
the  23d  day  of  June,  A.  D.  1851,  after  his  arrival  in  California.  His 
salary  was  paid  him  from  the  date  last  mentioned. 

He  now  claims  that  he  is  entitled  to  receive  his  salary  as  collector 
from  the  date  of  his  appointment  and  acceptance  of  the  office,  instead 
of  from  the  23d  day  of  June,  A.  D.  1851,  The  amount  claimed  by 
him  as  still  remaining  unpaid  is  eight  hundred  and  forty-six  dollars 
and  fiftv-seven  cents. 

A  collector  of  the  customs  is  appointed  for  the  term  of  four  years, 
but  is  removable  from  office  at  pleasure. — (3  Stat,  at  Large,  p.  582.) 
The  collector  of  the  district  of  Monterey  is  allowed  by  law  a  salary  of 
three  thousand  dollars  per  annum^  with  additional  minimum  compen- 
sation of  two  thousand  dollars />er  annt^m,  should  his  official  emolu- 
ments and  fees  provided  by  existing  laws  amount  to  that  sura. — (9 
Stat,  at  Large,  p.  509.)  Every  collector  of  the  customs  is  required  by 
law,  before  he  enters  upon  the  duties  of  his  office,  to  take  and  sub- 
scribe an  oath  or  affirmation  diligently  and  faithfully  to  execute  the 
duties  of  his  office.  The  form  of  the  oath  or  affirmation  is  prescribed 
by  statute.     It  may  be  taken  before  any  magistrate  authorized  to  ad- 
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minister  oaths  within  the  district  to  -which  he  belongs  ;  '^  and  being 
certified  under  the  hand  and  seal  of  the  person  by  whom  the  same 
shall  have  been  administered,  shall,  within  three  months  there iff€r, 
be  transmitted  to  the  Comptroller  of  the  Treasury  ;  in  default  of  taking 
of  which  oathj  or  transmitting  a  certificate  thereof,  the  party  failing 
shall  forfeit  and  pay  two  hundred  dollars,  to  be  recovered,  with  cost 
of  suit,  in  any  court  of  competent  jurisdiction,  to  the  use  of  the  United 
States."— (1  Stat,  at  Large,  p.  642  ) 

Every  collector  is  also  required,  within  three  months  after  he  enters 
upon  the  execution  of  his  office,  to  give  bond,  with  one  or  more  suffi- 
cient sureties,  to  be  approved  of  by  the  Comptroller  of  the  Treasury 
of  the  United  States,  and  payable  to  the  United  States,  with  condition 
for  the  true  and  faithful  discharge  of  the  duties  of  his  office  according 
to  law. — (1  Stat,  at  Large,  p.  705.) 

The  question  now  presented  for  consideration  is,  when  was  the 
office,  to  which  the  petitioner  was  appointed,  filled — at  the  date  of 
his  appointment,  or  at  the  date  of  his  taking  the  oath  of  office? 

Under  the  Constitution  of  the  United  States,  the  President  "  shall 
nominate,  and,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  appoint  ambassadors,  other  public  ministers  and  consuls,  judges 
of  the  Supreme  Court,  and  all  other  officers  of  the  United  States 
whose  appointments  are  not  herein  otherwise  provided  for,  and  which 
shall  be  established  by  law."  Also,  **  the  President  shall  have 
power  to  fill  up  all  vacancies  that  may  happen  during  the  recess  of 
the  Senate,  by  granting  commissions  which  shall  expire  at  the  end 
of  their  next  session." — (Const,  of  U.  S.,  Art.  II,  section  2.)  And  he 
*' shall  commission  all  the  officers  of  the  United  States." — (Ibid., 
Art.  II,  section  3.)  ^ 

The  act  of  May  15,  A.  D.  1820,  requires  "  that  the  commissions  of 
all  officers  employed  in  levying  or  collecting  the  public  revenue  shall 
be  made  out  and  recorded  in  the  Treasury  Department,  and  the  seal  of 
the  said  department  affixed  thereto  ;"  but  that  ^'  the  seal  shall  not 
be  affixed  to  any  such  commission  before  the  same  shall  have  been 
signed  by  the  President  of  the  United  States." 

In  a  case  where  the  appointment  to  office  is  made  by  and  with  the 
advice  and  consent  of  the  Senate,  the  Constitution  of  the  United 
States  plainly  regards  the  appointment,  and  the  commissioning  of 
the  party  appointed,  as  two  separate  and  distinct  acts,  for  the  power 
to  perform  them  is  given  in  two  st;parate  and  distinct  sections  of  the 
Constitution. — (Marbury  vs.  Madison,  1  Cranch  R,  156.)  "  This  is 
an  appointment,"  oaid  Mr.  Chief  Justice  Marshall,  in  that  case, 
'*  made  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  is  evidenced  by  no  act  but  the  commission  itself.  In  such 
a  case,  therefore,  the  commission  and  the  appointment  seem  insep- 
arable ;  it  being  almost  impossible  to  show  an  appointment  otherwiue 
than  by  proving  the  existence  of  a  commission  ;  still  the  commission 
is  not  necessarily  the  appointment,  though  conclusive  evidence  of  if 

*'But,"  he  added,  '*at  what  stage  does  it  amount  to  this  con- 
clusive evidence? 

*'  The  answer  to  this  question  seems  an  obvious  one.  The  appoint- 
ment,  being  the  sole    act  of  the   President,   must  be  completely 
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evidenced,  when  it  is  shown  that  he  has  done  everything  to  be  per- 
formed by  him. 

''  Should  the  commission,  instead  of  being  evidence  of  an  appoint- 
ment, even  be  considered  as  constituting  the  appointment  itself,  still 
it  would  be  made  when  the  last  act  to  be  done  by  the  President  was 
performed,  or,  at  furthest,  when  the  commission  was  complete. 

"The  last  act  to  be  done  by  the  President  is  the  signature  of  the 
commission.  He  has  then  acted  on  the  advice  and  consent  of  the 
Senate  to  his  own  nomination.  The  time  for  deliberation  has  then 
passed.  He  has  decided.  His  judgment,  on  the  advice  and  consent 
of  the  Senate  concurring  with  his  nomination,  has  been  made,  and 
the  oflScer  is  appointed.  This  appointment  is  evidenced  by  an  open, 
unequivocal  act ;  and  being  the  last  act  required  from  the  person 
making  it,  necessarily  excludes  the  idea  of  its  being,  so  far  as  respects 
the  aopointment,  an  inchoate  and  incomplete  transaction.'* — (1 
CranchE.,157.) 

He  further  said:  *'Ifit  should  be  supposed  that  the  solemnity  of 
affixing  the  seal  is  necessary,  not  only  to  the  validity  of  the  commis- 
sion, but  even  to  the  completion  of  an  appointment,  still,  when  the 
seal  is  affixed,  the  appointment  is  made,  and  the  commission  is  valid. 
No  other  solemnity  is  required  by  law ;  no  other  act  is  to  be  per- 
formed on  the  part  of  government.  All  that  the  Executive  can  do,  to 
invest  the  person  with  his  office,  is  done ;  and  unless  tho  appoint- 
ment be  then  made,  the  Executive  cannot  make  one  without  the  co- 
operation of  others." — (1  Cranch  R.,  158,  159.) 

In  the  same  case  the  learned  chief  justice,  in  discussing  the  question 
whether  the  transmission  or  acceptance  of  a  commission  be  necessary 
to  constitute  an  appointment,  said :  '^  The  transmission  of  the  commis- 
sion is  a  practice  directed  by  convenience,  but  not  by  law.  It  cannot, 
therefore,  be  necessary  to  constitute  the  appointment,  which  must  pre- 
cede it,  and  which  is  the  mere  act  of  the  President.  *  *  *  *  jf 
the  transmission  of  a  commission  be  not  considered  as  necessary  to 
give  validity  to  an  appointment,  still  less  is  its  acceptance.  The  ap- 
pointment is  the  sole  act  of  the  President ;  the  acceptance  is  the  sole 
act  of  the  officer,  and  is,  in  plain  common  sense,  posterior  to  the  ap- 
pointment. As  he  may  resign,  so  may  he  refuse  to  accept;  but 
neither  the  one  nor  the  other  is  capable  of  rendering  the  appointment 
a  nonentity. 

'*That  this  is  the  understanding  of  the  government/*  he  further 
said,  *'is  apparent  from  the  whole  tenor  of  its  conduct. 

"A  commission  hears  date,  and  the  salary  of  the  officer  commences, 
from  his  appointment,  not  from  the  transmission  or  acceptance  of  his 
commission.  When  a  person  appointed  to  any  office  refuses  to  accept 
that  office,  the  successor  is  nominated  in  the  place  of  the  person  who 
has  declined  to  accept,  and  not  in  the  place  of  the  person  who  had 
been  previously  in  office,  and  had  created  the  original  vacancy. 

**It  is,  therefore,"  he  said,  **decidedly  the  opinion  of  the  Court 
that,  when  a  commission  has  been  signed  by  the  President,  tlie  ap- 
pointment is  made;  and  that  the  commission  is  complete  when  the 
seal  of  the  United  States  has  been  affixed  to  it  by  the  Secretary  of 
State." 
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The  petitioner^  without  in  terms  mentioning  a  commiesion,  avers 
that  his  appointment  was  made  on  the  13th  day  of  March,  A.  D.  1851. 
But  we  must  intend  that  this  averment  includes  everything  necessary 
to  a  complete  appointment,  and,  therefore,  that  if  a  commission  be 
essential  to  such  an  appointment,  it  includes  an  averment  of  the  regu- 
lar granting  of  the  commission.  We  may,  too,  judicially  take  notice 
that  this  appointment  was  made  hy  the  President  to  fill  up  a  vacancy 
which  had  occurred  during  the  recess  of  the  Senate.  This  was  done 
in  the  exercise  of  the  power  granted  by  the  Constitution  to  the  Presi- 
dent ^^  to  fill  up  all  vacancies  that  may  happen  during  the  recess  of 
the  Senate,  hy  granting  commissions,  which  shall  expire  at  the  end 
of  their  next  session.''  Such  a  vacancy,  then,  is  filled  up  by  the 
granting  of  a  commission.  As  soon,  therefore,  as  the  commission  is 
granted  the  office  is  full,  and,  consequently,  the  party  must  be  con- 
sidered as  holding  it  from  the  time  such  grant  becomes  effectual.  If^ 
then,  the  office  be  held  for  a  term  of  years,  with  an  annual  salary,  it 
is  manifest  that  the  term  and  the  salary  must  commence  from  the  day 
the  grant  of  the  commission  is  completed.  It  is  only,  therefore, 
necessary  to  inquire,  when  is  such  a  grant  completed?  It  is  the  sole 
act  of  the  President,  and  is  completed  when  he  has  put  his  signature 
to  the  commission,  or,  at  most,  as  soon  as  the  seal  of  the  proper  de- 
partment is  affixed  thereto. — (Marbury  vs.  Madison.) 

The  act  of  Congress  which  requires  the  taking  of  the  oath  of  office 
seems  to  have  been  framed  with  reference  to  these  views.  Its  language 
is :  ''That  all  officers  and  persons  to  be  appointed  pursuant  to  this  act, 
before  they  enter  upon  the  duties  of  their  respective  offices,  shall  sev- 
erally take  and  subscribe  an  oath  or  affirmation  diligently  and  faith- 
fully to  execute  the  duties  of  their  said  offices,  respectively,  which  oath 
or  affirmation  shall  be  of  the  form  and  tenor  following,  to  wit: 

**I,  (A.  B.,)  having  been  appointed  (collector  or  other  officer,  as 
the  case  may  be),  of,"  &c. — (1  Stat,  at  Large,  641,  642.)     This  act 
assumes  that  the  party  is  already  in  office  when  he  is  required  to  take 
this  oath,  because,  in  the  nature  of  things,  the  possession  of  the  office 
precedes  the  entering  upon  it«  duties.     The  statute  does  not  declare 
that  before  the  collector  can  become  invested  with  his  office  he  shall 
take  the  oath,  but  that  before  he  enters  upon  the  duties  of  his  office 
he  shall  take  the  oath.     It  is  not  the  entering  upon  the  duties  thereof 
that  invests  a  party  with  an  office,  for  he  must  first  be  in  office  before 
he  can  be  in  a  condition  to  perform  its  duties.     The  office,  therefore, 
must  be  conferred  by  some  other  means.     Hence  the  language  of  the 
oath  is  :  '*  I,  (A.  B.,)  having  been  appointed,'*  &c.     Thus  the  oath 
itself  seems  to  be  a  recognition  of  the  doctrine  of  the  case  of  Marbury 
V8,  Madison^  that  it  is  the  appointment  which  confers  the  office.     And, 
moreover,  the  failure  to  take  the  oath  of  office  does  not  invalidate  the 
acts  of  the  officer.     The  only  consequence  denounced  by  the  statute  is, 
that  '*  the  party  failing  shall  forfeit  and  pay  two  hundred  dollars." 
And,  besides,  this  failure  is  put  by  the  statute  on  precisely  the  same 
looting  with  the  failure  to  transmit  the  certificate  of  the  taking  of  the 
oath  to  the  Comptroller  of  the  Treasury  ;  but  no  one  will  pretend  that 
the  transmission  of  the  certificate  is  necessary  to  complete  an  appoint- 
ment to  office. 
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A  collector,  as  we  have  seen,  is  required,  within  three  months  after 
he  enters  upon  the  execution  of  his  office,  to  give  an  official  bond. 
The  condition  of  the  bond,  like  the  oath  of  office,  recites  the  appoint- 
ment :  "  Whereas  the  President  of  the  United  States  hath,  pursuant 

to  law,  appointed   the  said  to,"  &c.     The  statute,  which 

requires  the  bond,  like  the  one  prescribing  the  oath  of  office,  assumes 
that  it  is  the  appointment  which  confers  the  office.  It  requires^  too, 
that  the  bond  shall  be  executed,  not  within  three  months  after  the 
date  of  the  appointment,  but  within  three  months  after  the  collector 
enters  upon  the  execution  of  his  office.  It  thus  recognizes  the  prin- 
ciple already  adverted  to,  that  he  must  be  invested  with  his  office 
before  he  can  enter  upon  its  duties. 

It  may  not  be  improper  here  to  add,  that  a  practical  illustration  of 
the  views  of  the  Treasury  Department  as  to  the  necessity  of  a  collector's 
taking  the  official  oath  in  order  to  invest  him  with  his  office,  is  shown 
by  this  very  case  ;  for  before  the  petitioner  took  the  oath,  his  official 
bonds  were  accepted,  and  the  Secretary  entrusted  to  him  in  his  official 
character  a  lar^e  sum  of  money. 

Our  opinion  is,  that  the  salary  of  the  petitioner  ought  to  commence 
from  the  date  of  his  appointment. 

There  are  two  other  claims  presented  in  the  petition ;  but  we  do  not 
deem  it  necessary  to  make  any  decision  in  regard  to  them,  before  the 
testimony  shall  be  brought  in. 

Let  an  order  be  mada directing  the  taking  of  testimony  in  this  case. 


in  the  court  of  claims. 

William  H.  Russell  vs.  The  United  States. 

InierrogcUories  to  a  witness  on  the  part  of  the  United  States, 

Ist  interrogatory.  What  is  your  name? 

Answer.  John  S.  Edwards. 

2d  interrogatory.  What  is  your  occupation  ? 

Answer.  Attorney-at-law. 

3d  interrogatory.  What  is  your  age  ? 

Answer.  Forty-four. 

4th  interrogatory.  What  has  been  your  place  of  residence  during 
the  past  year  ? 

Answer.  The  city  of  Washington. 

5th  interrogatory.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  the  present  inquiry  ? 

Answer.  I  have  none  whatever. 
"  6th  interrogatory.  Are  you  in  any  degree  related  to  the  claimant ; 
if  yea,  in  what  degree? 

Answer.  None  whatever. 

7th  interrogatory.  Were  you  connected  with  the  custom-house  at 
Monterey  during  the  time  Wm.  H.  Russell  held  the  office  of  collector  ? 

Answer.  I  was  during  a  part  of  the  time. 

8th  interrogatory.  If  so,  please  state  when  you  were  appointed,  and 
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how  long  you  continued  attached  to  the  said  office ;  in  what  capadty 
you  served,  and  what  were  your  duties? 

Answer.  I  think  I  was  appointed  in  May  or  June,  1851,  and  re- 
mained there  till  September  or  October,  3851 ;  was  there  not  more 
than  four  months  altogether,  in  my  opinion.-  I  was  acting  in  the 
capacity  of  deputy  collector,  and  performed  the  duties  of  collector  in 
his  absence. 

9th  interrogatory.  Were  there  any  arrivals  from  foreign  ports 
during  said  time? 

Answer.  I  do  not  remember  but  one  arrival  while  I  was  there.  I 
do  not  now  remember  the  name  ot  the  vessel. 

10th  interrogatory.  Were  there  vessels  frjequently  resorting  to  tbe 
port  which  it  was  necessary  for  the  officers  of  the  customs  to  visit  and 
inspect  ? 

Answer.  Coasting  vessels  occasionally  came  in  there  which  it  was 
necessary  for  the  officers  of  the  customs  to  visit  and  inspect. 

11th  interrogatory.  Did  you  deem  it  necessary,  for  the  proper  dia- 
charge  of  the  duties  of  the  office  and  the  protection  of  the  revenue, 
that  the  collector  should  furnish  a  barge  or  boat,  and  keep  in  constant 
service  men  to  take  charge  of  her  ;  and  was  there,  or  not,  a  boat  which 
had  been  used  by  his  predecessor,  and  boatmen  who  had  been  em- 
ployed by  him,  which  said  Bussell  could  have  procured  when  needed? 

Answer.  A  boat  was  necessary  to  enable  the  collector  to  discharge 
his  duties,  and  for  the  protection  of  the  revenue.  When  I  went  there 
there  was  a  boat  in  a  boat-house  attached  to  the  custom-house,  which 
I  was  informed  had  been  used  by  the  previous  collectors  of  the  port 
for  the  purposes  of  aiding  in  the  collection  of  the  revenue,  which  the 
person  who  owned  it  permitted  to  be  used  for  that  purpose  in  consid- 
eration of  its  being  preserved  in  that  boat-house ;  and  the  person  who 
owned  it,  together  with  some  other  person  he  might  employ,  boarded 
vessels  that  came  into  the  port,  and  was  paid  by  the  previous  collec- 
tors for  the  service  rendered.  It  was  not  necessary  to  keep  men  in 
constant  service,  in  my  opinion,  for  such  a  purpose,  because  vessels  at 
that  time  very  rarely  came  into  port  at  all.  That  boat  was  used  the 
greater  part  of  the  time  that  I  was  there  in  boarding  vessels  coming 
into  port,  and  manned  by  the  men  above  referred  to. 

12th  interrogatory.  Did  you  or  did  you  not  remonstrate  with  said 
Russell  against  incurring  the  expense  created  by  the  purchase  of  this 
barge  and  the  permanent  employment  of  boatmen,  as  a  charge  not 
only  unauthorized  by  the  Secretary  of  the  Treasury,  but  wholly  un- 
necessary? 

Answer.  I  did. 

13th  interrogatory.  Were  the  persons  alleged  to  have  been  em- 
ployed by  Mr.  Russell  as  boatmen  slaves  or  servants,  carried  out  with 
him,  and  employed  in  his  family? 

Answer.  One  of  them  was  his  slave,  and  the  other  was  an  Irishman, 
named,  I  think,  John  Fox.  Both  were  taken  out  by  him  to  California, 
and  employed  about  his  house  in  domestic  purposes. 

14th  interrogatory.  Please  state  what  service,  if  any,  they  rendered 
in  connexion  with  the  boat? 
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Answer.  I  do  not  remember  their  having  rendered  any  service  as 
boatmen  while  I  was  there. 

15th  interrogatory.  Was  the  business  of  the  oflSce  ever  such  as  re- 
quired that  it  should  be  kept  open  in  the  evening,  and  was  any  charge^ 
for  lights  and  fuel  in  the  custom-house  necessary  or  proper  ? 

Answer.  I  am  not  aware  of  any  business  necessary  to  be  transacted 
in  the  custom-house  after  night.  There  was  no  necessity  for  fuel  or 
lights. 

16th  interrogatory.  Did  sail  Kussell  occupy  the  custom-house  build- 
ing as  a  iesidence  for  his  family  ;  if  so,  how  long? 

[To  that  question  claimant  objects  as  irrelevant.] 

Answer.  He  occupied  it  as  his  residence  all  the  time  I  was  there. 

17th  interrogatory.  How  many  of  his  family  were  employed  by  Mr. 
Russell  in  the  custom-house,  and  at  what  rate  of  compensation?  What 
duties  did  they  perform  ? 

[This  question  also  objected  to  by  claimant  as  irrelevant.] 

Answer.  As  well  as  I  can  now  remember,  one  of  his  sons  was  em- 
ployed as  inspector,  and  performed  its  duties  a  part  if  not  all  the 
time  that  I  was  there.  I  think  his  compensation  was  six  dollars  a 
day. 

18th  interrogatory.  Please  to  state  any  other  facts  within  your 
knowledge  in  reference  to  the  management  of  the  custom-house  at 
Monterey  by  Mr.  Russell  which  you  deem  important  for  the  informa- 
tion of  the  Court  ? 

Answer.  I  do  not  recollect  any  other. 

Crass-irUerrogatcriea  propounded  to  the  witness  on  the  part  of  the 

dairnattt, 

Ist  cross-interrogatory.*  What  was  your  compensation?  Did  you 
resign,  or  were  you  dismissed  by  Mr.  Russell ;  if  so,  for  what  alleged 
canse?  Had  you  and  Russell  not  a  quarrel,  which  led  to  a  personal 
conflict?    Are  you  now  upon  good  terms? 

Answer.  My  compensation  was  eight  dollars  per  day.  I  resigned 
voluntarily.  I  resigned  because  it  was  a  very  difficult  matter  to  get 
along  with  him  peaceably.  The  advice  that  I  gave  him  as  a  friend 
against  purchasing  the  boat  in  question,  and  in  other  office  matters, 
he  construed  to  proceed  from  inimical  feelings,  and  therefore  I  thought 
it  best  to  dissolve  the  connexion.  1  had  no  personal  conflict  with  him 
whatever ;  and  when  I  parted  with  him  he  expressed  for  me  his  best 
wishes.     I  had  no  quarrel  with  him. 

2d  interrogatory.  Who  was  the  immediate  predecessor  of  Mr.  Rus- 
sell? Was  he  appointed  by  the  Secretary  of  the  Treasury,  or  under 
the  military  occupation  of  the  country?  Do  you  know  whether  he 
boarded  any  vessels  at  all,  or  considered  it  his  duty  to  do  so  ?  It*  yea, 
was  the  boat  he  used  a  public  or  private  boat  ?  If  the  former,  do  you 
know  whether  he  turned  it  over  to  Russell  or  not?  If  the  latter, 
had  Russell  any  authority  to  use  it?  Were  there  boats  and  hands« 
there  that  could  have  been  hired  if  wanted  upon  any  emergency? 

Answer.  Mr.  Randall  and  Captain  Barney  were  the  predecessors  of 
Mr.  Russell ;  which  was  the  immediate  predecessor  I  am  not  certain. 
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but  I  think  it  was  Captain  Barney.  My  impression  is,  that  Barney 
was  reappointed  by  the  Secretary  of  the  Treasury.  My  reason  for  that 
is,  that  Collier  was  at  that  tin^e  collector  of  San  Francisco.  I  do  not 
know  personally  whether  the  immediate  predecessor  of  Kussell  boarded 
vessels  or  not,  but  I  do  know,  from  the  book,  that  revenue  was  col- 
lected there  at  that  time.  It  was  the  general  impression  there  that 
the  boat  that  I  found  there,  and  have  above  alluded  to,  was  used  hj 
said  predecessor  for  that  purpose.  This  I  gathered  from  the  citizens 
generally.  I  do  not  know  whether  the  said  vessel  was  turned  over  to 
Bussell  or  not  by  his  predecessor,  but  I  do  know  that  he  had  authority 
to  use  it  from  the  man  who  owned  it,  and  this  I  was  told  by  him. 
There  were  boats  and  hands  there  which,  in  my  opinion,  could  have 
been  hired  on  any  emergency. 

3d  interrogatory.  By  what  authority  or  under  whose  instructions 
did  you  undertake  to  remonstrate  with  Russell,  then  your  superior  in 
office,  against  incurring  the  expense  of  purchasing  a  boat  and  hiring 
hands  to  work  it  ? 

Answer.  Under  no  authority  or  instructions  from  any  one.  I  did 
not  say  anything  to  him  on  the  subject  until  he  consulted  me. 

4th  interrogatory.  Do  you  not  know  that  there  were  no  slaves  in 
California,  and  that  the  boatmen  hired  by  Russell  were  free  ?  What 
were  the  daily  or  monthly  wages  usually  paid  at  that  time  to  laborers 
«t  Monterey? 

Answer.  I  know  that  many  persons  took  their  slaves  from  slave 
States  to  Caliibrnia  ;  and  Mr.  Russell  told  me  that  the  black  man  in 
his  service  was  an  old  family  servant,  and  that  he  took  him  to  Cali- 
fornia from  Missouri,  and  that  is  what  I  mean  by  calling  him  Colonel 
Russell's  slave.  I  think  his  name  was  Rezin.  I  know  that  the  con- 
stitution of  California  forbids  slavery  in  that  State.  I  think  that  the 
general  wages  in  Monterey  was  one  hundred  dollars  per  month. 

5th  interrogatory.  State  what  part  of  the  custom-house  building 
was  occupied  by  Russell  and  his  family? 

Answer.  I  believe  the  whole  house  was  so  occupied,  except  the  room 
occupied  for  custom-house  purposes. 

6th  interrogatory.  Was  any  of  Russell's  family  employed  by  him 
in  the  custom-house  at  Monterey?  If  not,  where  were  they  employed, 
«nd  under  whose  authority? 

Answer.  As  I  have  said  before,  one  of  his  sons  was  employed  as 
inspector  at  Monterey  for  a  part  if  not  all  the  time  that  I  was  there. 
If  he  had  any  of  his  family  elsewhere,  I  do  not  know  it.  The  son 
employed  at  Monterey  was,  I  presume,  employed  by  the  Secretary  of 
the  Treasury. 

Seventh  interrogatory.  Did  you  write  letters  to  the  Secretary  of  the 
Treasury,  the  Assistant  Secretary,  the  Commissioner  of  Customs,  or 
any  other  person  in  office  during  the  time  you  held  office  under  the  said 
Russell,  or  since,  or  make  oral  stjttements  touching  Russell's  manage 
ment  of  his  office,  or  other  matters  in  relation  thereto  ?  if  so,  please 
furnish  the  dates  of  said  letters  or  copies  ;  and  was  such  information 
voluntarily  furnished,  or  were  you  called  upon  to  furnish  it;  if  you 
were  called  upon  to  furnish  it,  by  whom  were  you  so  called  upon,  and 
when? 
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Answer.  I  never  did  write  a  letter  in  relation  to  Colonel  Russell  to 
the  department,  or  to  any  other  person  in  office  or  out  of  office,  to  the 
best  of  my  recollection,  in  my  life.  What  I  have  here  stated,  I  have 
substantially  stated  to  the  present  Commissioner  of  Customs,  upon  an 
interview  sought  by  himself.  When  I  settled  with  Bussell,  there  was 
a  balance  of  about  $500  due  me,  which  he  could  not  pay.  I  called 
upon  Thomas  Corwin,  then  Secretary  of  the  Treasury,  for  payment, 
and  it  was  settled  by  or  through  him  ;  and  in  the  adjustment  of  the 
account,  questions  were  asked  me  by  Mr.  Corwin,  or  by  Mr.  Rockwell, 
then  Commissioner  of  Customs,  relative  to  the  management  of  the 
custom-house  at  Monterey,  when  I  substantially  said  to  him  what  I 
said  to  the  present  Commissioner  of  the  Customs. 

Interrogatory  by  the  Commissioner.  Do  you  know  any  other  matter 
relative  to  the  claim  in  question  ? 

Answer.  I  do  not. 

JOHN  S.  EDWARDS. 

Untied  States  of  America,  )     . 
DUHct  of  Columbia,       ] 

On  this  third  day  of  April,  A.  D.  1856,  personally  came  John  S. 
Edwards,  the  witness  within  named,  and  having  been  sworn  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  q^uestions 
here  written  down  were  proposed  to  him  by  the  commissioner,  to 
which  he  gave  the  answers  here  written  down  in  his  presence,  and 
sabscribed  the  deposition  in  the  presence  of  the  commissioner. 

The  deposition  of  John  S.  Edwards,  taken  at  the  request  of  M. 
Blair,  esq.,  solicitor  of  the  Court  of  Claims,  to  be  used  in  the  investi- 
gation of  a  claim  against  the  United  States,  now  pending  in  the  Court 
of  Claims.  The  attorney  of  the  adverse  party  was  notified ;  did 
attend,  and  did  not  object,  and  consented  to  waive  all  errors  of  form  to 
this  deposition  and  return. 

JOHN  8.  TYSON,  Commiaaimer. 

Fees,  $5  02|. 


in  the  court  of  claims. 
William  H.  Russkll  v8.  The  Uniteo)  States. 

The  testimony  of  WiUiam  N,  Barker  ^  a  wUnesa  prodtAced  on  the  part 

of  the  petitioner. 

Interrogatory  1.  What  is  your  name? 
Answer.  William  N.  Barker. 
Interrogatory  2.  What  is  your  occupation  ? 
Answer.  I  am  a  clerk  in  the  Treasury  Department. 
Interrogatory  3.  What  is  your  age? 
Answer.  Thirty-five. 

Interrogatory  4.  What  has  been  your  place  of  residence  for  the  past 
year? 
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Answer.  Washington  city. 

Interrogatory  5.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  the  present  inquiry? 
Answer.  I  have  none. 

Interrogatory  6.  Are  you  related  to  the  claimant ;  if  yea,  in  what 
degree  ? 

Answer.  I  am  not  at  all  related  to  him. 

Interrogatory  7.  Were  you,  or  not,  in  Monterey  in  the  years  1851 
and  1852? 

Answer.  I  was  in  Monterey,  in  California,  in  the  autumn  of  1851. 
Interrogatory  8.  Did  you  know  William  H.  Eussell,  collector  of 
the  port  ot  Monterey,  at  that  time? 
Answer.  I  did. 

Interrogatory  9.  Do  you  know  whether  he  kept  for  use  in  his  district 
a  revenue  boat,  and  if  so,  whether  he  hired  men  to  work  that  boat? 

Answer.  He  kept  a  boat  which  he  used  for  revenue  purposes ;  the 
boat's  crew  were  persons  whom  I  understood  to  be  hired  by  him. 

Interrogatory  10.  Do  you  consider  a  boat  suitable  for  such  purpose 
necessary  and  indispensable  to  the  proper  performance  of  his  duty  as 
collector  in  boarding  vessels  off  that  harbor  ? 
Answer.  Yes  ;  positively  indispensable. 

Interrogatory  11.  Please  state,  as  near  as  you  can,  the  distance  at 
which  vessels  usually  come  to  anchor  off  said  town. 

Answer.  A  schooner  would  anchor  about  half  a  mile,  larger  vessels 
more  than  a  mile  from  said  town. 

Interrogatory  12.  Was  there  a  revenue  flag  of  the  United  States 
■attached  to  the  said  boarding  boat? 

Answer.  There  was  one  used  by  thnt  boat  when  boarding  vessels. 
Interrogatory  13.  Were  there  boats  belonging  to  persons  at  Mon- 
terey, which  could  have  been  hired  at  any  time  by  the  collector,  and 
which  would  have  rendered  unnecessary  the  purchase  of  a  boat  by  him? 
Answer.  During  my  stay  there  I  never  saw  a  boat  belonging  to 
persons  at  Monterey  which  was  at  all  suitable  for  the  purpose  of 
boarding. 

Interrogatory  14.  What  was  the  usual  rate  of  hire  of  persons  at 
Monterey  during  the  time  you  were  there,  and  were  such  persons  to 
be  obtained  at  all  times  ? 

Answer.  There  was  no  usual  rate  of  hire  at  that  time  ;  persons  de 
manded  and  received  wages  at  the  rate  of  from  three  to  eight  dollars 
per  day  ;  such  persons  were  not  to  be  obtained  at  all  times. 

Interrogatory.  Was  it  necessary  or  proper  for  the  collector  to  keep 
a  constant  light  in  his  office  during  the  night  time,  either  for  the 
transaction  of  business  or  as  a  beacon  for  vessels  entering  or  anchor- 
ing in  said  harbor? 

Answer.  I  do  not  know  that  a  light  was  necessary  for  the  transac- 
tion of  business,  but  a  beacon  was  necessary,  and  the  light  in  his 
office  was  the  only  beacon  for  vessels  entering  that  harbor  at  that 
time. 

Interrogatory  15.  Please  state  whether  you  know  of  any  other  mat- 
ter relative  to  this  claim. 

Answer.  I  think  that  a  revenue  boat  was  as  necessary  for  the  pre- 
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yention  of  smuggling  as  for  the  boarding  of  vessels  ;  I  know  no  other 
matter. 

WM.  N.  BARKER. 

Unitkd  Siates  of  Ambrica,  },       ., 
District  of  Columbia,        j 

Ou  this  22d  day  of  March,  A.  D.  1856,  personally  came  William 
N.  Barker,  the  witness  within  named,  and  after  having  been  first 
8worn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness  ;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  William  N,  Barker, 
taken  at  the  request  of  Richard  Burgess,  esq.,  agent  and  attorney  of 
the  claimant,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the.  Court  of  Claims,  in  the  namQ  of 
William  H.  Russell.  The  adverse  party  was  notified,  did  not  attend, 
and  did  not  object. 

JOHN  S.  TYSON, 

Commissioner, 

Cooimissioner's  fees  and  charges          -        -        -        -        -    $2  00 
Oath 12^ 

[Paid,  J,  S,  T.]  2  12^ 


in  the  united  spates  court  of  claims. 

William  W.  Russell  vs.  The  United  Spates, 

The  testimony  of  Peter  A,  Brinsmade,  a  witness  on  the  part  of  the  pe- 
titioner : 

Interrogatory  1.  What  is  your  name? 

Answer.  Peter  A.  Brinsmade. 

Interrogatory  2.  What  is  your  occupation  ? 

Answer.  Agent  for  claims  against  the  United  States. 

Interrogatory  3.  What  is  your  age  ? 

Answer.  Fifty-one. 

Interrogatory  4.  What  has  been  your  place  of  residence  for  the  past 
year? 

Answer.  Washington  city. 

Interrogatory  5.  Have  you  any  interest  direct,  or  indirect^  in  the 
<3laim  which  is  the  subject  of  the  present  inijuiry  ? 

Answtsr.  I  have  none. 

Interrogatory  6.  Are  you  related  to  the  claimant ;  if  yea,  in  what 
degree  ? 

Answer.  I  am  not  related  to  him  in  any  degree. 

Interrogatory  7.  Do  you  know  William  H.  Russell,  formerly  col- 
lector of  the  district  of  Monterey,  in  California,  in  1851  and  1852? 
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Answer,  I  do. 

Interrogatory  8.  Do  you  know  whether  he  kept  in  use  for  his  col- 
lection district  a  revenue  boat ;  and  if  so,  whether  he  hired  men  to 
work  that  boat  ? 

Answer.  I  know  that  on  two  occasions,  during  his  administration 
of  the  customs,  I  was  in  Monterey,  and  he  had  a  boat  which  he  kept 
manned,  known  as  the  custom-house  boat. 

Interrogatory  9.  Would  you  regard  a  boat  of  that  description  ne- 
cessary and  indispensable  to  enable  the  collector  properly  to  discharge 
his  duty  in  boarding  vessels  off  that  harbor  ? 

Answer.  I  would  consider  it  both  necessary  and  indispensable. 

Interrogatory  10.  State,  as  nearly  as  you  can,  the  distance  from 
said  town  at  which  vessels  generally  came  to  anchor? 

Answer.  That  depended  upon  the  size  of  the  vessel.  It  was  from 
three-quarters  of  a  mile  to  a  mile  and  a  half. 

Interrogatory  11.  Were  there  any  suitable  boats  belonging  to  per- 
sons in  Monterey  that  the  collector  could  at  any  time  have  hired,  and 
thus  rendered  unnecessary  and  improper  the  purchase  of  a  boat  by 
him? 

Answer.  I  did  not  know  of  any  such  boats  there  ;  nor  do  I  believe 
that  there  were  any  such  there. 

Interrogatory  12.  Do  you  know  the  rate  of  hire  usually  paid  to 
laborers  in  said  place  in  the  years  1851  and  1852 ;  and  could  snch 
labor  be  procured  upon  any  emergency  readily  ? 

Answer.  I  do  not  know  of  any  specific  instances  in  which  labor  of 
that  kind  was  employed,  except  in  the  cases  of  the  boatmen  employed 
by  Colonel  William  H.  Russell.  The  usual  price  of  labor  of  that 
kind,  on  that  coast,  ,at  that  period,  was  from  one  hundred  to  one  hun- 
dred and  fifty  dollars  a  month  and  upwards.  My  belief  is,  that  it  was 
very  difficult  at  that  time  to  procure  laborers  for  such  a  service,  and 
especially  in  case  of  emergency.  Laborers  of  every  description  re- 
paired at  that  time  to  the  minoN  or  to  the  new  cities  which  were  being 
built  up,  where  the  best  compensation  was  paid  for  labor. 

Interrogatory  13.  Do  you  know  of  any  reason  in  respect  to  the 
approach  of  vessels  entering  into  and  anchoring  off  said  harbor  that 
would  have  made  it  expedient  or  proper  for  the  collector  to  keep  a 
constant  light  in  his  office  during  the  night  as  a  beacon  to  vessels  so 
arriving  ? 

Answer.  The  harbor  of  Monterey  is  found  at  the  head  of  a  broad 
bay,  in  which  there  is  usually  a  very  considerable  swell  of  the  sea  and 
often  very  strong  counter  currents  and  tides.  A  little  outside  of  the 
usual  anchorage  in  the  harbor  there  is  a  rough  rocky  projection,  which, 
in  the  night  especially,  renders  the  entrance  to  the  harbor  more  or 
less  hazardous.  To  enable  vessels  to  avoid  the  dangers  of  that  pro- 
jection, a  beacon  light  has  been  maintained  on  shore  as  a  guide  for 
vessels  ever  since  my  acquaintance  with  the  port,  which  was  in  1834. 
I  presume  that  Clolonel  Bussell  felt  it  his  duty  to  maintain  a  light  in 
his  office,  which  was  in  a  conspicuous  position,  for  the  same  purpose 
for  which  one  had  been  maintained  before^  there  being  no  other  light 
established  by  the  government. 
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Interrogatory.  Please  state  any  other  fact  or  circumstance  within 
your  knowledge,  material  to  a  proper  understanding  of  this  case  ? 

Answer.  It  may  be  material  to  a  proper  understanding  of  this  case 
for  me  to  stat^  that  there  was  no  revenue  vessel  of  the  government 
stationed  at  that  collection  district ;  there  were  no  naval  or  military 
forces  of  the  United  States  stationed  there  that  could  have  aided  the 
collector  in  the  discharge  of  his  duties,  and  no  other  facilities  afforded 
him  by  the  government  for  enforcing  the  revenue  laws  but  such  as  he 
provided  himself,  as  an  officer  of  the  government.  Knows  nothing 
further. 

P.  A.  BRINSMADE. 


Unitkd  Statbs  of  Ambrica,  )     . 
Disirict  of  Columbia,        )  ^  ' 


On  this  22d  day  of  March,  A.  D.  1856,  personally  came  Peter  A. 
Brisbane,  the  witness  within  named :  and  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were,  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness  ;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  deposition  of  Peter  A.  Brisbane,  taken  at  the  request  of  Richard 
Burgess,  agent  and  attorney  of  the  claimant,  to  be  used  in  the  in- 
vestigation of  a  claim  against  the  United  States  now  pending  in 
the  Court  of  Claims,  in  the  name  of  William  H.  Russell. 

The  adverse  party  was  notified,  did  not  attend,  and  did  not  object. 

JOHN  8.  TYSON,  Commiasioner. 

Commissioner's  fees,  and  charges,  $8  11 ;  viz :  fees,  |3  00 ;  one 
day's  attendance  extra,  at  the  capitol,  |5  00 — paid. 


UNnED  STATES  OF  AMERICA. 

Treasury  Department,  May  15,  1856. 

Pursuant  to  the  act  of  Congress  of  22d  February,  1849, 1  hereby 
certify  that  the  annexed  is  a  true  copy  of  a  letter  addressed  to  Wm. 
Henry  Russell,  esq.,  collector  of  the  customs  for  the  district  of  Mon- 
terey, dated  March  14,  1851,  from  the  records  of  this  department. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the 
r  1  seal  of  the  Treasury  Department  to  be  affixed,  on  the  day 
'-       '-I  and  year  first  above  written. 

JAMES  GUTHRIE, 
Secretary  of  the  Treasury. 

Rep.  C.  C.  144 2 


8  WM.   H.   RUSSELL. 

The  petitioner,  without  in  terms  mentioning  a  commission,  avers 
that  his  appointment  was  made  on  the  13th  day  of  March,  A.  D.  1851. 
But  we  must  intend  that  this  averment  includes  everything  necessary 
to  a  complete  appointment,  and,  therefore,  that  if  a  commission  be 
essential  to  such  an  appointment,  it  includes  an  averment  of  the  regu- 
lar granting  of  the  commission.  We  may,  too,  judicially  take  notice 
that  this  appointment  was  made  by  the  President  to  fill  up  a  vacancy 
which  had  occurred  during  the  recess  of  the  Senate.  This  was  done 
in  the  exercise  of  the  power  granted  by  the  Constitution  to  the  Presi- 
dent ''to  fill  up  all  vacancies  that  may  happen  during  the  recess  of 
the  Senate,  hy  granting  commissions,  which  shall  expire  at  the  end 
of  their  next  session."  Such  a  vacancy,  then,  is  filled  up  by  the 
granting  of  a  commission.  As  soon,  therefore,  as  the  commission  is 
granted  the  office  is  full,  and,  consequently,  the  party  must  be  con- 
sidered as  holding  it  from  the  time  such  grant  becomes  effectual.  If, 
then,  the  office  be  held  for  a  term  of  years,  with  an  annual  salary,  it 
is  manifest  that  the  term  and  the  salary  must  commence  from  the  day 
the  grant  of  the  commission  is  completed.  It  is  only,  therefore, 
necessary  to  inquire,  when  is  such  a  grant  completed?  It  is  the  sole 
act  of  the  President,  and  is  completed  when  he  has  put  his  signature 
to  the  commission,  or,  at  most,  as  soon  as  the  seal  of  the  proper  de- 
partment is  affixed  thereto. — (Marbury  vs.  Madison.) 

The  act  of  Congress  which  requires  the  taking  of  the  oath  of  office 
seems  to  have  been  framed  with  reference  to  these  views.  Its  language 
is :  ''That  all  officers  and  persons  to  be  appointed  pursuant  to  this  act, 
before  they  enter  upon  the  duties  of  their  respective  offices,  shall  sev- 
erally take  and  subscribe  an  oath  or  affirmation  diligently  and  faith- 
fully to  execute  the  duties  of  their  said  offices,  respectively,  which  oath 
or  affirmation  shall  be  of  the  form  and  tenor  following,  to  wit: 

"I,  (A.  B.,^  having  been  appointed  (collector  or  other  officer,  as 
the  case  may  oe),  of,"  &c. — (1  Stat,  at  Large,  641,  642.)  This  act 
assumes  that  the  party  is  already  in  office  when  he  is  required  to  take 
this  oath,  because,  in  the  nature  of  things,  the  possession  of  the  office 
precedes  the  entering  upon  lis  duties.  The  statute  does  not  declare 
that  before  the  collector  can  become  invested  with  his  office  he  shall 
take  the  oath,  but  that  before  he  enters  upon  the  duties  of  his  office 
he  shall  take  the  oath.  It  is  not  the  entering  upon  the  duties  thereof 
that  invests  a  party  with  an  office,  for  he  must  first  be  in  office  before 
he  can  be  in  a  condition  to  perform  its  duties.  The  office,  therefore, 
must  be  conferred  by  some  other  means.  Hence  the  language  of  the 
oath  is  :  "  I,  (A.  B.,)  having  been  appointed/*  &c.  Thus  the  oath 
itself  seems  to  be  a  recognition  of  the  doctrine  of  the  case  of  Marbury 
V8.  Madison,  that  it  is  the  appointment  which  confers  the  office.  And, 
moreover,  the  failure  to  take  the  oath  of  office  does  not  invalidate  the 
acts  of  the  officer.  The  only  consequence  denounced  by  the  statute  is. 
that  "  the  party  failing  shall  forfeit  and  pay  two  hundred  dollars." 
And,  besides,  this  failure  is  put  by  the  statute  on  precisely  the  same 
looting  with  the  failure  to  transmit  the  certificate  of  the  taking  of  the 
oath  to  the  Comptroller  of  the  Treasury  ;  but  no  one  will  pretend  that 
the  transmission  of  the  certificate  is  necessary  to  complete  an  appoint- 
ment to  office. 
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A  collector,  as  we  have  seen,  is  required,  within  three  months  after 
he  enters  upon  the  execution  of  his  office,  to  give  an  official  bond. 
The  condition  of  the  bond,  like  the  oath  of  office,  recites  the  appoint- 
ment :  **  Whereas  the  President  of  the  United  States  hath,  pursuant 

to  law,  appointed   the  said  to,"  &c.     The  statute,  which 

requires  the  bond,  like  the  one  prescribing  the  oath  of  office,  assumes 
that  it  is  the  appointment  which  confers  the  office.  It  requires^  too, 
that  the  bond  shall  be  executed,  not  within  three  months  after  the 
date  of  the  appointment,  but  within  three  months  after  the  collector 
enters  upon  the  execution  of  his  office.  It  thus  recognizes  the  prin- 
ciple already  adverted  to,  that  he  must  be  invested  with  his  office 
before  he  can  enter  upon  its  duties. 

It  may  not  be  improper  here  to  add,  that  a  practical  illustration  of 
the  views  of  the  Treasury  Department  as  to  the  necessity  of  a  collector's 
taking  the  official  oath  in  order  to  invest  him  with  his  office,  is  shown 
by  this  very  case  ;  for  before  the  petitioner  took  the  oath,  his  official 
bonds  were  accepted,  and  the  Secretary  entrusted  to  him  in  his  official 
character  a  lar^e  sum  of  money. 

Our  opinion  is,  that  the  salary  of  the  petitioner  ought  to  commence 
from  the  date  of  his  appointment. 

There  are  two  other  claims  presented  in  the  petition ;  but  we  do  not 
deem  it  necessary  to  make  any  decision  in  regard  to  them,  before  the 
testimony  shall  be  brought  in. 

Let  an  order  be  mada directing  the  taking  of  testimony  in  this  case. 


in  the  court  of  claims. 

William  H.  Russell  vs.  The  United  States. 

Interrogatories  to  a  witness  on  the  part  of  the  United  States. 

Ist  interrogatory.  What  is  your  name  ? 

Answer.  John  S.  Edwards. 

2d  interrogatory.  What  is  your  occupation  ? 

Answer.  Attorney-at-law. 

3d  interrogatory.  What  is  your  age  ? 

Answer.  Forty-four. 

4th  interrogatory.  What  has  been  your  place  of  residence  during 
the  past  year? 

Answer.  The  city  of  Washington. 

5th  interrogatory.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  the  present  inquiry? 

Answer.  I  have  none  whatever. 
^  6th  interrogatory.  Are  you  in  any  degree  related  to  the  claimant ; 
if  yea,  in  what  degree? 

Answer.  None  whatever, 

7th  interrogatory.  Were  you  connected  with  the  custom-house  at 
Monterey  during  the  time  Wm.  H.  Russell  held  the  office  of  collector  ? 

Answer.  I  was  during  a  part  of  the  time. 

8th  interrogatory.  If  so,  please  state  when  you  were  appointed,  and 
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IN  THE  COURT  OF  CLAIMS. 

William  H.  Russell  w.  Tab  UyrraD  Statbs. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  presents  in  his  petition  three  claims:  The  first  is 
for  his  ^'salary  as  collector  for  the  district  of  Monterey,  in  California, 
from  the  13th  day  of  March  to  the  23d  day  of  June,  1851,  at  $3,000 
per  annum,  amounting  to  |846  57."  When  this  case  was  suhmitted 
on  the  preliminary  question,  whether  testimony  should  be  ordered, 
we  held  that  the  petitioner  was  in  office,  and  entitled  to  his  salarj 
from  the  date  of  his  appointment.  In  regard  to  the  other  two  claims, 
we  said :  ''We  do  not  deem  it  necessary  to  make  any  decision  in  regard 
to  them  before  the  testimony  shall  be  brought  in." 

I.  As  to  the  first  claim,  the  facts  are,  that  the  petitioner  was  ap- 
pointed collector  of  the  customs  for  the  district  of  Monterey,  on  the 
13th  day  of  March,  A.  D.  1851 ;  that  he  took  the  oath  of  office  on  the 
23d  day  of  June,  A.  D.  1851 ;  and  that  his  salary  was  paid  him  only 
from  the  latter  date--.  (See  the  letter  of  Elisha  Whittlesey,  Comptroller, 
to  the  petitioner,  dated  March  3,  A.  D.  1851 ;  the  letter  of  W.  L. 
Hodge,  Acting  Secretary  of  the  Treasury,  to  same,  dated  March  U, 
A.  D.  1851  ;  the  letter  of  the  Commissioner  of  Customs,  to  the  same^ 
dated  April  14,  A.  D.  1854;  and  the  letter  of  the  Commissoner  ot 
Customs  to  the  Secretary  of  the  Treasury,  dated  January  13,  A.  D. 
1855.)  We  are  of  the  opinion  that  the  petitioner's  salary  ought  U> 
have  commenced  on  (he  day  of  his  appointment,  and  that  there  is  now 
due  him  on  his  account  the  sum  of  eight  hundred  and  thirty-nine  d>)l- 
lars  and  sixty-six  cents.  Our  reasons  for  this  opinion  are  given  in 
our  former  opinion. 

There  is  on  file  amongst  the  papers  in  this  case  a  number  of  letters, 
marked,  "1,''  '*2,"  **3,"  *'4,"  '•5/'  ''6,"  **7,"  "8,"  *^9," 
•*A,"  *'B,"  '*C,''  -'D,"  '*E,"  '*F,"  *'G;"  which  we  do  not 
consider  admissible  in  evidence.  We  have,  therefore,  not  considered 
them. 

II.  As  to  the  second  claim:  Upon  the  question  whether  a  reveune 
boat  was  necessary,  there  is  some  conflict  in  the  evidence.  The  peti- 
tioner's predecessor  was  in  office  more  than  three  and  a  half  months, 
and  the  expenses  incurred  by  him  for  boat  and  boatmen  were  only 
eight  dollars ;  and  his  successor,  in  the  first  seven  months  of  his  offi- 
cial  term,  incurred  for  boat  and  boatmen  an  expense  of  only  fifteen 
dollars. — (See  the  letter  of  the  Commissioner  of  Customs  to  the  Secre- 
tary of  the  Treasury,  dated  May  8,  A.  D.  1854.)  In  considering  the 
question  as  to  the  necessity  of  a  revenue  boat  at  Monterey,  these  facts 
would  be  entitled  to  grave  consideration.  But  no  act  of  Congress,  nor 
any  regulation  of  the  Treasury  Department,  authorizing  the  petitioner 
to  procure  and  man  such  a  boat,  has  been  cited,  and  we  are  not  aware 
that  any  such  act  or  regulation  exists.  .The  Secretary  of  the  Treasury 
may  have  the  power  .to  direct  the  purchase  of  such  a  boat,  and  the  em- 
ployment of  persons  to  man  it,  but  he  alone  has  authority  over  these  mat- 
ters.   Without  his  sanction,  we  think  that  the  United  Slates  cannot  be 
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made  liable  for  any  expense  which  may  be  incurred  by  a  collector  in 
regard  to  them. — (See  opinion  of  the  circuit  court  of  Maryland  in  The 
United  States  vs.  White,  on  file  in  this  case.)  It  is  proper  for  us  to  add 
that  there  is  evidence  before  us  that  such  a  boat  was  in  the  possession  of 
the  petitioner  and  used  by  him  for  revenue  purposes ;  but  there  is  no  evi- 
dence how  it  came  into  bis  possession,  or  what  he  paid  for  it,  or  what 
was  its  value,  or  what  became  of  it  after  he  went  out  of  office,  or  what 
he  paid  to  the  persons  by  whom  it  was  manned.  There  is  some  evi- 
dence as  to  the  prices  paid  such  men  for  such  services  at  that  time  in 
California. 

As  to  the  charge  for  travelling  expenses  of  collector,  (|150,)  it  is 
not  stated  in  the  petition  where,  or  on  what  business,  the  petitioner 
travelled;  nor  is  there  any  evidence  before  us  on  this  point. 

As  to  the  charge  for  candles.  There  is  no  evidence  before  us  that 
this  expense  was  actually  incurred,  or  that  the  candles  were  necessary 
to  enable  the  petitioner  to  perform  his  official  duties. 

We  do  not  think  that  the  second  claim  has  been  sustained. 

III.  As  to  the  third  claim : 

By  the  sixth  section  of  the  act  of  Congress,  entitled  ''  An  act  making 
appropriations  for  the  support  of  the  army,  for  the  year  ending  the 
thirtieth  of  June,  one  thousand  eight  hundred  and  fitty-three,"  it  is  pro- 
vided :  '^  That  for  the  pay  and  equipment  as  mounted  riflemen,  find- 
ing their  own  horses  and  forage,  of  the  volunteers  serving  under  the 
command  of  Captain  J.  C.  Fremont,  in  California,  during  the  year 
eighteen  hundred  and  forty-six,  as  appeats  by  the  muster-rolls  on  file 
in  the  War  Department,  and  for  the  subsistence  and  supplies  consumed 
by  said  volunteers  in  said  service,  one  hundred  and  sixty -eight  thou- 
sand dollars  is  hereby  appropriated,  and  the  Secretary  of  War  is  au- 
thorized and  empowered  to  appoint  three  competent  and  disinterested 
officers  of  the  army  to  examine  and  report  to  Congress  upon  all  such 
claims  as  may  be  presented  for  funds  advanced  and  subsistence  and 
supplies  of  all  kinds  furnished  or  taken  for  the  use  of  said  command 
whilst  thus  engaged  in  the  public  service ;  and  for  the  expenses  of  said 
board  of  officers  the  sum  of  two  thousand  dollars  is  hereby  appropria- 
ted."— (10  Stat,  at  L.,  p.  108.)     This  act  is  in  its  very  terms  confined 
to  services  rendered  in  the  year  eighteen  hundred  and  forty-six.     But 
the  fourth  section  of  a  similar  appropriation  act,  for  the  year  eighteen 
hundred  and  fifty-five,  is  as  follows :   ''That  the  Secretary  of  War 
be,  and  be  is  hereby,  authorized  and  directed  to  receive  and  cause  to  be 
placed  on  the  files  of  his  department,  such  additional  muster-rolls  of 
the  battalion  of  volunteers  commanded  by  Lieutenant  Colonel  J.  C. 
Fremont,  in  California,  duly  authenticated  by  the  proper  officers,  as 
have  not  been  heretofore  received  and  filed,  and  to  cause  such  correc- 
tion of  the  muster-rolls  to  be  made  in  regard  to  the  periods  of  enlist- 
ment and  terms  of  service,  and  the  omission  of  names  of  the  members 
of  said  battalion  as,  upon  satisfactory  proof,  he  may  deem  right  and 
proper,  and,  as  far  as  practicable,  to  correspond  with  the  pay-rolls  of 
Major  P.  B.  Reading,  paymaster  of  said  battalion,  with  respect  to  the 
period  of  service,  so  that  all  who  served  in  the  military  service  of  the 
United  States  in  California,  during  the  late  war  with  Mexico,  whether 
under  the  command  of  naval  or  military  officers,  may  be  entitled  to  all 
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the  benefits  of  all  the  acts  of  Congress  providing  for  the  enrolment  of 
volunteers  in  the  Mexican  war:  Provided,  That  no  payment  shall  be 
made  in  consequence  of  this  section  beyond  the  sum  heretofore 
appropriated." — (Ibid.,  p.  582.) 

There  can  be  no  doubt,  we  think,  that  the  volunteers  under  Lieu- 
tenant Colonel  Fremont  were  dependent  entirely  on  the  will  of  Con- 
gress as  regards  compensation  for  their  services,  and  that  their  legal 
rights  are  to  be  measured  by  the  acts  of  Congress  which  have  b^n 
passed  for  their  relief.  To  entitle  a  party  to  the  benefit  of  those  acts, 
he  must  brine  himself  within  the  terms  prescribed  by  them.  Under 
the  first  act  above  quoted,  his  name  must  appear  on  the  muster-rolls 
on  file  in  the  War  Department  at  the  time  of  its  passage  ;  and  under 
the  second,  his  name  must  appear  on  such  of  the  muster-rolls  therein 
mentioned  as  the  Secretary  of  War  may  cause  to  be  placed  on  the  files 
in  his  department ;  or,  if  his  name  has  been  omitted,  he  must  seek  to 
have  the  omission  corrected  by  the  Secretary  of  War,  the  oflScer  en- 
trusted with  this  duty,  in  the  manner  prescribed  by  that  act.  This 
being  done,  a  further  pre-requisite  is,  that  the  claim  can  properly  be 
paid  out  of  the  appropriation  made  by  the  act  first  above  mentioned. 

The  Second  Auditor  of  the  Treasury  Department,  in  his  letter  to 
Bichard  Burgess  of  the  9th  day  of  December,  A.  D.  1852,  says: 
*'  On  an  examination  of  the  vouchers,  the  only  service  I  find  of  Cap- 
tain William  H.  Bussell,  an  ordnance  officer,  is  from  October  8, 1846, 
to  January  21,  1847.  The  claim  now  presented  is  for  services  from 
24th  March  to  24th  August,  1847. 

'^  Inasmuch,  therefore,  as  the  period  of  time  embraced  in  the  claim 
now  presented  for  consideration  does  not  accord  with  any  must^er  or 
pay-rolls  on  file  in  the  War  Department,  (now  on  file  in  this  office,) 
nor  with  any  vouchers,  I  have  no  other  alternative  but  to  reject  the 
claim." 

This,  it  seems  to  us,  was  a  conclusive  answer  to  the  petitioner's 
claim  ;  and  it  stands  now  in  no  better  attitude  before  us.  The  same 
objection  still  continues,  and  whilst  it  exists  we  cannot  say  that  the 
petitioner  has  a  legal  demand  against  the  United  States.  It  is  true 
that  the  petitioner  has  in  fact  been  paid  for  his  military  services  up  to 
and  inclusive  of  March  23,  A.  D,  1847. — (See  copy  of  voucher,  certi- 
fied by  the  Second  Auditor.)  But  the  only  efiect  of  this  is,  that  it  may 
be  a  just  inference  from  it  that  the  petitioner  was  in  service  at  least 
till  that  time,  and  it  might,  therefore,  be  used  as  evidence  before  the 
Secreta.ry  of  War  to  show  that  he  is  entitled  to  have  his  name  placed 
on  the  muster-rolls  up  to  that  period.  Even  if  we  can  consider  that 
as  done,  which  ought  to  be  done,  and  are  at  liberty  to  regard  the  peti- 
tioner's name  as  actually  on  the  muster-rolls  up  to  and  inclusive  of 
the  23d  day  of  March,  A.  D.  1847,  still  we  have  no  means  of  deter- 
mining the  petitioner's  title  to  continue  his  name  on  the  muster-rolls 
after  that  time. 

On  the  voucher  above  referred  to,  there  is  the  following  endorse- 
ment, made  by  the  Adjutant  General:  '*  The  records  of  the  Adjutant 
General's  office  do  not  enable  me  to  decide  whether  Major  William  H. 
Bussell  is,  or  is  not,  at  this  time  in  the  service  of  the  United  States  as 
a  major  of  the  California  battalion,  raised  on  the  emergency,  by  Lieu- 
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tenant  Colonel  Fremont,  in  the  autumn  of  1846.  It  appears  that 
Major  Bussell  left  California  m  March  with  despatches  for  the  War 
Department,  under  orders  from  Lieutenant  Colonel  Fremont,  which 
orders  do  not  require  him  to  return  to  California.  They  are  addressed 
to  him,  not  as  a  major  of  the  battalion,  but  to  ^  W.  H.  Russell,  esq., 
secretary  of  State  of  California/  "  Now,  this  Court  is  in  the  same 
condition.  There  is  no  evidence  before  us  to  show  whether  the  peti- 
tioner continued  a  member  of  the  battalion  raised  by  Lieutenant  Colo- 
nel Fremont  after  the  23d  day  of  March,  A.  D.  1847,  or  not.  When, 
or  how,  or  where,  he  ceased  to  be  a  member  of  that  battalion,  the  evi- 
dence noy  before  us  in  this  case  does  not  enable  us  satisfactorily  to 
determine. 

For  these  reasons  we  cannot  sustain  the  petitioner's  third  claim. 


IN  THE  COURT  OF  CLAIMS. 
ON  THE  PEnXION  OF  WILLIAM  H.  RUSSELL. 

Brief  of  the  United  States  Solicitor. 

This  is  a  claim  (1)  for  salary  as  collector  at  Monterey,  not  paid  till 
he  took  the  oath  at  Monterey.  He  claims  the  pay  from  the  date  of 
appointment. 

2.  Charges  disallowed. 

3.  Expenses  of  travel  to  Fulton. 

1.  Date  of  commission,  March  13,  1851.  The  Court  has  already 
decided  that  he  is  entitled  to  pay  from  date  of  the  commission. 

2.  Charges,  &c.  The  principal  of  these  is  for  the  purchase  and 
maintaining  of  a  small  boat.  The  purchase  was  not  authorized  by 
the  Treasury  Department.  This  is  indispensable  to  authorize  the 
allowance. — (See  Beport  of  the  Commissioner  of  Customs,  and  opinion 
of  the  Justice  in  case  United  States  vs:  White^  referred  to  in  case 
recently  before  this  Court  on  petition  of  White.) 

6.  It  was  not  necessary. — (See  Edwards'  deposition  and  Beport  of 
CJommissioner.) 

c.  There  is  no  proof  that  the  boat  was  bought,  or  that  men  were 
hired  and  paid  for  manning  the  boat. 

d.  The  expense  connected  with  Bussell's  administration  is  referred 
to,  to  show  the  unscrupulousness  of  his  charges.  While  it  may  be 
true  that  the  expense  being  greater  than  the  income  is  not  a  reason 
why  this  office  of  collector  should  be  abolished,  and  the  custom-house 
closed,  the  amount  of  the  income,  &c.,  is  a  fact,  showing  that  fewer 
inspectors  and  smaller  expenses  were  necessary. 

3.  The  claim  for  travelling  expenses,  &c.     Bussell  was  neither  in  ' 
the  military  or  civil  service  of  the  government  at  the  date  of  his 
discharge.     It  appears  from  the  papers  that  Kearny  had  ordered  the 
discharge  of  all  those  in  the  battalion  on  1st  March,  1847. 

The  order  to  Bussell  was  not  in  a  military  capacity. 

The  muster-rolls  (see  Clayton's  letter)  show  that  he  was  not  borne 
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on  the  rolls  as  in  the  military  seryioe  for  the  period  for  which  he 
claims,  and  the  answer  of  the  Attorney  Bnrgess,  which  may  be  again 
pressed,  that  Russell  was  on  special  service,  does  not  explain  the 
omission  of  his  name  from  the  rolls.  Clayton  ^ys  that  the  law 
authorizes  payment  only  according  to  the  rolls.  This  Court  is  as 
much  controlled  by  this  law  as  the  Auditor  ;  so  that,  if  in  fact  Bns- 
sell  was  in  service,  the  law  only  authorized  payment  to  such  of  the 
battalion  as  were  borne  on  the  rolls,  and  only  legalized  the  claim  <a 
that  extent. 

As  to  the  claim  for  travelling  expenses. — (See  the  reason  of  the 
Auditor  for  disallowing  them.)  It  is  manifest  that  Bussell  was  dis- 
charged in  California.  It  was  in  California  he  was  enlisted.  The 
Auditor  reports  that  the  uniform  construction  of  the  law  has  been, 
that  under  the  laws  on  the  subject,  mileage  is  paid  on  the  discharge 
of  officers  and  men  to  the  places  at  which  they  were  enlisted. 

M,  BLAIR, 
D.  S.  SolicUar. 


Treasury  Department, 
Third  Auditor's  Office^  December  8,  1855. 

Sir  :  The  enclosed  papers,  relative  to  the  claim  of  W.  H.  Russell 
for  pay  and  travelling  allowance  as  major  of  California  battalion  in 
1846  and  1847,  ifec,  were  received  by  me  a  few  days  since  from  the 
Secretary  of  War,  and  sent  to  the  First  Auditor  for  the  report  re- 
quested by  the  Secretary,  To-day  they  have  been  returned  to  me 
upon  the  ground  that  yours  is  the  proper  office  to  furnish  the  infor- 
mation desired,  and  they  are  accordingly  transmitted  herewith  to  yon. 
Very  respectfully,  your  obedient  servant, 

ROBT.  J.  ATKINSON, 

1  hird  Auditor, 
F.  BiOQBR,  Esq., 

Register  of  the  Treasury. 


Treasury  Department, 
Third  Auditor's  Office^  December  6,  1855. 

Sir  :  The  enclosed  papers,  received  to-day  from  the  Secretary  of 
War  for  a  report,  are  respectfully  referred  for  the  desired  information 
to  your  office.  They  represent  a  case,  docketed  in  the  Court  of  Claims, 
of  William  H.  Russell  vs.  The  United  States,  for  the  recovery  of 
salary  and  certain  allowances  alleged  to  be  due  him  as  collector  of 
customs  for  the  district  of  Monterey,  California,  in  1851,  which  have 
been  disallowed  on  settlement  of  his  accounts  at  the  treasury ;  and 
for  travelling  allowances  claimed  to  be  due  him  as  major  of  ordnance  of 
Colonel  Fremont's  battalion  of  California  volunteers  in  1846  and 
1847,  which  have  also  been  disallowed  by  the  Second  Auditor  and 
Second  Comptroller,  amounting  altogether  to  the  sum  of  $1,866  10. 
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Upon  the  latter  branch  of  the  case  a  report  has  been  made  by  the 
Second  Auditor,  and  upon  the  first  a  report  is  requested  from  you. 
I  am,  very  respectfully,  your  obedient  servant, 

ROBT.  J.  ATKINSON, 

Auditor. 
T.  L.  Smith,  Esq., 

First  Auditor, 


Washington  City, 
Brown's  Hotels  August  12,  1847. 

Sir:  I  have  just  reached  this  city,  in  obedience  to  orders  from 
Lieutenant  Colonel  J.  C.  Fremont,  whom  I  left  in  Upper  California 
on  the  22d  of  March  last,  instructed  by  him  to  lay  before  the  govern- 
ment of  United  States  the  actual  condition  of  affairs  in  that  distant 
land. 

In  presenting  my  pay  accounts  as  an  officer  in  the  battalion  or 
regiment  that  achieved  the  conquest  of  that  country,  I  encountered 
the  obstacle  that  the  corps  I  had  the  honor  of  serving  with  had  been 
raised  without  legal  sanction,  and  its  recognition  here  was  a  matter 
of  doubt  and  uncertainty. 

The  subjoined  is  a  true  statement  of  the  progress  of  our  arms  in 
California. 

When  the  news  of  the  declaration  of  war  between  the  United  States 
and  Mexico  reached  California,  we  were  without  troops  or  munitions 
of  war,  and  not  in  possession  of  the  ordinary  means  of  raising  either  ; 
whereupon  Commodore  Stockton  and  Lieutenant  Colonel  Fremont, 
either  in  obedience  to  instructions  received,  or  as  an  incident  to  their 
positions  as  United  States  officers,  unable  to  communicate  with  their 
government,  with  a  promptitude  entitled,  I  think,  to  the  highest 
commendation,  set  about  raising  a  force  adequate  to  the  conquest  of 
the  country,  and  the  corps  to  which  I  belong  was  the  result  of  their 
labors. 

By  a  commission  of  Commodore  Stockton,  Fremont  was  made  mili- 
tary commandant  of  the  Territory,  and  from  him  my  commission 
(together  will  all  others  of  the  regiment  or  battalion)  emanated. 

It  is  now  a  matter  of  history  that  Fr^monl^  achieved  the  subjuga- 
tion of  California,  Tthe  most  lovely  spot  under  Heaven,)  and  prepared 
the  minds  of  the  innabitants  earnestly  to  desire  immediate  annexation 
with  our  government.  It  is  also  a  matter  of  history  that  Fremont's 
command  suffered  more  (having  to  provide  themselves  with  every 
thing  that  is  usually  supplied  by  the  quartermaster,  commissary, 
and  ordnance  officer)  than  any  other  troops  engaged  in  the  present 
war  against  Mexico,  and  I  venture  to  say  the  results  achieved  by  them 
will  compare  with  that  gained  by  any  other  commander  during  this 
war. 

Why,  then,  should  we  be  permitted  to  languish  for  the  want  of 
subsistence,  whilst  all  others  are  promptly  well  paid.  I  learn,  also, 
that  General  Scott,  in  an  order  to  General  Kearney,  now  in  California, 
directed  him  to  settle  and  pay  off  the  volunteers  in  California  as  all 
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others  had  been  paid  off ;  I  presume  under  a  general  law  embracing 
our  case. 

I  entertain  a  confident  hope  that  your  honor  will  give  us  the  recog- 
nition that  we  consider  ourselves  entitled  to,  or  if  doubt  still  clings 
to  your  mind  to  allow  me  a  personal  interview,  when  my  explanations 
will  be  necessarily  more  explicit. 

I  am,  with  considerations  of  very  high  respect,  your  excellency's 
obedient  servant, 

WM.  H.  RUSSELL, 
Major  California  regiment  V.  S.  forces. 
Hon.  Wm.  L.  Marcy, 

Secretary  of  War, 


[Endorsement.] 

AuQUsrr  14. 

I  concur  in  the  views  entertained  by  the  Paymaster  General,  and, 
under  the  circumstances  of  the  case,  and  the  facts  stated,  I  am  of  the 
opinion  that  Major  Bussell  should  receive  the  pay  of  a  major  of  infan- 
iry*  from  the  date  of  his  commission  to  the  time  he  left  the  battalion 
and'  California. 

Respectfully  submitted, 

R.  JONES,  Adjutant  General 
The  Sbcrbtary  op  War, 

Major  Van  Ness  will  pay  this  claim  according  to  the  opinion  of  the 
Adjutant  G-eneral. 

N,  TOWSON,  Paymaster  General. 

August  19,  1847. 

Major  Russell  claims  to  be  still  in  service.  The  Adjutant  General 
is  requested  to  say  whether  he  is  so  considered  by  the  department. 

N.  TOWSON,  Faymasier  General. 

August  19,  1847. 

The  records  of  the  Aijutant  General's  office  do  not  enable  me  to 
clecide  whether  Major  William  H.  Russell  is  or  is  not,  at  this  time,  in 
the  service  of  the  United  States  as  a  major  of  the  California  battalion 
raised  on  the  emergency  by  Lieutenant  Colonel  Fremont,  in  the  au- 
tumn of  1846.  It  appears  that  Major  Russell  left  California  in  March, 
with  despatches  for  the  War  Department,  under  orders  from  Lieu- 
tenant Colonel  Fremont,  which  orders  do  not  require  him  to  return 
to  California.  They  are  addressed  to  him,  not  as  a  major  of  the  bat- 
talion, but  to  *'  W.  H.  Russell,  esq.,  secretary  of  State  for  California." 

Having  reviewed  the  opinion  (and  it  is  but  an  opinion)  endorsed  on 

August  16,  1847. 
*  Learning  from  Major  Russell  that  the  battalion  in  which  he  served  was  mounted,  1 
substitute  dragoont  for  '  *  infantry' '  in  my  endorsement  of  the  14th  instant. 

R.  JONES.  AdfUUxia  OtMrd. 
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the  14kh  and  16th  iDstants,  I  can  see  no  snfficient  ground  to  change 
the  same.  But  as  Major  Basseirs  claim  for  pay  up  to  this  time  as  an 
officer  in  the  California  volunteer  battalion  in  the  service  of  the  United 
States  may  rest  upon  grounds  not  entirely  of  a  military  character, 
the  case  is  respectfully  submitted  to  the  Secretary  of  War  for  his  con- 
sideration and  decision. 

R.  JONES,  Adjutant  General. 

August  20. 

Respectfully  returned  to  the  Paymaster  G-eneral.     See  the  remarks, 
in  pencil,  endorsed  on  the  envelope  in  the  War  Office. 

R.  JONES,  Adjutant  General. 

Treasury  Department, 
Second  AudUor*B  Office^  April  12,  1856. 

I  hereby  certify  that  the  foregoing  letter,  and  the  endorsements 
thereon,  are  true  and  exact  copies  of  the  original  on  file  in  this  office. 

P.  CLAYTON,  Secmd  Auditoj\ 
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Db.  The  United  States  to  Major  W.  H,  RmaeU — Continued. 


DHBOSIPriON  OF  SXBYANT. 

Pay 

Subsistence . 

Forage 

ClothiDg  ... 

Name. 

Complexion. 

Height. 

Byes  and  hair. 

iDchee. 

Feet. 

Amount..  •$ 

JoAonin ............. 

Copper 

Negro 

5 
5 

8 
7 

Black- 

Biack 

WUliam 

I  hereby  certify  that  the  foregoing  account  is  accurate  and  just; 
that  I  have  not  received  pay,  nor  drawn  rations,  forage^  or  clotning, 
in  kindy  or  received  money  in  lieu  of  any  part  thereof,  for  any  part  of 
the  time  therein  charged;  that  I  actually  owned  and  kept  in  service 
the  horses,  and  employed  the  private  servants  for  which  1  charge,  for 
the  whole  of  the  time  charged;  and  that  I  did  not,  during  the  term 
so  charged  or  any  part  thereof,  keep  or  employ  as  a  waiter  or  servant 
a  soldier  from  the  line  of  the  army ;  that  the  annexed  is  an  accarate 
description  of  my  servant ;  that,  for  the  whole  period  charged  for  my 
staff  appointment,  I  actually  and  legally  held  the  appointment,  and 
did  duty  in  the  department;  that  I  was  the  actual  and  only  command- 
ing officer  at  the  double  ration  post  charged  for  ;  and  that  no  officer, 
within  my  knowledge,  has  a  right  to  claim,  or  does  claim,  for  said 
services,  for  any  part  of  the  period  charged ;  that  for  the  whole  time 
brevet  pay  is  claimed,  I  was  on  duty,  a^d  had  a  command  according 
to  my  brevet  rank,  agreeably  to  law  and  regulations;  that  I  was  actu- 
ally in  the  command  of  a  company  for  the  whole  time  additional  pay 
is  charged ;  that  I  have  not  been  in  the  performance  of  any  staff  duty 
for  which  I  claim,  or  have  received,  extra  compensation  during  the 
time  an  additional  ration  is  charged  for;  that  I  have  been  in  the 
United  States  army  as  a  commissioned  officer  for  the  number  of  years 
stated  in  the  charge  for  extra  rations ;  that  I  am  not  in  arrears  with 
the  United  States  on  any  account  whatsoever ;  and  that  the  last  pay- 
ment I  received  was  from  Paymaster  Reading,  (California  regiment,) 
and  to  include  the  22d  day  of  January,  1847. 

I,  at  the  same  time,  acknowledge  that  I  have  received  of  Paymaster 
Eugene  Van  Ness,  this  16th  day  of  August,  1847,  the  sum  of  two 
hundred  and  ninety-six  dollars  and  eighty  cents,  being  .the  amount 
and  in  full  of  said  account. 

W.  H.  RDSSELL, 
Major  Califomia  regiment^  U.  8.  forces. 
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Dr.         The  United  States  to  Major  fV.  H.  RuaseH — Continued. 


• 

DEPCRIPTION    OP 

SKKVANT. 

Name. 

• 

Complexion.  ' 

1 

Height. 

1 

Eyes. 

1 

Hair. 

Feet.  Inches. 

1 

Joakia.  (an  IndiaQ). .......... 

Olive ' 

Olive 1 

1 

6     .       8 
5           6 

Black 1 

Black ; 

1 

Black 

Baptiste do 

Black 

Be  it  remembered,  that  on  this  eighteenth  day  of  March,  anno 
Domini  one  thousand  eight  hundred  and  fifty-one,  personally  appeared 
before  me,  the  subscriber,  William  H.  Bussell,  and  made  oath  on  the 
Holy  Evangelists  of  Almighty  God,  in  due  form,  that  the  foregoing 
account,  amounting  to  six  hundred  and  thirty-three  dollars  and  thirty- 
three  cents,  is  accurate  and  just ;  that  he  has  not  received  pay,  drawn 
rations  or  forage,  or  clothing  in  kind,  or  received  money  in  lieu 
thereof,  for  or  during  any  part  of  the  time  therein  charged ;  that  he 
actually  owned  and  kept  in  service  the  horses,  and  employed  the  ser- 
vants charged  for  the  whole  of  the  time  charged ;  and  that  he  did  not, 
during  the  term  so  charged,  or  any  part  thereof,  keep  or  employ  as 
waiters  or  servants  soldiers  from  the  line  of  the  army ;  that  his  place 
of  residence  was  Fulton,  Missouri,  and  that  he  is  not  indebted  or  ac- 
countable to  the  United  States  on  account  of  bounties  or  premiums, 
pay,  contingencies,  arms  or  accoutrements,  ammunition,  stores,  cloth- 
ing, camp  equipage,  medicine,  or  medical  instruments,  or  on  any 
other  account  whatsoever ;  and  that  he  has  no  unsettled  accounts  with 
the  United  States  other  than  the  above. 

WM.  H.  RUSSELL, 
Late  Major  of  Califomia  Battalion, 

Sworn  to  the  day  and  year  above  written,  before 

B.  K.  MORSELL,  J.  P. 
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Dr.    The  United  States  to  Major  WHUam  H.  BtisaeU — Continued. 


VBOSIPTION  or  BIByAHT. 

Eyes. 

1 

Hair. 

N^Ame. 

Complexion. 

Height. 

1 
Feet.     Inches. 

i 
1 

1 

Pay $ 

Subsistence... 

Forage 

Clothing 

Amount  - .  •  -  — ^ 

I  certify  that  the  foregoing  account  is  accurate  and  just ;  that  I 
have  not  received  pay,  nor  drawn  rations,  forage,  or  clothing  in  kind, 
or  received  money  in  lieu  of  any  part  thereof,  for  any  part  of  the  time 
therein  charged ;  that  I  actually  owned  and  kept  in  service  the  horses, 
and  employed  the  private  servants  for  the  whole  of  the  time  charged ; 
that  I  did  not,  during  the  term  so  charged,  or  any  part  thereof^  keep 
or  employ  as  waiter  or  servant  a  soldier  from  the  line  of  the  army ; 
that  the  annexed  is  a  description  of  my  servant ;  that  for  the  whole 
period  charged  for  my  staff  appointment,  I  actually  and  legally  held 
the  appointment ;  that  I  actually  performed  the  duty  of  assistant  com- 
missary of  subsistence  during  the  whole  time  for  which  pay  as  such  is 
charged ;  that  I  commanded  a  company  during  the  whole  time  for 
which  extra  pay  for  such  command  is  charged ;  that  (if  a  aubcdtemy 
charging  four  rations)  I  have  held  no  staff  appointment  for  which  £ 
claim  or  have  receivea  extra  pay  during  the  time  of  such  charge ;  that 
I  was  the  actual  and  only  commanding  officer  at  the  double  ration 
post  charged  for,  which  was  garrisoned  by  at  least  one  company  of 
troops ;  that  I  have  had  a  command  according  to  my  brevet  rank, 
agreeably  to  law  and  regulation,  during  the  whole  time  brevet  pay  is 
charged  ;  that  no  officer,  within  my  knowledge,  has  a  right  to  claim, 
or  does  claim,  for  said  services  for  any  part  of  the  period  charged  ; 
that  I  am  not  in  arrears  with  the  United  States  on  any  account  what- 
soever ;  and  that  I  was  last  paid  by  Paymaster  ,  and  to 
include  the  last  day  of                ,  184     . 

I  at  the  same  time  acknowledge  that  I  have  received  of  Paymaster 
this  day  of  ,  184     ,  the  sum  of        y^^  dollars 

being  the  amount  in  full  of  said  account. 

(Duplicate.) 


Rep.  C.  C.  144- 


34  WM.    H.   KU88ELL. 

An  act  in  addition  to  the  act  entitled  ^^  An  act  to  raise  an  additional 
military  fbrce^  and  for  other  purposes/'  approved  29th  Janaary, 
1813: 

^^  Shot.  16.  And  be  it  further  enacted^  That  whenever  any  officer  or 
soldier  shall  he  discharged  from  the  service,  except  hy  way  of  punish- 
ment for  an  offence,  he  shall  be  allowed  his  pay  and  rations,  or  an 
equivalent  in  money,  for  such  term  of  time  as  shall  be  sufficient  for 
him  to  travel  from  the  place  of  his  discharge  to  the  place  of  'his 
residence,  computing  at  the  rate  of  twenty  miles  to  a  day." 

See  claim  of  Lieut.  Wm.  B.  Brown,  paid.  No.  7,472,  dated  May  9, 
1849. 

Befer  to  decisions  in  the  case  of  Dr.  Alexander  Perry,  of  Stephen- 
son's Begiment,  {Sept.  I860,)  for  travelling  allowance  from  San  Fran- 
cisco, California,  to  New  York.  The  principles  decided  in  that  case 
apply  to  those  of  Bussell  and  Loker. 

See  joint  resolution.  No.  8,  approved  16th  June,  1848. 

Act  approved  19th  March,  1836,  chap,  xiii,  sect.  3. 


WH.   H.  BUSSELL. 
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WH.   H.   RUBSELL. 


Dr.        The  United  States  to  Major  W.  H.  Buseett—ContmneA. 


DBQSIPTION  or  8EBTAST8. 


Hdght. 


Name. 


Complexion. 


Feet.  !  Inches 


Eyes. 


Jo6^  Joakin ....... ;  Copper  color. 

Salvador  BaptUto... do 


Hair. 


I  certify  that  the  foregoing  account  is  accurate  and  just;  that  I  have 
not  received  pay,  nor  drawn  rations,  forage,  or  clothing  in  kind,  or 
received  money  in  lieu  of  any  part  thereof,  for  any  part  of  the  time 
herein  charged  ;  that  I  actually  owned  and  kept  in  service  the  horses, 
and  employed  the  private  servants  for  the  whole  of  the  time  charged ; 
that  I  did  not,  during  the  term  so  charged,  or  any  part  thereof,  keep 
or  employ  as  waiter  or  servant  a  soldier  from  the  line  of  the  army  ; 
that  the  annexed  is  a  description  of  my  servants  ;  that  for  the  whole 
period  charged  for  my  staif  appointment,  I  actually  and  legally  held 
the  appointment ;  that  I  actually  performed  the  duty  of  assistant 
commissary  of  subsistence  during  the  whole  time  for  which  pay  as 
such  is  charged  ;  that  I  commanded  a  company  during  the  whole 
time  for  which  extra  pay  for  such  command  is  charged  ;  that  (if  a 
subaUemy  cliarging  four  rcUions)  1  have  held  no  staff  appointment  for 
which  I  claim  or  have  received  extra  pay  during  the  time  of  such 
charge  ;  that  I  was  the  actual  and  only  commanding  officer  at  the 
double  ration  post  charged  for,  which  was  garrisoned  by  at  least  one 
company  of  troops ;  that  I  was  on  duty,  and  have  had  a  command 
according  to  my  brevet  rank,  agreeably  to  law  and  regulation,  during 
the  whole  time  brevet  pay  is  charged  ;  that  no  officer,  within  my 
knowledge,  has  a  right  to  claim,  or  does  claim,  for  said  services,  for 
any  part  of  the  period  charged ;  that  I  am  not  in  arrears  with  the 
United  States  on  any  account  whatsoever  ;  and  that  I  was  last  paid  by 
Paymaster  ,  and  to  include  the  last  day  of  ,  18    . 

I  at  the  same  time  acknowledge  that  I  have  received  of  Paymaster 

,  this  day  of  ,  18     ,  the  sum  of 

^-yo  dollars,  being  the  amount  in  full  of  said  account. 

WM.  H.  RUSSELL, 
Late  Majoi*  California  Battalion, 

(Duplicate.) 

Sworn  and  subscribed  to  before  me,  this  18th  day  of  December, 

A.  D.  1852, 

SOLOMON  A.  SHARP, 
Notary  Public^  County  of  San  Francisco. 


Wlf.  n.  RU88ELL. 
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WM.   H.   RXJ88ELL. 


Db.         The  United  States  to  Major  W.  H.  BuaseU — Continued. 


DnoBiPTioH  or  SmVAllTS. 

Name. 

(Complexion. 

Height. 
Feet.  1  Inches. 

Eyes. 

Hair. 

Jofl£  Joakin. ...... ....... 

Copper  color 

......do.. ...... 

6    !       7 

Dark 

..do. ....... 

Dark 

Salyador  Baptuto 

--do 

I  certify  that  the  foregoing  account  is  accurate  and  just ;  that  I  have 
not  received  pay,  nor  drawn  rations,  forage,  or  clothing  in  kind,  or 
received  money  in  lieu  of  any  part  thereof,  for  any  part  of  the  time 
herein  charged  ;  that  I  actually  owned  and  kept  in  service  the  horses, 
and  employed  the  private  servants  for  the  whole  of  the  time  charged  ; 
that  I  did  not,  during  the  term  so  charged,  or  any  part  thereof,  keep 
or  employ  as  waiter  or  servant  a  soldier  from  the  line  of  the  army ; 
that  the  annexed  is  a  description  of  my  servants  ;  that  for  the  whole 
period  charged  for  my  staff  appointment,  I  actually  and  legally  held 
the  appointment ;  that  I  actually  performed  the  duty  of  assistant 
commissary  of  suhsistence  during  the  whole  time  for  which  pay  as 
such  is  charged ;  that  I  commanded  a  company  during  the  whole 
time  for  which  extra  pay  for  such  command  is  charged ;  that  (if  a 
subaUem,  charging  four  rations)  I  have  held  no  staff  appointment  for 
which  I  claim  or  have  received  extra  pay  during  the  time  of  such 
charge ;  that  1  was  the  actual  and  only  commanding  officer  at  the 
double  ration  post  charged  for,  which  was  garrisoned  by  at  least  one 
company  of  troops  ;  that  I  was  on  duty,  and  have  had  a  command 
according  to  my  brevet  rank,  agreeably  to  law  and  regulation,  during 
the  whole  time  brevet  pay  is  charged  ;  that  no  officer,  within  my 
knowledge,  has  a  right  to  claim,  or  does  claim,  for  said  services,  for 
any  part  of  the  period  charged  ;  that  I  am  not  in  arrears  with  the 
United  States  on  any  account  whatsoever ;  and  that  I  was  last  paid  by 
Paymaster  ,  and  to  include  the  last  day  of  ,  18    . 

I  at  the  same  time  acknowledge  that  I  have  received  of  Paymaster 

,  this  day  of  >  18     ,  the  sum  of 

f]^T  dollars,  being  the  amount  in  full  of  said  account. 

WM.  H.  BUSSELL, 
Late  Major  Califomia  Battalion, 

(Duplicate,) 

Sworn  and  subscribed  to  before  me,  this  15th  day  of  December, 
A, B.  1852. 

SOLOMON  A.  SHARP, 
Notary  Public,  County  of  San  Franeiaco. 


WM.  H.   RU88ELL. 


39 


A. 

StcUement  (/differences  to  accompany  the  accourds  of  William  H.  Russ^ 

late  collector,  Monterey,  California, 

[Neither  the  last  account  of  the  collector,  ending  May  28,  1853,  nor  the  within  state- 
ment, exhibits  any  balance.  ] 


The  following  payments,  however,  charged  in  the  col- 
lector's accounts  are  disallowed,  as  unanthorised,  unneces- 
sary, and  exorbitant  expenditures,  viz : 

On  account  of  revenue  boats — 
Amount  paid  W.  H.  Cranskee  for  a  *' revenue  barge,"  dis- 
allowed for  want  of  authority  and  as  unnecessary . . 


Amounts  paid  boatmen,  viz  : 
In  3d  quarter,  1861,  payments  to  John  Fox  and  Bealn 
Graham,  as  boatmen  and  servants, disallowed,  the  same 
being  deemed  an  entirely  unnecessary  expenditure,  the  pay- 
ments for  like  purposes  by  the  late  Collector  Bimey  having 
been  but  $8  for  a  longer  period,  and  when  nearly  ten  times 
the  amount  of  duties,  ftc,  were  collected.  Moreover,  the 
signatures  to  the  receipts  on  both  vouchers  are  apparently 
in  the  same  handwriting,  and  one  of  the  men  the  slave  of 
the  collector. 

ToJohnFox $300  00 

To  Beon  Graham 300  00 


In  4th  qr.  1851,  payment  to  Christian  Benson,  as 

boatman,  disallowed  as  an  unnecessary  expense..      50  00 

In  4th  quarter,  1851,  payment  to  John  Fox  and 
Bezin  Graham,  as  boatmen,  disallowed  as  un- 
necessary, and  for  want  of  receipts 258  00 


In  Ist  qr.  1852,  the  following  payments  disallowed 
n»  unauthorized,  viz : 

To  Francis  Davidson 

To  Alonzo  Titus 


159  00 
159  00 


In  2d  quarter  1852,  pajrment  to  Bezin  Graham 

In  3d  quarter  1852,  payment  to  Adolph  BaronowBki     184  00 

Do CharlesBarry 230  00 


In  4th  quarter  1852,  payment  to  James  Browning.     184  00 

Do Philemon  Browning     184  00 


Amounts  paid  for  repairing  revenue  boat, 
disallowed  as  unauthorized,  viz  : 

In  1st  qr.  1852,  to  Joseph  Boston  k  Co 8  32 

In  2d  qr.  1852,  to  Jeremiah  McMahon 27  92 

In  Ist  qr.  1853,  to  Dennis  McCarthy 16  00 


Amount  charged  for  travelling  expenses  of  collector,  disal- 
lowed as  an  improper  charge  on  the  revenue.  ..... ... 

Amount  paid  in  1st  quarter  1852  to  Bearin  Graham,  as  ser- 
vant and  porter,  disallowed  as  unauthorized  and  unneces- 
sary  


$140  00 


600  00 


308  00 


318  00 
136  00 


414  00 


368  00 


52  24 


$2,336  U 
150  00 


180  00 


1 
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Wlf.   H.   BUSSELL. 


A — Continued. 


Part  of  hBX  of  CortiB  &  Little,  dated  June  26  to  September 

16,  1851,  disallowed,  yis : 

S  boxes  candles,  at  $30,  $30,  and  $20 

Freight  paid  steEuner  Ohio  on  long  boat  ('*  revenne  barge") 

froinl&nFrandsoo... 

Error  in  entering  amonnt  of  said  bill  in  account  current 


Deduct  amount  short  charged  by  collector  for  salary,  yiz : 

lit  quarter  1852 $10  20 

Ist  April  to  28th  May,  1853 1  26 


Less  OYcrcharged  from  23d  June  to  30th 
September,  1861........... 

Deduct  amount  short  charged  in  payment 
to  8.  Barney 


11  46 
72 


10  74 
52 


Dedact  amount  improperly  credited  by  draft  dated  June  17, 
1868,  '*  at  thirty  days  after  sight,  on  the  honorable  the 
Secretary  of  the  Treasury,  in  favor  of  Messrs.  Page,  Bacon, 
&Co.,  or  order" ...... 

Deduct  amount  paid  T.  A.  Russell,  inspector  at  Santa  Crus, 
California,  per  receipt  dated  April  15,  1864,  not  charged 
by  him......... .............................. 


$80  00 

40  00 
4  00 


$124  00 
2,790  24 


11  26 


2,646  99 


231  99 


2, 790  24 
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D. 

Treasury  Department^  May  16,  1854. 

Sir  :  I  have  to  acknowledge  the  receipt  of  your  report  of  the  8th 
instant,  setting  forth  your  reasons  for  the  disallowance  of  certain 
items  in  the  accounts  of  W.  H.  Bussell,  esq.,  late  collector  of  the 
-customs  at  Monterey,  California^  for  a  revenue  barge,  payments  to 
boatmen  and  servantis,  travelling  expenses,  candles  for  the  use  of  his 
office,  and  of  freights,  repairs,  and  other  small  charges  relating  to  the 
boat,  and,  in  reply,  to  state  that,  having  fully  considered  the  same,  I 
concur  with  you  in  the  propriety  of  said  disallowances. 
You  will  please  communicate  this  decision  to  Mr.  Kussell. 
Very  respectfully,  your  obedient  servant, 

JAMES  GUTHRIE, 

Secretary  of  the  I'reasury. 
Hugh  J.  Anderson,  Esq., 

Commissioner  o/  Custcma 


State  op  California,      ^ 
{Jounty  of  San  Francisco,  J 

Wm.  H.  Bussell,  being  duly  sworn,  deposes  and  says,  that  he  was 
duly  appointed  and  enrolled  as  major  of  ordnance  in  the  California 
battalion,  commanded  by  Col.  John  C.  Fremont,  in  California,  about 
the  month  of  October,  1846  ;  that  he  continued  to  serve  in  that  capa- 
city until  March  23,  1847,  up  to  which  time  he  received  pay  as  major 
as  aforesaid.  He  further  states  that,  about  that  time,  he  was  ordered 
on  duty  to  the  city  of  Washington  by  the  said  Col.  John  C.  Fr6mont, 
then  bein^  his  commanding  officer ;  that  he  accordingly  proceeded 
there,  and\rrived,  by  the  way  of  New  Mexico  and  Santa  Fe,  in  July, 
1847 ;  that,  during  such  time,  he  was  in  the  service  of  the  United 
States ;  that  he  kept  in  his  actual  service  and  employ  three  horses ; 
that  he  employed  two  servants^  not  soldiers,  to  wit,  Hosea  Joakin  and 
Salvador  Batpisto  ;  that  he  is  entitled  to  and  claims  for  himself  the 
pay  of  his  rank,  also  pay  and  rations  and  clothing  for  his  servants, 
and  forage  for  his  horses ;  that  he  went  out  of  service  at  Washington, 
on  account  of  the  discharge  of  the  battalion  aforesaid. 

That  he  actually  employed  and  kept  the  servants  and  horses  charged 
for  herein,  the  said  servants  not  being  soldiers ;  that  I  have  not  re- 
ceived any  pay,  commutation,  rations,  forage  or  other  compensation 
for  the  said  service,  or  for  my  said  horses  or  servants  as  aforesaid ;  that 
he  is  not  indebted  to  the  United  States  on  any  account  whatever ;  that 
he  resided  at  Fulton,  Missouri,  but  received  his  commission  in  Los 
Angelos,  California,  and  returned  to  California  from  Washington.  He 
also  claims  transportation  during  the  said  journey  and  return. 

W3l.  H.  RUSSELL, 
Late  Major  California  Battalion. 

Sworn  and  subscribed  to  before  me,  this  16th  day  of  December, 
A.  D.  1852. 

SOLOMON  A.  SHARP, 

Notary  Pvhlic, 


44  WM.   H.   BUSSELL. 


State  of  California,      )     . 
County  cf  Ban  Francisco ,  y  ^  * 


On  this  15th  day'  of  December,  A.  D.  1852,  persoDally  appeared 
before  me,  a  notary  public  in  and  for  said  county,  William  H.  Russell, 
well  known  to  me  to  be  the  identical  William  H.  Russell  described  in 
the  foregoing  application  for  pay  for  the  services  therein  specified,  and 
the  said  Russell  being  duly  sworn,  deposed  to  the  truth  of  the  matter 
and  statements  in  said  application. 

Tan  AT  1      Witness  my  hand  and  official  seal,  the  day  and  date  afore- 
LSBAL.j  g^jj^  SOLOMON  A.  SHARP, 

Notary  Public^  County  of  San  Francisco, 


Tbbasuby  Dbpartment, 
Office  of  Commissioner  of  Customs^  December  10,  1855. 

Sir:  I  enclose  herewith  a  copy  of  my  report  to  the  Secretary  of  the 
Treasury,  dated  May  8,  1864,  on  the  accounts  of  W.  H.  Russell,  late 
collector  of  Monterey,  California ;  and  also  the  reports  of  the  Second 
and  Third  Auditors  on  the  claims  of  Mr.  Russell,  which  have  been  re- 
ferred to  me  by  the  Register  of  the  Treasury. 

Very  respectfully,  your  obedient  servant, 

H.  J.  ANDERSON, 

Commissicner  of  Cu&toms, 
Hon.  Jbffbbson  Davis, 

Secretary  of  War. 


Trbasurt  Department, 
Second  Auditor's  Office^  December  4,  1855. 

Sir  :  In  reply  to  the  inquiries  of  the  Solicitor  of  the  Court  of  Claims, 
submitted  by  yon  on  the  27th  ult.,  for  a  report  as  to  the  reasons  for  the 
rejection  of  William  H.  Russell's  claim  for  pay  from  the  24th  Mardi 
to  the  24th  August,  1847,  and  travelling  allowance,  as  major  of  ord- 
nance in  the  California  battalion  of  mounted  volunteers,  I  have  the 
honor  to  enclose  herewith  copies  of  four  letters  addressed  to  Richard 
Burgess,  esq.,  his  attorney,  which  show  the  grounds  upon  which  pay- 
ment was  refused. 

The  letter  marked  No.  1  relates  to  his  claim  for  travelling  allow- 
ance; that  marked  ^'2"  informs  Mr.  Burgess  that  the  Comptroller 
concurred  in  my  decision  rejecting  the  claim  for  travelling  pay,  (&c., 
and  No.  3  relates  to  his  claim  for  pay  from  24th  March  to  24th  August, 
1847,  and  informs  him  of  the  concurrence  of  the  Secretary  of  War  in 
my  decision  rejecting  it;  and  that  marked  No.  4  is  the  one  rejectiDg 
the  claim,  with  which  the  Secretary  concurred,  as  above  stated.^  The 
petition  of  Major  Russell,  endorsed  by  the  sdlicitor,  is  herewith  re- 
spectfully returned. 

I  have  the  honor  to  be^  very  respectfully,  your  obedient  servant, 

P.  CLAYTON,  8eo(md  Auditor. 

Hon.  Jetferson  Davis, 

Secretary  of  War. 
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No.  1. 


Tabasurt  Department, 
Second  Auditor's  Office,  April  15,  1851. 

Sir:  The  claim  of  William  H.  Bassell,  late  major  of  the  California 
battalion  of  volunteers,  under  the  command  of  Lieutenant  Colonel  J. 
G.  Fremont,  for  travelling  allowances  from  Los  Angelos,  California^ . 
to  Fulton,  Missouri,  amounting  to  $633  22,  presented  by  you  on  his 
behalf,  has  been  examined  and  disallowed  for  the  following  reasons : 
I  have  not  been  able  to  find  any  evidence  showing  that  Miyor  Wil- 
liam H.  Bussell  was  regularly  discharged  from  the  battalion  of  volun- 
teers in  which  he  served.  The  time  and  place  of  his  discharge  are 
unknown  to  this  office.  I  find  he  left  California  in  the  month  of 
March,  1847,  with  despatches  for  the  War  Department,  under  orders 
from  Lieutenant  Colonel  J.  C.  Fremont,  addressed  to  him,  not  as  major 
of  the  battalion,  but  as  *'  secretary  of  state  for  California."  Whether 
he  was  still  considered  as  attached  to  the  batallion  or  not,  I  have  had 
no  means  of  judging.  By  the  15th  section  of  the  act  29th  January, 
1813,  an  officer  or  soldier,  when  honorably  discharged  from  the  service, 
shall  be  allowed  his  pay  and  rations,  or  an  equivalent  in  money,  for 
such  term  of  time  as  shall  be  sufficient  for  him  to  travel  from  the 
place  of  discharge  to  the  place  of  his  residence,  computing  at  the  rate 
of  twenty  miles  to  a  day.  The  law  requires  an  officer,  as  well  as  a 
soldier,  to  be  honorably  discharged  from  the  service  beiore  he  can 
avail  himself  ot  the  benefits  of  the  act. 

Major  Bussel  does  not  show,  nor  do  the  records  show,  that  he  was 
discharged  ;  and  in  the  absence  of  such  proof,  and  taking  into  consider- 
ation that  he  was  acting  as  major  of  the  California  battalion,  not  by 
any  authority  of  the  United  States,  but  under  the  orders  of  Lieutenant 
Colonel  J.  C.  Fremont,  who  gave  him  his  commission  as  major,  and 
from  whom  he  accepted  said  commission,  I  am  inclined  to  the  opinion 
that  Major  Bussell  cannot  claim  the  benefit  of  the  act  of  January,  1813. 
Again:  the  California  battalion  of  volunteers  were  not  only  raised, 
but  discharged  in  California ;  Major  Bussell  was  in  California  at  the 
time  the  battalion  was  raised ;  how  long  before  that  period  he  was  in 
that  section  of  California,  I  have  no  means  of  knowing.  He  accepts 
his  commission  as  major  in  California,  and  in  his  account,  rendered  to 
this  office  for  adjudication,  he  claims  travelling  allowances  from  Los 
Angelos,  California,  to  Fulton,  Missouri,  his  place  of  residence.  The 
inference,  therefore,  is,  that  Los  Angelos  was  his  place  of  discharge^ 
although  he  does  not  so  state ;  that  California  was  his  residence  at 
the  time  he  accepted  his  commission  from  Lieutenant  Colonel  J.  C. 
Fremont,  as  major  of  the  California  battalion,  and  his  home  at  Fulton, 
Missouri,  appears  to  be  clear  from  the  facts  of  the  case. 

Misapprehension  arises  in  supposing  that  a  man's  home  and  resi- 
dence are  synonymous ;  it  is  compatible  with  reason  to  say  that  a  per- 
son's home  and  residence  may  be  at  different  sections  of  the  country, 
at  the  same  period  of  time.  Major  BusselFs  home  may  be,  it  is  true, 
at  Fulton,  Missouri,  but  I  conceive  his  residence  was  in  California ; 
for,  from  the  order  to  him  by  Lieutenant  Colonel  J.  C.  Fremont,  he  is 
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designated  as  ^*  secretary  of  state  of  California."  I  do  not  believe  ihat 
the  act  of  January,  1813,  ever  contemplated  travelling  allowanoes  to 
officers  beyond  their  place  of  residence,  nor  can  I  see  by  what  mode 
of  reasoning  the  government  is  under  obligations  to  transport  officers 
to  their  homes,  when  their  residences,  where  they  accepted  their  com- 
missions, were  at  di£ferent  places. 

The  practice  of  the  accounting  officers  has  been  to  allow  travelling 
pay  only  from  the  place  of  discharge  to  the  place  of  residence,  in 
the  words  of  the  law.  Major  Bussell  claiming,  as  a  discharged 
officer  in  California,  travelling  allowance  from  Los  Angelos,  Cali- 
fornia, to  Fulton,  Missouri,  I  am  of  opinion,  is  not  entitled  thereto, 
for  the  reasons  I  have  fully  stated  in  this  letter. 

P.  CLAYTON, 
Second  Aitditor. 

BiCHARD  BuROBss,  Esq., 

City  of  Washington. 


No.  2. 

Treasurt  Departmbst, 
Second  Auditor's  Office,  May  26,  1851. 

Sir  :  I  beg  to  leave  inform  you  that  the  Second  Comptroller  of  the 
'f  reasury  has  this  day  concurred  in  my  decision  rejecting  the  claim 
of  Major  William  H.  Bussell,  late  of  the  California  battalion  of  mounted 
volunteers,  for  travelling  allowance  from  Los  Angelos,  California, 
to  Fulton^  Missouri. 

P.  CLAYTON, 

Second  Auditor. 
BicHARD  Burgess,  Esq. 

City  of  Washington^  D.  C 


No.  3. 

Treasury  Department, 
Second  Auditor's  Office^  December  31, 1852. 

Sir  :  The  Secretary  of  War  has  returned  to  this  office  all  the  papers 
connected  with  the  claim  of  William  H.  Russell,  late  an  officer  in  the 
California  battalion,  with  the  following  remarks:  ''It  appears  from 
this  report"  [a  report  made  by  the  Second  Auditor  to  the  Secretary 
of  War]  ' '  that  W.  H .  Bussell  has  received  payment  for  the  entire  period 
during  which  he  is  borne  on  the  muster-roll  of  the  California  battalion. 
I  concur  with  the  Auditor  that  nothing  more  can  be  allowed  under 
the  act  of  August  31,  1852."  Signed  ''C.  M.  Conrad,  Secretary  of 
War;  War  Department,  December  29,  1852." 

P.  CLAYTON, 
Second  Auditor. 

Richard  Burgess,  Esq.,  Present. 
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No.  4. 


Treasury  Depabtmbnt, 
Second  Auditor's  Office,  December  9,  1852. 

Sir  :  The  Secretary  of  War  has  referred  your  letter,  calling  atten- 
tion to  the  claim  of  William  H.  Kussell  for  pay  and  emoluments  from 
24th  March  to  24th  August,  1847,  filed  6th  September,  1851,  to  this 
office  for  an  answer.  The  Secretary  of  War,  at  that  time,  declined  to 
act  on  the  claim,  because  ^'  the  subject  of  a  provision  for  the  settlement 
of  the  claims  of,  and  on  account  of,  the  California  battalion,"  was  be- 
fore Congress,  '^  and  until  the  general  subject  shall  have  been  disposed 
of  by  Congress"  the  Secretary  refused  to  entertain  individual  cases. 

The  claim  is  now  renewed,  because  the  6th  section  of  the  act  making 
appropriations  for  the  support  of  the  army  for  the  year  ending  30th 
June,  1853,  approved  31st  August,  1862,  provides,  under  certain  cir- 
cumstances, payment  to  the  mounted  riflemen  under  the  command  of 
Captain  John  C.  Fremont,  in  California,  during  the  year  1846. 

Under  the  section  above  mentioned,  the  muster-rolls  on  file  in  the 
War  Department  (now  on  file  in  this  office)  must  determine  the  ad- 
mission or  rejection  of  all  claims  for  pay  for  services  rendered  in  the 
California  battalion,  under  Captain  J.  C.  Fremont. 

On  an  examination  of  the  vouchers,  the  only  service  I  find  of  Capt. 
Wm.  H.  Russell,  as  an  ordnance  officer,  is  from  October  8,  1.846,  to 
January  21,  1847.  The  claim  now  presented  is  for  services  from  the 
24th  March  to  24th  August,  1847.  Inasmuch,  therefore,  as  the  period 
of  time  embraced  in  the  claim  now  presented  for  consideration  does 
not  accord  with  any  muster  or  pay  rolls  on  file  in  the  War  Depart- 
ment, (now  on  file  in  this  office,)  nor  with  any  vouchers,  I  have  no 
other  alternative  but  to  reject  the  claim.  I  have  no  discretion  in  the 
matter^  whatever  mieht  be  the  merits  of  the  claims  presented  for  ad- 
justment, the  law  being  binding  on  me  as  an  accounting  officer, 

P.  CLAYTON,  Second  Auditor. 

BiCHARD BuRGEBs,  Esq., 

Present. 


Treasxjrt  Department,  January  16,  1855. 

Sir  :  I  have  received  from  you  the  memorial  of  W.  H.  Russell,  late 
collector  of  the  customs  for  the  district  of  Monterey,  in  respect  to  the 
subject-matter  of  which  you  desire  information  for  the  use  of  the  Com- 
mittee of  Claims  ;  and  having  referred  the  same  for  examination  to 
the  Commissioner  of  Customs,  I  beg  leave,  herewith,  to  submit  his 
report,  together  with  the  statements  to  which  it  refers. 

It  appears  from  this  report  that  Mr.  Bussell  was  in  office  from  23d 
June,  1851,  to  28th  May,  1853 — not  quite  two  years  ;  that  the  whole 
amount  of  revenue  and  lees  collected  by  him  during  this  period 
amounted  to  but  $869  25,  whilst  the  expenses,  including  his  own 
compensation  and  that  of  his  two  sons,  T.  A.  Bussell  and  F.  W. 
Bussell,  amounted  to  $20,996  32. 
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The  petitioner's  own  compensation  was  fixed  at  fS^OOO,  and  he  has 
received  the  same  for  the  full  time  for  which  the  law  aathorises  it,  viz: 
from  the  time  he  took  the  oath  of  office,  and  entered  upon  the  duties 
thereof.  He  now  claims,  in  addition,  from  the  time  he  received  his 
commission  in  Washington  and  executed  his  hond,  namely,  from 
March  13,  1861,  to  June  23,  1851.  That  Mr.  Bussell  has  no  lenl 
claim  to  this  allowance  is  manifest ;  and  what  colorable  or  equitable 
ground  there  is  to  sustain  it  the  department  is  at  a  loss  to  perceive. 

The  office  was  a  mere  sinecure.  Besides  a  liberal  salary  to  himself, 
he  placed  in  office  his  two  sons  as  inspectors,  at  $6  per  day,  and  with- 
out nominating  them  to  the  department,  for  both  of  whom  he  has 
been  allowed  credit.  He  has  thus  derived  unusual  advantages  from 
the  office,  with  little,  if  any,  advantage  to  the  government,  and  has 
no  claim,  by  this  further  allowance,  to  be  made  an  exception  to  the 
law  as  applied  to  others. 

Whilst  holding  this  office,  in  which,  with  the  exception  of  the  first 
quarter,  there  were  no  entries  of  merchandise  and  no  duties  collected, 
Mr.  Bussell  charged  the  government  with  the  cost  of  a  boat,  for  which 
there  could  be  no  possible  use,  and  for  boat  hands,  who  were  employed 
about  his  private  business.  He  also  charged  a  large  quantity  of  sperm 
candles.  These  charges,  as  well  as  his  present  claim,  I  consider  at- 
tempts to  obtain  money  from  the  treasury  to  which  he  is  not  entitled. 
I  am,  very  respectfully, 

JAMES  aUTHBIE, 

Secretary  of  the  Treasury. 

Hon .  Charles  Beady, 

Of  the  Committee  of  Claims, 

House  of  Representatives. 


ThEAAURY  DEPARTMENr, 

Office  of  Commissioner  of  Customs,  January  18,  1855. 

Sir  :  In  reply  to  your  letter  of  the  16th  instant,  I  have  the  honor 
to  state  that,  in  addition  to  the  statement  of  Mr.  William  H.  Bussell, 
in  reference  to  the  items  disallowed  in  his  accounts,  the  following 
letters,  copies  of  which  are  hereunto  annexed,  marked  from  A  to  6, 
inclusive,  were  addressed  to  the  Secretary  of  the  Treasury,  and  by  bim 
referred  to  this  office,  viz : 

From  Hon.  W.  M.  Gwin,  Hon.  M.  S.  Latham,  Hon.  J.  B.  Weller, 
Hon.  J.  W.  McDougal,  Jno.  A.  Monroe,  esq.,  J.  Y.  Bryant,  esq., 
and  T.  J.  Hudey,  esq. 

I  beg  leave  also  to  state  that  I  find  among  the  papers  a  letter  from 
Mr.  Bussel,  under  date  of  June  17,  1853,  upon  which  is  written  the 
following  endorsement,  in  the  handwriting  of  the  clerk,  (since  de- 
ceased,) who  examined  his  accounts  : 

''  Treasury  Department, 
"  Office  of  Comuiissioner  of  Customs,  August  11,  1853. 

'*  Mr.  Collector  Bussell  was  duly  informed  of  the  disallowances  and 
suspensions  in  his  accounts  at  every  quarterly  adjustment,  of  which 
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he  took  but  little  or  do  notice,  but  continued  to  make  disbursements 
for  the  same  items  disallowed,  and  insisted  in  keeping  persons  in 
office,  without  authpritj  from  the  department,  after  the  payments  he 
claimed  to  have  made  to  them  had  been  disallowed." 

All  the  facts  in  possession  of  this  oiBco  are  believed  to  be  contained 
in  my  report  to  the  Secretary  of  the  13th  instant,  and  the  letters, 
copies  of  which  are  now  transmitted,  are  supposed  to  embrace  all  the 
additional  evidence  on  file  in  the  case.  There  are  numerous  letters 
from  Mr.  Russell  on  file  among  the  papers,  copies  of  which  will  be 
famished  to  the  committee,  if  deemed  necessary  in  the  further  ex- 
amination of  the  case. 
AH  the  papers  endorsed  in  your  letter  are  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

^  H.  J.  AtlDERSON, 

Commissioner  of  Customs. 
Hon.  H.  P.  }i|l>|^RTON, 

Chairman  Uommiitee  of  Claims j  House  of  Bepreseniatives. 


January  13,  1855. 

Sib  :  In  reply  to  your  communication  of  the  8th  instant,  transmitting, 
the  memorial  of  Mr.  William  H.  Russell,  late  collector  of  the  customs^ 
Monterey,  California,  and  requesting  a  report  in  reference  to  the  set- 
tlement  of  Lis  accounts  in  this  office,  1  respectfully  submit  the  following 
report: 

Mr.  Uussell  entered  upon  the  discharge  of  the  duties  of  his  office  on- 
the  23d  of  June,  1861,  and  retired  on  the  28th  of  May,  1853,  and  his 
accounts  were  finally  adjusted  on  the  20th  April,  1854.  Upon  the 
adjustment  ot  his  accounts,  the  sum  of  $2,790  24  was  disallowed,  the- 
snms  and  items  so  disallowed  being  particularly  enumerated  in  the- 
schedule  hereunto  annexed,  marked  A.  These  disallowances  com- 
menced with  the  first  accounts  rendered  by  Mr.  Russell,  and  were 
continued  through  his  whole  term ;  upon  the  settlement  of  his  drst  and 
every  subsequent  account,  he  was  advised  of  the  action  of  the  accounting 
officers  by  letters  addressed  to  him  at  Monterey. 

The  expense  incurred  for  the  purchase  of  a  revenue  boat  was  with- 
out authority  from  the  department,  and  regarded  em  unnecessary.. 
His  predecessor  neither  incurred  such  expense  lor  the  purchase  of  boat 
nor  made  any  charge  ior  the  services  of  boatmen,  though  the  businesa 
of  the  office  was  much  larger  than  at  any  period  during  Mr.  RuBsell's 
time. 

The  payments  alleged  to  have  been  made  to  John  Fox  and  H. 
Graham^  as  boatmen,  servants,  and  messengers,  were  disallowed  ibr 
the  same  reason,  there  being  no  authority  for  their  employment,  and 
apparently  no  necessity  for  their  services;  these  charges  are  continued 
through  Mr.  Russell's  entire  term  of  office,  and,  even  if  they  were  not 
liable  to  the  objection  stated,  should  have  been  discontinued  on  the 
reception  of  his  letter  from  this  office,  or  an  application  made  to  the 
Secretary  of  the  Treasury  for  his  authority  to  continue  them.  In  his 
letter  of  explanation,  dated  May  16,  1852,  he  says:  ^'The  boatmen 
Rep.  C.  C.  144 4 
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and  servants  in  question  I  brought  with  me  from  home ;  one  a  trusty 
family  slave  that  I  wished  to  be  free,  the  other  an  Irishman  highly 
recommended  to  me."  If,  as  would  appear  probable  from  this  state- 
ment, they  were  his  personal  or  family  servants,  their  services  should 
not  be  charged  to  the  government.  The  payment  to  Christian  Benson, 
as  boatman,  was  disallowed,  for  the  reasons  above  stated,  as  were  all 
the  charges  for  similar  services  subsequently  made.  The  charges  for 
travelling  expenses  were  disallowed,  as  unauthorized  by  law  or  \>j 
the  authority  of  the  department;  the  same  course  being  pursued  in  all 
cases,  except  where,  for  special  reasons,  they  are  authorized  by  the 
Secretary. 

In  the  second  quater  of  1851,  Collector  Russell  charges  for  three 
boxes  of  candles,  amounting  to  |50.  This  sum  was  disallowed,  on  the 
ground  that  any  charge  for  lights  was  unnecessary  for  public  use,  and 
for  the  further  reason  that,  if  any  expenditure  for  this  purpose  was 
made,  the  amount  charged  was  wholly  disproportionate  to  any  neoessity 
that  could  have  existed  in  that  office. 

I  have  prepared  a  statement  of  the  receipts  and  expenditures  at  the 
office  at  Monterey,  while  under  Mr.  Itussell's  charge,  which  is  hereto 
annexed,  marked  B.  By  a  reference  to  this  statement,  it  will  appear 
that,  in  his  first  quarter,  the  sum  of  $667  50  was  collected  for  duties 
on  merchandise^  and  that  subsequent  to  that  time,  with  the  exception 
of  $10  80  collected  in  the  first  quarter  of  1853,  there  was  no  collec- 
tion either  of  duties  on  merchandise,  tonage  duties,  or  marine  hospital 
money,  during  his  entire  term.  From  these  returns,  and  from  the 
fact  that  the  amount  received  as  fees  was  also  exceedingly  small,  it  is 
apparent  the  business  of  the  office  was  entirely  insufficiept  to  justify 
the  very  large  expenditure  incurred  during  his  term  of  office.  These 
-expenditures,  for  a  period  of  less  than  two  years,  amount^  to  the 
sum  of  $17,426  31,  to  which  should  be  added  the  sum  since  paid  to 
^his  sons,  N.  H«  Bussell  and  F.  1^  Bussel,  for  services  as  inspectors, 
^nd  for  whose  appointment  the  sanction  of  the  department  bad  never 
been  obtained,  amounting  to  $3,420  01 ;  making  an  aggregate  of  ex- 
pense during  those  two  years  or  $20,996  32.  This  enormous  expenditure 
in  an  office  where  there  was  obviously  so  little  to  do,  might  well  have 
called  for  greater  strictness  in  the  settlement  of  his  accounts,  and  is 
believed  tone  a  sufficient  answer  to  any  claims  for  further  allowance. 

His  compensation  was  made  up  from  the  date  of  his  official  oath, 
taken  in  the  district,  at  the  rate  of  $3,000  per  annum,  there  being  no 
provision  in  the  law  for  the  allowance  of  compensation  prior  to  that 
date.  A  copy  of  the  statement  of  diflferences  furnished  to  Mr.  Bussell 
on  the  settlement  of  his  accounts,  marked  C,  your  letter  of  the  16th 
May,  approving  the  decision  of  this  office,  marked  D,  and  the  papers 
transmitted  with  your  letter,  are  herewith  returned. 
I  am,  very  respectfully,  &c., 

H.  J.  ANDERSON, 

Gommissioner  of  Cu^oms. 

Hon.  J  ABIES  Guthrie, 

Secretary  of  the  Treasury. 
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Treasurt  Department, 
OJict  of  Commissioner  of  CusiomSy  January  13,  1855. 

Sir  :  In  reply  to  your  commuDication  of  the  8th  instant,  trana- 
mitting  the  memorial  of  Mr.  Wm.  H.  Russell,  late  collector  of  the 
customs  at  Monterey,  California,  and  requesting  a  report  in  reference  to 
the  settlement  of  his  accounts  in  this  omce^  I  respectfully  submit  the 
following  report : 

Mr.  Russell  entered  upon  the  discharge  of  the  duties  of  his  office  on 
the  23d  of  June,  1851,  and  retired  on  the  28th  of  May,  1853,  and  his 
accounts  were  finally  adjusted  on  the  20th  April,  1854. 

Upon  the  adjustment  of  his  accounts,  the  sum  of  $2,790  24  w^  dis- 
allowed ;  the  several  items  so  disallowed  being  particularly  enumera- 
ted in  the  schedule  hereunto  annexed,  marked  A.  These  disallow- 
ances commenced  with  the  first  account  rendered  by  Mr.  Russell;  and 
were  continued  through  his  whole  term  ;  upon  the  settlement  of  his 
first  and  every  subsequent  account,  he  was  advised  of  the  action  of  the 
acoounting  officers  by  letters  addressed  to  him  at  Monterey. 

The  expense  incurred  for  the  purchase  of  a  revenue  boat  was  with- 
out authority  from  the  department,  and  regarded  as  unnecessary.  His 
predecessor  neither  incurred  such  expense  for  the  purchase  of  a  boat 
nor  made  any  charge  for  the  services  of  boatmen,  though  the  business 
of  the  office  was  much  larger  than  at  any  period  during  Mr.  Russell's 
term. 

The  payments  alleged  to  have  been  made  to  John  Fox  and  Rezin 
Graham,  as  boatmen,  servants,  and  messengers,  were  disallowed  for 
the  same  reasons,  there  being  no  authority  for  their  employment,  and 
apparently  no  necessity  for  their  services.  These  charges  are  con- 
tinued through  Mr.  Russell's  entire  term  of  office,  and,  even  if  they 
were  not  liable  to  the  objections  stated,  should  have  been  discontinued 
on  the  reception  of  his  letters  from  this  office,  or  an  application  made 
to  the  Secretary  of  the  Treasury  for  his  authority  to  continue  them. 
In  his  letter  (rf*  explanation,  dated  May  15,  1852,  he  says:  '^  The  boat- 
men and  servants  in  question  I  brought  with  me  from  home ;  one  a 
trusty  family  slave  that  I  wished  to  be  free,  the  other  an  Irishman 
highly  recommended  to  me." 

If,  as  would  appear  probable  from  this  statement,  they  were  his  per- 
sonal or  family  servants,  their  services  should  not  be  charged  to  the 
government. 

The  payment  to  Christian  Benson,  as  boatman,  was  disallowed  A»r 
'  the  reaiK>ns  above  stated,  as  were  all  the  charges  for  similar  servict's 
sabeequently  made. 

The  charges  for  travelling  expenses  were  disallowed,  as  unauthor- 
ized by  law  or  the  authority  of  the  department ;  the  same  course 
being  pursued  in  all  cases^  except  where,  for  special  reasons,  they  are 
authorized  by  the  Secretary.  In  the  second  quarter  of  1851,  Collector 
Russell  charges  for  three  boxes  of  candles,  amounting  to  $80. 

This  sum  was  disallowed,  on  the  ground  that  so  large  a  charge  for 
lights  was  unnecessary  for  public  use,  and  the  further  reason  that,  if 
any  expenditure  for  this  purpose  was  needed,  the  amount  charged  was 
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wholly  disproportioned  to  any  necessity  that  could  have  existed  Id 
that  office. 

I  have  prepared  a  statement  of  the  receipts  and  expenditures  at  the 
office  at  Monterey  while  under  Mr.  Russell's  charge,  which  is  hereto 
annexed,  marked  B. 

By  a  reference  to  this  statement,  it  will  appear  that,  in  his  first 
quarter,  the  sum  of  $667  50  was  collected  for  duties  on  merchandise, 
and  that  subsequent  to  that  time,  with  the  exception  of  $10  80  col- 
lected in  the  first  quarter  of  1853,  there  were  no  collections  either  of 
duties  on  merchandise,  tonnage  duty,  or  marine  hospital  money,  dar- 
ing his  entire  term.  From  these  returns^  and  from  the  fact  that  the 
amount  received  as  fees  was  also  exceedingly  small,  it  is  apparent  that 
tho  business  of  the  office  was  entirely  insufficient  to  justify  the  very 
large  expenditures  incurred  during  his  term  of  office.  These  expen- 
ditures for  a  period  of  less  than  two  years  amounted  to  the  sum  of 
$17,426  31,  to  which  should  be  added  the  sums  since  paid  to  his  sons, 
T.  A.  Russell  and  F.  W.  Russell,  for  services  as  inspectors,  and  for 
whose  appointment  the  sanction  of  the  department  had  never  been  ob- 
tained, amounting  t^o  $3,470  01;  making  an  aggregate  of  expense 
during  these  two  years  of  $20,996  32.  This  enormous  expenditure  in 
an  office  where  there  was  obviously  so  little  to  do,  might  well  have 
called  for  greater  strictness  in  the  settlement  of  his  accounts,  and  is 
believed  to  be  a  sufficient  answer  to  any  claims  for  further  allowance. 

His  compensation  was  made  up  from  the  date  of  his  official  oath. 
taken  in  the  district,  at  the  rate  of  $3,000  per  annum,  there  being  no 
provision  in  the  law  for  the  allowance  of  compensation  prior  to  that 
date. 

A  copy  of  the  statement  of  differences  furnished  to  Mr.  Russell  oa 
the  settlement  of  his  accounts,  marked  A,  your  letter  of  the  16th  of 
May,  approving  the  decision  of  this  office,  marked  D,  and  the  paper* 
transmitted  with  your  letter,  are  herewith  returned. 
Very  respectfully  your  obedient  servant, 

H.  J.  ANDERSON, 
CommissioHer  of  Cnstoms, 

Hon.  James  Guthrie, 
Secretary  of  the  Ireasury. 


Washington  City,  January  8,  1855. 

Gentlbhen  :  I  have  taken  occasion,  for  the  purpose  of  infonning 
the  '*  Committee  of  Claims,  House  of  Representatives,"  as  to  the 
prominent  points  in  regard  to  my  claim,  now  before  the  committee., 
to  state,  briefly,  the  facts  upon  which  I  confidently  rely  for  a  favora- 
ble report,  viz : 

I  was  appointed  '^  collector  of  the  customs  "  for  the  port  and  dis- 
trict of  Monterey,  California,  in  March,  1851,  as  may  he  seen  from 
the  date  of  my  commission  ;  at  once  executed  my  official  bond,  aod 
thereupon  entered  upon  the  preliminary  duties  of  my  office,  while  yet 
in  Washington,  at  the  same  time  receiving  an  advance  of  $3,000, 
with  such  instructions  in  the  performance  of  my  official  duties  as 
were  deemed  necessary.     During  this  period,  I  made  selection  of  my 
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fiubordiDates,  with  the  sanction  of  the  Treasury  Department,  one  of 
vrhorn  was  a  son  of  Philip  B.  Fendall,  esq.,  late  district  attorney^ 
District  of  Colambia,  who  accompanied  me  to  California.  Previous 
to  leaving  this  city,  I  applied  to  the  Comptroller  of  the  Treasury 
for  an  order  to  have  the  oath  of  office  administered  to  me ;  but,  upon 
referring  to  an  ancient  law  on  the  subject,  he  construed  it  as  re- 
quiring that  act  to  be  done  within  the  '^  collection  district "  in  which 
my  duties  were  to  be  performed.  This  law,  it  may  be  observed,  was 
enacted  during  the  last  century,  when  the  appointment  of  a  civil 
officer  to  such  a  far  distant  post  could  not  have  been  contemplated  by 
the  then  law  makers.  To  this  decision  I  reluctantly  yielded  at  the 
time,  although  subjected  to  an  enormous  expense  in  reaching  my 
point  of  destination,  and  was  not  allowed  to  take  the  oath  until  I  had 
arrived  at  Monterey,  on  23d  June,  1851,  from  which  latter  period^  it 
is  contended  by  the  department,  my  salary  should  be  computed. 
From  this  decision  I  appeal  to  Congress,  contending  that,  in  justice 
and  right,  the  salary  should  commence  from  the  date  of  my  commis- 
sion, at  which  time  I  actually  entered  upon  the  discharge  of  my 
official  duties,  and  that  mine  was  not  a  case  fairly  within  the  per- 
view  of  the  law  of  17  ,  which  could  not  have  been  intended  to  apply 
to  the  anomalous  condition  of  the  country  after  the  acquisition  of 
California.  My  official  acts  while  in  this  city  were  fully  recognized 
by  the  department,  as  much  so  as  at  any  subsequent  period ;  and  in 
support  01  the  position  assumed  by  me  in  regard  to  this  item  in  my 
acooant,  I  refer  to  the  decision  of  Chief  Justice  Marshall,  in  the 
mandamus  case  of vs.  President  Madison. 

The  equity  of  the  allowance  will  hardly  be  questioned,  when  the 
committee  is  informed  that  I  was  under  very  heavy  expense  from  the 
day  of  my  appointment  until  my  arrival  in  California,  having  to  de- 
fray the  enormous  charges  for  travelling,  while  these  expenses  of  the 
first  collector  of  San  Francisco  were  paid  by  the  treasury  as  right  and 
proper.  Then,  why  should  my  case  be  regarded  as  different  from  his, 
and  what  was  unhesitatingly  granted  him  be  denied  to  me? 

In  regard  to  the  second  item  in  my  account,  viz :  an  allowance 
claimed  for  one  revenue  boat  and  the  manning  of  it,  during  my  con- 
tinuance in  office,  I  refer  to  the  testimonials  on  file,  of  not  only  the 
entire  delegation  in  Congress  from  California,  but  of  other  gentlemen, 
whose  statements  are  entitled  to  equal  consideration.  The  facts  dis- 
closed by  the  respective  statements  of  these  gentlemen  will  show  that 
my  distri3t  embraced  a  aeahoard  of  three  hundred  mUeSj  inhabited  for 
the  most  part  by  a  Mexican  population,  by  whom  smuggling  and 
other  infractions  of  the  revenue  laws  were  the  daily  pursuits  of  the 
most  respectable  among  them.  There  were  also,  beside  the  port  of 
entry,  (Monterey.)  three  other  ports  of  delivery,  viz :  Santa  Cruz, 
^n  Simeon,  and  San  Luis  Obispo,  at  each  of  which  I  was  compelled 
to  keep  an  *'  inspector."  I,  however,  kept  but  one  single  boat  in  my 
entire  district,  (at  Montery,)  where  no  vessel  could  anchor  nearer  the 
shore  than  half  or  three-quarters  of  a  mile.  It  was  perfectly  under- 
stood by  the  department,  as  evidenced  by  my  instructions,  that  aiy 
duties,  from  the  great  and  absorbing  commercial  importance  of  San 
Francisco,   were  to  be  confined   almost  exclusively  to  preventive 
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service,  like  that  assigned  to  rereiiue  cutters,  or,  in  other  words,- to 
force  the  hnsiness  or  "entries"  into  San  Francisco,  where  the 
**  duties  "  or  "  customs"  were  to  be  secured.  How  could  I,  therefore, 
render  any  efficient  service  whatever  without  a  single  revenue  boat? 
If  the  employment  of  one  such  aid  was  not  an  incident  to  my  power, 
I  would  inquire  for  what  purpose  I  was  employed,  or  what  prevcntiye 
duty  I  could  perform  without  one.  The  necessity  was  well  under- 
stood at  the  custom-house  in  San  Francisco,  from  the  fact  that  the 
deputy  surveyor  of  that  port  was  deputed  to  select  the  kind  of  boat 
best  adapted  to  the  service.  The  fact  of  the  purchase  of  the  boat, 
and  the  actual  employment  of  oarsmen  to  propel  it,  I  do  not  under- 
stand to  be  denied  by  the  department,  but,  on  the  contrary,  to  be 
admitted. 

Touching  the  reasonableness  of  the  disbursements  made  by  me  on 
account  of  said  boat,  and  expenses  for  "hands"  to  work  it,  I  invite 
a  comparison  between  those  charges  made  by  the  collector  at  Sai> 
Francisco,  where  a  number  of  such  were  employed,  and  the  amounte 
paid  on  account  of  my  single  boat.  If  I  am  not  greatly  in  error,  it 
will  be  found  that  the  payments  made  by  me  were  two  dollars  a  day 
per  man,  while  at  San  Francisco  from  four  to  five  dollars  was  paid, 
and  the  account  "  adniitted."  The  department  recognized  the  neces- 
sity of  this  boat  service,  and  sent  me  a  "revenue  flag,"  as  the 
insignia  of  my  authority  to  board  vessels  entering  the  harbor.  For 
what  other  purpose  was  this  flag  sent  to  me,  unless  to  be  used,  as  it 
is  admitted  to  have  been  done?  In  conclusion,  I  ask,  what  collector 
on  the  Atlantic  seaboard,  or  in  the  world,  was  ever  denied  a  single 
revenue  boat,  where  the  law  imperatively  demands  him  to  "  board'* 
every  vessel  unknown  to  him  that  arrives  in  his  nort? 

W.  H.  RUSSELL. 


PErnrioN. 

To  the  honorable  the  Senate  and  House  of  RepreaeiUaiivea  of  the  Untied 

Stales  in  Congress  a^ssembled: 

Tour  petitioner,  William  H.  Bussell^  late  collector  of  customs  for 
the  district  of  Monterey,  California,  would  respectfully  represent,  that 
he  was  appointed  to  said  office  of  collector  on  the  ISth  3larch,  1851. 
while  on  a  visit  to  the  city  of  Washington ;  that  he  thereupon  accept^ 
said  appointment,  executed  a  sufficient  accepted  b^nd  ior  the  faithful 
performance  of  the  duties  thereof,  and,  in  obedience  to  the  require- 
ments of  the  Secretary  of  the  Treasury,  proceeded  at  once  to  the  dis- 
charge of  the  duties  assigned  him,  which  wqre  acknowledged  by  an 
advance  to  him  of  the  sum  of  three  thousand  dollars  by  the  said  Secre* 
tary  of  the  Treasury,  for  which  he  was  held  accountable  on  his  bond ; 
that  whilst  he  remained  in  Washington  city  he  was  steadily  engaged 
in  making  arrangements,  and  receiving  instructions,  deemed  essential 
to  the  proper  and  efficient  discharge  of  his  official  duties.  That  as 
soon  as  these  arrangements  were  completed  he  left  for  California,  and 
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on  the  day  of  his  arrival  there,  entered  fully  upon  the  discharge  of 
the  duties  of  his  office.  The  reason  given  for  not  receiving  his  official 
oath  while  at  Washington  citj,  when  and  where  he  executed  his  bond, 
was,  that  the  Comptroller  of  the  Treasury  construed  the  law,  applicable 
in  such  cases,  as  requiring  the  '^oath  of  office"  to  be  administered 
'^  within  the  district  where  the  duties  were  to  be  performed."  He 
further  states  that  ho  has  made  no  charges  nor  has  he  received  any 
remuneration  whatever  for  his  travelling  expenses  to  and  from  Cali- 
fornia, such  as  has  been  allowed  to  the  first  collector  appointed  for 
the  district  of  San  Francisco.  He  therefore  respectfully  asks  that  he 
maybe  paid  his  compensation  from  the  date  of  his  bond  to  the  period 
of  taking  his  official  oath,  as  before  stated.  In  this  connexion,  I  here- 
with submit  a  letter  from  the  Commissioner  of  Customs,  of  the  Hth 
April  last. 

Tour  petitioner  further  respectfully  represents,  that,  in  the  adjust- 
ment of  his  accounts,  as  collector  aforesaid,  at  the  treasury,  various 
items  of  charge  made  by  him,  in  the  necessary  and  unavoidable  execu- 
tion of  his  trust,  and  deemed  by  him  essential  to  the  public  interests 
in  his  charge,  have  been  disallowed. 

Upon  application  to  the  Secretary  of  the  Treasury  for  a  copy  of  the 
statement  of  the  items  so  disallowed,  and  his  reasons  for  rejecting 
them,  he  was  informed,  by  letter  of  22d  May,  1854,  also  herewith, 
that  when  a  committee  of  Congress  should  call  for  them  they  would 
be  furnished. 

Your  petitioner,  in  view  of  the  foregoing  facts,  respectfully  requests 
your  honorable  committee  to  require  the  Secretary  to  lay  before  them 
the  papers  and  proofs  on  the  files  or  of  record  in  his  office,  or  the 
Treasury  Department,  with  his  decision  thereon^  having  a  bearing  on 
this  subject.  And  your  petitioner  prays  for  such  relief  in  the  premises 
as  your  honorable  body  shall  deem  just  and  right. 

WILLIAM  H.  RUSSELL, 
LoUe  Collector  of  Otustoma^  District  of  Monterey ,  Oal, 

Washington  City,  December  27,  1854. 


Washington,  D.  C,  December  9,  1852. 

Sib  :  The  enclosed  letter  I  have  just  received  fram  the  Second  Audi- 
tor, informing  me  of  the  rejection  of  the  claim  for  pay,  &c.,  of  Major 
William  H.  Bussell,  for  the  reasons  stated.  It  is  true  Major  Bussell's 
name  does  not  appear  on  the  muster-rolls  for  the  period  stated  by  the 
Second  Auditor,  the  reason  for  which  is,  that  he  was  absent  on  de- 
tached duty  when  the  battalion  was  discharged  from  service  in  April, 
1847,  under  the  orders  of  his  superior  officer,  and  in  August,  1847, 
he  waa  paid,  by  the  authority  of  the  Secretary  of  War,  by  the  pay- 
maater  at  Washington,  from  the  day  he  is  last  found  on  the  muster- 
roll  to  the  23d  March,  1847,  the  day  he  was  sent  o£f  on  detached  duty. 
The  claim  now  presented  is  for  a  continuation  of  his  pay  to  the  time 
when  he  was  notified  of  the  disbandment  of  his  battalion,  as  is  usual 
in  such  caaes.    From  this  decision  of  the  Second  Auditor  an  appeal  to 
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ilie  Secretary  of  War  is  respectfully  made,  and  I  have  the  honor  to 
request  that  the  Auditor  be  required  to  lay  before  you  all  the  papers 
and  facts  of  the  case  for  your  decision. 

Bespectfully,  your  obedient  servant, 

R.  BURGESS. 
Hon.  C.  M.  CoKRAD, 

Secretary  of  War, 


Treasury  Dbpartment, 
Office  of  Commtasioner  of  Customs y  May  8,  1854. 

Sib  :  I  have  received  the  letter  of  Mr.  W.  H.  Russell,  late  collector, 
&c.,  at  Monterey,  addressed  to  you  under  date  of  April  23,  with  ao- 
oompanying  papers,  handed  to  me  on  Saturday,  and  have  respectfully 
to  state,  that  I  have  examined  the  statements  of  his  accounts  to  which 
these  papers  refer,  and  now  submit  the  following  report : 

The  accounts  of  Mr.  Russell  were  settled  quite  recently  in  this  office, 
and  the  disallowances  referred  to  by  him  were  made  upon  a  full  and 
careful  examination  of  the  whole  case.  They  consist  of  charges  for  a 
revenue  barge,  of  alleged  payments  to  boatmen  and  servants,  travelliDg 
expenses,  candles  for  the  use  oi  his  office,  and  of  freight,  repairs,  and 
other  small  charges  relating  to  the  boat. 

In  regard  to  all  these  items  of  expenditure,  the  disallowance  was 
necessarily  made  primarily  for  the  reason  that  as  they  were  incurred 
and  continued  without  the  authority  or  sanction  of  the  department 
there  was  no  authority  in  this  office  to  allow  them ;  and,  secondly,  for 
the  reason  that  an  examination  into  the  merits  of  the  several  charges, 
and  the  alleged  neceesity  that  existed  for  incurring  them,  furnished, 
in  my  judgment,  no  ground  for  recommending  their  allowance  by  you. 

The  predecessor  of  Mr.  Russell  was  in  office  from  March  7  to  June 
23,  1851  ;  he  received  and  accounted  for  receipts  for  duties,  tonnage, 
and  light  money,  $B,132  ;  and  during  this  period  expended  for  the  use 
of  a  revenue  boat  and  for  boatmen  only  $8,  and  the  other  disburse- 
ments are  also  small.  The  successor  of  Mr.  Russell  has  been  in  office 
since  the  29th  of  May  last,  an4  his  accounts  have  been  settled  up  to 
January  of  the  present  year.  During  this  period  he  has  credited  the 
government  for  duties  on  merchandise,  tonnage,  and  light  dues,  the 
sum  of  $5,476  ;  his  whole  disbursements  are  small,  and  tor  a  boat  and 
boatmen  only  $15  is  charged. 

Mr.  Russell  was  in  office  from  the  I8th  of  March,  1851,  to  May  29, 
185S,  and  during  all  this  period  there  seems  to  have  been  no  foreign 
entries  whatever  in  the  district,  and  the  only  money  credited  to  the 
United  States  amounts  to  |10  80,  and  $148  95  for  official  fees.  And 
as  regards  the  charge  for  boatmen  and  servants,  it  is  admitted  by  Mr. 
Russell  that  Fox  and  Graham  were  his  own  men,  taken  from  Missouri, 
and  employed  as  boatmen  and  servants  on  their  arrival  at  Monterey. 
There  could  be  no  pretence  of  claim  for  the  allowance  of  the  charges 
for  these  men  as  servants,  it  being  manifest  that  where  so  little  basi- 
ness  was  done  there  could  be  no  occasion  for  such  services.  The  eharse 
for  candles  was  disallowed  for  the  same  reason,  and,  if  admissable 
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under  any  circumstances,  would  have  been  rejected  for  extravagance 
and  waste,  there  being  charged,  from  June  to  September,  3  boxes,  con- 
taining 80  pounds,  at  50  cents  per  pound. 

The  charge  for  travelling  expenses  was  disallowed  in  accordance 
with  the  uniform  practice  of  the  department. 

I  may  add,  that  the  expenses  of  the  ofSce  during  Mr.  Kussell's  ad- 
ministration of  it  were  very  high,  and  that  both  his  predecessor  and 
successor,  though  receiving  considerable  sums  of  money  for  duties,  had 
very  moderate  charges. 
I  am,  &c. 

H.  J.  ANDERSON, 
Commissioner  of  Customs. 
Hon.  James  Guthrie, 

Secretary  of  the  Treasury. 


Treasury  Department, 
Second  Auditor's  Office^  December  9,  1852. 

Sir  :  The  Secretary  of  War  has  referred  your  letter  calling  atten- 
tion to  the  claim  of  William  H.  Bussell  for  pay  and  emoluments  from 
March  24  to  August  24,  1847,  filed  SeptemW  5,  1851,  to  this  office 
for  an  answer.  The  Secretary  of  War  at  that  time  declined  to  act  on 
the  claim,  becaase  ^^the  subject  of  a  provision  for  the  settlement  of 
the  claims  of  and  on  account  of  the  California  battalion"  was  before 
Gongress ;  and  until  the  general  subject  shall  hav^  been  disposed  of  by 
Gongress,  the  Secretary  refused  to  entertain  individual  cases. 

The  claim  is  now  renewed,  because  the  6th  section  of  the  act  making 
appropriations  for  the  support  of  the  army  for  the  year  ending  the 
thirtieth  of  June,  one  thousand  eight  hundred  and  fifty-three,  ap- 
proved August  31,  1852,  provides,  under  certain  circumstances,  pay- 
ment to  the  mounted  riflemen,  under  the  command  of  Captain  John 
G.  Fremont,  in  California,  during  the  year  1846. 

Under  the  section  above  mentioned,  the  muster-rolls  in  the  War 
Department  (now  on  file  in  this  office)  must  determine  the  admission 
or  rejection  of  all  claims  for  pay  for  services  rendered  in  the  California 
battalion  under  Captain  J.  C.  Fremont. 

On  an  examination  of  the  vouchers,  the  only  service  I  find  of  Captain 
William  H.  Bussell,  an  ordnance  officer,  is  from  October  8,  1846,  to 
January  21,  1847.  The  claim  now  presented  is  for  services  from 
March  24  to  August  24,  1847. 

Inasmuch,  therefore,  as  the  period  of  time  embraced  in  the  claim  now 
presented  for  consideration  does  not  accord  with  any  muster  or  pay 
rolls  on  file  in  the  War  Department,  (now  on  tile  in  this  office,)  nor 
with  any  vouchers,  I  have  no  other  alternative  but  to  reject  the  claim. 

I  have  no  discretion  in  the  matter,  whatever  might  be  the  merits  of 
the  claims  presented  for  adjustment,  the  law  being  binding  on  me  as 
an  accounting  officer. 

Very  respectfully,  your  obedient  servant, 

P.  CLAYTON, 

Second  Auditor. 

RiGHAAi)  BuBGESS,  EsQ. ,  Present. 
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Treasury  Departmbnt,  May  22,  1854. 

Sir  :  I  liave  to  acknowledge  the  receipt  of  your  letter  of  the  20th 
instant,  asking  to  be  furnished  with  certain  papers  in  relation  to  the 
disallowance  of  certain  items  in  the  accounts  of  William  H.  Bossell, 
esq.,  late  collector  of  the  customs  at  Monterey,  California,  for  the  pur- 
pose of  laying  the  same  before  the  President  of  the  United  States  and 
Congress,  and,  in  reply,  to  state,  that  when,  as  the  attorney  of  Mr. 
Bussell,  you  shall  have  laid  the  several  subjects  before  the  President 
and  Congress^  the  department  will  furnish  the  President  and  the  com- 
mittees of  Con^res.s  with  such  information  in  relation  thereto  as  they 
may  respectively  require. 

Very  respectfully,  your  obedient  servant, 

JAMES  GUTHRIE, 

Secretary  of  the  Treasury. 

BiciiARi)  Burgess,  Esq., 

Washington  City^  D.  C. 


Treasury  Department,  May  16, 1834. 

Sir  :  I  have  to  acknowledge  the  receipt  of  your  report  of  the  8th 
instant,  setting  forth  your  reasons  for  the  disallowance  of  certain 
items  in  the  account!^  of  W.  H.  Bussell,  esq.,  late  collector  of  the  cus- 
toms at  Monterey,  California,  for  a  revenue  barge,  payments  to  boat- 
men and  servants,  travelling  expenses,  candles  for  the  use  of  his  office, 
and  of  freights,  reimirs,  and  other  small  charges  relating  to  the  boat, 
and,  in  reply,  to  state  that,  having  fully  considered  the  same,  I  ooncnr 
with  you  in  the  propriety  of  said  disallowances. 
You  will  please  communicate  this  decision  to  Mr.  Bussell. 
Very  respectfully,  your  obedient  servant, 

JAMES  aUTHBIE, 

Secretary  of  the  Treasury. 
Hugh  J.  Anderson,  Esq., 

Commissioner  of  Customs. 


Treasury  Department, 
Office  of  Commissioner  of  Customs^  May  20,  1854. 

Sir:  I  herewith  enclose  to  you  a  copy  of  a  letter  received  from  the  Sec- 
retary of  the  Treasury  respecting  the  disallowances  of  your  accounts. 
Very  respectfully,  your  obedient  servant, 

H.  J.  ANDEB80N, 

Commissioner  of  Customs. 
WiLUAM  H.  Bussell,  Esq., 

Late  Collector y  (fcc,  ai  Monterey ^  Calif omia. 
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Treasury  Department, 
Office  of  CommiaHoner  of  CuHoma,  April  14,  1854. 

^IR :  In  reply  to  your  letter  of  this  day's  date,  enclosing  an  account 
against  the  United  States  for  your  salary  as  collector,  &c.,  at  Mon- 
terey, from  March  13  to  June  23, 1851, 1  would  respectfully  state, 
that  hy  the  act  of  Marcti  2, 1799,  collector^  of  the  customs  are  required 
to  take  the  oath  of  office  in  the  collection  district  before  entering  upon 
the  duties  thereof,  and  that  in  pursuance  o'f  this  provision  your  com- 
pensation has  been  allowed,  commencing  upon  the  23d  of  June,  1851, 
that  being  the  date  of  certificate  of  your  official  oath  in  the  district  of 
Monterey.  For  any  additional  allowance,  covering  the  time  between 
the  date  of  your  appointment  and  said  23d  of  June,  when  you  entered 
upon  the  discharge  of  your  duties  as  collector,  a  special  act  of  Con- 
gress will  be  necessary. 

Very  respectfully,  &c., 

H.  J.  ANDERSON, 

Commissioner  of  CusLotm, 
Col.  W.  H.  Russell, 

Late  Collector^  dtc.y  Monterey. 


Washington,  D.  C,  September  6, 1851. 

Sir  :  In  reply  to  your  letter  of  yesterday's  date,  in  which  you  say 
that  it  is  necessary  for  an  officer  out  of  service  to  accompany  his 
account  with  a  duly  authenticated  affidavit  of  its  correctness  before  the 
case  can  be  looked  into  on  its  merits,  I  have  to  remark  that,  ia 
ordinary  cases,  the  rule  is  as  you  state  it  to  be,  and  would  cheerfully 
be  acquiesced  in  were  it  practicable  now  to  obtain  it  from  Major  Rus- 
sell, who  is  at  this  time  engaged  in  the  performance  of  his  duty  as 
collector  of  the  port  of  Monterey,  in  California ;  but  when  it  is  taken 
into  consideration  that  he  has  thrice  taken  the  required  oath — 1st, 
to  his  account  for  pay,  &c  ,  to  the  23d  March,  1847,  allowed  by  the 
Secretary  of  War ;  2d,  to  his  account  for  three  months'  extra  nay, 
paid  by  Paymaster  Van  Ness ;  and,  3d,  to  his  account  for  travelling 
allowance,  all  on  the  files  of  your  office — it  is  hoped  that  rule  will  not 
be  80  far  insisted  upon  as  to  require  from  him  t^/ourth  affidavit  to  the 
BtLine  facts. 

The  present  claim  is  presented  by  me,  as  the  attorney  of  Major 
Russell,  in  consequence  ot  the  rejection  of  the  last  above  named  claim, 
and  under  circumstances  which  render  it  impracticable  to  comply 
strictly  with  all  the  regulations  of  your  department. 

With  respect  to  the  other  point  of  your  letter,  that  the  law  requires 
the  Second  Auditor  to  report  all  eases  to  the  Second  Comptroller,  and 
hence  you  cannot  comply  with  my  request  to  refer  the  case  to  the 
Secretary  of  War,  unless  required  by  him,  I  have  to  remark,  that  I 
am  not  aware  of  any  lata  or  usctge  which  pred'udes  such  reference  at 
the  request  of  the  claimant.  On  the  contrary,  the  practice  in  other 
bureaus  is  to  refer  claims  to  the  Secretary  of  War,  when  such  claim 
requires    his  sanction^  preliminary   to  a  final  adjustment  by  the 
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accounting  officers.  I  know  not  whether  this  practice  has  other 
foundation  than  mere  courtesj  to  the  claimant,  yet  such  is  the  coarse 
pursued  hy  the  Third  Auditor,  and  I  belieFe  all  others,  except  the 
Second  Auditor. 

The  Secretary  of  War  originally  decided  upon  Major  Russeirs  ac- 
<;ounts  for  pay,  &c.,  according  to  which  the  claim  was  paid.  He  also 
•decided  upon  his  claim  for  services  as  hearer  of  despatches,  originat- 
ing from  and  growing  out  of  that  decision.  The  record  evidence,  as 
well  as  all  the  other  evidence  connected  with  these  claims,  are  in  his 
•department,  which  would  seem  to  indicate  the  propriety  of  the  refer- 
ence to  him.  I  can  perceive  no  possible  objection  to  such  reference; 
and  as  the  Secretary  of  War,  I  understand,  will  entertain  no  claim, 
or  rather  act  upon  any  not  submitted  to  him  by  the  proper  bureaUi 
the  effect  of  your  decision  will  be  to  deprive  the  claimant,  upon  mere 
technical  objections,  to  a  full  examination  and  decision  upon  the 
merits  of  his  claim  by  the  proper  department.  I  do  not  believe  such 
to  be  your  intention. 

Very  respectfully,  sir,  your  obedient  servant, 

R  D  BURGESS. 

P.  Clayton,  Esq.,  Second  Auditor . 


Washington,  D.  C,  September  18, 1851 . 

Sir  :  On  the  4th  of  this  month  I  presented  to  the  Second  Auditor 
an  account  of  Col.  Wm.  H.  Russell,  for  pay,  &c.,  which^  from  the 
circumstances  of  the  case,  would,  I  presume,  require  your  sanction 
before  it  could  be  paid,  and  therefore  requested  the  Auditor  to  submit 
it  to  your  department ;  in  reply,  he  states,  '^  that  the  law  rbquirbs 
the  Second  Auditor  to  report  all  cases  to  the  Second  Comptroller,  and 
hence  /  cannot  complv  with  your  request  to  refer  the  case  to  the  Hon. 
Secretary  of  War,  unless  required  by  him." 

I  have,  therefore,  to  request  that  the  Second  Auditor  be  ^'  required  " 
to  transmit  to  your  department  the  account  of  Col.  Runeell,  with  all 
the  papers  connected  therewith,  for  your  decision,  including  my  letter 
of  the  6th  September,  in  explanation. 

I  have  the  noaor,  most  respectfully,  to  be  your  obedient  servant, 

R'D  BURGESS. 

Hon.  C.  M.  Conrad,  Secretary  of  War. 


Washington,  D.  C, 
Sqdember  16,  1852. 

Sir:  Congress  having  made  an  appropriation  at  its  last  session  for 
the  payment  of  the  claims  of  the  California  battalion,  under  the  com- 
mand of  Liept.  Colonel  John  C.  Fremont,  during  the  Mexican  war,  I 
beg  leave  to  call  your  attention  to  th«  claim  of  Major  William  H. 
Russell,  to  which  the  enclosed  communication  refers,  and  to  ask  your 
decision  thereon. 

I  have  the  honor  to  be,  respectfully,  your  obedient  servant, 

R'D  BURGESS. 

HOQ.  C.  M.  CoNftAB, 

Secretary  of  War. 
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Washinoton,  D.  C, 

Sq^ember  4,  1851  • 

Sir  :  I  herewith  present  the  claim  of  Major  W.  H.  Bussell^  of  the 
California  battalion,  for  pay,  &c.,  from  23d  March,  1847,  to  24th 
Angnst,  1847,  he  being  then  in  ttie  city  of  Washington  under  orders, 
in  the  performance  of  ofiScial  duties,  as  the  documents  on  the  files  of 
the  2d  and  3d  Auditor's  office  will  prove,  and  to  which  at  the  proper 
time  I  shall  take  leave  to  specially  refer  you.  I  deem  it  proper  now^ 
as  the  attorney  of  Major  Bussell,  to  state,  that  on  the  23d  March, 
1847,  he  received  orders  from  the  commanding  officer.  Lieutenant 
Colonel  John  C.  Fremont,  to  repair  to  Washington  with  despatchea 
for  the  government ;  that  he  arrived  and  safely  delivered  them.  He 
then  presented  his  account  for  pay,  &c,,  as  major  of  the  California 
battalion,  up  to  the  period  of  his  receiving  information  of  the  dis* 
bandment  of  his  battalion.  The  then  Acting  Secretary  of  War  not 
having  received  official  evidence  of  the  fact,  declined  to  authorize  the 
payment  of  his  claim  for  pay,  &c.,  beyond  the  day  of  his  leaving  Cali- 
ibrnia.  Major  Russell  then  presented  a  daim,  as  a  citizen,  being  the 
bearer  of  despatches,  and  referred  to  an  analogous  case  in  which  the 
allowance  was  authorized  and  paid.  His  claim  was  rejected  on  the 
ground,  among  other  reasons,  that  he  was  an  officer  in  servtcCj  and 
therefore  not  entitled  to  extra  pay  for  that  service.  He  then  presented 
a  claim  for  travelling  allowance  from  the  place  of  his  discharge  to  his 
place  of  residence ;  this  was  rejected,  because  his  residence  was  other 
than  his  home;  or,  in  other  words,  that  residence  and  home  were  not 
synonymous.  He  now  presents  his  claim  for  pay,  &c.,  for  the  time 
that  he  was  undeniably  in  the  public  service.  He  is  unquestionably 
entitled  to  pay  in  some  shape  or  other.  The  laborer  is  worthy  of  hia 
hire,  and  a  just  government  requires  not  the  services  of  any  ot  its  citi- 
zens in  a  public  capacity  without  paying  a  reasonable  compensation 
therefor.  Should  you  be  averse  to  the  payment  of  this  account,  I 
have  respectfully  to  ask  its  submission  to  the  Secretary  of  War,  with 
your  reasons.  The  necessary  oaths,  &c  ,  will  be  found  with  Major 
Kussell's  accounts,  &c.,  for  travelling  allowance,  on  the  files  of  your 
office.     Enclosed  is  a  letter  from  Com.  Jones,  of  15th  March,  1857. 

Respectfully,  sir,  your  obedient  servant, 

R'D  BURGESS, 


P.  Clayton,  Esq., 

Second  Auditor, 


Att'y  of  Major  RusstU, 


Trbasury  Department, 
Second  Auditor's  Office,  September  5,  1851. 

Sm:  Your  letter  of  the  4th  instant,  enclosing  the  claim  of  Major 
Russell,  has  been  received.  In  answer  thereto,  I  can  only  say  that  it 
is  necessary  for  an  officer  out  of  service  to  accompany  his  account  with 
a  duly  authenticated  affidavit  of  its  correctness  before  the  case  can  be 
looked  into  on  its  merits.     I  regret  that  the  law  requires  the  Second 
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Auditor  to  report  all  cases  to  the  Second  Comptroller,  and  hence  I 
cannot  comply  with  your  request  to  refer  the  case  to  the  Hon.  St^re- 
tary  of  War,  unless  required  by  him. 
Very  respectfully,  your  obedient  servant, 

P.  CLAYTON, 
Second  Auditor. 
R.  BuGBSS,  Esq.,  Present. 


May  26, 1851. 

SiK :  I  return  herewith  the  papers  connected  with  the  claim  of 
Mojor  Wm.  H.  Russell^  late  of  the  California  battalion  of  mouDted 
volunteers,  for  travelling  pay  from  Los  Angelos  to  Fulton,  Missouri, 
disallowed  by  you  on  the  15th  ultimo,  and  appealed  by  the  claimant 
to  this  office.  •  I  concur  in  your  decision  without  consulting  any  other 
question  arising  on  the  papers.  I  am  of  opinion  that  the  residence  of 
Major  Bussell,  within  the  intent  and  meaning  of  the  15th  section  of 
the  act  of  Congress  of  January  29, 1813,  must  be  considered  as  having 
been  in  California,  and  not  in  Missouri.  The  object  of  the  section 
was,  to  provide  an  indemnity  to  the  officer  and  soldier  against  any 
expense  to  which  he  might  be  put  by  being  discharged  from  service 
at  a  place  different  from  that  at  which  he  entered  it. 

The  word  residence,  in  the  case  of  non-commissioned  officers  and 
privates,  has  always  been  understood  to  be  the  place  of  enlistment. 
If,  for  instance,  a  soldier  having  a  family  and  a  home  in  New  Orleans 
were  to  enlist  in  New  York,  it  has  never  been  supposed  that  the  gov- 
ernment would  be  under  obligation,  when  he  should  be  discharged,  to 
transport  him  to  New  Orleans,  or  to  pay  him  for  travelling  there— the 
place  of  enlistment,  appearing  on  the  rolls,  has  been  deemed  his  place 
of  residence,  and  to  which  his  travelling  allowances  have  been  made. 

In  the  case  of  an  officer,  no  instance  is  found  in  which  travelling 
pay  has  been  allowed  to  any  other  State  or  Territory  than  that  in 
which  the  corps  to  which  he  belonged  and  where  he  received  his  ap- 
pointment was  raised.  The  corps  of  California  volunteers  to  which 
Major  Bussell  belonged  was  raised  in  California  from  persons  then  in 
the  Territory — principally,  if  not  wholly,  from  emigrants  from  the 
United  States.  Neither  Major  Bussell  nor  any  of  its  officers  or  men 
were  called  from  Missouri  or  any  other  State  to  join  it ;  they  all  en- 
tered the  service  in  California,  and  California  must  be  considered  as 
their  residence.  The  distinction  to  which  you  refer  between  the  home 
and  residence  of  an  officer  or  soldier,  within  the  meaning  of  the  act  of 
Congress,  is  sound  and  legal,  and  has  often  been  recognized  and  acted 
upon  in  this  office. 

If  Major  Bussell  received  his  appointment  and  joined  the  corps  at 
a  different  place  in  California  from  that  at  which  he  was  discharged, 
he  may,  on  proper  proof,  all  other  objections  being  removed,  be  al- 
lowed his  tiavelling  pay^  &c.,  between  those  places;  beyond  that  I 
do  not  think  he  can  have  any  legal  claim. 

I  am,  A?c.| 

HILAND  HALL,  OompircUer. 

P.  Clatton,  Esq., 

Second  Auditor 
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Treasury  Department, 
Secmd  Auditor's  Office,  May  26,  1861. 

Sir  :  I  beg  leave  to  inform  you  that  the  Second  Comptroller  of  the 
Treasury  has  this  day  concurred  in  my  decision  rejecting  the  claim  of 
Major  William  H.  Bussell,  late  of  the  California  battalion  of  mounted 
volunteers,  for  travelling  allowance  from  Los  Angelos,  California,  to 
Fulton,  Missouri. 

Very  respectfully,  your  obedient  servant, 

P.  CLAYTON, 

Second  Auditor. 
Richard  Burgess,  Esq. , 

City  of  Washington,  D.  C. 


Washington,  D.  C,  April  16,  1851. 

Sir  :  I  have  received  your  letter  informing  me  of  the  rejection  of 
the  claim  of  Major  William  H.  Bussell  for  travelling  allowances  from 
Los  Angelos,  in  California,  to  Fulton,  Missouri,  and  assigning  your 
reasons  for  the  disallowance.  In  reply,  I  have  to  state,  that  you  seem 
to  have  overlooked  the  fact  of  Major  Bussell's  having  been  duly 
recognized  by  the  proper  officers  of  the  government  to  have  been  in 
the  service  of  the  United  States  as  an  officer  of  the  battalion  raised  by 
Lieut.  Col.  Fremont  in  California,  as  shown  by  his  accounts  adjusted 
and  paid  through  your  office.  It  is  true  he  left  California  in  March, 
1847,  with  despatches  for  the  War  Department,  under  orders  from 
his  commanding  officer,  addressed  to  him  as  ^'  secretary  of  state  of 
California,"  but  the  history  of  the  country  in  relation  to  the  war 
with  Mexico  in  California  establishes  the  fact  that  no  other  than  a 
military  government  existed  there.  Colonel  Fremont,  as  governor  of 
California,  held  his  appointment  as  a  military  officer ;  and  Major 
Bussell,  in  virtue  of  his  commission,  was  appointed  his  secretary  of 
state,  and  as  such  dared  not  disobey  his  orders.  The  battalion  was 
not  disbanded  or  discharged  from  service  until  April,  1847,  as  the 
records  of  the  Adjutant  General's  office  will  prove.     I  endeavored  to 

Srocure  the  evidence,  but  it  could  not  be  found.  In  March  23,  1847} 
[ajor  Bussell  was  detached  under  orders,  which  are  now  on  the  files 
of  your  office,  to  perform  a  special  duty,  and  whilst  so  engaged  and 
absent  from  his  post  the  battalion  was  disbanded.  There  is  abundant 
evidence  on  the  nles  of  the  War  Department  to  show  the  recognition 
of  the  battalion.  Colonel  Fremont  himself,  and  many  of  his  officers, 
were  mustered  and  recognized  by  the  Secretary  of  War,  and  under 
the  same  authority  Major  Bussell  received  his  pay,  &c.  Hence  he  was 
considered  as  honorably  discharged ;  and  it  is  not  customary  to  give  to 
officers  written  discharges,  therefore  none  in  his  case  can  be  produced. 
In  regard  to  the  objection  raised  by  you  as  to  residencey  I  have  only 
to  remark  that  the  numerous  decisions  on  that  point  are  so  generally 
understood,  it  would  be  a  waste  of  time  to  enter  at  large  upon  the 
subject ;  and  it  is  presumed  the  oath  of  Major  Bussell,  appended  to 
his  account,  should  be  regarded  as  of  paramount  importance  to  the 
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loose  inferences  and  surmises  suggested  in  your  letter.  It  is  enougli 
to  say :  he  resided  at  Fulton,  when,  in  1832,  he  engaged  in  the  Black 
Hawk  war ;  he  resided  there  in  1837,  when  he  raised  and  equipped, 
at  his  own  expense,  a  company  of  mounted  volunteers,  and  com- 
manded them  in  the  Florida  war.  He  resided  there  in  1841,  when 
he  was  appointed  by  President  Harrison  marshal  of  the  district  of 
Missouri.  He  resided  there  in  1846,  when  he  joined  Colonel  Fremont, 
in  California;  and  he  resided  there  in  1848,  when  he  was  appointed  a 
delegate  to  the  Philadelphia  convention  ;  and  in  1851 ,  when  he  was 
nominated  and  unanimously  confirmed  as  collector  of  the  port  of 
Monterey,  in  California.  During  all  this  time  he  pursued  his  pro- 
fessional avocations  as  an  attorney-at-law  at  that  place,  and,  moreover, 
exercised  his  political  privilege  of  voting,  and  was  atone  time  a  member 
of  the  legislature  of  Missouri.  The  most  of  these  facts  are  of  easy 
proof  from  the  records  of  your  own  oiBce  and  others.  His  wife  and 
children  and  servants  all  reside  there.  How,  then,  can  it  be  inferred 
that  he  was  a  resident  of  Los  Angelos  ? 

The  law  quoted  by  you  is  too  plain  and  obvious  to  admit  of  donU 
as  to  its  meaning.  The  principle  of  the  law,  and  unquestionably  the 
intention  of  the  legislature,  was  to  secure  to  those  who  were  or  had 
been  engaged  in  the  public  service  when  discharged,  the  means  of 
paying  their  expenses  to  their  homes  and  families.  It  was  a  just  and 
humane  provision,  and  I  feel  assured  it  never  entered  into  the  minds 
of  its  framers  that  any  other  construction  could  have  been  given  to  it. 

Should  you  not  concur  in  the  views  herein  expressed,  I  respectfally 
ask  its  reference  to  the  Second  Comptroller  of  the  Treasury. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

R'D  BDRGESS, 
Attorney  of  Major  RuastU. 

P.  Clayton,  Esq., 

Second  Auditor, 


ClXTDAD  DE  L06  AnQELOS, 

JUarch  20,  1847. 

Sir  :  You  are  hereby  ordered,  at  the  head  of  a  party  of  about  fifteen 
men,  to  repair,  with  as  little  delay  as  possible,  to  the  United  States  on 
business  confided  to  you  by  written  and  oral  instructions  already  com- 
niunicated. 

The  company  will  obey  you  as  leader  or  commander,  and  Mr.  Wil- 
liam Knight  will  act  as  your  pilot  or  guide. 

The  quartermaster.  Major  Snyder,  the  commissary.  Major  Hensley, 
and  Captain  Bichard  Owings,  of  the  California  battalion,  will  furnish 
you  with  everything  in  their  respective  departments  that  may,  in  yonr 
judgment,  be  considered  necessary  to  enable  you  to  make  your  journey 
safe  and  prosperous.  Captain  Wilson,  of  the  ordnance  department, 
will  furnish  you  such  arms  and  ammunition  as  you  may  need. 

Very  respectfully, 

J.  C.  FREMONT, 
Oov.  of  Cali/omia,  and  Lieut.  Col.  U.  S.  Army. 
Wh.  H.  Russell,  Esq., 

Se  ^retary  of  State  <^  Colifomia. 
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Trbasubt  Depaktmknt^ 
Third  Auditor's  Office^  March  5,  1856. 

I  certify  that*  the  foregoing  is  a  true  copy  from  the  original  on  file 
in  this  office. 

BOBT.  J.  ATKINSON,  AudUw. 


ClUDAD  DE  LOS  AnGELES, 

Upper  California^  March  20,  184T. 

Dear  Sib  :  The  difficulty  of  remitting  silver  coin,  the  only  circu- 
lating medium  we  have  in  this  Territorv,  compels  me  to  ask  of  yon 
the  favor  that  you  will  furnish  to  the  bearer,  C!olonel  William'  H. 
Bussell,  secretary  of  State,  funds  sufficient  to  enable  him  to  prosecute 
his  journey  to  the  United  States,  whither  he  is  despatched  by  me,  with 
a  party  of  fifteen  men,  on  business  that  I  regard  of  primary  import- 
ance to  the  interests  of  our  common  country. 

The  n^de  of  repayment  you  can  arrange  so  as  to  subject  you  to  the 
least  possible  inconvenience. 

I  am,  with  considerations  of  very  high  respect,  your  obedient  ser- 
vant, J.  C.  FREMONT, 

Governor  of  California. 

His  Excellency  Charles  Bent  and  others, 

Oovernor  of  New  Meocico, 


Treasurt  Department, 
Comptroller' $  Office^  March  13,  1851, 

Sm  :  Tour  official  bond  having  been  received  and  approved,  your 
commission  as  collector  of  the  customs  for  the  district,  and  inspector 
of  the  revenue  for  the  port  of  Monterey,  in  the  State  of  California,  is 
herewith  handed  to  you.  Before  entering  upon  the  discharge  of  the 
duties  of  your  office,  you  will  take  the  oath  prescribed  by  law,  in  ac- 
cordance with  the  enclosed  form,  before  some  jud^e  or  magistrate 
authorized  to  administer  oaths  within  your  collection  district,  and 
have  the  official  character  and  signature  of  such  officer  certified  by  the 
clerk  of  a  court  of  record  of  the  proper  county,  under  his  seal  of  office, 
and  you  will  please  transmit  the  same  so  certified  forthwith  to  this 
office. 

Very  respectfully, 

ELISHA  WHITTLESEY, 

Comptroller. 

Wm.  H.  Bussell,  Esq.,  Present. 


Adjutant  General's  Office, 

Waehingtouj  April  2,  1866. 

Sir:  In  compliance  with  your  verbal  request,  I  transmit  herewith 
a  copy  of  an  order  issued  by  General  S.  W.  Kearney,  March  1, 1847, 

Bep.  0.  0. 
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directing  the  muster  into  service,  under  the  law  of  May  13,  and  the 
supplemental  law  of  June  18, 1846,  of  such  men  of  Lieutenant  Colonel 
Jonn  C.  Fremont's  battalion  of  Galifomia  volunteers  as  might  be 
willing  to  continue  in  service  under  the  conditions  recited  in  the  laws 
specified,  and  the  discharge  of  the  remainder.  The  records  of  this 
office  afford  no  evidence  that  any  of  these  volunteers  elected  to  remain 
in  service. 

Very  respectftdly,  your  obedient  servant, 

S.  COOPER, 
Adjutant  Oenerd. 
BiCHABD  BuRGRSS,  Esq., 

Wctshington^  V.  C. 


Tbxasubt  Depa&tiisnt, 
Second  Auditor's  Office,  April  11, 1856. 

I  certify  that  it  appears  from  the  records  of  this  office  that  Colonel 
J.  C.  Fremont,  in  command  of  the  California  battalion  of  volunteers 
during  the  Mexican  war,  and  William  N.  Loker,  adjutant  of  said 
battalion,  were  mustered  out  of  service  on  the  19th  April,  1847. 

P.  CLAYTON, 

Second  Audiior. 


Extract  from  orders  No.  2,  headquarters  IQth  MUUary  Departmenij 

dated  March  1,  1847. 

[Orders  No.  2.]  Headquarisbs  IOxh  Mil.  Dspt., 

ifon^^,  March  1, 1847. 

1.  With  a  view  to  regular  payment,  it  is  necessary  that  the  bat- 
talion of  California  volunteers,  now  under  the  command  of  Lieutenant 
Colonel  Fremont  of  the  army,  and  stationed  at  the  Ciudad  de  loi 
Angeles,  if  not  originally  mustered  under  the  law  of  May  13,  and  the 
sup|)lemental  law  of  June  18,  1846,  should  now  be  mustered  into 
service  under  those  laws.  This  muster  will  be  made  at  once  by  Lien- 
tenant  Colonel  Fremont.  Should  any  men  of  that  battalion  be  nn- 
willing  to  continue  in  service  tmder  the  above  named  laws,  they  will 
be  conducted  by  Lieutenant  Colonel  Fremont  to  Terba  Buena,  via 
Monterey,  and  be  there  discharged. 

2.  Lieutenant  Gillespie,  of  the  marines^  now  serving  with  the  bat- 
talion of  California  volunteers,  is  relieved  from  that  duty ;  he  will 
repair  to  Washington  city,  and  will  report  himself  to  the  commanding 
officer  of  his  corps. 

By  order  of  Brigadier  General  S.  W.  Kearney. 

H.  S.  TURNEB, 
Captain,  A.  A.  A.  General. 
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Adjutant  General's  Offiob^ 

Jprtl  2,  1856. 

I  certify  that  the  foregoing  is  a  true  extract. 

8.  COOPER, 
Adjutant  General. 


To  all  tahom  it  may  concern j  greeting  : 

Having,  by  authority  of  the  President  and  Congress  of  the  United 
States  of  North  America,  and  by  right  of  conquest,  taken  possession 
of  that  portion  of  territory  heretofore  known  as  tipper  and  Lower 
California,  and  having  declared  the  same  to  be  a  Territory  of  the' 
United  States,  under  the  name  of  the  Territory  of  California,  and 
having  established  laws  for  the  government  of  the  said  Territory : 

I,  Kobert  F,  Stockton,  governor  and  commander-in-chief  of  the 
same,  do,  in  virtue  of  the  authority  in  me  vested,  and  in  obedience  to 
the  aforementioned  laws,  appoint  William  H.  Russell,  esq.,  secretary 
of  the  Territory  of  California  until  the  President  of  the  United  States 
shall  otherwise  direct. 

Given  under  my  hand  and  seal  on  this  sixteenth  day  of  January, 
anno  Domini  one  thousand  eight  hundred  and  forty-seven,  at  the 
"  Ciudad  de  los  Angeles." 

R.  F.  STOCKTON, 

GovemoTy  dec. 


Treasury  Dbpartbcent, 
Second  Auditor's  Office^  April  16,  1851. 

Sir  :  The  claim  of  William  H.  Russell,  late  major  of  the  California 
liattalion  of  volunteers,  under  the  command  of  Lieutenant  Colonel  J, 
C.  Fremont,  for  travelling  allowances  from  Los  Angeles,  California,  to 
Fulton,  Missouri,  amounting  to  $633  22,  presented  by  you  on  his 
behalf,  has  been  examined  and  disallowed  mr  the  following  reasons : 

I  have  not  been  able  to  find  any  evidence  showing  that  Major  Wm. 
H.  Russell  was  regularly  discharged  from  the  battalion  of  volunteers 
in  which  he  served.  The  time  and  place  of  his  discharge  are  unknown 
to  this  office.  I  find  he  left  California  in  the  month  of  March,  1847, 
with  despatches  for  the  War  Department,  under  orders  from  Lieutenant 
Colonel  J.  C.  Fremont,  addressed  to  him,  not  as  major  of  the  battalion, 
but  as  "  Secretary  of  State  for  California."  Whether  he  was  still 
considered  as  attached  to  the  battalion,  or  not,  I  have  had  no  means 
of  judging. 

By  the  15th  section  of  the  act  29th  January,  1813,  an  officer  or 
soldier,  when  honorably  discharged  from  the  service,  shall  be  allowed 
liis  pay  and  rations  or  an  equivalent  in  money,  for  such  term  of  time 
ds  shall  be  sufficient  for  him  to  travel  from  the  place  of  discharge  to 
the  place  of  his  residence,  computing  at  the  rate  of  twenty  miles  to  a 
day. 
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The  law  requires  an  officer  as  well  as  a  soldier  to  be  honorably  dis- 
charged from  the  service,  before  he  can  avail  himself  of  the  benefits  of 
the  act.  Major  Russell  does  not  show,  nor  do  the  records  show,  that 
he  was  discharged,  and,  in  the  absence  of  such  proof,  and  taking  into 
consideration  that  he  was.acting  as  major  of  the  California  battalion, 
not  by  any  authority  of  the  United  States,  but  under  the  orders  of 
Lieutenant  Colonel  J.  C.  Fremont,  who  gave  him  his  commission  as 
major,  and  from  whom  he  accepted  said  commission,  I  am  incliDed 
to  the  opinion  Major  Bussell  cannot  claim  the  benefit  of  the  act  of 
January,  1813. 

Again^  the  California  battalion  of  volunteers  were  not  only  raised 
but  discharged  in  California.  Major  Bussell  was  in  California  at  the 
time  the  battalion  was  raised  ;  how  long  before  that  period  he  was  in 
that  section  of  country  I  have  no  means  of  knowing.  He  accepts  his 
commission  as  major  in  California,  and  in  his  accounts  rendered  to 
this  office  for  adjudication  he  claims  travelling  allowances  from  Los 
Angeles^  California,  to  Fulton,  Missouri,  his  place  of  residence.  The 
inference  therefore  is,  that  Los  Angeles  was  his  place  of  discharge, 
although  he  does  not  so  state. 

That  California  was  his  residence  at  the  time  he  accepted  his  com- 
mission from  Lieutenant  Colonel  J.  C- Fremont,  as  major  of  the  Cali- 
fornia battalion,  and  his  home  at  Fulton,  Missouri,  appears  to  be  clear 
from  the  facts  of  the  case.  Misapprehension  arises  m  supposing  that 
a  man's  home  and  residence  are  synonymous.  It  is  compatible  with 
reason  to  say  that  a  person's  home  and  residence  may  be  at  different 
sections  of  the  country  at  the  same  period  of  time.  Major  Russell's 
home  may  be,  it  is  true,  at  Fulton,  Missouri,  but  I  conceive  his  resi- 
dence was  in  California,  for,  from  the  order  to  him  by  Lieutenant 
Colonel  J.  C.  Frimont,  he  is  designated  as  "  Secretary  of  State  for 
California." 

I  do  not  believe  that  the  act  of  January,  1813,  ever  contemplated 
travelling  allowances  to  officers  beyond  their  place  of  residence ;  nor 
can  I  see  by  what  mode  of  reasoning  the  government  is  under  obliga> 
tion  to  transport  officers  to  their  homes,  when  their  residence  where 
they  accepted  their  commissions  were  at  different  places.  The  practice 
of  the  accounting  officers  has  been  to  allow  travelling  pay  only  from 
the  place  of  discharge  to  the  place  of  residence,  in  the  words  of  the 
law. 

Major  Bussell  claiming,  as  a  discharged  officer  in  California,  travel- 
ling allowances  from  Los  Angeles,  California,  to  Fulton,  Missouri,  I 
am  of  opinion,  is  not  entitled  thereto,  for  the  reasons  I  have  folly 
stated  in  this  letter. 

Very  respectfully,  your  obedient  servant, 

P.  CLAYTON, 
Second  AucUtcr, 

BiCHARn  BuROESs,  Esq., 

CUy  of  WcLshington,  D.  0. 
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CIRCUIT  COURT,  APRIL  TERM,  1851.— TRIALS,  No.  38. 

The  United  States  vs.  Joseph  White,  John  McColqan,  Wm.  P.  Wktte. 

Plaintiff* 8  prayers. 

The  United  States,  plaintiffs,  by  Z.  Collins  Lee,  their  attorney,  pray 
the  court  to  instruct  the  jury — 

1.  That  the  defendant,  Joseph  White,  whose  emoluments  and  pay 
were  fixed  by  law  as  navy  agent,  is  not  entitled  in  this  case  to  any 
extra  compensation,  nor  any  extra  allowance  for  the  disbursement  of 
the  public  money. — (See  act  3d  March,  1839,  sec.  8.) 

2.  That  the  Secretary  of  the  Navy  had  not  the  power,  under  the  laws 
or  regulations  of  the  navy,  to  appoint  the  defendant  '^  acting  purser/' 
no  such  office  being  authorized  by  Congress. 

3.  That  Congress  had  prohibited  any  person  from  acting  as  purser 
who  shall  not  have  been  first  nominated  and  appointed  by  and  with 
the  advice  and  consent  of  the  Senate,  and  given  oond.  The  defendant 
is  therefore  not  entitled  to  the  pay  claimed  by  him  as  *' acting  purser" 
in  this  case,  as  he  was  not  appointed  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  never  gave  a  bond  as  required  by  law. — (See 
act  30th  March,  1812,  sec.  6.) 

CiyiirVs  opinion. 

This  case  must  be  governed  by  the  acts  of  Congress  of  1839  and 
1842.  The  decisions  of  the  Supreme  Court  in  relation  to  cases  of 
this  description,  made  previous  to  the  passage  of  these  two  laws,  do- 
not  therefore  apply  ;  under  these  acts  of  Congress,  an  officer  with  a 
fixed  salary  is  not  entitled  to  any  additional  compensation  for  extra 
services,  unless  it  is  provided  for  by  law  or  by  the  regulation  of  an 
officer  of  the  government  authorized  by  law  to  make  it.  And  the 
regulation  authorized  by  these  acts  we  understand  to  be  a  general 
regulation,  fixing  prospectively  the  additional  compensation  for  spe- 
cified services  within  the  limits  prescribed  by  law,  and  graduating  it 
in  different  places  as  he  may  in  his  discretion  seem  just  and  most  ad- 
visable tor  the  public  interest.  He  is  not  authorized  to  give  or  refuse 
compensation  at  his  discretion  or  pleasure  in  each  particular  instance 
after  the  service  is  performed  ;  for  that  would  open  the  door  to  favor- 
itism and  partiality  which  it  was  the  object  of  the  laws  to  prevent. 

A  navy  agent,  therefore,  is  not  entitled  to  compensation  oeyond  his 
salary  as  fixed  by  law  for  any  extra  services,  although  such  services 
may  be  out  of  the  district  for  which  he  is  appointed,  and  may  more 
properly  appertain  to  the  duties  of  another  navy  agent,  or  even  to  an 
officer  of  the  government  filling  an  office  of  a  different  character. 

His  salary  is  the  only  compensation  for  services  required  of  himr 
and  performed  by  him,  if  he  holds  no  other  office  or  appointment. 

The  credits  and  set-off  claimed  by  the  defendant  must  be  tried  and 
determined  upon  these  principles. 

1.  He  is  not  entitled  to  extra  compensation  for  the  disbursing  money 
under  the  orders  of  the  Navy  Department  to  pay  for  articles  delivered 
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or  purchased  out  of  his  district.  Aud  it  makes  no  difference  in  this 
respect  whether  they  be  purchased  by  himself  or  by  any  other  person 
under  the  orders  of  the  department.  The  item  of  |1,149  84  most 
therefore  be  disallowed. 

2.  Neither  is  he  entitled  to  the  credit  of  |742  50  for  the  hire  of  a 
porter  while  he  held  the  office.  The  services  of  such  a  person  in  the 
office  of  a  navy  agent  would  indeed  seem  to  be  necessary,  and  the 
Secretary,  we  think,  had  the  power,  by  a  general  regulation  upon  the 
subject,  to  have  made  a  reasonable  allowance  to  provide  one.  But  m 
he  has  not  done  so,  the  credit  claimed  cannot  be  allowed. 

3.  Nor  can  he  set  off  the  sum  of  $810  99  for  services  as  pension 
Agent.  Undoubtedly  an  appointment  as  pension  agent  is  a  distinct 
one  from  that  of  navy  agent ;  and  if  by  law  or  regulation  any  com- 
pensation was  allowed  to  a  pension  agent,  the  defendant  would  be 
entitled  to  it.  But  the  act  of  April  20,  1836,  in  express  terms  forbids 
any  compensation  to  be  made  for  the  payment  of  pensions  without 
authority  of  law. 

It  is  true  that  at  that  time  the  public  money  was  deposited  in  banks 
and  the  pensions  paid  by  them.  But  this  provision  shows  that  it  was 
the  intention  of  Congress  that  this  duty  should  always  be  superadded 
to  the  duties  of  some  other  appointment  or  office. 

The  act  of  February  23,  1840,  authorizes  pension  agents  to  take 
certain  fees  from  the  parties  interested  for  administering  oaths,  but 
gives  them  nothing  more.  And  the  first  act  which  authorizes  com- 
pensation by  the  public  is  the  act  of  February  20,  1847  ;  and  by  this 
act  the  Secretary  of  War  was  authorized  to  allow  a  sum  not  exceeding 
two  per  cent,  for  the  paymient  of  pensions ;  the  whole  allowance  to 
any  one  agent  not  to  exceed  one  thousand  dollars  in  any  one  year.  It 
does  not,  however,  appear  that  the  Secretary  of  War,  or  Secretary  of 
the  Interior,  who  has  succeeded  to  the  power  of  the  Secretary  of  War 
in  this  respect,  has  exercised  the  discretionary  power  conferred  by  this 
law,  or  made  any  regulation  upon  the  subject.  This  item  also  must 
therefore  be  disallowed. 

4.  But  he  is  entitled  to  set  off  the  sum  of  $5,328  08  for  his  salary 
as  acting  purser  to  the  naval  establishment  at  Annapolis. 

The  Secretary  of  the  Navy  had  a  right  to  appoint  a  purser  ad  in- 
terim^  usually  called  acting  purser,  to  discharge  the  duties  of  purser 
at  this  establishment,  if  the  demand  of  the  public  service  elsewhere, 
or  any  other  sufficient  cause,  put  it  out  of  his  power  to  employ  a  purser 
regularly  appointed.  The  court  is  bound  to  presume  that  the  power 
in  this  instance  was  exercised  under  circumstances  that  justified  the 
appointment  of  the  defendant  as  acting  purser.  He  performed  all  the 
duties  of  purser  at  the  naval  establishment ;  settled  his  accounts  with 
the  proper  officer  at  Washington  as  such,  and  not  as  navy  agent ;  and 
was  recognized  as  acting  purser  in  the  reports  to  Congress  concerniDg 
certain  expenditures  chargeable  to  that  branch  of  the  service. 

The  act  of  Congress  fixes  the  salary  of  purser,  when  not  otherwise 

Provided  for,  at  $1,500  a  year.  As  the  defendant  performed  all  the 
uties  of  the  office,  and  performed  them  in  the  name  and  in  the 
character  of  purser,  he  is  entitled  to  the  compensation  which  the  law 
has  provided  for  such  services. 
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The  circomiBtance  that  he  held  the  office  of  navy  agent  at  the  same 
time  can  make  no  difference.  There  is  no  law  which  prohibits  a  per- 
son from  holding  two  offices  at  the  same  time.  As  a  matter  of  policy 
it  would  certainly  be  highly  objectionable  in  most  cases,  as  a  perma- 
nent arrangement.  But  in  the  absence  of  any  legal  provision  to  the 
contrary,  this  appointment  was  valid.  Indeed,  it  often  happens  that  in 
unexpected  contingencies,  and  for  temporary  purposes,  the  appointment 
of  a  person  already  in  office  to  execute  the  duties  of  another  office,  is 
more  convenient  and  useful  to  the  public  than  to  brinjz  in  a  new  officer 
to  execute  the  duty ;  and  if  the  duties  of  the  second  office  are  performed 
and  the  law  has  fixed  the  compensation  which  it  deemed  just  for  such 
services,  it  cannot  be  material  whether  they  are  rendered  by  one  hold- 
ing another  office  or  not,  provided  they  are  faithfully  discharged. 

5.  He  is  also  entitled  to  the  $69  83  for  office  rent  and  clerk  hire  for 
the  twenty-five  days  which  intervened  between  the  day  of  his  dismissal 
and  the  expiration  of  his  quarter.  He  was  entitled  to  office  rent  and 
clerk  hire,  and  the  shortest  period  for  which,  according  to  the  usual 
course  of  business,  he  could  rent  an  office  or  engage  a  clerk,  was  by 
the  quarter  ;  and  if  before  the  expiration  of  the  time  it  was  deemed 
proper  to  remove  him  from  office, 'his  successor  was  entitled  to  the  use 
of  tne  office  and  the  services  of  the  clerk  until  the  end  of  the  quarter. 
They  were  engaged  for  the  use  of  the  officer  and  not  of  the  defendant 
individually.  And  as  he  had  a  right  to  engage  them  by  the  quarter, 
the  expense  justly  belongs  to  the  office,  and  ought  not  to  fall  upon  the 
individual. 

He  is  also  clearly  entitled  to  the  small  item  of  $30  paid  to  Midship- 
man Beany,  and  the  objection  to  this  item  has  very  properly  been 
abandoned  by  the  government. 

It  is  unnecessary  to  notice  the  remaining  item  of  the  defence,  as  it 
has  been  properly  withdrawn  by  the  defendant ;  and  as  the  alleged 
error  in  omitting  to  credit  himself  in  his  navy  agent's  account  with 
the  sum  of  $661  10,  which  he  transferred  to  his  debit  in  his  purser's 
account,  does  not  appear  on  the  face  of  the  account,  and  as  their  credit 
was  not  presented  and  rejected,  it  is  not  open  to  investigation  here. 
If  the  error  exists,  it  may  be  discovered  by  an  examination  of  the  ac- 
counts at  Washington,  and  without  doubt  would  be  readily  corrected 
by  the  accounting  officers. 

The  jury  will  find  their  verdict  for  the  balance  due  to  the  govern- 
ment, after  deducting  the  credits  and  setroff  to  which  the  defendant  is 
entitled,  as  hereinbefore  stated. 

Thb  United  States  of  America, 

District  of  Maryland y  to  wU : 

I,  Thomas  Spicer,  clerk  of  the  circuit  court  of  the  United  States  for 
the  fourth  circuit  in  and  for  the  Maryland  district,  do  hereby  certify 
that  the  foregoing  is  a  true  copy  of  the  original  on  file  among  the 
records  and  proceedings  of  the  circuit  court  aforesaid. 

I  hereunto  subscribe  my  name  and  affix  the  seal  of  the  said  circuit 
court  this  twenty-eighth  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-four. 

[L.  8.]  THO.  SPIOEB, 

Circuit  Clerk. 
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The  15th  section  of  the  act  approved  29th  January,  1813,  proyides: 
^  ^  That  whenever  any  officer  or  Boldier  shall  be  discharged  from  the 
service,  except  by  way  of  punishment  for  an  offence,  he  shall  be  allowed 
his  pay  and  rations,  or  an  equivalent  in  money,  for  such  term  of  time 
as  shall  be  sufficient  for  him  to  travel  from  his  place  of  dischargt  to 
the  place  of  his  reaidencey  computing  at  the  rate  of  20  miles  per  day  " 

The  9th  section  of  the  act  of  13th  May,  1846,  provides:  "That 
whenever  the  militia  or  volunteers  are  called  and  received  into  the 
service  of  the  United  States,  under  the  provisions  of  this  act,  thej 
shall  have  the  same  organization  of  the  army  of  the  United  States, 
and  shall  receive  the  same  pay  and  allowances,"  &c. 

The  10th  section  of  the  act  approved  17th  June,  1846,  directs  that 
the  non-commissioned  officers,  &c.,  of  volunteers  and  militia,  whec 
called  into  the  service  of  the  United  States,  shall  be  entitled  to  re- 
ceive fifty  cents  in  lieu  of  subsistence,  &c.,  for  every  twenty  miles,  by 
the  most  direct  route,  from  the  period  of  leaving  their  homes  to  the 
place  of  general  rendezvous,  and  from  the  place  of  discharge  back  tc 
their  hombs. 

The  joint  resolution,  No.  9,  approved  16th  June,  1848,  provides  for 
the  USUAL  pay  and  travelling  allowances  from  the  time  they  left;  their 
homes,  &c.,  and  from  the  place  where  they  were  mustered  out  of  ser- 
vice until  they  reach  their  homes. 

Under  the  provisions  of  the  above  recited  acts,  Colonel  William  H. 
Russell,  late  of  the  California  battalion  of  mounted  volunteers,  then 
commanded  by  Lieutenant  Colonel  Fremont,  claims  his  travelling 
allowances  from  Los  Angeles,  the  place  where  discharged^  to  Fulton^ 
Missouri,  the  place  of  his  rbsidbnce,  under  the  following  circum- 
49tance8,  viz : 

In  the  spring  of  1846  he  was  chosen  to  conduct  and  command  a 
party  of  emigrants  from  Missouri  to  California.  The  men  composing 
this  party  subsequently  constituted  more  than  half  of  the  California 
battalion.  In  the  month  of  October,  1846,  Bussell  joined  Fremont 
at  the  mouth  of  San  Francisco  bay.  He  there  informed  Bussell  of  the 
war  with  Mexico,  and  solicited  him  to  accept  the  appointment  of 
major  of  ordnance.  He  did  so ;  and  most  of  his  party  enlisted  as  pri- 
vates, and  continued  in  active  service,  uninterruptedly,  under  Fremont, 
until  he  left  the  country,  finally,  on  the  23d  March,  1847,  by  the  order 
•of  Colonel  Fremont,  to  bear  despatches  to  the  government  at  Wash- 
ineton.  Before,  however,  Fremont  had  been  appointed  military  goj- 
ernor,  and  Bussell  his  military  secretary  of  state.  He  arrived  in 
Washington  in  July  or  August,  1847,  then  returned  to  and  remained 
at  his  residence  or  home,  at  Fulton.  But  before  he  left  California 
General  Kearney  had  issued  orders  for  the  disbandment  of  the  bat- 
talion, which  was  carried  into  effect  on  the  19th  April,  1847.  Whilst 
in  Washington,  his  pay  accounts,  from  the  date  of  his  original  ap-' 
pointment  to  the  day  he  left  California,  were  paid  by  the  special 
authority  of  the  Secretary  of  War,  Governor  Marcy,  in  the  latter  part 
of  1847,  and  during  the  year  1848,  he  received  three  months'  extra 
pay,  &c. 

The  accounting  officers  reject  his  claim  for  travelling  allowances  on  | 
the  grounds  stated  in  their  letters  herewith,  Nos.  1  and  2.    I  con- 
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aider  their  decisions  upon  such  grounds  wholly  untenable.  The  in- 
tention of  the  legislature  was  unquestionably  to  provide  the  means 
to  those  who  entered  the  public  service  and  endurcKi  the  toils  and  pri- 
vations, and  risked  life  and  limb  therein — ^the  means  of  returning  to 
their  homes  without  expense.  It  was  a  humane  and  just  provision , 
and  in  this  view  of  the  case,  surely  the  Treasury  construction  in  re- 
gard to  residence  is  not  such  as  the  framers  of  the  law  intended ; 
besides,  Bussell,  at  the  time  of  his  ap^intment  by  Fremont,  was  a 
mere  traveller  or  sojourner  in  California,  as  is  proved  by  the  fact  of 
his  return  to  his  home,  in  Missouri,  at  the  close  of  the  war,  &o. ;  and 
it  may  probably  be  that  in  joining  Fremont  and  accepting  his  com- 
mission was  to  obtain  the  means  of  returning  to  his  home,  under  the 
promise  implied  by  the  acts  above  referred  to. 

The  oath  of  Bussell  to  his  account  should  at  least  be  regarded  as  of 
paramount  authoritv  to  the  vague  inferences  and  surmises  of  the 
Auditors,  as  to  his  place  of  residence.  He  resided  in  Fulton  when,  in 
1832,  he  engaged  in  the  Black  Hawk  war ;  he  resided  there  in  1837, 
when  he  raised  and  equipped,  at  his  own  expense,  a  company  of 
mounted  volunteers,  and  commanded  them  in  the  Florida  war ;  he 
resided  there  in  1841,  when  he  was  appointed  by  President  Harrison 
marshal  for  the  district  of  Missouri ;  ne  resided  there  in  1846,  when 
he  joined  Fremont  in  California ;  he  resided  there  in  1848,  when  he 
was  appointed  a  delegate  to  the  Philadelphia  convention,  and  in  1857, 
when  he  was  appointed  collector  of  the  port  of  Monterey,  in  Califor- 
nia; and  during  all  this  time  he  pursued  his  professional  avocations 
as  an  attorney  at  law  at  that  place,  and  exercised  his  political  privi- 
lege of  voting,  and  as  a  member  of  the  legislature.  His  homestead 
was  there ;  wife,  children,  and  servants,  iSl  remained  there.  How 
then  could  it  be  inferred  that  his  residence  was  at  Los  Aneeles  ? 
From  the  decision  of  the  accounting  officers  of  the  Treasury  i  have 
taken  an  appeal  to  the  Attorney  General  as  to  the  legal  interpretation 
of  the  acts  of  Congress  referred  to,  or,  in  other  words,  as  to  the  legal 
meaning  of  the  term  re^tcfence,  to  which  objection  is  taken. 

B.  BUBGESS. 

WASHiNGTOir^  July  31, 1851. 
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Dbcbmver  15,  1857. — Gommitted  to  a  Ck>minittee  of  the  Whole  Hoaae,  made  the  order  vT 

the  day  for  to-morrow,  and  ordered  to  be  printed. 


The  Court  of  Claihs  submitted  the  following 

REPORT. 

To  the  honoraiie  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

NATHANIEL  WILLIAMS  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  brief. 

3.  United  States  Solicitor's  brief. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r        -,   seal  of  said  Court  at  Washington,  this  seventh  day  of  Decern - 
^  L^-  ^'J  ber,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims, 


To  the  honoraUe  the  Judges  of  the  Court  of  Claims : 

The  petition  of  Nathaniel  Williams,  of  the  city  of  Baltimore,  in  the 
State  of  Maryland^  respectfully  represents  unto  your  honors : 

That  this  petitioner  had  for  some  years  been  a  private  in  a  volun-^ 
teer  company  attached  to  the  fifth  regiment  of  the  Maryland  militia^ 
and,  although  exempted  from  the  performance  of  militia  duty  by  hold- 
ing the  appointment  of  senator  in  the  State  legislature  during  its 
sessions,  he  joined  his  company,  then  in  the  service  of  the  United 
States,  and  was  at  the  battle  of  North  Point,  on  the  12th  day  of  Sep- 
tember, 1814.  He  there  received  a  severe  and  dangerous  wound; 
whereon  the  surgeon  of  the  regiment  reported  him  to  be  two-thirds 
disabled. 
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The  following  act  of  Oongress  was  pasaed  on  the  24tli  of  April, 

1816: 

AN  ACT  to  increase  the  pensioos  of  invalids  in  certain  cases ;  for  tlie  relief  of  inTalids  of 
the  militia  ;  and  for  the  appointment  of  pension  agents  in  those  States  where  there  ib 
no  oommissioner  of  loans. 

Sec.  1.  BeU  enacted  by  (he  Senate  and  House  of  JRepreaeniaiives  of 
the  United  States  of  America  in  Congress  assembled ^  That  all  persons 
of  the  ranks  hereinafter  named,  who  are  now  on  the  military  pension 
roll  of  the  United  States,  shall,  from  and  after  the  passage  ot  this  act, 
be  entitled  to  and  receive,  for  disabilities  of  the  highest  degree^  the 
following  snms,  in  lien  of  those  to  which  they  are  now  entitled,  to  wit: 
a  first  lieutenant,  serenteen  dollars ;  a  second  lieutenant,  fifteen  dol- 
lars; a  third  lieutenant,  fourteen  dollars;  an  ensign^  thirteen  dollars; 
and  a  non-commissioned  officer,  musician,  or  private,  eight  dollars 
per  month ;  and  for  disabilities  of  a  degree  less  than  the  highest,  a 
sum  proportionably  less. 

Sec.  2.  And  he  it  further  enacted^  That  all  persons  of  the  aforesaid 
ranks,  who  may  hereafter  be  placed  on  the  military  pension  roll  of 
the  United  States,  shall,  according  to  their  ranks  and  degrees  of  disa- 
bilities, be  placed  on  at  the  aforesaid  rates  of  pensions,  in  lieu  of  those 
heretofore  established :  Provided^  That  nothing  herein  contained  shall 
be  construed  to  lessen  the  pension  of  any  person  who,  by  special  pro- 
vision, is  entitled  to  a  higher  pension  than  is  herein  provided. 

Sec.  3.  And  he  it  further  eTiactedy  That  all  laws  and  regulations 
relating  to  the  admission  of  the  officers  and  soldiers  of  the  regular 
army  to  be  placed  on  the  pension  roll  of  the  United  States,  shall,  and 
they  are  hereby  declared  to  relate  equally  to  the  officers  and  soldiers 
of  the  militia,  whilst  in  the  service  of  the  United  States. 

Sec.  4.  And  he  it  further  enacted,  That  the  Secretary  for  the  De- 
partment of  War  be,  and  is  hereby,  authorized  and  required  to  ap- 
point some  fit  and  proper  person  in  those  States  and  Territories  where 
there  is  no  commissioner  of  loans,  and  also  in  the  district  of  Maine,  to 
perform  the  duties  in  those  States  and  Territories  and  in  said  district, 
respectively,  relating  to  pensions  and  pensioners,  which  ^re  now  re- 
quired of  said  commissioners  in  their  respective  States. 

Approved,  April  24,  1816. 

Pursuant  thereto  the  Secretary  of  War  placed  this  petitioner  on  tke 
pension  roll,  by  his  warrant  bearing  date  the  5th  day  of  July,  1816, 
as  follows : 


WAR  DEPARTMENT.— W.  H.  C.  622. 

I  certify  that,  in  conformity  witb  the  law  of  the  United  States  of 
the  24th  April,  1816, 

Nathaniel  Williams,  late  a  private  in  the  fiftb  regiment  (U.  S.) 
Maryland  militia,  in  the  service  of  the  United  States,  is  inscribed  on 
the  pension  list  roll  of  the  Maryland  agency,  at  the  rate  of  $6  33^ 
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cents  per  month,  to  commence  on  tlie  13th  day  of  September,  one 

thoasand  eight  hundred  and  fourteen. 
Given  at  the  War  Office  of  the  United  States,  this  5th  day  of 
[sBAL.I     July,  one  thousand  eight  hundredand  sixteen. 

WM.  H.  CBAWFOED. 

This  petitioner  further  sets  forth  that,  on  the  3d  day  of  March,  1819, 
an  act  of  Congress  was  passed,  which  contained  the  following  pro- 
visions: 

AN  ACT  regulating  the  payments  to  inralid  pensionen. 

Ssc.  1.  Beit  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembledy  That  in  all  cases 
of  application  for  the  payment  of  pensions  to  invalids,  under  the  sev* 
eral  laws  of  Congress  granting  pensions  to  invalids,  the  affidavit  of 
two  surgeons  or  physicians,  whose  credibility  as  such  shall  be  certified 
by  the  magistrate  before  whom  the  affidavit  is  made,  stating  the  con- 
tinuance of  the  disability  for  which  the  pension  was  originally  granted, 
(describing  it,)  and  the  rate  of  such  disability  at  the  time  of  making 
the  affidavit,  shall  accompany  the  application  of  the  first  payment 
which  shall  fall  due  after  the  fourth  day  of  March  next  and  at  the  end 
of  every  two  years  thereafter. 

This  petitioner  omitted  to  furnish  the  affidavit  required,  and  pay- 
ment of  his  pension  ceased  accordingly. 

On  the  14th  day  of  July,  1832,  the  following  act  of  Congress  was 
passed : 

AN  ACT  for  the  relief  of  the  InTalid  Pennonenof  the  United  States. 

Be  ii  enacted  by  the  Senate  and  House  of  RepresetUatives  of  the  United 
States  of  America  in  Congress  assembled^  That  an  act,  entitled  ''  An  act 
regulating  the  payments  to  i  a  valid  pensioners,"  approved  the  third 
day  of  March,  one  thousand  eight  hundred  and  nineteen,  be,  and  the 
same  is  hereby,  repealed. 

Approved,  July  14,  1832. 

This  petitioner  contends  that,  upon  a  fair  and  rational  construction, 
the  act  last  aforesaid  wholly  removed  the  operation  of  the  act  of  the 
3d  of  March,  1819,  and  restored,  unqualifiedly,  former  pensioners  to 
the  condition  they  occupied  prior  to  its  passage.  A  different  con- 
struction was  placed  upon  this  repealing  act  by  the  pension  bureau  ; 
and  this  petitioner  has  not  been  paid  his  pension  since  the  4th  day  qi 
March,  1819,  his  application  therefor  having  been  denied. 

Now  this  petitioner  claims  to  be  restored  to  the  benefits  of  the  pen- 
sion roll  of  the  United  States,  in  accordance  with  the  provisions  of 
the  acts  aforesaid,  and  also  to  the  arrears  of  his  pension. 

This  petitioner  further  states,  that  he  is  sole  owner  of  the  above 
claim,  and  no  other  person  is  interested  therein. 

And  as  in  duty  bound  will  ever  pray, 

NATHANIEL  WILLIAMS,  Petitioner. 
HENRY  MAY,  SdicUor/or  PetUioner. 
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Statb  or  Maktlaitd,  City  of  BciUimare, 

On  this  25th  day  of  June,  1855,  personally  appeared  NatbaDiel 
Williams  beforethesubscriber,  one  of  the  State  of  Maryland's  justices 
of  the  peace  for  the  city  of  Baltimore,  and  made  oath  on  the  Holy 
Evangely  of  Almighty  God  that  the  facts  stated  in  the  aforesaid 
petition  are  true,  to  the  best  of  his  knowledge  and  belief. 

Sworn  to  before 

EDWABD  J.  PETERS. 

The  petitioner  hereunto  annexes  certified  copies  of  the  evidence  on 
which  his  said  pension  was  granted  ;  and  also  an  affidavit  of  the  cir- 
cumstances attending  his  case,  for  the  information  of  the  Court. 

N.  W. 
I  hereby  certify  that  the  accompanying  pages,  numbered  from  one  to 
two,  inclusive,  are  truly  copied  from  the  originals  on  file  in  the  office 
of  the  Commissioner  of  Pensions. 

L.  P.  WALDO, 
Commissioner  of  Pensions. 

Be  it  remembered  that  L.  P.  Waldo,  who  has  signed  the  foregoing 
certificate,  is  Commissioner  of  Pensions;  and  that  to  his  attestations 
full  faith  and  credit  are  and  ought  to  be  given. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name 
[gEAL.]    and  caused  the  seal  of  the  department  to  be  affixed  on  this 
twelfth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-five. 

GEOBGE  C.  WHITING, 
AcHng  Secreiary  of  the  Interior, 


Statb  of  Martland,  Baltimore^  April  18,  1816. 

I  certify  on  honor,  that  Nathaniel  Williams  served  as  a  private 
under  my  command  in  a  company  of  the  first  battalion  of  the  fifth 
regiment  of  the  Maryland  militia,  then  in  the  service  of  the  United 
States^  on  the  twelfth  day  of  September^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fourteen  ;  and  that  said  Nathaniel  Wil- 
liams was  wounded  in  the  engagement  with  the  British  forces  at 
Patapsco  Neck,  on  that  day,  near  North  Point. 

JOHN  BEESE, 
Lieutenant  Commander. 


I  certify  on  honor,  that  John  Reese  was,  on  the  twelfth  day  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fourteen, 
lieutenant  commander  of  a  company  in  the  fifth  regiment  of  Mary- 
land militia,  then  under  my  command,  and  commanded  said  company 
on  that  day. 

JOSEPH  STERETT. 
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Statb  of  Maryland,  BaUimore,  May,  1816. 

This  18  to  certify,  that  Nathaniel  Williams,  in  the  company  of  lieu- 
tenant CommanderJReese,  in  the  twelfth  [fi/ilt]  regiment  of  infantry 
of  the  Maryland  militia,  is  now  disabled  by  reason  of  wounds  or  other 
injuries,  inflicted  while  he  was  actually  in  the  service  of  the  United 
States,  and  in  the  line  of  his  duty,  viz  : 

By  satisfactory  evidence  and  accurate  examination,  it  appears  that 
on  the  twelfth  day  of  September,  in  the  year  eighteen  hundred  and 
fourteen,  being  engaged  in  a  contest  with  the  enemy,  at  or  near  a 
place  called  North  Point,  Patapsco  Neck,  in  the  State  of  Maryland, 
he  received  a  bullet  wound,  deep  seated  in  his  hip  near  the  joint ;  and 
that  the  muscular  contractions  are  thereby  materially  and  permanently 
injured,  and  the  strength  of  the  limb  much  reduced ;  and  he  is,  in 
the  opinion  of  the  undersigned,  thereby,  in  two-thirds  degree,  disabled 
from  obtaining  his  subsistence  by  manual  labor. 

WILLIAM  OWENS, 

Surgeon  5th  Reg*t  M.  M. 

Baltihobb  City,  m. 

On  this  22d  day  of  June,  1856,  personally  appeared  the  Hon.  John 
Barney,  (formerly  a  member  of  Congress  and  brother-in-law  of  Mr. 
Nathaniel  Williams,)  and  made  oath  on  the  Holy  Evangely  of  Almighty 
G(od  that  he  was  a  deputy  quartermaster  general  in  the  army  of  the 
United  States  at  the  time  hereinafter  referred  to  ;  that  on  the  second 
day  after  the  battle  of  North  Pointy  being  the  14th  day  of  September^ 
1814,  the  British  forces  having  retreated  from  before  the  city  of  Bal- 
timore, he  went  down  to  the  battle  ground  in  search  of  Mr.  Williams, 
represented  to  have  been  there  wounded ;  that  he  found  him  in-  a  log 
cabin  near  the  place  of  action,  severely  and  dangerously  wounded  ; 
that  he  was  disabled  from  rising,  not  having  had  for  forty-eight  hours 
any  surgical  aid;  that  he  was  placed  on  a  bed,  put  into  a  horse  cart, 
and  in  tnat  condition  brought  up  to  the  city,  his  family  being  exceed- 
ingly alarmed  at  the  nature  of  his  wound.  He  continued  in  a  feeble 
and  disabled  condition  for  a  long  time  thereafter. 

Sworn  to  before  EDWABD  J.  PETERS. 

Statb  07  Maryland,  > 
BaUimore  CUy,        J   ' 

I  hereby  certify  that  Edward  J.  Peters,  esquire,  before  whom  the 

annexed  affidavits  were  made,  and  who  has  thereto  subscribed  his 

name,  was,  at  the  time  of  so  doing,  a  justice  of  the  peace  of  the  State 

of  Maryland,  in  and  for  the  city  of  Baltimore,  duly  commissioned  and 

sworn. 

In  testimony  whereof  I  hereto  set  my  hand  and  affix  the  seal  of  the 

[SBAL.]    superior  court  of  Baltimore  city,  this  twenty-fifth  day  of 

June,  A.  D.  1855. 

EDWABD  BOWLING, 
Clerk  of  the  Superior  Court  of  BaUimore  dty. 
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IN  THE  COURT  OF  CLAUiS. 

Nathaniel  Williams  vs.  The  Unitbd  States. 

Petitioner's  Brief. 

The  only  question  in  this  case  is : 

Does  the  act  of  14th  Jaly^  1832^  by  repealing  the  act  of  3d  March, 
1819  y  revive  the  act  of  24th  Aprils  1816,  upon  which  the  [letitioner's 
claim  rests. 

It  will  be  contended  that  it  does,  and  the  following  authorities  will 
be  cited  and  relied  on : 

^'  By  the  repeal  of  a  repealing  statute,  Tthe  new  law  contaiDing 
nothing  in  it  that  manifests  the  intention  oi  the  legislature  that  the 
former  act  shall  continue  repealed,)  the  original  statute  is  revived/' 

Dwarris  on  Statutes,  675  ;  9  Law  Lib.,  32. 

1  Kent's  Com.,  marg.  page,  465,  top  616,  7th  ed. 

Case  of  the  Bishops,  12  (>)ke,  7 ;  2  Institute,  686. 

Doe  V8.  Naylor,  2  Blackford,  32. 

McNair  vs.  Bagland,  1  Bad.  &  Dev.  Eq.  Cas.,  525. 

Com.  vs.  Churchill,  Metcalf,  118. 

Wheeler  vs.  Roberts,  7  Cowen,  536. 

R.  J.  BRENT, 
H.  MAY, 

For  Petitioner. 


IN  THE  COURT  OF  CLAIMS. 

On  thb  Petition  of  Nathaniel  Williams. 
Brief  of  United  States  Solicitor. 

This  is  a  claim  for  arrears  of  pension  under  the  act  of  April  24, 1816. 

The  claimant  was  a  private  in  the  fifth  regiment  of  Maryland 
militia,  in  the  late  war  with  Great  Britain,  and  was  wounded  at  the 
hattle  of  North  Point  on  the  12th  September,  1814.  He  was  inscribed 
on  the  pension  roll  on  5th  July,  1816.  He  failed  to  comply  with  the 
requirements  of  the  act  of  3d  March,  1819,  and  was  dropped  from 
the  pension  roll  in  consequence,  and  has  received  no  payment  since. 

He  claims  that  the  act  of  14th  July,  1832,  which  repealed  the  act 
of  1819,  not  only  dispensed  in  future  with  the  biennial  certificates 
therein  required,  but  reinstated  him  on  the  rolls  without  further  proof 
of  the  continuance  of  any  disability,  and  entitled  him  to  the  pension 
as  if  the  act  of  1819  had  never  been  passed. 

The  present  Chief  Justice  of  the  Supreme  Court,  whilst  acting  as 
Attorney  G-eneral,  gave  a  different  construction  to  the  act  of  1832. 
He  says,  at  p.  540  vol.  2  Opinions,  "  the  act  of  July  14^  1832,  does 
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nothing  more  than  repeal  the  law  of  March  3^  1819,  and  thereby 
dispenses  with  the  necessity  of  adducing  the  proofs  of  continued  dis- 
ability. It  does  not  restore  to  the  pension  roll  any  one  who  had  been 
dropped  from  it,  but  authorizes  the  payment  to  those  who  were  then 
on  the  list  of  pensioners.  The  latter  would  have  been  entitled  to 
receive  their  pensions  upon  adducing  proof  of  disability  only,  without 
offering  the  other  evidence  which  was  necessary  upon  the  original 
application  for  the  pension,  and  the  repealing  law  merely  dispenses 
with  the  proof  of  disability,  and  allows  those  who  were  at  that  time 
recognizea  as  pensioners  to  receive  payment  without  it ;  but  it  does  not 
restore  pensions  to  persons  who,  by  former  omissions  of  the  required 
proof,  had  lost  the  character  of  pensioners,*  and  were  no  longer  held 
to  be  such  by  the  competent  authority." 

It  is  true  that  in  an  opinion  previously  delivered,  on  the  9th  De- 
cember, 1831,  ib.,  p.  478,  he  says,  '^an  invalid  pensioner,  who  had 
proved  his  title  to  a  pension,  and  been  placed  on  the  pension  list  as 
such,  has  omitted  for  more  than  two  years  to  produce  the  proof  of  two 
witnesses,  as  required  by  the  act  of  March  4,  1819. 

'^  The  question  is,  can  he  be  lawfully  dropped  from  the  pension  roll 
on  account  of  this  omission?  and  must  he  offer  a^ain  the  proof  of  his 
title  to  a  pension,  as  if  it  were  an  original  application,  before  it  can 
be  paid  him? 

^'  I  think  the  act  of  March  3,  1819,  does  nothing  more  than  sus- 
pend the  payment  until  the  proof  of  the  surgeons  is  produced.  In 
order,  however,  to  entitle  him  to  the  pension  for  the  whole  of  the 
time  past,  the  proof  must  apply  to  his  condition  as  an  invalid  at  the 
expiration  of  every  two  years,  and  show  that  at  those  times  his  disa- 
bility continued.  But  upon  offering  such  proof  from  two  surgeons  in 
the  manner  prescribed  by  the  act  of  Congress,  he  is  entitled  to  the 
payment  of  his  pension  without  again  producing  the  evidence  which 
was  necessary  in  the  first  instance  to  entitle  him  to  the  pension. 

**  But  a  long  omission  to  apply  for  its  payment  and  offer  the  proof, 
unless  properly  accounted  for,  may  furnish  grounds  for  suspicion,  and 
would  certainly  justify  a  more  rigorous  examination  into  the  claims 
of  the  applicant." 

It  is  contended,  on  the  strength  of  this  opinion,  that  the  pensioner 
cannot  be  lawfully  dropped  from  the  roll  by  reason  of  the  supension  of 
his  proof  under  the  act  of  1819,  but  that,  during  the  existence  of  this 
act,  his  failure  to  comply  with  it  merely  suspended  the  pay.  When 
the  act  was  repealed,  the  objections  to  payment  growing  out  of  its 
existence  is  removed,  and  the  pensioner  oecomes  entitled  to  pay  as  if 
it  had  never  existed.  If  this  reasoning  be  just  it  is  of  no  avail, 
because  we  have,  in  the  language  already  quoted  from  the  same  dis- 
tinguished source,  the  positive  opinion  on  the  exact  point  here  before 
us  directly  to  the  contrary  of  the  conclusions  arrived  at  by  reasoning 
on  what  is  supposed  to  be  his  meaning  in  a  case  altogether  different. 

The  first  opinion  is,  in  effect,  that  a  pensioner  who  had  been 
dropped  under  the  act  of  1819  may  be  reinstated  on  satisfactory  proof 
subsequently  made  that  his  disability  continued  at  the  time  he  was 
required  to  give  it  at  the  end  of  the  biennial  term,  provided  the 
omissions  to  comply  with  the  law  as  to  time  be  explained,  and  there 
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be  no  snspicions  arising  from  a  long  omission,  &c.  In  such  a  case, 
the  operation  of  the  law  would  be  but  a  suspension  of  the  payment. 
He  says  the  act  of  1832  does  nothing  more  than  repeal  the  law  of 
March  3,  1819,  and  thereby  dispenses  with  the  necessity  of  adducing 
proofs  of  continued  disability.  It  does  not  restore  to  tiie  pension  r(M 
any  one  who  had  been  dropped  from  it,  &c,  *  *  The  latter  (mean- 
ing the  former)  would  have  been  entitled  to  receive  their  pensions  on 
adducing  proof  of  contintied  disability,"  &c.  The  two  opinions  are 
perfectly  consistent  in  requiring  proof  of  the  continuing  disability  to 
entitle  the  claimant  to  be  reinstated  to  the  roll.  And  it  is  immaterial 
to  the  reasoning  whether  it  be  called  a  suspension  or  dropping.  The 
act  of  1832  was  not  designed  to  undo  what  had  been  done  in  virtue 
of  the  act  of  1819,  or  to  release  from  the  effect  of  what  had  been 
done  under  it,  but  only  to  prevent  any  other  act  being  done  under  it. 
If,  therefore,  the  pensioner  had  been  dropped  or  suspended  for  non- 
compliance, he  remained  in  that  condition  till  the  disability  was 
shown  to  continue.  The  first  opinion  says  that  ''  to  entitle  him  to 
the  pension  for  the  whole  of  the  time  past,  the  proof  must  apply  to 
his  condition  as  an  invalid  at  the  expiration  of  every  two  years." 
There  is  nothing  in  the  act  of  1832  which  renders  this  inapplicable 
to  the  claimant  now  as  well  as  before  its  adoption,  as  respects  the 
time  under  the  operation  of  the  act  of  1819.  The  pay  was  suspended 
because  the  presumption  was  that  the  disability  was  removed.  The 
act  of  1832  says  this  shall  not  be  done  hereafter,  but  does  not  undo 
the  first.  No  such  presumption  shall  be  created  in  future,  it  says,  to 
suspend  pensioners ;  but  acts  done  under  such  presumptions  in  the 
past  remain,  and  must  continue  to  have  effect. 

I  do  not  therefore  see  the  least  inconsistency  in  the  opinions  ;  but 
it  is  immaterial  to  the  question  here  if  they  were  inconsistent.  It 
could  only  be  said  the  illustrious  author  had  changed  his  opinion 
between  December,  1831,  and  October,  1832.  His  last  opinion  i«, 
besides  being  the  result  of  greater  reflection  than  the  former,  on  this 
precise  question,  which  the  first  was  not. 

The  construction  given  to  the  act  of  May  31,  1830,  (see  Opinion  of 
Berrien,  2  Opinions,  350,)  proceeds  on  the  same  principle. 

M.  BLAIR. 


NATHANIEL  WILLIAMS  vs.  THE  UNITED  STATES. 

Judge  Blackfobd  delivered  the  opinion  of  the  Court. 

The  claimant  demands  the  arrears  of  a  pension  for  about  thirty-six 
years,  that  is,  from  the  4th  of  March,  1819,  to  the  time  of  filing  this 
petition.  He  also  claims  to  be  restored  to  the  benefits  of  the  pension 
roll,  of  which  he  says  he  has  been  illegally  deprived. 

The  petition  states  that  the  claimant,  being  a  private  in  a  militia 
company,  in  the  service  of  the  United  States,  was  severely  wounded 
in  a  battle  with  the  enemy  on  the  13th  of  September,  1814 ;  that  an 
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act  of  Congress  relative  to  pensions  was  passed  in  1816,  which  pro- 
vided that  persons  who  then  were  on  the  military  pension  roll  of  the 
United  States,  or  should  afterwards  be  placed  on  it,  should,  according 
to  their  ranks  and  degrees  of  disabilities,  receive  certain  rates  of  pen- 
sions therein  stated,  and  which  declared  the  pension  laws  to  relate  to 
the  militia  as  well  as  to  the  regular  army. — (2  Stat,  at  Large,  296.) 

The  petition  further  states  that  the  claimant  was,  in  pursuance  of 
said  act,  inscribed  on  the  pension  roll  by  the  Secretary  of  War,  at  the 
rate  of  $5  33^  per  month,  to  commence  on  the  13th  of  September, 
1814  ;  that  on  the  3d  of  March,  1819,  an  act  of  Congress  was  passed 
which  enacted  that  in  all  cases  of  application  for  the  payment  of  pen- 
sions of  invalids  *  *  *  the  affidavit  of  two  surgeons  *  *  * 
stating  the  continuance  of  the  disability  for  which  the  pension  was 
originally  granted  *  *  *  should  accompany  the  application  of 
the  first  payment  which  should  fall  due  after  the  4th  day  of  March 
then  next,  and  at  the  end  of  every  two  years  thereafter. — (3  Stat,  at 
Large,  514.) 

The  petition  Airther  states  that  the  claimant  omitted  to  furnish  the 
affidavit  of  two  surgeons  of  his  continued  disability,  as  the  statute  last 
above  mentioned  reauired ;  that  his  i>ension  accordingly  ceased  ;  and 
that,  on  the  14th  of  July,  1832,  the  said  statute  requiring  the  affidavit 
of  continued  disabilitv  as  aforesaid  was  repealed. — (4  Stat,  at  Large, 
599.^ 

The  petition  concludes  with  alleging  that  said  repealing  act  of  1832 
removed  the  operation  of  the  act  of  1819  thus  repealed,  and  restored 
former  pensioners  to  the  condition  they  occupied  prior  to  the  last 
named  act ;  but  that  a  different  construction  was  placed  on  the  repeal- 
ing act  by  the  Pension  Bureau,  and  that  the  claimant  has  not  heen 
paid  his  pension  since  the  4th  of  March,  1819,  his  application  therefor 
having  been  denied. 

The  first  question  which  this  case  presents  is,  whether  the  claimant, 
by  omitting  to  furnish  the  surgeons'  affidavit  of  continued  disability, 
required  by  the  act  of  1819,  did  not  cease  to  be  a  pensioner? 

This  question  must  be  answered  in  the  affirmative.  The  act  of 
1819  prescribed  a  new  requisite  to  the  validity  of  pensions,  and  that 
was  the  biennial  affidavit  of  continued  disability  to  be  given  by  two 
surgeons.  That  condition  of  the  law  not  being  complied  with  by 
the  claimant,  the  grant  of  his  pension  ceased  io  exist. 

The  second  question  in  the  case  is,  whether,  by  the  repeal  of  the 
act  of  1819,  the  claimant  was  restored  to  the  pension  roll? 

This  question  must  be  answered  in  the  negative.  The  act  of  183^ 
is  prospective  only.  It  did  not  avoid  the  effects  produced  by  the  act 
of  1819  whilst  that  act  was  in  force.  A  non-compliance  with  the 
requirements  of  the  act  of  1819  whilst  it  was  in  force  .excluded  the 
claimant  from  the  pension  roll,  and  no  subsequent  statute  with  a 
prospective  operation  only  could  restore  him.  All  the  repealing  act 
of  1832  did  was  to  dispense,  after  its  passage,  with  the  affidavit  of 
continued  disability.  It  left  the  effects  produced  by  the  non-produo- 
tion  of  such  affidavit  under  the  act  of  1819  as  they  were  at  the  time 
of  the  repeal. 

In  18:51,  the  Secretary  of  War,  in  whose  department  pension  laws 
Rep.  C.  a  146 2 
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were  then  executed,  made  the  following  decision  relative  to  said  act  of 
1819,  before  its  repeal,  to  wit : 

"  War  Department,  May  11,  1831. 

''  Elijah  Layton,  an  invalid  pensioner,  was  paid  last  to  the  4th  of 
March,  1819.  He  was  then  paid  for  total  disability.  Since  that  time 
he  has  received  nothing,  having  never  made  application.  He  now 
applies  for  his  arrearage  of  pension  from  March,  1819^  to  this  time. 
His  present  certificate  shows  only  half  disability. 

^^  By  the  act  of  3d  March,  1819,  it  is  provided,  that  thereafter  the 
certificate  of  two  respectable  surgeons,  properly  certified,  should  be 
necessary  to  authorize  the  payment  of  invalid  pensions  ;  and  that  the 
same  should  be  repeated  every  two  years.  Mr,  Layton  has  failed  to 
comply  with  this  act,  and,  of  course,  is  excluded  from  the  benefit  of 
the  pension  heretofore  allowed.  He  must  now  make  out  a  case  dt 
novoy  with  certain  evidence  as  to  his  identity. 

''J.  H.EATON. 

*'  P.  S.  This  rule  is  to  be  general." 

See  the  above  decision  in  Mayo  and  Moulton,  529. 

There  is  an  opinion  of  Chief  Justice  Taney,  then  Attorney  General, 
in  December^  1831,  saying  that  he  thought  the  act  of  March  3,  1819, 
did  nothing  more  than  suspend  the  payment  until  the  proof  of  the 
surgeons  was  produced. — (2  Opinions  of  Atty.  Gen.,  478.^  But  the 
same  Attorney  General  afterwards,  and  after  the  repeal  of  the  act  of 
1819,  when  the  question  before  him  was  precisely  the  same  that  is 
now  before  this  court,  gave  an  opinion  in  direct  opposition  to  the 
present  claim.     That  opinion  is  as  follows : 

*'  The  act  of  July  14,  1832,  does  nothing  more  than  repeal  the  law 
of  March  3, 1819,  and  thereby  dispenses  with  the  necessity  of  adducing 
the  proofs  of  continued  disability.  It  does  not  restore  to  the  pension 
roll  any  one  who  had  been  dropped  from  it,  but  authorizes  the  pay- 
ment to  those  who  were  then  on  the  list  of  pensioners.  The  latter 
would  have  been  entitled  to  receive  their  pensions  upon  adducing 
proof  of  disability  only,  without  ofiering  the  other  evidence  which 
was  necessary  upon  the  original  application  for  the  pension  ;  and  the 
repealing  law  merely  dispenses  with  the  proof  of  disability,  and 
allows  those  who  were  at  that  time  recognized  as  pensioners  to  receive 
payment  without  it ;  but  it  does  not  restore  pensions  to  persons  who, 
by  former  omission  of  the  required  proof,  had  lost  the  character  of 
of  pensioners,  and  were  no  longer  acknowledged  to  be  such  by  the 
competent  authority." — (2  Opinions  of  Atty.  Gen.,  540.) 

We  are,  therefore,  of  opinion  that  the  repeal  of  the  act  of  1819 
was  no  ground  for  restoring  the  claimant  to  the  pension  roU^  or  pay- 
ing him  the  arrears  of  pension  claimed ;  and  that  the  construction 
put  upon  the  repealing  act  of  1823  by  the  Pension  Office  is  correct. 

An  order  for  testimony  is  refused. 
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15,  1867.— Committed  to  a  Committee  of  tke  Wliole  HonBe,  made  the  order  of 
the  day  for  to-morrow,  and  ordered  to  he  printed. 


The  CouKT  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

HUGH  HUGHES  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documents  received  from  Treasury  Department  and  transmitted 
to  the  House  of  Bepresentatives. 

3.  Letters  of  administration  and  petition  to  Congress,  transmitted 
to  the  House  of  Bepresentatives. 

4.  United  States  solicitor's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
Tt  o  1  ^^  ^f  B^^d  Court  at  Washington,  this  seventh  day  of  Decem- 
L^-^-J    ber,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


IN  THE  UNITED  STATES  COUBT  OF  CLADIS. 
DiCREBSON,  AdIONISTBATOR  OF  HuGHBS,  VS,  UnTTBD  StATBS. 

District  of  Columbia,   ) 
County  of  Washington.  ) 

To  the  honor aJUe  the  Judges  of  the  Court  of  Claims : 

The  petition  of  the  administrator  and  heirs-at-law  of  Colonel  Hugh 
Hughes,  late  a  quartermaster  in  the  revolutionary  army,  would  with 
respect  represent  unto  your  honors,  that  the  said  Hugh  Hughes,  early 
in  the  year  1776,  received  the  appointment  of  commissary  of  military 
stores,  and  was  subsequently  appointed  an  assistant  to  the  quarter* 
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master  peneral^  then  a  quartermaster^  and  continued  in  service  until 
the  spring  of  1778,  when  he  resigned  ;  that  he  was  soon  after  ap- 

Sointed  to  the  office  of  quartermaster  general,  and  continued  in  this 
epartment  until  the  year  1783  ;  that  before  any  final  adjustment  of 
his  accounts,  to  wit :  on  the  22d  day  of  January,  1789,  his  papers 
and  vouchers  were  all  destroyed  by  fire. 

Petitioners  would  further  represent,  that  Colonel  Hugh  Hughes 
entered  the  service  of  the  United  States  possessed  of  large  real  estate, 
the  whole  of  which  was  spent  in  sustaining  the  cause  of  independence ; 
and  that  during  his  life  he  was  solicitous  for  an  adjustment  of  his  ac- 
counts with  the  government,  as  have  been  his  heirs  sincQ  his  death  ; 
that  he  always  claimed  a  large  amount  as  due  him  for  monies  loaned 
to  and  expended  for  the  use  of  the  government,  but  which  he  failed 
to  establish,  owing  to  the  loss  of  his  papers  as  before  stated. 

Petitioners  would  further  represent,  that  among  other  large  sums, 
the  said  Colonel  Hughes  loaned  to  the  government  of  the  United 
States  the  sum  of  |2,913  76  in  specie  value,  and  received  therefor 
loan  office  certificates  as  stated  in  the  following  letter  from  the  register 
of  the  treasury : 

Tebasury  Department, 
Regiater's  Office j  December  17, 1845. 

p  Sir  :  Upon  examining  the  records  of  continental  money  received  on 
loan  in  the  year  1778, 1  find  |175,800  entered  in  the  name  of  Hugh 
Hughes,  D.  Q.  M. ,  and  that  loan  office  certificates  for  that  amount  were 
issued  in  his  favor  by  the  commissioner  for  New  York,  all  of  which 
have  been  taken  up,  excepting  the  following,  viz  : 

Dolls.  MdB 

No.  3,615,  for  |200 specie  value  100  29 

No.  3,733  to  3,736,  (4,)  for  $200each fc do 401  26 

No.  7,350,  for  |200 do 100  29 

No.  2,156,  for  |400 do 145  76 

No.  2,158  to  2,161,  (4,)  for  $400  each do 583  34 

No.  2,871  to  2,873,  (3,)  for  |400  each do 443  42 

No.  1,577,  for  |500 do 182  27 

No.  2,898,  for  |600 do 217  71 

No.  1,771  and  1,772,  for  |1,000  each do 739  12 


2,913  76 


Mr.  Dickerson's  letter  is  returned. 

The  following  account  remains  unsettled  on  the  old  government 
ledger : 

SBPCIE  ACCOUNT. 

Dr. — Hugh  Hughes,  D.  Q.  if.  U.  S.^  his  suspense  aecaufUfar/oragey  Or. 
1782,  April  3.     To  William  Duer.. $1,391  73 


I  am,  respectfully,  your  obedient  servant, 

B.  H.  GILLET. 
Alexander  Bat,  Esq., 

Washington.  • 
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It  will  be  perceived  by  the  Conrt  that  this  letter  also  shows  an 
outstanding  balance  on  an  old  ledger  against  Colonel  Hughes  of 
$1,391  73,  which  balance  the  Register  of  the  Treasury  under  date  of 
February  11,  1820,  says,  *'  might  have  been  regularly  accounted  for 
with  the  commissioner  for  adjusting  the  accounts  of  quartermasters, 
during  the  reyolutionary  war  ;  transcripts  were  o^ly  transmitted  of 
said  debits,  and  his  accounts  closed  on  the  treasury  books,  making 
debit  of  |1,391  73  in  specie."  Yet  the  heirs  of  Colonel  Hughes  are 
willing  to  allow  the  said  debit  as  an  ofibet,  to  that  amount,  against 
the  balance  shown  to  be  due  Colonel  Hushes — leaving  a  balance  still 
due  of  $1,522  03,  with  legal  interest  tnereon  from  the  1st  day  of 
January,  1783,  till  paid — which  balance  and  interest  was  justly  due 
the  said  Colonel  Hugh  Hughes  in  his  life  time,  and  since  his  death 
due  to  your  petitioners ;  but  although  due  and  payable  the  said  gov- 
ernment of  the  United  States  has  wholly  failed  and  refused,  and  still 
doth  refuse  to  pay  the  same,  or  any  part  thereof,  although  often  re- 

3 nested  so  to  do,  to  the  damage  of  your  petitioners  twenty  thousand 
oUars. 

Tour  petitioners  would  .further  represent,  that  they  memorialized 
the  Congress  of  the  United  States  for  relief ;  that  on  the  2d  day  of 
January,  1846,  their  petition  was  referred  to  the  Committee  of  Claims 
in  the  House  of  Bepresentatives,  and  on  the  10th  day  of  February 
following  Mr.  Rockwell  made  the  following 

REPORT. 

Hie  Committee  of  Claims  y  to  whom  was  referred  the  petition  of  the  heirs 
of  Hugh  Hughes  J  have  examined  the  matter  committed  to  them^  and 
report  asfoUows : 

The  petition  sets  forthUhat,  as  early  as  February,  1776,  in  the  war 
of  the  revolution,  Hugh  Hughes  received  the  appointment  of  commis- 
sary of  military  stores,  and  was  subsequently  appointed  an  assistant 
to  the  quartermaster  general,  then  a  quartermaster,  and  continued 
in  service  until  the  spring  of  1778,  when  he  resigned ;  that  he  was 
soon  after  appointed  to  the  office  of  quartermaster  general,  and  con- 
tinued in  the  quartermaster's  department  until  the  year  1783 ;  that 
he  has  made  repeated  efforts  to  settle  his  accounts  with  the  proper 
department  of  the  government,  but  without  success  ;  that  his  papers 
were  destroyed  by  fire  and  his  vouchers  lost. 

The  petitioners  also  refer  to  two  reports  of  committees  in  relation  to 
the  accounts  of  Hugh  Hughes-H>ne  of  the  Committee  of  Claims  of  the 
House  of  Bepresentatives,  of  the  17th  February,  1802,  and  the  other 
of  the  Committee  on  Pensions  and  Revolutionary  Claims,  of  the  23d 
February,  1820,  to  which  reference  will  be  hereafter  made.  The 
present  claim  of  the  petitioner  is,  however,  comprised  in  the  follow- 
ing statements  in  the  petition : 

'^Your  petitioners  further  show  that,  upon  a  recent  examination  of 
the  accounts  of  Hugh  Hughes  with  the  United  States,  it  has  been 
ascertained  that  loan  office  certificates  were  issued  to  him,  and  yet 
remain  outstanding  to  his  credit,  amounting  to  the  sum  of  $2,913  76, 
as  appears  fiom  the  annexed  certified  transcript  from  the  Register  of 
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the  Treasury.    Your  petitioners,  therefore,  respectfiilly  ask  that  Con- 

Kess  will  pass  a  law  authorizing  the  payment  of  the  said  outstanding 
in  office  certificates,  which  remain  on  the  books  of  the  treasury, 
with  interest  thereon  until  paid,  said  certificates  having  been  lost  of 
destroyed." 

The  petitioners  also  state  that  there  remain  on  the  books  of  the 
treasury  a  balance  to  the  debit  of  Hugh  Hughes  of  $1,391  73 ;  and 
and  although  the  petitioners  claim  that  such  statement  of  the  account 
is  not  correct,  and  no  balance  was  in  fact  due  by  Mr.  Hughes  to  thd 
United  States,  they  are  understood  not  to  press  this  claim,  but  to  con- 
sent that  such  balance  should  be  deductecl  from  the  amount  of  the 
certificates,  as  shown  by  the  statement  of  the  Begister  of  the  Treasury, 
dated  December  17,  1845. 

The  instances  are  very  rare  in  which  a  claim  of  so  ancient  a  char- 
acter as  this  will  be  allowed  by  this  committee.  It  is  certainly  not 
impossible  that  such  a  claim  may  be  passed ;  and  although  first  pre- 
sented at  the  end  of  sixty  years,  there  may  be  some  cases  in  which  the 
proof  may  be  so  conclusive,  and  the  cause  of  the  delay  so  fully  ex- 
plained, as  to  justify  the  allowance  of  the  claim.  But  this  is  not  one 
of  those  cases.  It  is  true,  as  appears  from  the  report  of  the  Begister 
of  the  Treasury,  that  loan  office  certificates  to  the  amount  of  $2,913 
76  appear  to  have  been  issued  to  Hugh  Hughes,  deputy  quartermaster, 
whicn  have  not  been  taken  up.  It  is  impossible,  at  a  period  so  remote 
from  the  time  of  the  transaction,  to  know  why  this  amount  should 
not  have  been  demanded  of  the  government,  and  how  it  should  appear 
not  to  have  been  paid ;  and  the  committee,  after  so  great  a  lajwe  of 
time,  think  it  quite  as  probable  that  they  actually  have  been  paid  by 
the  government  to  some  holder  of  them,  and  that,  by  some  mistake, 
the  proper  entry  was  not  made,  as  that  any  individual  should  fail  to 
apply  to  the  government  for  payment  for  so  long  a  time,  or,  if  lost  or 
destroyed,  should  fail  to  prove  the  loss,  and  press  their  claim  for  re- 
muneration. Nor  does  it  appear,  if  these  certificates  have  been  lost, 
that  they  were  in  the  possession  of  Hugh  Hughes,  or  his  heirs,  when 
80  lost.  They  were  issued,  it  is  true,  to  Hugh  Hughes ;  and  the  claim 
is,  that  the  presumption  is  that  he  or  ms  heirs  are  the  owners 
until  the  contrary  appears,  that  the  government  owe  the  amount  to 
some  one ;  and  if  a  bond  of  indemnity  is  given  by  the  petitioners,  the 
government  will  be  protected,  and  will  only  have  paid  what  it  was 
just  for  them  to  pay  to  the  persons  who  are  probably  entitled  to  the 
amount. 

In  the  first  place,  it  is  not  absolutely  certain  that  this  amount  is 
due  to  any  one ;  and  the  presumption  that  certificates  of  this  character, 
transferable,  from  hand  to  hand  for  years,  remaining  in  possession  of 
the  original  party,  is  very  slight.  Indeed,  the  presumption  is  all  the 
other  way.  It  is  not  the  ordinary  course  even  for  the  original  holders 
of  government  securities,  which  are  negotiable,  to  retain  them  for 
^ears  in  their  possession.  They  are  passed  from  person  to  person,  and 
m  the  course  of  twenty  years  even  a  very  small  proportion  of  such 
certificates  will  be  found  in  the  hands  of  the  original  parties.  This 
is  the  ordinary  and  natural  course  of  things,  and  there  is  nothing  in 
this  case  to  lead  to  a  different  presumptipn  ;  and  the  ftict,  as  appears 
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from  some  of  the  papers,  that  Hugh  Hughes  was  suhsequentlj  em- 
barrassed in  his  circumstances,  renders  it  highly  improbable  that  he 
continued  to  be  the  holder  of  these  certificates,  and  yet  made  no  effort 
to  avail  himself  of  the  amount  either  from  the  government  or  by  a 
sale  to  individuals. 

But  in  the  judgment  of  the  committee,  the  presumption  against 
this  claim  is  very  much  strengthened  and  rendered  almost  conclusive 
by  the  evidence  furnished  by  the  reports  of  committees  of  this  House  ; 
one  of  the  Committee  of  Claims,  of  the  ITth  of  February,  1802,  to 
whom  was  referred  two  memorials  of  Hugh  Hughes,  seeking  for  a 
compensation  for  services  as  a  commissary  of  military  stores  and  deputy 
•quartermaster  general  in  the  American  army,  and  also  for  a  provision 
for  a  settlement  of  his  accounts,  his  books  and  vouchers  having  been 
consumed  by  fire.  This  petition  was  denied,  on  the  ground  of  want 
of  proof.  In  this  petition  no  reference  was  had  to  these  certificates 
as  having  been  in  possession  and  lost  or  destroyed,  as  would  most 
surely  have  been  done  if  the  petitioner  supposed  himself  to  have  any 
such  claim. 

The  other  report  is  of  the  Committee  on  Pension  and  Revolutionary 
Claims,  of  February  23,  1820,  on  the  petition  of  the  heirs  of  Hugh 
Hughes  for  a  settlement  of  his  accounts,  and  other  purposes.  No 
claim  was  then  made  by  the  petitioners  in  relation  to  these  certificates  ; 
the  omission  in  some  measure  strengthening  the  presumption  against 
the  claim,  although  the  parties  in  that  case  appeared  in  a  representa- 
tive capacity,  and  would  be  less  informed  of  their  rights  than  the 
ancestor  would  himself  be  presumed  to  be. 

Your  committee  have  been  referred  to  a  number  of  precedents  for 
the  allowance  of  claims  of  a  similar  character,  at  the  first  session  of 
the  23d  Congress,  in  which  relief  was  granted  by  Congress  seveiaily 
to  administrators  of  Michel  Gratz,  Benjamin  Jacob,  l^muel  Bayard, 
Joseph  Falconer  and  Benjamin  Baird.  The  committee  have  examined 
these  precedents,  but  cannot  sanction  the  principle  on  which  they  are 
based  ;  and  even  if  correct,  the  facts  in  this  case  are  such  as  to  require 
a  different  result. 

The  committee  are  clearly  of  opinion  that  the  petitioners  are  not 
entitled  to  relief,  therefore  recommend  the  adoption  of  the  following 
resolution : 

Besoivedy  That  the  prayer  of  the  said  petition  be  denied. 

From  this  report  it  appears  that  the  Committee  of  Claims  rejected 
the  claim  of  your  petitioners  because  they  ''thought  it  quite  probable 
that  they  (the  loan  certificates)  had  been  paid  by  the  government  to 
some  holder  of  them,  and  that  by  some  mistake  the  proper  entry  waa 
not  made."  To  clear  away  the  doubts  and  probabilities  thus  thrown 
around  this  case  by  the  Committee  of  Claims,  your  petitioners  re- 
spectfully call  attention  to  the  following  letter  from  the  Register  of 
the  United  States  Treasury : 
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Tbeasubt  Depabtmbnt, 
Eegister's  Office,  July  11, 1846. 

SiE :  1  have  received  your  letter  of  yesterday,  bringing  to  my  notice 
House  report  No.  222,  relating  to  a  certain  claim  presented  by  the 
representatives  of  Hugb  Hughes,  in  which  you  propose  to  me  certain 
questions.  I  cannot  better  answer  you  than  by  making  the  following 
statement :  From  records  of  this  office  it  appears  that  on  the  15th  of 
Aprils  1816,  a  resolution  passed  the  House  of  Bepresentatives  requiring 
a  compilation  of  all  the  outstanding  and  unpaid  loan  office  and  final 
settlement  certificates.  This  work  appears  to  have  been  completed 
on  the  5th  of  January,  1817,  and  was  duly  certified  by  the  (then)  Re- 

Sister.  X^v^  ^^^  heard  the  correctness  of  this  compUiition  questioned. 
y  the  regulations  of  the  department,  whenever  one  of  these  certifi- 
cates is  cancelled  it  is  noted  on  this  compilation.  The  certificates 
described  in  my  letter  to  you  of  December  17, 1845,  as  outsanding  and 
unpaid  were  tdcen  from  this  work.  In  order  to  be  certain  that  none  (/ 
^Aem  have  been  paid  since  Jamiary  5,  1817, 1  directed  a  search  to  he 
made  of  payments  subsequent  to  that  time.  From  this  examination 
U  appears  that  none  of  the  certijicates  mentioned  in  my  letter  to  you  have 
since  been  paid. 

Respectfully  yours, 

R.  H.  GILLETT. 
Alexander  Ray,  Esq. 

This  letter,  answering  so  completely  the  doubts  and  apprehensions 
of  the  committee  as  to  the  fact  whether  these  certificates  were  still 
outstanding  and  unpaid,  was  never  before  Congress,  as  will  be  per- 
ceived from  the  dates.  The  adverse  report  of  the  committee  was 
^ordered  to  lie  on  the  table  February  10,  1846,  and  the  papers  were 
withdrawn  from  the  files  of  CJongress. 

Wherefore  petitioners  pray  your  honors,  after  due  consideration  in 
the  premises,  to  report  a  bill  for  their  relief,  making  an  appropriation 
to  pay  the  said  sum  of  $1,522  03,  with  legal  interest  thereon  from  the 
1st  day  of  January,  1783,  till  paid.  And,  as  in  duty  bound,  yonr 
petitioners  will  ever  pray,  &c. 

ALEXANDER  H.  EVANS, 

Attorney  for  the  heirs 


Treasury  Department,  May  26,  1857. 

Pursuant  to  your  order  of  the  18th  instant,  in  the  case  of  Hugh 
Hughes  vs.  The  United  States,  I  herewith  transmit  the  report  of  the 
Register  of  this  date,  with  the  copies  called  for. 

In  answer  to  your  request  for  any  other  information  in  this  depart- 
ment tending  to  elucidate  said  claim,  permit  me  to  add  that  the  loan 
office  certificates  issued  under  tBe  authority  of  the  Congress  of  the 
confederation  were  made  by  their  terms,  as  prescribed  by  the  resolu- 
tion of  October  3,  1776,  payable  to  the  person  making  the  loan,  or 
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hearer.  Being  thus  negotiable  by  mere  delivery,  like  a  bank  note, 
thifl  department^  in  redeeming  tbem,  has  invariably  declined,  as  ap* 
pears  by  its  records,  paying  the  persons  or  their  representatives  to 
whom  they  were  originally  issued,  unless  the  certificates  were  pre- 
sented here,  or  sufficient  proof  of  their  actual  destruction  while  in 
their  possession.  The  mere  fact  of  their  being  issued  to  a  person  has 
not  been  regarded  as  affording  the  slightest  evidence  of  subsequent 
ownership. 

HOWELL  COBB, 
Secretary  of  the  Treasury. 
To  the  CouBT  OF  Claims. 


Treasuky  Department, 
Register's  Office^  May  25,  1857. 

I,  F.  Bigger,  Begister  of  the  Treasury  Department,  do  hereby  eer- 
tify  that  the  annexed  letter,  statement,  and  account  are  true  copies  of 
the  originals  now  on  file  and  of  record  in  this  office. 

F.  BIGGER,  Begister. 

Be  it  rememberedi  that  F.  Bigger,  esq. ,  who  certified  the  annexed 

transcript,  is  now,  and  was  at  the  time  of  doins  so.  Register  of  the 

Treasury  of  the  United  States,  and  that  full  faith  and  credit  are  due 

to  his  official  attestations. 

In  testimony  whereof,  I,  Howell  Cobb,  Secretary  of  the  Treasury  of 

the  United  States,  have  hereunto  subscribed  my  name,  and 

r       -|  caused  to  be  affixed  the  seal  of  this  department,  at  the  city  of 

I-  •   'J  Washington,  this  twenty-fifth  day  of  May,  in  the  year  of  our 

*Lord  1857. 

HOWELL  COBB, 
Secretary  of  the  Treasury. 


Treasury  Department, 
Register^ 8  OfficCy  July  11,  1846. 

Sir  :  I  have  received  your  letter  o#yesterday,  bringing  to  my  notice 
House  report  No.  222,  relating  to  a  certain  claim  presented  by  Hugh 
Hughes,  in  which  you  propose  to  me  certain  questions.  I  cannot  bet- 
ter answer  you  than  by  making  the  following  statement. 

From  records  of  this  office,  it  appears  that  on  the  15th  of  April, 
1816,  a  resolution  passed  the  House  of  Bepresentatives  requiring  a 
compilation  of  all  the  outstanding  and  unpaid  loan  office  and  final 
settlement  certificates.  This  work  appears  to  have  been  completed 
on  the  5th  of  January,  1817,  and  was  duly  certified  by  the  (then) 
Register.  ^ 

I  have  not  heard  the  correctness  of  this  compilation  questioned. 
By  the  regulations  of  the  department,  whenever  one  of  these  certifi- 
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cates  is  cancelled,  it  is  noted  on  the  compilation.  The  certificate  de- 
scribed in  mj  letter  to  you  of  December  17, 1846,  as  outstanding  and 
unpaid,  were  taken  from  this  work.  In  order  to  be  certain  that  none 
of  them  have  been  paid  since  January  5,  1817, 1  directed  a  search  to 
be  made  of  payments  subsequent  to  that  time.  From  this  examina- 
tion it  appears  that  none  of  the  certificates  mentioned  in  my  letter  to 
you  have  since  been  paid. 
Respectfully  yours, 

R.  H.  GILLETT. 
Alex.  Rat,  Esq. 


Statement  of  the  number  and  amount  of  loan  office  certificates  uihich  tup- 
pear  to  have  been,  issued  in  the  name  of  Hugh  Hughes,  D.  Q.  M.  &,, 
now  standing  on  the  books  of  the  office  of  the  Register  of  the  Treasury : 

Dolls.    9etb«. 

Number  3,615  for  |200 Specie  value  100  29 

*'  3,733  for    200 "  "  100  29 

"  3,734  for    200 "  "  100  29 

"  3,735  for    200 "  "  100  29 

"  3,736  for    200 "  "  100  29 

"  7,350  for    200 "  "  100  29 

"  2,156  for    400 "  "  145  76 

"  2,158  for    400 "  "  145  76 

"  2,159  for    400 "  "  145  76 

"  2,160  for    400 "  "  145  76 

"  2,161  for    400 "  "  145  76 

"  2,871  for    400 «  "  147  74 

"  2,872  for    400 "  "  147  74 

"  2,873  for    400 "  "  147  74 

"  1,577  for    500 "  "  182  27 

"  2,898  for    600 "  "  217  71 

"  1,771  for  1000 "  "  369  61 

"  1,772  for  1000 "  "  369  51 

2,913  76 


Dr. — ^Hugh  Hughes,  deputy  quartermaster,  State  of  New 
7ork,  his  suspense  account  for  forage  delivered  him  by 
yy  ^  Duer  Ssc  * 

im.   April  3.  'To  William  Duer $1,391  73 


State  of  New  Jersey,  ) 

Passaic  County  Surrogate's  Office.  \ 

By  John  Hopper,  surrogate  of  the  county  of  Passaic: 

Application  in  writing  being  made  to  me  by  Philemon  Dickerson,  <^ 
the  city  of  Paterson,  setting  forth  that  Hugh  Hughes,  late  of  the  ciij 
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• 

of  New  York,  hath  recently  departed  this  life^  and  that  it  is  desirable 
to  have  letters  of  administration  granted  in  this  Stfite,  it  is  by  me  or-' 
dered  and  directed  that  cause  be  shown  before  me^  at  my  office,  151 
Main  street,  in  the  city  of  Paterson,  in  the  State  of  New  Jersey,  on 
Saturday,  the  twenty-seventh  day  of  October  next,  at  the  hour  of  ten 
o'clock  in  the  forenoon,  why  letters  of  administration  should  not  be 
granted  upon  the  estate  of  the  said  deceased  to  the  said  applicant,  ac- 
cording to  law  ;  and  I  do  further  direct  that  this  order  be  published 
in  the  Falls  City  Begister^  a  newspaper  printed  and  published  in  the 
said  city  of  Paterson,  once  in  each  week  before  said  time.  Witness 
my  hand  this  twenty-sixth  day  of  September,  anno  Domini  eighteen 
hundred  and  fifty-five. 

JOHN  HOPPER, 

Surrogate, 


The  within  named  Philemon  Dickerson  having  appeared  before  me 
at  the  time  and  place  within  mentioned,  and  proved  to  my  satisfaction 
that  the  written  order  has  been  duly  advertised  and  published,  in  man- 
ner therein  directed,  and  no  sufficient  cause  appearing  or  being  shown 
to  the  contrary,  letters  of  administration  are  granted  to  the  said 
Philemon  Dickerson,  bond  having  been  given  by  him  as  required  by 
law.  Dated  the  twenty-seventh  day  of  October,  A.  D.  eighteen 
hundred  and  fifty-five. 

JOHN  HOPPER, 

SurrogtUe. 

Letters  of  administration  granted  as  follows: 

I,  John  Hopper,  surrogate  of  the  county  of  Passaic,  do  certify  that 
on  the  twenty-seventh  day  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-five,  administration  of  the  goods  and 
chattels,  rights  and  credits,  which  were  of  Hugh  Hughes,  late  of  the 
city  and  county  of  New  York,  in  the  State  of  New  York,  who  died  in- 
testate, was  granted  by  me  to  Philemon  Dickerson,  of  the  county  of 
Passaic,  who  is  duly  authorized  to  administer  the  same,  agreeably  to 
law. 

Witness  my  hand  and  seal  of  office  the  twenty-seventh  day  of  Octo- 

fr   a  1   ^^9  i^  ^^^  7^^^  ^^  ^^^  Lord  one  thousand  eight  hundred  and 

LI- S.J   fifty-five. 

JOHN  HOPPER, 

Surrogate. 

State  op  New  Jebset,  ) 
Passaic  County^       \ 

I,  John  Hopper,  surrogate  of  the  county  of  Passaic,  in  the  State  of 
New  Jersey,  do  certify  the  foregoing  to  be  true  copies  of  the  letters  of 
administration  upon  the  estate  of  Hugh  Hughes,  deceased,  and  of  the 
orders  whereon  the  same  were  granted  by  me  to  Philemon  Dickerson, 
as  the  same  remain  of  record  in  my  office. 
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In  witness  whereof,  I  have  hereunto  subscribed  my  name  and  affixed 
my  seal  of  office  at  Faterson,  in  said  county,  the  twenty- 

[SEAL.]  seventh  day  of  October,  in  the  year  of  our  Lord  eighteen 
hundred  and  fiily-five. 

JOHN  HOPPER. 


To  the  honordbie  the  SenaU  amd  Houae  of  Bepresentatives  of  the  Vhiied 

States  in  Oongrees  oeaenMed. 

The  petition  of  the  subscribers,  heirs-at-law  of  Colonel  Hugh 
Hughes,  late  of  the  city  of  New  York,  deceased,  respectfully  showeth : 
That  as  early  as  February,  1776,  in  the  war  of  the  reyolution,  Hugh 
Hughes  received  the  appointment  of  commissary  of  military  stores, 
and  was  subsequently  appointed  an  assistant  to  the  quartermaster 
general,  then  a  quartermaster,  and  continued  in  the  service  till  the 
spring  of  1778,  wnen  he  resigned.  During  the  period  of  his  service 
his  weekly  accounts  were  rendered  to  Colonel  Moylan,  the  head  of  the 
quartermaster  department. 

That  Hugh  Hughes  was  soon  after  appointed  to  the  office  of  quar- 
termaster general  by  Colonel  Timothy  Pickering,  and  in  virtue  of 
said  appointment  he  continued  in  the  quartermaster's  department 
until  the  year  1783. 

And  your  petitioners  further  show,  that  during  the  life  time  of 
Colonel  H.  Hughes,  and  since  his  death,  several  efforts  have  been 
made  for  an  adjustment  of  his  accounts  with  the  general  government, 
but  without  success,  in  consequence  of  all  his  important  accounts  and 
vouchers  having  been  destroyed  by  a  most  disastrous  fire,  together  with 
the  loss  of  much  property ;  and  after  the  most  diligent  efforts  to  obtain 
duplicate  vouchers,  it  was  impossible,  as  it  appears,  to  obtain  all  the 
evidence  that  was  necessary  for  a  proper  allowance  to  have  been  made 
or  an  adjustment  of  his  accounts,  in  consequence  whereof  they  were 
closed  upon  the  books  of  the  treasury  with  a  debit  against  him  of 
$1,391  73. 

These  facts  will  be  more  fully  shown  by  reference  to  a  report  made 
by  a  committee  of  the  House  of  Bepresentatives  on  the  23d  of  Feb- 
ruary, 1820,  contained  in  the  ^^  Book  of  Claims,"  published  by  Messrs. 
Gales  &  Seaton,  in  reference  to  which  report  it  may  be  proper  to 
remark  that  it  seems  to  have  been  based  upon  a  letter  from  the  Begister 
of  the  Treasury  of  the  11th  of  February,  1820,  on  file  in  the  office  of 
the  Clerk  of  the  House  of  Bepresentatives,  in  which  the  Begister 
states:  '^In  relation  to  the  payment  of  him  (H.  Hughes,  Quarter- 
master General)  of  certain  sums  amouting  to  $46,325  in  1778-1779, 
from  the  treasury  of  the  United  States,"  ^'  these  sums  have  not  been 
accounted  for  at  the  treasury,"  (and  adds  the  Treasurer's  report 
on  the  case)  '^  but  that  the  same  might  be  regularly  accounted  for  tvith 
the  oommissioner  for  adjusting  the  accounts  of  the  quartermaster  and 
commissioner's  d&partmmt  during  the  revolutionary  war^  transcripts 
were  only  transmitted  of  said  debits,  and  his  account  closed  on  the 
treasury  books,  making  a  debit  of  $1,391  73  in  specie." 


HUGH     HUGHES.  11 

The  Treasury  Department  very  probably  stated  the  case,  in  the 
letter  referred  tO|  in  saying  ^^the  same  (balance)  might  be  regularljP 
accounted  for  with  the  commissioner  for  adjusting  the  accounts  of  the 
quartermaster  and  commissary  department/'  as  it  was  with  said  offi- 
cers to  which  Congress,  by  the  resolution  of  ,  directed  the 
settlement  of  the  quartermaster  and  commissary's  accounts. 

And  your  petitioners  further  show,  that  Hugh  Hughes  entered  the 
seryice  of  the  United  States  in  possession  of  a  large  amount  of  real 
estate,  the  whole  of  which  was  spent  in  promoting  the  cause  of  inde- 
pendence ;  and  while  it  appears  that  Colonel  Hughes,  in  his  life  time, 
and  his  heirs  after  his  death,  were  solicitous  for  an  adjustment  of  his 
accounts,  it  cannot  be  supposed  that  their  urgent  importunities  rested 
on  the  settlement  of  the  debit  of  |1 ,391  75.  Beason  and  justice  infer 
that  this  desire  for  settlement  rested  upon  larger  amounts,  which  were 
based  upon  Touchers  for  moneys  loaned  to,  and  expended  for,  the  use 
of  the  government,  which  were  burnt  on  the  22d  of  January,  1*789, 
and  for  his  arrears  of  pay  ;  and  as  he  does  not  appear  to  have  been 
credited  for  his  pay  on  the  books  of  the  treasury,  it  is  respectfully 
submitted  that  the  amount  of  $1,391  75  is  only  nominal,  and  made 
with  a  view  to  close  his  account. 

Your  petitioners  further  show,  that  upon  a  recent  examination  of 
the  accounts  of  Hugh  Hughes  with  the  United  States,  it  has  been 
ascertained  that  loan  office  certificates  were  issued  to  him,  and  yet 
remain  outstanding  to  his  credit,  amounting  to  the  sum  of  $2,913  76, 
as  appears  by  the  annexed  certified  transcript  from  the  Register  of 
the  Treasury.  Your  petitioners,  therefore,  respectfully  ask  that  Con- 
gress will  pass  a  law  authorizing  and  directing  the  payment  of  the 
said  outstanding  loan  office  certificates,  which  remain  on  the  books  of 
the  treasury,  with  interest  thereon  until  paid,  said  certificates  having 
been  lost  or  destroyed. 

And,  as  in  duty  bound,  your  petitioners  will  ever  pray. 

JASPER  W.  HUGHES, 
CHARLES  HUGHES, 
HARRIETTE  M.  HUGHES, 
RUTH  H.  GAMBLE, 
Grand-daughter  to  Colonel  H.  Hughes,  deceased. 

PH.  DICKERSON, 

In  right  of  his  wife,  who  is  grand-daughter  to  Col,  H,  Hughes^  dec'd 


in  the  court  of  claibis. 

On  the  Petition  op  Repkesbntativbs  op  Hugh  Hughes. 

Brief  of  United  States  Solicitor. 

This  is  a  claim  for  loan  office  certificates,  of  the  possession  of  which, 
by  the  deceased,  there  is  no  evidence,  but  the  fact  that  they  appear  to 
have  been  issued  to  Hugh  Hughes  by  the  printed  list,  and  there  is  no 
evidence  of  their  being  still  due  and  unpaid,  except  that  they  are  not 
noted  as  paid  on  that  list. 
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No  claim  was  presented  till  1845,  and  the  claim,  is  therefore  barred 
1)7  the  resolutions  of  old  Congress  and  statutes  under  the  present 
government. — (See  vol.  1,  p.  691,  B.  and  D.  ed.,  TJ.  8.  Laws;  see 
Carson's  case,  vol.  1,  p.  301,  L.  and  B.  ed.,  ib.  355,  437,  662,  vol.  3, 
pp.  425,  696.) 

2.  If  there  were  no  statutory  limitations,  payment  would  be  pre- 
sumed from  the  lapse  of  time^  (Sauber  vs.  Jackson,  2  Wendell,  59; 
see  Owen  and  Hill's  Notes,  1  vol.,  p.  504,  for  a  full  discussion  of  the 
subject.)  The  rule  of  twenty  years  was  first  adopted  by  courts  of 
equity,  and  as  it  is  founded  in  reason,  and  is  found  to  be  a  rule  essential 
to  justice  between  individuals^  it  is  difficult  to  see  why  it  should  not 
apply  between  individuals  and  the  government,  independent  of  statu- 
tory enactment.  If  payment  would  be  presumed  between  man  and 
man,  why  not  when  the  goverment  was  debtor  under  like  circum- 
stances. 

3.  Twenty  years  creates  presumption  of  payment,  even  when  the 
payee  holds  the  bond  and  presents  it.  A  much  less  time  is  necessary 
to  raise  such  presumption  when  the  bond  is  not  produced,  and  no  ac- 
count or  explanation  given  of  the  failure  to  produce  it. 

The  fact  that  it  is  not  entered  on  a  list  made  out  by  officers  forty 
years  after  the  issue  of  the  note,  and  twenty  years  after  it  would  be 
presumed  to  be  paid-as  one  of  which  there  was  found  among  the  old 
papers  direct  evidence  of  payment,  does  not  at  all  lessen  the  weight  of 
the  presumption  in  favor  of  its  having  been  paid. 

The  reasoning  on  which  that  presumption  arises  does  not  depend 
at  all  upon  the  obligor's  being  aole  to  show  affirmatively  a  payment, 
or  any  evidence  to  establish  payment.  It  arises  by  force  of  the  fact 
alone  that  so  much  time  has  been  elapsed,  and  no  evidence  is  required 
to  support  it. 

4.  Independently  of  both  the  statutory  bar  and  the  legal  presumptions 
a  jury  would,  on  consideration  of  the  facts  of  this  case,  find  for  the 
government. 

1.  Because,  although  there  is  evidence  of  the  issue  of  the  certificates, 
as  they  were  negotiable,  it  is  incumbent  on  the  party  to  show  that  the 
property  in  them  continued  in  him  and  his  heirs. 

This  is  improbable,  and  would  not  be  presumed,  because  it  is  matter 
of  history  that  but  few  of  such  certificates  continued  in  the  hands  of 
the  first  holders,  and  there  is  no  evidence  tending  to  prove  that  the  prop- 
erty remained  in  Hughes.  If  he  had  died  seized  of  it,  it  would  nave 
been  inlisted  the  inventory  of  his  estate,  and  as  that  is  not  shown,  the 
probability  of  its  bavins  been  negotiated  is  confirmed.  Whether  paid 
or  not  is  immaterial,  therefore,  as  it  is  certain  that  Hughes  did  not 
die  possessed 'of  it. 

2.  But  is  the  presumption  of  payment  accruing  from  him,  and  the 
non-production  of  the  certificate,  at  all  rebutted  by  the  fact  that  the 
paper  was  not  found  among  the  rubbish  in  the  Treasury  Department 
m  1817,  when  the  list  was  made  out. 

We  have  a  letter  from  Mr.  Gillet,  former  Register,  written  to  the 
claimant's  agent,  in  which  he  says  that  he  never  heard  thcU  the  list  waa 
incorrect.    This  is  not  an  official  letter  from  Gillet.     It  states  no  fact 


l_ 


HUGH     HUGHES.  13 

of  any  direct  bearing  on  the  question ;  and  although  it  was  designed 
to  controTert  Mr.  Rockweirs  report,  it  does  not  do  so. 

3.  The  fact  that  the  notes  in  tnis  case  were  payable  to  Hugh  Hughes, 
or  bearer  J  is  no  evidence  at  all  that  the  said  Hughes  was  ever  the 
owner  of  them,  any  more  than  a  bank  note,  which  is  payable  to  the 
cashier,  teller,  or  bearer.  This  would  be  true  in  any  case,  but  when 
it  appears  from  the  petitioD  that  this  person  was  an  officer  of  the 
government,  this  is  still  more  clear. 

4.  But  it  further  appears  that  Hugh  Hughes  was  indebted  to  the 
government,  and  a  balance  is  found  against  him  on  the  books  of  the 
Treasury,  which  remain.    It  is  possible  that  these  certificates  were 

})laced  in  his  hands  for  the  use  of  the  government  as  quartermaster ; 
or  that  reason  his  name  may  have  been  put  in  the  certificates.  If  so, 
they  would  have  been  charged  to  him.  But  instead  of  a  balance 
appearing  to  his  credit,  as  there  would  be  in  case  these  had  been  ac- 
counted for,  the  reverse  is  true,  and  a  balance  appears  against  him. 

M.  BLAIB, 
United  States  Solicitor. 


DICKERSON,  ADMINISTRATOR  OF  HUGHES, 

THE  UNITED  STATES. 

Blackiord,  Judge,  delivered  the  opinion  of  the  Court. 

This  is  a  claim  by  the  administrator  of  Hugh  Hughes,  deceased. 

The  petition  alleges  that  in  1788  loan  office  certificates,  amounting 
to  176,800  dollars  were  issued  by  the  government  to  the  intestate ; 
that  of  those  certificates  the  sum  of  2,913  dollars  and  76  cents  has 
never  been  paid ;  that  the  sum  of  1,391  dollars  and  73  cents  appears 
on  the  goverDment  ledger  to  the  debit  of  the  intestate ;  and  that  the 
balance  of  1,522  dollars  and  3  cents,  with  interest  from  the  first 
of  January,  1783,  is  now  due  to  the  claimant,  as  administrator 
aforesaid. 

The  evidence  produced  by  the  claimant  shows  that  said  certificates, 
amounting  to  175,800  dollars,  were  issued  to  the  intestate  at  the 
time  stated  in  the  petition ;  that  there  is  nothing  in  the  Treasury  De- 

Sartment  to  show  that  a  part  of  those  certificates,  amounting  to  2,913 
oUars,  have  ever  been  paid;  and  that  the  government  ledger  shows  a 
charge  aeaiDst  the  intestate  of  1,391  dollars  and  73  cents.  But  the 
said  certificates,  amounting  to  2,913  dollars,  alleged  to  be  outstand- 
ing, and  on  which  this  claim  is  founded,  are  not  produced  to  the  court; 
and  we  are  to  decide  whether,  under  the  circumstances  of  the  case, 
the  claimant  can  recover  without  producing  those  certificates. 

The  following  is  an  extract  from  a  communication  to  this  Court 
from  the  Secretary  of  the  Treasury  relative  to  this  claim: 

'  ^  In  answer  to  your  request  for  any  other  information  in  this 
department  tending  to  elucidate  said  claim,  permit  me  to  add  that 
the  loan  office  certificates,  issued  under  the  authority  of  the  Congress 
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of  the  confederation,  were  made  by  their  terms,  as  prescribed  by  the 
resolution  of  3d  of  October,  1776,  payable  to  the  person  making  the 
loan,  or  hearer.  Being  thus  negotiable  by  mere  deliyery,  like  a  bank 
note,  this  department,  in  redeeming  them,  has  invariably  declined, 
as  appears  by  its  records^  p&ying  the  persons,  or  their  representatives, 
to  whom  they  were  originally  issued,  unless  the  certificates  were 
presented  here,  or  sufficient  proof  of  their  actual  destruction  while 
m  their  possession.  The  mere  fact  of  their  being  issued  to  a  person 
has  not  been  regarded  as  affording  the  slightest  evidence  of  snb- 
sequent  ownership." 

The  Secretary  has  thus  given  us  the  [)ractice  of  his  department. 
We  are  of  opinion  that  the  person  claiming  payment  of  loan  office 
certificates,  which  are  payable  to  bearer,  can  have  no  right  to  recover 
on  them  in  this  Court  if  he  do  not  produce  the  certificates,  or  show 
to  our  satisfaction  that  they  have  been  lost  or  destroyed  whilst  they 
were  his  property.  It  will  be  presumed,  if  such  loss  or  destruction  be 
not  shown,  that  the  certificates  have  been  paid,  or  that  some  person 
other  than  the  claimant  is  entitled  to  the  money. 

It  appears  that  in  1802  the  intestate  himself  applied  to  Congress 
for  compensation  for  certain  services  during  the  revolution,  and  for  a 
settlement  of  his  accounts,  alleging  his  vouchers  to  have  been  burned; 
but  he  made  no  claim  on  account  of  any  loan  office  certificates.  And 
it  appears,  also,  that  in  1820  the  heirs  of  the  intestate  made  a  similar 
application  to  Congress,  saying  nothing  in  their  petition  about  loan- 
office  certificates.  The  committees  to  which  the  claim  in  those  cases 
was  referred,  made  adverse  reports,  and  stated  that  there  was  a  con- 
siderable sum  charged  on  the  books  against  the  intestate. — (American 
State  Papers,  title  ''  Claims,"  pp.  255,  706.) 

In  1845  the  heirs  of  the  intestate  petitioned  Congress  for  payment 
of  the  loan  office  certificates  now  sued  on,  the  petition  alleging  the 
certificates  to  have  been  lost  or  destroyed.  That  was  the  first  appli- 
cation to  Congress,  so  far  as  we  are  informed,  for  payment  of  these 
certificates.  The  application  failed.  The  report  of  the  committee  in 
that  case,  adverse  to  the  claim,  is  copied  into  the  petition  filed  in  thia 
Court  by  the  present  claimant. 

It  is  alleged  in  the  petition  to  this  Court  that,  on  the  22d  of  Janu- 
ary, 1789,  the  papers  and  vouchers  of  Hugh  Hughes  were  destroyed 
by  fire;  and  there  is  an  affidavit  made  by  Alexander  Bay,  in  1865, 
and  attached  to  the  petition,  stating  that  the  facts  set  forth  in  the 
petition  are  true  to  tne  best  of  his  Knowledge  and  belief;  but  that 
affidavit  is  not  sufficient  to  show  the  loss  or  destruction  of  any  loan 
office  certificates  belonging  to  said  Hughes.  A  fatal  objection  to  that 
affidavit,  were  there  no  other,  is,  that  it  dots  not  state  that,  at  the 
time  of  the  fire,  the  certificates  were  the  property  of  Mr.  Hughes,  and 
were  among  the  papers  destroy^ed. 

Our  opinion  is,  that  the  claimant  has  no  cause  of  action. 


35th  Congrhh,  I  HOUSE  OF  REPRESENTATIVES.  J  Report  C.  C. 
1st  Session.     S  \      No.  147. 


FERDINAND  COXE. 

[To  aooompuiy  Bill  H.  R.  C.  C.  No.  84.] 


Dman  15,  1867.— Referred  to  the  Oommittee  of  Olaimi. 
Haioh  26,  1858.— Ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  ihe  honorable  the  Senate  and  Home  of  Bepresentatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

FERDINAND  COXE  vs.  THE  UNITED  STATES. 

1 .  The  petition  of  the  claimant. 

2.  Documents  received  from  the  State  Department,  and  referred  to 
in  the  opinion  of  the  court  and  transmitted  to  the  House  of  Repre- 
sentatives. 

3.  Claimant's  brief. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  court. 

6.  Bill  for  the  relief  of  claimant. 

7>  8|  9.  Other  documents  connected  with  the  case  referred  by  the 
House  of  Representatives,  and  returned  to  that  House  in  a  separate 
envelope. 

By  order  of  the  Court  of  Claims : 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r^_ .-  n  seal  of  said  court,  at  Washington,  this  seventh  day  of 
L^"^-J     December,  A,  D.  1857. 

SAM'L  H.  HUNTINGTON, 

Chief  Cterk  Court  of  Claims. 


To  Ike  honorable  the  Judges  of  the  Court  of  Claims: 

Your  petitioner,  Ferdinand  Coxe,  of  the  State  of  Pennsylvania, 
respectfully  represents  that  he  was  secretary  of  legation  of  the 
United  States,  at  the  imperial  court  of  Braaili  in  the  years  1862  &mA 
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1853  ;  that  during  those  years,  at  two  diflPerent  periods,  he  was  left  to 
act  as  the  chief  in  charge  of  the  legation  there.  These  periods  were 
from  January  13th  to  Feoruary  10th,  1852,  and  from  May  12th  to  Au- 
gust 18th,  1853.  On  each  occasion  your  petitioner  had  sole  and  entire 
charge  of  the  said  legation,  Mr.  Robert  C.  Schenck,  then  envoy 
extraordinary  and  minister  plenipotentiary  of  the  United  States  to 
Brazil,  being  absent  at  Buenos  Ay  res  and  other  countries  on  the  Rio 
de  la  Plata,  in  South  America  ;  and  during  the  last  of  the  times  above 
mentioned  your  petitioner  was  regularly  presented,  under  express  in- 
structions and  authority  of  the  government  of  the  United  IStates,  as 
charge  d'affaires  ad  interim^  and  as  such  was  recognised  and  received 
by  the  government  of  Brazil.  For  his  official  services,  at  these 
several  times  rendered,  your  petitioner  claims  and  demands  from  the 
United  States  the  sum  of  eight  hundred  and  seventy-one  dollars  and 
sixty  cents  ($871  60c.,)  that  is  to  say:  one  hundred  and  ninety-eight 
dollars  and  sixty-five  cents  ($198  65c.)  for  his  services  in  1852,  and 
six  hundred  and  seventy-two  dollars  and  ninety  five  cents  ($672  95c.) 
for  his  services  in  1853,  the  said  amounts  being  the  difference  between 
his  pay  as  secretary  of  legation  and  the  pay  of  a  charge  d'affaires, 
and  being  the  usual  and  legal  compensation  allowed  and  paid  in  such 
cases.  Your  petitioner  also  claims  and  demands,  in  addition  to  his 
compensation,  to  which  he  is  entitled  as  aforesaid,  the  further  sum  of 
four  thousand  and  five  hundred  dollars,  ($4,500,)  being  the  amount 
regularly  and  legally  to  be  allowed  and  paid  to  him  for  his  outfit 
as  said  charge  d'affaires  of  the  United  States,  according  to  the  custom 
and  usage  of  the  State  Department  and  of  the  government,  and  the 
customary  appropriations  by  Congress  for  persons  holding  the  ofiSce 
of  charge  d'affaires. 

Your  petitioner  represents  that  so  much  of  his  said  claim  as  relates 
to  compensation  or  salary  has  been  heretofore  submitted  to  Congress, 
and  the  following  poceedings  had  thereon  :  His  petition  being  pre- 
sented at  the  Ist  session  of  the  33d  Congress,  in  the  House  of  Repre- 
sentatives, was  referred  to  the  Committee  on  Foreign  Affairs,  but  not 
reported  or  acted  on.  At  the  same  session  in  the  Senate,  his  petition, 
being  presented,  was  referred  to  the  Committee  on  Foreign  Relations, 
who  made  a  favorable  report,  but  the  report  was  not  then  taken  up. 
At  the  2d  session  of  the  33d  Congress,  the  report  of  the  Committee 
on  Foreign  Relations,  in  the  Senate,  being  taken  up,  together  with 
an  accompanying  bill  for  his  relief,  (No.  480,)  the  bill  was  passed  and 
sent  to  the  House  of  Representatives,  but  was  not  acted  on  or  disposed 
of  in  that  branch  of  the  legislature,  but  was  referred,  by  resolution  of 
the  3d  of  March,  1855,  to  this  court  for  decision. 

Your  petitioner  states  that  no  part  of  his  said  claim  has  been  paid, 
but  the  whole  remains  due  and  unsatisfied ;  and  the  sole  and  entire 
interest  therein  is  in  himself.  And  he  prays  that  the  same  may  be 
adjudged  to  him  by  this  honorable  court,  and  that  he  may  have  all 
such  relief  in  the  premises  as  he  is  justly  entitled  to. 

SCHENCK,  CORWIN,  &  WEBB, 

Counadfor  Petitioner. 
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City  and  County  of  Philadelphia, 

Before  the  nndersigned,  a  jastice  of  the  peace  in  and  for  the  county 
and  State  aforesaid,  personally  came  Ferdinand  Ooxe,  the  petitioner 
above  named,  and  made  oath  that  the  facts  and  statements  set  forth 
in  the  foregoing  petition  are  true  to  the  best  of  his  knowledge  and 
belief. 

Given  under  my  hand,  at  the  said  city  of  Philadelphia^  this  twenty- 
third  day  of  November,  1855. 

ARMON  DAVIS, 
Alderman  and  Ex-officio  a  Justice  of  the  Peace. 


State  of  Pennsylvania,  ) 
County  of  Philadelphiay  \ 

I,  James  G.  Gibson,  prothonotary  of  the  court  of  common  pleas  of 
said  county,  do  certify  that  Armon  Davis,  before  whom  the  annexed 
acknowledgment  was  made,  was,  at  the  time,  and  now  is,  an  alder- 
man and  ex-o£Scio  justice  of  the  peace  of  the  city  of  Philadelphia, 
duly  commissioned  and  qualified  to  administer  oaths  and  affirma- 
tions, and  take  acknowledgments,  &c.,  and  to  all  whose  acts,  as  such, 
full  faith  and  credit  are  and  ought  to  be  given,  as  well  in  courts  of 
judicature  as  elsewhere,  and  that  his  signature  thereto  is  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
r         -|  the  seal  of  said  court,  this  twenty-third  day  of  November, 

JAMES  G.  GIBSON, 

Proth^motairy. 
Per  E.  WARD. 


UNITED  STATES  OF  AMERICA— DEPARTMENT  OP  STATE. 

To  all  to  whom  these  presents  shaU  come,  greeting : 

I  certify,  that  the  papers  hereunto  annexed  are  faithftil  and  literal 
extracts  from  the  original  records  of  this  department. 

In  testimony  whereof,  I,  William  L.  Marcy,  Secretary  of  State  of 

r    AT  1   ^^®  United  States,  have  hereunto  subscribed  my  name  and 

^     *  J  caused  the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington,  this  iTth  day  of  November,  A.  D. 

1855,  and  of  the  independence  of   the  United  States  of 

America  the  eightieth. 

W.  L.  MARCY. 


[Extract.] 

No.  17.  "Legation  op  the  United  States, 

^^  Bio  de  Janeiro  J  February  14,  1852. 

"  Sib  :  I  take  the  earliest  possible  moment  for  communicating  with 
yon  after  my  return  from  the  La  Plata.     I  arrived  here  on  the  11th 
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instant,  in  tlie  Britiflh  steam  packet,  having  been  absent  exactly  four 
weeks." 

^'I  have  the  honor  to  be,  &c.,  &c.,  &c.y 

"  ROBERT  C.  SCHENCK. 
'^  Hon.  Daitikl  Wsbstsr,  &c.,  &c.,  &c/' 


[Extnet] 


No.  16.  ^'Dbpabtment  or  Statb, 

''  Waahingtmy  April  29,  1852. 

"Sie: 

******** 

''It  is  presumed  your  absence  from  Rio  de  Janeiro  need  not  be 
prolonged  beyond months. 

''You  will  present  Mr.  Coxe  as  chargi  d'affaires  ad  tn^enm,  daring 
that  time." 

"I  am,  sir,  &c.,  &c., 

"DANIEL  WEBSTER. 
"  To  Robert  G.  Sghenge,  Esq.,  &c.,  &c.,  &c/' 


[Extnet.] 


No.  29.  "  Legation  or  the  United  Staths, 

"JBto  efe  Janeiro  J  June  23,  1852. 
"Sie: 

"  ITnluckilj  for  myself,  I  ha7e  not  been  able  to  comply  literallj 
with  one  part  of  your  instructions,  which  directed  me  to  present  Mr. 
Coxe,  the  secretary  of  legation,  as  charge  d'affitires  ad  ttUerim,  In 
my  last  despatch  I  informed  you  of  my  having  given  him  leave  of 
amenoe  on  urgent  and  special  business,  to  make  a  hasty  visit  to  the 
United  States." 

"I  am,  sir,  &c.,  &c., 

"  ROBERT  C.  SCHENCK. 
"  Hon.  Daniel  Webster, 

"  Secretary  of  State,  Washington,  D.  (7." 


[Eztnot] 

No.  64.  ^^  Legation  of  the  United  States, 

''Biode  Janeiro,  May  12,  1853. 

"  Sir  :  Affairs  at  Buenos  Ayres  have  assumed  such  an  aspect  now, 
that  1  feel  it  my  duty  to  return  there,  in  the  hope  that  the  time  has 
arrived  for  accomplishing  our  objects.'' 
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*'I  have,  to-day,  presented  Mr.  Coze  as  cliargg  d'affaires  an  in- 
terimy  to  this  court,  daring  mj  absence/' 

''I  have  the  honor  to  be,  &c.|  &o., 

*' ROBERT  C.  SCHENCK. 
"Hon.  W,  L.  Mabcy, 

^^  Secretary  of  State^  cfcc,  Washington.** 


No.  65.  '^  Lbgation  of  thb  Unitbd  Statss, 

^^Bio  de  Janeiro^  May  14,  1853. 

"  Sir  :  I  hare  the  honor  to  inform  yon  that  Mr.  Schenck  left  here 
yesterday  for  Baenos  Ayres,  on  board  the  British  mail  steamer 
^Prince.'  His  last  despatch  (No.  64)  gives  you,  in  full,  his  reasons 
for  undertaking  the  voyage. 

''On  the  12th  instant,  I  was  presented  by  Mr.  Schenck  to  the  Minis- 
ter for  Foreign  Affairs  of  this  government,  as  charge  d'affaires  ad 
interim  of  the  United  States,  and  entered  upon  the  duties  of  that 
office  the  same  day. 

''  Most  respectfully,  your  obedient  servant, 

"FERDINAND  OOXB. 

''Hon.  W.  L.  Marcy, 

"  Secretary  of  State,  Washington,  D.  0." 


[Extract] 


No.  71.  *'  Legation  of  the  Unithd  States, 

''  Bio  de  Janeiro.  August  16,  1863. 
"Sir: 

''  Mr.  Coxe,  as  char  si  d'affaires  ad  interim,  has  kept  the  depart- 
ment most  fully  advised  of  all  the  current  business  of  this  legation  ; 
and  I  find  nothing  here  in  arrear,  or  to  be  communicated. 

"  To-day,  I  have  formally  announced  to  the  Minister  for  Foreign 
Affairs  my  return,  and  that  I  have  resumed  the  performance  of  my 
duties  as  minister  at  this  court." 

"  I  have  the  honor  to  be,  &c.,  &c.,  &c., 

"ROBERT  0.  SCHENCK. 

"Hon.  W.  L.  Marot,  &c.,  &c.,  &c." 


Department  of  State, 

Washington,  Felyruary  9,  1854. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  8th  instant,  with  its  enclosures,  relating  to  Mr.  Ferdinand  Ooxe's 
claim  for  compensation  as  charge  d'affaires  of  the  United  States  near 
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the  government  of  Brazil,  during  the  absence  of  Mr.  Schenck,  at 
different  times,  during  portions  of  the  years  1852  and  1853. 

During  his  first  absence — say  from  about  the  10th  of  January  to 
the  11th  February,  1852,  which  absence  was  for  his  own  recreation, 
Mr.  Schenck  left  the  legation  in  charge  of  Mr.  Coxe,  but  without 
announcing  him  o£Scially  as  charge ;  and  it  does  not  appear  that  Mr. 
Coxe  was  required  to  perfoim  diplomatic  duties  during  the  period 
mentioned. 

Mr.  Schenck's  second  absence  extended  from  the  12th  May  to 
the  16th  August,  1853,  and  during  this  time  Mr.  Coxe,  by  authority 
of  this  department,  was  charged  with  the  duties  of  the  legation;  was 
recognised  by  the  Brazilian  government  as  chargS  d'affaires  ad  interiniy 
and  in  that  character  rendered  such  services  to  the  interests  of  the 
United  States  as  entitle  him,  in  the  estimation  of  this  department,  to 
suitable  compensation. 

The  papers  relating  to  Mr.  Coxe's  claim  are  herewith  returned. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

W.  L.  MARCT. 
To  the  Hon.  Tflos.  H.  Bayly, 

Chairman  of  the  Committee  of  Foreign  Affairs ^ 

House  of  Bepresentatives. 


Legation  of  thb  United  States, 

Rio  de  Janeiro^  August  19,  1853. 

This  is  to  certify  that  Mr.  Ferdinand  Ooxe  was  presented  by  me  to 
the  government  of  Brazil  as  charge  d'affaires  ad  interim  of  the  United 
States  on  the  12th  of  May,  1853,  and  that  he  had  his  audience  of  leave 
in  that  capacity  on  the  18th  of  August,  1853. 

ROBT.  C.  SCHENCK. 


Ferdinand  Coxe  vs.  The  United  States. 

Plaintiff* s  Brief. 

The  case  presents  two  claims : 

1.  For  salary  due  to  him  as  charge  d'affaires  at  Brazil  during  the 
time  he  so  served,  or  rather  the  difference  between  his  pay  as  secretary 
of  legation  and  the  pay  due  him  as  charge  during  that  time. 

2.  An  outfit  as  chargS.  (See  petition  and  account  filed  among 
papers.) 

The  claimant  offers  and  files  certified  copies  from  the  records  of  the 
State  Department,  showing  his  appointment  and  service.  (See  proofs 
with  papers.) 

1.  The  first  point  i 
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That  the  authority  to  appoint  ambassadors,  &c.,  is  given  to  the 
President  of  the  United  States  by  the  constitution  of  the  United 
States,  and  is  derived  from  no  act  of  the  national  legislature.  (See 
Constitution,  art.  2,  sec.  2,  and  Mr.  Cushing's  opinion  filed  in  the 
case  passim  and  the  practice  of  the  government  therein  detailed. 

This  is  especially  the  case  with  these  temporary  appointments,  such 
as  that  of  the  claimant,  which  are  made  under  the  authority  of  the 
constitution  and  the  usage  and  customs  of  nations  to  preserve  un* 
interrupted  the  diplomatic  intercourse  between  nations.  (See  Ex. 
Doc.  No.  73,  H.  of  Bep.^  19th  Cong.  2d  sess:    Ex.  Papers,  vol.  5, 

1826-7,  p.  7. 

That  this  power  to  supply  any  temporary  vacancy  in  the  diploma- 
tic relations  of  ^  the  government,  and  so  preserve,  uninterupted,  our 
foreign  relations,  must  be  vested  somewhere,  ex  necessitaJe  rei. 

In  case  of  a  vacancy  occasioned  by  the  death  of  the  minister,  the 
secretary  of  legation  becomes,  ipfiofado^  the  government's  representa- 
tive— a  state  of  things  arising  out  of  the  necessity  spoken  of.  When 
occasioned  by  the  necessary  absence  of  the  mininter  from  his  post^  the 
same  necessity  existing,  but  in  a  somewhat  different  form,  that  is  to 
say,  in  a  form  where  the  appointing  power  can  be  exercised,  that 
power  is  exercised  and  the  vacancy  filled,  as  in  the  case  at  bar.  (See 
art.  2,  sec.  2,  of  the  constitution,  in  the  paragraph  next  to  that  con- 
stituting the  treaty-making  power,  and  doc   73,  p.  8.) 

2.  The  President  has  power  to  fill  all  vacancies  occurring  during 
the  recess  of  the  Senate.     (See  Constitution,  art.  2,  sec.  2.) 

3.  The  claimant  presents  himself  as  having  been  appointed  charg^ 
d'affaires,  under  the  order  of  the  government,  during  an  absence,  of 
the  minister  from  his  post,  and  during  the  recess  of  the  Senate. 
He  was,  therefore,  as  regularly  appointed  as  if  he  had  been  nominated 
to  the  Senate  and  confirmed  by  that  body. 

2.  The  second  point  is — 

That,  having  been  so  appointed,  he  is  entitled  to  all  the  compen- 
sation belonging  to  the  office  so  filled  by  him,  to  wit : 
Ist.  The  salary. 
2d.  the  outfit. 

1.  Having  been  regularly  appointed  to  the  office  and  filled  the 
duties  appertaining  to  it,  and  performed  the  services  required  by  it, 
there  must  be  a  right  somewhere  to  pay  him — there  being,  beyond  all 
question,  an  implied  agreement  on  the  part  of  the  government  to  pay 
for  the  services  of  her  employees. 

In  this  connection,  Mr.  Cushing  says :  In  the  opinion  alluded  to  at 
page  30,  '^  besides  which  an  officer  may  lawfully  be,  and  occasionally 
is,  appointed  either  a  statute  officer  or  other,  without  any  existing; 
provision  for  his  compensation,  whichy  if  he  he  lawfully  appointed^ 
creates  a  valid  debt  against  the  govemmerU." 

Prom  the  very  nature  of  the  case,  no  special  provision  was  made 
for  these  appointments,  by  reason  of  their  great  uncertainty,  and 
because  they  are  entirely  contingent. 

2.  It  is  therefore  contended  that  the  debt  created  against  the  govern- 
ment, the  compensation  belonging  to  such  appointees,  embraces  all  of 
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tbe  allowances  and  emolaments  belonging  to  the  original  office — ^that 
is  to  Bay,  to  charg^  d'affaires. 

3.  The  plaintiff's  third  point  is — 

That  the  allowances  to  charg6  d'affaires  are — 

1st.  A  salary  of  $4,500  a  year,  and,  2d,  an  outfit  equal  to  one 
year's  salary  ;  and  in  support  of  this  he  refers — 

1.  To  the  acts  of  Congress  or  general  laws  passed  with  regard  to 
such  officers. 

2.  To  the  usage  of  the  State  Department  under  the  acts  of  Congress 
and  the  laws  and  usages  of  nations. 

3.  To  the  special  legislation  of  Congress  in  regard  to  similar  cases. 
(See  for  general  laws  of  Congress,  1  Stat,  at  Large,  128,  299,  345,  487| 
541 ;  2,  do.  78,  508.) 

The  language  of  these  laws  down  to  the  act  of  May  10,  1810,  is 
uniformily,  '^  that  exclusive  of  an  outfit,"  amounting  to  a  year's  fall 
salary,  '^  the  President  shcdl  not  aUoWy^'  as  a  compensation,  a  greater 
sum  than  $4,500  to  chargS  des  affaires,  &c.  The  law  thus  fixing  the 
standard,  an  I  requiring  that  it  ahall  not  he  exceeded  in  any  case,  and 
that  standard  of  compensation  is  expressly  the  outfit,  and  the  salary 
of  $4,500. 

The  act  of  1810  (vol.  2  Stat  608)  does  not  change  the  legislation 
upon  this  suhject  by  placing  the  outfit  in  the  proviso  to  the  first 
section.  ^^  The  construction  which  has  been  put  in  uniform  and  an- 
censured  practice  on  this  proviso  is,  that  it  was  merely  introduced  to 
authorize  the  outfit,  which  had  been  omitted  in  the  previous  part  of 
the  section,"  (See  Mr.  Wirt's  opinion,  vol.  14,  1823,  Opinions 
Attorneys  General,  469.) 

This  act  of  1840  relates  entirely  to  new,  or,  in  other  words,  original 
appointments,  and  has  no  reference  to  such  temporary  appointments 
as  that  under  consideration.  The  second  section  of  the  act  confirms 
the  power  of  the  President  to  appoint  the  officers  mentioned  daring  a 
recess  of  the  Senate,  and  excepts  such  appointees  from  the  other  parts 
of  the  section,  the  language  being,  ^^but  the  President  (in  the  recess 
of  the  Senate)  is  authorized  to  make  such  appointments,  which  shall 
be  submitted  to  the  Senate  at  the  next  session  thereafter  for  their 
advice  and  Cf  nsent."  Here  is  the  power  of  appointment,  and,  so  far 
as  the  person  appointing  and  the  party  appointed  are  concerned,  it  is 
completed,  the  advisory  or  confirming  power  not  being  at  the  time  in 
a  position  to  take  any  part  in  that  appointment.  The  act  authorises 
such  appointments,  and  enacts  that  parties  so  appointed  shall  receive 
the  compensation  therein  provided. 

In  this  case  the  appointment  was  made,  and  it  terminated  daring  a 
recess  of  the  Senate.  The  power  to  make  such  appointments  is  not 
denied,  and  it  cannot  be  within  the  spirit  of  our  laws  that  officers 
shall  be  appointed  and  not  compen^atea  for  what  they  do  under  that 
appointment,  and  that  more  especially  in  cases  where,  by  the  nature 
of  things,  the  ^*  advice  and  consent  of  the  Senate"  cannot  be  obtained 
or  even  asked. 

2.  For  usage  of  the  department  under  the  laws  in  question,  see  Mr. 
Clay's  report  as  to  the  practice  of  department,  in  the  document  (No.  73) 
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before  referred  to.    Paasim,  Execative  Docament  No.  12|  30th  Cong. 
Ist  seesion.    See  also  Mr.  Gashing's  Opinion,  among  the  papers. 

3.  For  the  special  legislation  of  Congress,  claimant  would  refer  to 
the  acts  of  Congress  in  such  cases,  extending  through  the  whole  series 
of  the  Statutes  at  Large,  and  would  give  references  only  for  the  pur- 
pose of  selecting  a  few  individuals  from  what  is  a  very  large  class  of 
cases,  to  the  following: 

Statutes  at  Large,  vol.  3,  601 ;  vol.  4,  do.,  625  and  626 ;  vol.  5, 
do.,  763 ;  and  vol.  6,  do.,  667 ;  ^' Act  for  the  relief  of  John  Randolph 
Clay  and  others,"  vol.  9,  do.,  166,  300,  343,  369;  vol.  10,  do.,  89, 
203   and  Sanford's  case,  1 35. 

The  act  of  March  1,  1856,  10  Stat,  at  Large,  619,  sec.  26,  on  page 
626,  abolishes  outfits,  &c.;  but  this  act  makes  no  provision  for  charges. 
(See  Cushing's  Opinion  as  to  the  effect  of  this  act.) 

The  act  of  August  18,  1856,  regulates  the  pay  of  all  diplomatic 
o£Scer8,  making  that  of  chargS  d'affaires  fifty  per  centum  of  that  of 
ministers  and  increasing  the  compensation  to  ministers ;  and  in  section 
10  provides  for  just  such  cases  as  that  of  this  claimant,  showing  the 
spirit  of  the  legislation  on  this  subject  to  be,  that  the  temporary 
appointee  is  to  have  one-half  or  fifty  per  centum  of  the  allowances 
belonging  to  the  principal  ofiScer. 


IN  THE  COURT  OP  CLAIMS. 

On  the  PEnnoK  of  Fbrdinakd  Coxb. 
Brief  of  the  United  States  Solicitor. 

The  claim  is,  Ist,  for  pay  as  charg^  ad  interim  at  Brazil,  whilst 
Mr.  Schenck  was  absent ;  and,  2d,  for  an  outfit. 

With  respect  to  the  outfit,  the  Ist  section  of  the  act  of  1810 
(2  Stat. ,  p  608)  has  a  proviso  which  limits  the  outfit  to  the  amount 
of  one  year's  salary  to  a  minister  on  going  out  of  the  United  States. 
This  expresses  what  the  word  outfit  implies  in  itself — that  outfits  are 

Eid  only  to  those  ministers  who  are  sent  out  of  the  United  States, 
this  case  the  claimant  was,  at  the  time  of  entering  on  his  duties, 
already  in  Brazil,  as  secretary  of  le^ation^  and  the  letter  of  the  Sec- 
retary of  State,  which  authorizes  him  to  act  as  charge  ad  interim^ 
recognises  this  fact. 

But  this,  as  well  as  the  claim  for  compensation,  is  disposed  of  by 
the  second  section  of  the  act  of  1810,  which  provides  that  no  compen- 
sation shall  be  paid  to  those  who  may  be  appointed  to  such  an  omce, 
unless  the  appointment  shall  be  submitted  to  the  Senate  and  ratified  by 
that  branch  of  the  government.  Coxe's  appointment  was  not  approved 
by  the  Senate,  and,  therefore,  he  has  no  right  to  compensation — pay- 
ment is  positively  prohibited  by  tho  act. 

The  mere  filling  of  an  ofiice  or  rendition  of  service  does  not  of  itself 
entitle  an  officer  to  compensation.  It  is  analogous  to  a  fiduciary 
relation,  in  which  the  fiduciary  does  not  entitle  himself  to  pay  at  all. 
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unless  by  an  express  agreement ;  and  unless  the  law  expressly  annexes 
to  the  performance  of  certain  duties  the  right  of  compensation  in 
money,  no  such  right  is  created. 

In  Dickins's  case,  the  law  expressly  annexed  to  theoflSces  which  he 
filled  a  certain  compensation,  and  he  became  entitled  to  the  emolu- 
ments by  becoming  vested  with  the  powers,  and  by  discharging  the 
duties  of  the  stations.  The  circumstance  that  he  was  merely  cLcting 
Secretary  of  State  did  not^  in  the  least,  take  from  his  powers  as  secre- 
tary. His  acts  had  all  the  legal  force  of  any  other  secretary,  and 
although  he  may  not  in  fact  have  done  as  much  and  been  called  to 
cabinet  councils,  &c.,  that  is  a  circumstance  of  which  a  court  could 
not  take  notice.  He  might  have  been  called  to  consultation,  and  ha^e 
done  more  than  other  secretaries  in  that  and  other  ways.  He  might 
have  been  one  of  the  leading  statesmen  of  the  day,  as  such  secretaries 
cui  interim  often  were.  Mr.  Monroe,  and  Mr.  Butler,  and  others,  who 
at  different  times  filled  at  the  same  time  two  places  in  the  cabinet, 
and  received  compeuFation  as  well  for  the  duties  which  they  discharged 
as  secretary  ad  interim  as  for  the  ordinary  duties,  were  the  most 
prominent  politicians  of  the  day,  but  had  no  greater  legal  power  or 
responsibility  than  Mr.  Dickins  whilst  acting  secretary  ad  interim, 
and  were  not  a  whit  better  entitled  to  the  compensation. 

But  these  are  cases  unlike  the  present,  in  the  fact  that  the  law 
which  provides  for  the  making  such  appointments  as  they  filled  did 
not  require  that  these  appointments  should  be  submitted  to  the  Senate 
and  confirmed  as  a  condition  precedent  to  the  payment  of  any  com- 
pensation. 

M,  BLAIR, 

U.  S.  SdicUor. 


IN  THE  COURT  OF  CLAIMS. 

Ferdinand  Coxb  t;.  Thb  CTnitbd  Statbs. 

SoARBURGH^  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  the  following  case :  He  was  secretary  of  lega- 
tion of  the  United  States,  at  Brazil,  in  the  years  1862  and  1853 ;  and 
during  those  years,  at  two  different  periods,  he  was  left  to  act  as  the 
chief  in  charge  of  the  legation  there.  These  periods  were  from 
January  13  to  February  10,  A.  D.  1852  ;  and  from  May  12  to 
August  18,  A.  D.  1853.  On  each  occasion  the  petitioner  had  sole 
and  entire  charge  of  the  legation,  the  minister  being  absent  at  Buenos 
Ayres  and  other  countries  on  the  Rio  de  la  Plata,  in  South  America, 
and  during  the  last  of  the  times  above  mentioned  the  petitioner  was 
regularly  presented,  under  express  instructions  and  authority  of  the 
government  of  the  United  States,  as  charg6  d'affaires  ad  interim,  and 
as  such  was  recognised  and  received  at  Brazil. 

For  his  official  services  at  these  several  times  rendered,  the  petitioner 
clainis  $871  60 ;  i.  e.  $198  65  for  his  services  in  1852  and  $672  95 
for  his  services  in  1853 ;  these  amounts  bmng  the  difference  between 
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his  pay  as  secretary  of  legation  and  the  pay  of  a  charge  d'affaires,  and 
the  usual  and  legal  compensation  allowed  in  such  cases.  The  peti- 
tioner also  claims  the  further  sum  of  $4,600,  heing  the  amount  regu- 
larly and  legally  to  be  allowed  and  paid  to  him  for  his  outfit  as  charge 
d'affaires,  according  to  the  custom  and  usage  of  the  State  Department 
and  of  the  government,  and  the  customary  appropriations  by  Congress 
for  persons  holding  the  office  of  charg6  d'affaires. 

So  much  of  the  petitioner's  claim  as  relates  to  compensation  or 
salary  has  been  heretofore  submitted  to  Congress,  and  certain  pro- 
ceedings had  thereon,  which  are  stated  in  the  petition. 

The  Secretary  of  State,  in  a  letter  to  the  chairman  of  the  Committee 
on  Foreign  Affairs  in  the  House  of  Representatives,  dated  February 
9,  A.  D.  1854,  states  as  follows :  '^  I  have  the  honor  to  acknowledge 
the  receipt  of  your  letter  of  the  8th  instant,  with  its  enclosures, 
relating  to  Mr.  Ferdinand  Coxe's  claim  for  compensation  as  chargi 
d'affaires  of  the  United  States  near  the  government  of  Brazil,  during 
the  absence  of  Mr.  Schenck,  at  different  times,  during  portions  of  the 
years  1852  and  1853. 

''  During  his  first  absence,  say  from  about  the  10th  of  January  to 
the  llth  February,  1852,  which  absence  was  for  his  own  recreation, 
Mr.  Schenck  left  the  legation  in  charge  of  Mr.  Coxe,  but  without 
announcing  him  officially  as  charge  ;  and  it  does  not  appear  that  Mr. 
Coze  was  required  to  perform  diplomatic  duties  during  the  period 
mentioned. 

'^  Mr.  Schenck's  second  absence  extended  from  the  12th  May  to  the 
16th  August,  1853,  and  during  this  time  Mr.  Coxe,  by  authority  of 
this  department,  was  charged  with  the  duties  of  the  legation,  was 
recognised  by  the  Brazilian  government  as  charge  d'affaires  ocltn^ertm, 
and  in  that  character  rendered  such  services  to  the  interests  of  the 
United  States  as  entitled  him,  in  the  estimation  of  this  department, 
to  suitable  compensation." 

The  first  section  of  the  act  of  Congress,  approved  May  1,  A  D. 
1810,  provides  'Hhat  the  President  of  the  United  States  shall  not 
allow  to  any  *****  charge  d'affaires  a  greater  sum  than  at 
the  rate  of  four  thousand  five  hundred  dollars  per  annum,  as  a  com- 
pensation for  all  his  personal  services  and  expenses  :**♦** 
Provided  it  shall  be  lawful  for  the  President  of  the  United  States  to 
allow  to  a  minister  plenipotentiary  or  chargS  d'affaires,  on  going  from 
the  United  States  to  any  foreign  country,  an  outfit,  which  shall  in 
no  case  exceed  one  year's  full  salary  of  such  minister  or  chargS 
d'affaires."     *     *     * 

The  second  section  of  that  act  provides  as  follows:  *'  That  to  entitle 
any  charge  d'affaires  *****  to  the  compensation  hereinbefore 
provided,  they  shall  respectively  be  appointed  by  the  President  of  the 
United  States,  by  and  with  the  advice  and  consent  of  the  Senate  ;  but 
in  the  recess  of  the  Senate,  the  President  is  hereby  authorized  to  make 
such  appointments,  which  shall  be  submitted  to  the  Senate  at  the 
next  session  thereafter,  for  their  advice  and  consent ;  and  no  compen- 
sation shall  be  allowed  to  any  charge  d'affaires,  *****  who 
shall  not  be  appointed  as  aforesaid."     2  Stat,  at  L.,  p.  608-9,  ch.  44. 

There  can  be  no  doubt,  we  think,  that  during  the  interval  between 
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the  12th  day  of  May  and  the  16th  day  of  August,  A.  D.  1853,  the 
petitioner  was  lawfully  invested  with  the  office  of  charge  d'affaires. 
On  the  29th  day  of  April,  A.  D.  1852,  the  Secretary  of  State  instructed 
Mr.  Schenck  as  follows :  '^'It  is  presumed  your  ahsence  from  Rio  de 
Janeiro  need  not  he  prolonged  beyond months.  You  will  pre- 
sent Mr.  Coxe  as  charge  d'affaires  cul  inUrim  during  that  time." 
This  was  an  appointment  hy  the  President ;  for  this  act  of  the  Sec- 
retary was,  in  contemplation  of  law,  the  act  of  the  President.  On 
the  12th  day  of  May,  A.  D.  1853,  the  petitioner  was  formally  pre* 
sented  by  Mr.  Schenck  to  the  imperial  court  at  Brazil,  as  charge 
d'affaires  ad  interim  during  his  ahsence.  On  the  16th  day  of  August, 
A.  D.  1853,  Mr.  Schenck  resumed  his  duties.  But  on  the  first 
occasion  the  minister's  ''absence  was  for  his  own  recreation;"  and 
although  the  petitioner  was  left  in  charge  of  the  legation,  he  was  not 
appointed  charge  by  the  President. 

The  act  of  Congress,  to  which  we  have  referred,  was  in  force  when 
the  services  for  which  compensation  is  claimed  were  rendered.  Under 
it,  the  salary  of  a  charge  d'affaires  depended  upon  the  discretion  of  the 
President,  subject  to  the  limitation  therein  prescribed.  The  outfit  of 
a  charge  was  also  subject  to  the  President's  discretion,  except  that  it 
could  in  no  case  exceed  one  year's  full  salary. 

The  petitioner  is  not  entitled  to  the  salary  of  a  charge  during  the 
period  of  Mr.  Schenck's  first  absence,  because  he  did  not  then  hold 
the  office  of  charge  under  the  appointment  of  the  President.  Nor  is 
he  entitled  to  an  outfit,  because  it  could  only  be  allowed  to  a  char^6 
''  on  going  from  the  United  States  to  any  foreign  country."  Bat,  m 
addition  to  these  objections  to  these  two  items  of  his  claim,  the  Presi- 
dent did  not  aJlou)  him  any  salary  for  his  services  as  charge  during 
Mr.  Schenck's  first  absence,  or  any  outfit  on  either  occasion ;  and  it 
must  be  presumed  that  he  failed  to  make  such  allowance,  because,  in 
his  opinion,  none  was  due  to  the  petitioner.  We  have  seen  that  both 
these  matters  rested  in  the  discretion  of  the  President,  and  his  action 
in  regard  to  them  was  conclusive. 

In  regard  to  the  services  of  the  petitioner  as  charg6  d'affaires  during 
the  minister's  second  absence,  the  President  has,  through  the  Secre- 
tary of  State,  declared  that,  in  his  estimation,  the  petitioner  is  entitled 
to  suitable  compensation.  This,  we  think,  is  conclusive  in  the  peti- 
tioner's favor.  It  only  remains  to  determine  what  is  suitable  com- 
pensation. We  are  of  the  opinion  that  the  petitioner's  claim  in  this 
respect  is  reasonable,  and  that  he  ought  to  receive  therefor  the  differ- 
ence between  his  salary  as  secretary  of  legation,  and  the  foil  salary  of 
a  charge  d'affaires  from  the  12th  day  of  May,  A  .  D.  1853,  till  the  16th 
day  of  August,  A.  D.  1853,  both  days  inclusive. 

We  shall  report  to  Congress  a  bill  in  favor  of  the  petitioner  for  the 
sum  of  six  hundred  and  sixty-two  dollars  and  sixty-nine  cents. 
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MEMOBIAL 

Tb  (he  Senate  and  Houae  <^  Bepresentalivea  of  the  United  States  of 

^tnerioa* 

The  undersigned  respectfullj  represents : 

That  be  was  seoretarj  of  legation  to  Brazil  in  the  years  1862  and 
1863,  and  that,  dnrine  a  portion  of  those  years,  he  was  left  in  charge 
of  the  United  States  legation  to  Brazil,  and  now  asks  from  Congress 
an  appropriation  to  pay  him  for  his  services  at  those  times,  as  charg^ 
d'affaires  ad  interim^  according  to  the  custom  prevailing  in  such  cases. 

The  undersigned  was  left  in  charge  of  the  said  legation  from  Jan- 
nary  13,  1862,  to  February  10,  1862,  during  the  absence  at  Buenos 
Ayres  of  Mr.  Robert  C.  Schenck,  the  ITnited  States  minister  to  Brazil; 
and  although  the  undersigned  was  not  at  that  time  regularly  pre- 
sented to  the  government  of  Brazil  as  charge  d'affaires  ad  interim^  he 
had  entire  charge  of  the  legation  durine  the  time  specified. 

The  undersigned  was  also  left  in  charge  of  the  said  legation  to 
Brazil  from  May  12,  1863,  to  August  18,  1863,  during  the  absence  at 
Buenos  Ayres  of  Mr.  Robert  C.  Schenck,  the  minister ;  and  the  un- 
dersigned was  at  that  time  regularly  presented  to  the  government  of 
Brazu  as  charg6  d'affaires  ad  interim  of  the  United  States. 

The  undersigned  therefore  asks  that  the  sum  of  eight  hundred  and 
seventy-one  dollars  and  sixty  cents  {&Ilx^^)  may  be  appropriated  to 
pay  him  for  the  services  hereinbefore  stated ;  that  is,  one  hundred 
and  ninety  eight  dollars  and  sixty-five  cents  (I983V&)  ^^^  his  services 
in  1862,  and  six  hundred  and  seventy-two  dollars  and  ninety-five 
cents  (672  AV)  for  his  services  in  1863,  the  said  sums  constituting  the 
difference  between  his  pay  as  secretary  of  legation  and  the  pay  of  a 
charge  d'affaires. 

Very  respectfully  submitted, 

FERDINAND  COXE. 

Philabblphia,  January  24,  1864. 


Legation  of  thb  Unttbd  Statks, 

Bio  de  Janeiro^  August  19, 1853. 

This  is  to  certify  that  Mr.  Ferdinand  Coxe  was  presented  by  me  to 
the  government  of  Brazil  as  chargg  d'affaires  ad  interim  of  the 
Unitra  States,  on  the  12th  of  May,  1863,  and  that  he  had  his  audience 
of  leave,  in  that  capacity,  on  the  18th  of  August,  1853. 

BOBT.  0.  SCHENOK. 


PmLADiELPHiA,  Jonuory  24,  1864. 

Deab  Sir  :  I  have  just  receivedyour  note  of  the  14th  instant,  which 
has  been  forwarded  to  me  from  Washington,  in  which  you  inform  me 
I  must  present  my  case  to  Congress  in  the  form  of  a  memorial. 
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I  adopted  the  former  course  of  sending  my  account  to  you  in  com- 
pliance with  instructions  I  received  at  the  State  Department. 

I  now  enclose  you  a  memorial  addressed  to  Congress,  which  states 
my  claim  and  the  amount  asked  for  by  me ;  and  I  will  be  very  much 
obliged  to  you  for  presenting  it  in  the  proper  form.  Of  course  the 
State  Department  will  furnish  all  the  neccessary  information,  in  addi- 
tion to  the  certificate  from  Mr.  Robert  C.  Schenck  which  I  enclosed 
to  you  in  my  former  communication. 

I  have  no  knowledge  of  the  forms  of  memorials^  and  am  not  at  all 
sure  that  mine  is  according  to  rule  or  form ;  it  states,  however,  all 
the  facts,  and  I  hope  will  be  sufficient.  If  it  requires  any  alterations, 
however,  will  you  have  the  kindness  to  make  them,  and,  if  necessary^ 
return  it  to  me  to  be  made  out  anew  ? 

Most  respectfully,  your  obedient  servant, 

FERDINAND  COXE. 

Hon.  T.  H.  Bayly,  &c.,  &c. 


In  the  Senate  of  the  United  States,  JuLy  28,  1854. 
Mr.  Mason  made  the  following  report  to  accompany  bill  S.  480. 

The  Committee  on  Foreign  Relations^  to  whom  was  referred  the  memorial 
of  Ferdinand  Goxe^  late  secretary  of  the  United  States  legation  at  Rio 
de  JaneirOy  praying  compensation  for  diplomatic  services^  have  had 
the  same  under  considerationy  and  now  report : 

That  is  appears,  from  the  lett.er  of  the  Secretary  of  State,  dated  9th 
February,  1854,  in  answer  to  inquiries  made  by  the  Hon.  Thomas  H. 
Bayly,  chairman  of  the  Committee  on  Foreign  Affairs  of  the  House  of 
Representatives,  that  from  the  12th  of  May  to  the  16th  of  August, 
1853,  during  the  absence  of  the  minister,  Mr.  Schenck,  on  a  special 
mission  to  Buenos  Ayres,  Mr.  Coxe  was,  by  authority  of  the  depart- 
ment, charged  with  the  duties  of  the  legation,  was  recognised  by 
the  Brazilian  government  as  chargS  d'affaires  ad  interimy  and  in 
that  character  rendered  such  services  to  the  interests  of  the  United 
States  as  entitled  him,  in  the  estimation  of  the  department,  to  suitable 
compensation. 

The  committee,  believing  that  the  claim  for  the  compensation  of  a 
charge  d'affaires  during  the  period  he  acted  in  that  capacity,  by  the 
authority  of  the  Department  of  State,  is  reasonable,  report  a  bill  in 
his  favor,  and  recommend  its  passage. 


Department  of  State, 

Washington^  January  12,  1854. 

Sir  :  In  reply  to  your  letter  of  the  9th  ultimo  to  the  Secretary,  I 
am  directed  to  inform  you  that  it  will  be  necessary  for  you  to  have 
your  claim  for  the  difference  of  salary  between  that  of  the  secretary  of 
legation  and  charg6  d'affaires,  for  the  period  during  which  you  acted 
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in  that  capacity  in  Brazil,  presented  to  Congress.  After  being  pre* 
sented,  should  any  information  on  the  subject  in  possession  of  this 
department  be  required,  it  will  be  given. 

As  the  account  and  voucher  rendered  by  you  may  be  necessary,  they 
are  enclosed. 

I  am,  sir,  very  respectfully,  &c. 

EDW.  STUBBS, 

Agent. 
Ferdinaitd  Cozb,  Esq., 

At  WiUard's. 


Washington,  January  12,  1854. 

Sir  :  Having  presented  to  the  State  Department  my  account  for 
services  rendered  as  charge  d'affaires  ad  interim  to  Brazil,  I  am 
directed  by  the  enclosed  letter  from  Mr.  Stubbs  to  present  my  claim 
to  Congress.  I  therefore  enclose  my  account  and  accompanying 
voucher  to  you,  and  beg  to  refer  you,  for  any  other  information 
you  may  desire,  to  the  State  Department. 
Asking  your  kind  attention  to  this  matter, 

I  am,  most  respectfully, 

Your  obedient  servant, 

FERDINAND  COXE. 
Hon.  Thomas  H.  Batlt, 

Chairman  of  Committee  on  Foreign  Bdatuma. 


The  United  States  of  America  to  Ferdinand  Coxe.... Dr. 

1852.  For  services  rendered  as  charge  d'affaires  ad  interim  at 
the  court  of  Brazil,  from  January  13,  1852,  to  Febru- 
ary 10,  1852,  during  which  period  Mr.  R.  C.  Schenck, 
the  minister,  was  absent  at  the  river  La  Plata,  and 
Mr.  Coxe,  the  secretary  of  legation,  was  left  in  charge, 
29  days,  at  2,500  per  annum,  being  the  difference 
between  his  pay  as  secretary  of  legation  and  that  of 
charge... $198  65 

1853.  For  services  rendered  as  chargS  d'affaires  ad  interim 
at  the  court  of  Brazil,  from  May  12,  1853,  to  August 
18,  1853,  inclusive,  being  one-quarter  and  seven  days, 
at  $2,500  per  annum,  being  the  difference  between 
his  pay  as  secretary  of  legation  and  that  of  charge 
d'affaires $672  95 

$871  60 


Accompanied  by  a  certificate  from  Mr.  R.  C.  Scheuck,  the  United 
States  minister  to  Brazil,  in  reference  to  the  charge  made  for  1853. 

FERDINAND  COXE, 
Late  Secretary  of  Legation  to  Brazil. 
Philadelphia,  November  10, 1853. 


36th  Oonoresb,  )  HOUSE  OF  BGPBESENTATIVES.  (  Bkpokt  C  .  C 
1«<  Session.     )  (     No.  148. 


RICHARD  L.  PAGE,  ADMINISTRATOR  OP  WM.  B.  PAGE. 


DiOEMBiB  15,  1857 — Committed  to  a  Committee  of  the  Whole  Hotue,  made  the  order  of 

the  day  for  to  morrosr,  and  ordered  to  be  printed. 


The  CouBrT  09  Olaims  sabmitted  the  following 

REPORT. 

To  the  honorcMe  the  Senate  and  House  of  Repre9entative§  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
86  the  report  in  the  case  of 

R.  L.   PAGE,  ADMINISTRATOR  OP  W.  B.  PAGE  vs.  THE 

UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Letters  of  administration  and  other  documents  received  as  evi^ 
dence  in  the  case,  transmitted  to  the  Senate. 

3.  United  States  Solicitor's  brief. 

4.  Claimant's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

6.  Other  documents  in  the  case  referred  by  the  Senate  to  the  Court 
of  Claims  and  returned  to  the  Senate  in  a  separate  envelope. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tr  o  1  ^^  ^^  ^^^^  Court,  at  Washington,  this  seventh  day  of  Decern* 
L^'  ® -I  her,  A.  D.  1857- 

SAML.  H.  HUNTINGTON, 

Chi^  Clerk  Gawrt  </  Olaims. 


UNITED  STATES  COURT  OF  CLAIMS. 

PetUion. 

RiGHABD  L.  Page,  Adm'r  of 
Wm.  B.  Page,  deceased,  e<  o^. 

vs. 

Thb  United  States. 

To  the  honoratie  the  Judges  of  (he  Court  of  Claims: 

Your  petitioner,  a  citizen  of  Norfolk,  Virginia,  respectfully  repre- 
sents, that  he  is  the  administrator  of  the  estate  of  William  B.  Page, 
who  departed  this  life  about  the  month  of  July,  in  the  vear  1845,  in 
Washington  city,  D.  C,  and  that  said  William  B.  Page,  deceased. 
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was,  on  the  sixth  day  of  May,  in  the  year  1837,  regnlarly  appointed 
a  clerk  in  the  Treasurer's  office,  in  place  of  William  Adams,  de- 
ceased. 

He  shows  that  by  the  act  of  Congress  approved  July  20,  1836, 
'Ho  change  the  organization  of  the  Post  Office  Department,"  &c., 
(Statutes  at  Large,  vol.  6,  ch.  270,  sec.  21,  page  84,)  it  was  enacted 
"that  there  shall  be  employed  by  the  Secretary  of  the  Treasury 
three  clerks — one  at  a  salary  of  $1,400  per  annum,  one  at  a  salary  of 
$1,200  per  annum,  and  one  at  a  salary  of  $1,000  per  annum — in  the 
office  of  the  Treasurer  of  the  United  States,  in  lieu  of  the  same  num- 
ber of  clerks  now  employed  in  the  office  of  the  Fifth  Auditor  of  the 
Treasury,  in  adjusting  the  accounts  of  the  Post  Office  Department." 
In  obedience  to  this  law,  Mr.  Jonathan  Guest  was  transferred  to  the 
Treasurer's  office,  at  the  salary  of  $1,400,  Mr.  Leightner  at  the  salary 
of  $1,200,  and  Mr.  William  Adams  at  the  salary  of  $1,000  per  year, 
on  the  6th  of  July,  1836.  As  said  William  B.  Page  was  appointed 
to  fill  the  vacancy  occasioned  by  the  death  of  Mr.  Adams,  his  salary 
was  at  the  rate  of  $1,000  per  year,  and  he  took  the  oath  of  office  on 
the  9th  of  May,  1837.  And  your  petitioner  states  that,  by  an  act  ap- 
proved 26th  August,  1842,  ch.  202,  sec.  2,  Statutes  at  Large,  vol.  5, 
p.  623,  it  was  enacted  that  'Hhe  compensation  of  the  clerk  author- 
ized by  the  act  of  May  26,  1824,  in  the  Treasurer's  office,  is  hereby 
increased  to  $1,000,  and  the  compensation  of  the  clerk  in  the  same 
office,  authorized  by  the  act  of  July  2,  1836,  is  hereby  increased  to 
one  thousand  two  hundred  dollars." 

By  this  act  of  Congress  said  W.  B.  Page,  who  so  filled  the  place 
of  Mr.  Adams,  deceased,  and  who  was  so  authorized  by  act  of  Jul; 
2,  1836,  became  legally  entitled  to  the  said  increase  of  two  hundred 
dollars  per  year,  and  continued  in  that  office  until  the  2d  day  of 
August,  1845,  but  was  paid  no  more  than  at  the  rate  of  $1,000  per 
year.  So  that  for  the  time  from  and  after  the  26th  August,  1842,  up 
to  the  2d  of  August,  1846,  being  two  years  eleven  months  and  two 
days,  there  was  justly  due  to  him,  in  arrear,  and  unpaid,  the  sum  of 
$584  44,  being  at  the  rate  of  two  hundred  dollars  per  year  tor  that 
time,  unjustly  and  illegally  withholden  trom  his  salary  as  established 
by  law.  Said  W.  B.  Page  applied  during  his  lifetime  to  the  Secretary 
of  the  Treasury  of  the  United  States  for  the  payment  of  the  above 
claim  of  $584  44,  which  was  refused.  He  also  presented  said  claim 
by  memorial  to  the  Congress  of  the  United  States,  which  was  pre- 
sented in  the  Senate  at  the  second  session  of  the  30th  Clongress,  and 
referred  to  the  Committee  on  Claims  of  that  body,  but  no  action  was 
had  thereon.  No  other  action  was  had  upon  said  claim  during  the 
lifetime  of  said  W.  B.  Page,  and  none  since  his  death  ;  and  the  whole 
amount  of  said  claim  being  still  due  and  owing  from  the  governmeDt 
of  the  United  States,  your  petitioner  prays  judgment  of  the  honorable 
Court  of  Claims  for  the  amount — $584  44. 

Mrs.  Ann  Page,  the  mother,  Charles  H.  Page,  Mann  B.  Page, 
John  R.  Page,  Thomas  S.  Page,  Mrs.  Roger  Jones,  brothers  and 
sister,  and  your  petitioner,  also  a  brother  of  said  Wm.  B.  Page,  d^ 
ceased,  are  the  sole  owners  and  only  persons  interested  in  said  claim. 

RICHARD  L.  PAGE. 
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Washington  Countt,  ) 
District  of  Columbiay   j     * 

On  this  twenty-second  day  of  May,  A.  D.  1856,  before  me,  Ben- 
jamin K.  Morsell,  a  justice  of  the  peace  in  and  for  the  county  and 
district  aforesaid,  personally  appears  Richard  L.  Page,  the  petitioner 
named  in  and  who  subscribed  the  foregoing  petition,  and  makes  oath 
upon  the  Holy  Evangely  of  Almighty  God  that  the  facts  set  forth  in 
the  above  petition  are  true,  according  to  the  best  of  his  knowledge 
and  belief. 

B.  K.  MORSELL, 
Justice  of  the  Peace, 
M.  Thompson, 
John  C.  Devereux, 

Attorneys/or  Petitioner. 

The  accompanying  papers,  correspondence,  &c.,  in  this  case,  were 
referred  to  this  court  by  resolution  of  the  Senate  of  June  5,  1856. 

M.  THOMPSON, 
Attorney  for  PetUi/ner. 


United  States  of  America,  I  to  wit 

Washington  County j  District  of  Gohmbiay  \ 

To  all  to  whom  these  presents  shaU  comcy  greeting:  Enow  ye,  that 
on  the  17th  day  of  August,  in  the  year  of  our  Lord  1849,  letters  of 
administration  of  all  and  singular  the  goods,  chattels,  and  credits, 
which  were  of  William  B.  Page,  late  of  Washington  county,  de- 
ceased, were,  by  the  orphans'  court  of  Washington  county  aforesaid, 
granted  and  committed  unto  Richard  L.  Page,  of  the  United  States 
navy,  he  having  first  entered  into  bond,  with  approved  securities, 
for  the  faithful  performance  of  the  duties  thereof. 

Witness  William  F.  Purcell,  esq.,  judge  of  the  orphans'  court 
[l.  8.]      of  Washington  county,  District  of  Columbia,  this  10th  day 
of  December,  anno  Domini  1856. 

Test :  EDWARD  N.  ROACH, 

Register  cf  WiUs. 


Treasury  of  the  United  States, 

January  24,  1857. 

I  hereby  certify  that  it  appears  from  the  records  of  this  office  that 
John  G.  Hedgman  was  appointed  a  clerk  to  fill  a  vacancy  created  by 
the  removal  of  William  6.  Page,  and  that  he  qualified  as  a  clerk 
by  taking  the  usual  oath  of  office  on  the  3d  day  of  August,  1845. 

I  also  certify  that  the  said  John  G-.  Hedgman  never  received  any 
other  appointment  as  a  clerk  in^  this  office,  and  that  he  has  been  con- 
tinued as  a  clerk  in  said  office  from  the  said  3d  day  of  August,  1845, 
up  to  the  present  time ;  and  also  that  he  was  paid  at  the  rate  of  $1,000 


B.   L.  PAGE. 


per  aDDum,  from  the  3d  day  of  August,  1845,  up  to  Ist  of  July,  1853, 
"With  twenty  per  cent,  upon  the  said  one  thousand  dollars  from  the  Ist 
of  July,  1852,  to  the  Ist  of  July,  1853. 

SAM.  CASEY, 
Treasurer  United  SiaJtes. 


Sib  :  There  are  two  cases  pending  in  the  Court  of  Claims :  one  in 
which  Page  is  petitioner,  and  the  other  in  which  Hedgeman  is  peti- 
tioner, claiming  that  they  were  assigned  to  a  clerkship,  created  by  the 
act  of  1836,  in  the  office  of  the  Treasurer  of  the  United  States  ;  that 
the  compensation  of  this  clerkship  was  increased  by  the  act  of  1842 
two  hundred  dollars  ;  and  further  alleging  that  this  additional  com- 
pensation was  withheld  from  them  and  paid  to  another  clerk.  What 
I  wish  to  inquire  of  you  is,  whether  there  was  any  mode  of  ascertaining 
which  clerkship  the  parties  named  filled  in  fact,  except  by  the  compen- 
sation allowed  to  them  ?  Please  state  in  your  reply  the  facts  as  you 
recollect  them  in  these  particular  cases ;  and  whether  the  usage  of  the 
department  is  not  to  distribute  the  salaries  of  the  clerks  according  to 
the  appointments  which  it  regards  the  individuals  as  filling,  or  if  there 
is  any  way  of  ascertaining  what  clerkship  an  individual  fills  except  by 
the  salary ;  and  whether  these  individuals  ever  claimed  that  the  salary 
in  question  was  due  to  them  whilst  they  continued  officers. 
Tours,  respectfully, 

M.  BLAIR, 
United  States  Soliciiar. 

William  B.  Randolph,  Esq. 


February  7, 1857. 

Sir  :  The  facts  in  the  cases  embraced  in  your  interrogatories  are 
simply  these :  The  act  of  1842  increased  to  |1,200  the  pay  of  a  clerk- 
ship authorized  by  the  act  of  1836  at  |1,000,  thus  creating  a  new  rate 
of  salary,  which  was  issued  and  paid  to  William  D.  Nutt,  who  then 
became  virtually  employed  under  the  act  of  1836,  modified  by  the  act 
of  1842. 

The  acts  of  Congress  authorize  the  Secretary  to  employ  persons  as 
clerks  at  different  rates  of  compensation.  When  a  person  is  appointed 
to  perform  the  duties  of  a  clerk,  the  rate  of  compensation  he  is  to  re- 
ceive is  set  forth  in  the  letter  of  appointment,  but  the  act  authorising 
his  employment  is  not. 

An  act  of  Congress  is  not  considered  as  conferring  on  a  person  em* 
ployed  any  legal  right  of  possession,  or  to  one  rate  of  salary  more 
than  another,  or  to  promotion  under  that  act ;  the  authority  is  to  be 
exercised  at  discretion.  In  the  cases  in  question,  the  assignment  of 
the  increased  salary  must  be  taken  a#the  exercise  of  a  lesal  authority 
to  transpose  persons,  so  far  as  their  employment  depended  upon  the 
authority  of  one  act  or  the  other. 
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Mr.  Page  used  to  say  sometimes  that  he  considered  himself  legally 
entitled  to  the  increased  salary,  hut  he  never  made  a  formal  demand 
for  it,  or  a  formal  protest  against  its  being  given  to  another.  He 
knew  that  it  was  not  intended  for  him,  and  that  consequently  he  had 
no  equitable  right  to  it.  The  same  may  be  said  as  to  Mr.  Hedgeman. 
Very  respectfully, 

WM.  B.  RANDOLPH. 
MoirxGOMBRY  Blair,  Esq. 


Washington  City,  February  11, 1857. 

Sir:  If  the  second  section  of  the  act  of  Congress  approved  August 
26,  1842,  chapter  202,  (Statutes  at  Large*  vol.  6,  page  523,)  had  read 
as  follows,  whose  salary  would  have  been  reduced,  to  wit : 

'^  The  compensation  of  the  clerk,  authorized  by  the  act  of  May  26, 
1824,  in  the  Treasurer's  office,  is  hereby  increased  to  one  thousand 
dollars,  and  the  compensation  of  the  clerk  in  the  same  office,  authorized 
by  the  act  of  July  2,  1836,  is  hereby"  reduced  to^  eight  hundred  dol- 
lars? 

If  Congress  had,  by  said  act  of  1842,  reduced  the  ''  compensation 
of  the  clerk  in  the  same  (Treasurer's)  office,  authorized  by  the  act  of 
July,  1836,"  to  eight  hundred  dollars,  would  or  would  not  W.  B. 
Page's  compensation  have  been  reduced  to  eight  hundred  dollars,  and 
remained  at  that  so  long  as  he  remained  in  said  office,  and  would  or 
would  not  John  G.  Hedgeman' s  compensation  have  been  eight  hun- 
dred dollars  from  August,  1845,  to  July,  1853  ? 
Tours,  respectfully, 

M.  THOMPSON. 

W.  6.  Randolph,  Esq., 

l}rea8Hry  Department. 


Treasury  or  thb  UKiTEaD  States, 

February  11,  1857. 

Sir:  I  cannot  answer  the  direct  question  put  in  your  letter  of  this 
date  in  relation  to  Wm.  B.  Page,  under  a  suppositious  case  of  legal 
enactment,  because  I  cannot  tell  how  the  head  of  the  department  would 
have  acted  in  the  case  supposed. 

The  authority  to  appoint,  to  remove,  to  promote,  or  to  degrade  in- 
dividual clerks,  is  absolute,  and  may  be  exercined  without  reference  to 
any-  law  authorizing  the  employment  of  individuals  as  clerks,  and 
fixing  the  rates  of  compensation  to  be  allowed  to  persons  so  employed, 
provided  that  the  number  employed  and  the  rates  allowed  do  not 
exceed  the  provisions  of  the  laws. 

To  Mr.  Adams  the  rate  of  |l,000  was  assigned  at  first;  to  Mr. 
Page,  as  his  successor,  the  same  rate  ;  to  Mr.  Hedgeman,  as  successor 
of  Mr.  Page,  the  same  rate ;  and  no  other  rate  was  ever  assigned  to 
either,  until,  under  the  classification  act,  another  rate  was  assigned  to 
Mr.  Hedgeman. 

Very  respectfully, 

WM.  B.  RANDOLPH. 

M.  Thompson,  Esq.,  Attorney ^  Ac. 
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Washington  City,  Fdyrvary  12, 1857. 

Sir  :  In  Tonr  letter  to  me  of  11th  instant,  in  answer  to  mine  of  the 
same  date,  you  say,  ^'I  cannot  answer  the  direct  question  put  in  your 
letter  of  this  date,  in  relation  to  Wm.  B.  Page,  under  a  supposititions 
case  of  legal  enactment,  because  I  cannot  tell  how  the  head  of  the 
department  would  have  acted  in  the  case  supposed." 

Will  you  please  state  how  you  '^  tootdd  have  adted  in  the  case  sup- 
posed^" had  you  been  the  head  of  the  department,  or  had  it  been  your 
sworn  duty  to  see  the  said  act  of  1836  and  the  said  act  of  1842  faith- 
fully executed? 

Had  you  been  the  head  of  the  department,  or  an  officer  sworn  to 
execute  the  said  act  of  1836  and  the  said  act  of  1842,  and  Congress 
had,  by  said  act  of  1842,  enacted  that  ''the  compensation  of  the  clerk 
authorized  by  the  act  of  May  26,  1824,  in  the  Treasurer's  office  is 
hereby  iacreased  to  one  thousand  dollars  per  annum,  and  the  compen- 
sation of  the  clerk  in  the  same  office,  autnorized  by  the  act  of  July  2, 
1836,  is  hereby"  reduced  to  |800. 

Would  or  would  you  not  have  reduced  the  compensation  of  said 
W.  B.  Page  to  eight  hundred  dollars,  and  kept  it  at  that  during  the 
time  he  remained  in  said  office  ;  and  in  that  event,  would  or  would 
not  Jno.  G.  Hedgeman's  compensation  have  been  $800  per  an- 
num from  2d  August,  1845,  to  July  1863? 

If  you  had  been  the  head  of  the  department,  or  other  officer  sworn 
to  execute  the  law,  and  Congress  had,  by  said  act  of  1842,  reducedi\it 
compensation  of  said  clerk,  authorized  by  said  act  of  1836,  to  eigU 
hundred  dollars,  would  you  have  felt  warranted  by  the  law  and  by 
the  act  so  reducing  the  said  compensation  in  allowing  or  paying 
said  Page  or  said  Hedgeman  more  than  eight  hundred  dollars  per 
annum  during  their  continuation  in  said  office;  and  would  you,  in 
fact,  have  allowed  or  paid  them,  or  either  of  them,  more  than  eight 
hundred  dollars  during  their  continuance  in  said  ofBce  ? 

Please  answer  categorically. 

Yours,  respectfully, 

M.  THOMPSON. 

W.  B.  Bandolph,  Esq., 

Trecisury  Department. 

P.  S.  You  say  in  your  letter,  ^^  he  (meaning  Mr.  Page)  knew  that 
it  (the  increase  of  |200)  was  not  intended  for  him,"  &c. 

4th.  Will  you  please  state  how  you  know  ^^  he  knew  it  was  not 
intended  for  him  ?" 

5th.  Did  he  ever  say  '^  it  was  not  intended  for  him,  or  that  he  had 
no  legal  or  equitable  right  to  it." 

You  say  he  (Page)  never  made  a  formal  demand  for  it,  (the  increase 
of  $200.) 

6th.  Did  not  Mr.  Page,  in  some  way,  demand  or  claim  the  increase? 

7th.  Did  he  ever  expressly  waive  his  right  to  it  ? 

8th.  Did  he  ever  expressly  or  impliedly  acquiesce  in  the  payment 
of  the  increase  to  another,  and  in  its  being  withheld  from  him ;  and 
if  so,  how  was  such  acquiescence  expressed  or  manifested  ? 
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9th.  Did,  or  did  not,  Mr.  Page  invariably  signify,  assert,  or  main- 
tain, either  expressly  or  impliedly,  his  right  or  claim  to  tlie  said  in- 
crease, whenever  allusion  was  made  to  the  subject  by  him,  or  any 
person  in  his  presence,  so  far  as  yon  know. 

Your  earliest  reply  will  very  much  oblige  yours,  respectfully, 

M.  THOMPSON. 


Washington  City,  February  20,  1857. 

Sir  :  I  have  received  yours  of  18th  inst.,  which  is  argumentative, 
instead  of  being  responsive  merely,  as  it  should  be,  to  the  interroga- 
tories propounded  to  you  in  my  letter  to  you  of  the  12th  inst. 

The  duty  of  arguing  the  case,  if  need  be,  on  the  part  of  the  govern- 
ment, has  been  confided  by  law  to  the  Solicitor  for  the  United  States, 
and  forms  no  part  of  your  duty.  All  that  you  are  called  upon  to  do 
is,  to  state  facta  in  answer  to  interrogatories  propounded  to  you. 
You  have  thought  fit  to  answer  my  4di,  6th,  6th,  7th,  8th  and  9th 
interrogatories  (contained  in  my  said  letter  of  12th  inst.,)  '4n  gene- 
ral," which  does  not  serve  my  purposes.  I  have  therefore  respectful- 
ly to  repeat,  that  I  desire  you  to  answer  said  interrogatories  aeriatimj 
fully ^  speciJicaUy,  categorically^  and  not  argumentatively. 

The  Solicitor  for  the  United  States  would  advise  you  of  my  right  to 
have  said  interrogatories  so  answered  by  you. 

Your  earliest  attention  will  very  much  oblige  yours,  respectfully, 

H.   THOMPSON, 
Attorney  for  Page  <t  Hedgman. 

W.  B.  Banbolph,  Esq., 

Treasury  Department. 


February  18,  1857. 

Sib:  To  your  first  question,  of  the  12th  instant,  I  reply:  I  had 
been  the  head  of  the  department,  I  would  have  assigned  the  |1,200 
salary  to  Mr.  Nutt,  because  the  application  for  an  alteration  or  amend- 
ment of  law  was  made  for  the  express  and  sole  purpose  of  securing  to 
him  that  rate  of  compensation  ;  and  if  I  had  felt  myself  trammelled 
or  restrained  by  the  terms  of  the  act  of  1842,  I  would  have  removed 
Mr.  Page  as  an  employ^  under  the  act  of  1836,  and  given  him  another 
appointment  under  another  act,  and  "  vice  versa''  with  the  other  clerk. 
Acts  of  Congress  do  not  legislate  for  individual  clerks  ;  they  simply 
make  legal  certain  rates  of  compensation,  the  assignment  of  which  to 
individual  clerks  is  left  entirely  to  the  discretion  of  the  appointing 
power. 

My  answer  to  your  second  question  is  embraced  in  the  foregoing  an- 
swer to  your  first.  In  the  case  supposed,  I  would  have  assigned  the 
increase  to  the  most  deserving,  and  the  decrease  to  the  least  deserving 
of  the  two  individuals  receiving,  at  that  time,  respectively,  $1,000 
and  |800  salaries. 

The  case  supposed  in  your  third  question,  without  an  alteration  of 
the  law  of  1824,  would  have  left  us  two  salaries  of  $800,  and  I  would 
have  reduced  the  allowance  to  Mr.  Page  because  the  two  clerks  receiv 
ing  the  salaries  of  |1,150  and  $1,000,  allowed  by  the  act  of  1818, 
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were  of  superior  grade  to  him  as  to  personal  qualifications  and  the 
importance  of  the  duties  performed  by  them — not  alone  because  of 
the  reduction  by  the  act,  but  because  it  would  have  been,  in  my  option^ 
to  reduce  him  or  another  clerk. 

To  your  six  other  questions,  I  reply,  in  general,  Mr.  Page  knew 
that  the  application  to  Congress  to  amend  the  law  was  for  the  sole 

Eurpose  of  legalizing  the  allowance  of  $1,200  to  another  clerk,  which 
ad  been  allowed  to  him  for  several  years — in  partj  however,  from  a 
source  which,  in  1842,  was  deemed  illegal,  and  discontinued  as  to  the 
part.  Hr.  Page  had  no  reason  to  suppose  that  Congress,  by  their  act, 
intended  to  ignore  the  intention  of  the  application,  and  to  give  to  him 
individually,  and  unasked,  a  better  salary  than  the  one  he  was  re* 
oeiving.  The  pretension  of  claim  which  he  conceived  himself  to  have 
was  founded  solely  on  a  technical  construction  of  the  terms  of  the 
law  of  1842,  which  he  supposed  made  him  an  accidental  beneficiary. 

He  never,  to  my  knowledge,  made  such  a  demand  as  would  brin^ 
the  question  before  the  department  for  determination^  and  therefore 
must  be  supposed  to  hAyeaoqitdesoedin  what  was  done,  without  making 
any  formal  waiver.  He  held  the  opinion  of  his  legal  right — techni- 
cally legal  right — from  the  time  he  first  entertained  it  to  the  day  of 
his  death,  as  I  believe. 

The  idea  that  any  derk  has  a  legcd  right  to  any  particular  grade  of 
salary,  not  specially  assigned  to  him  by  name  in  the  latOj  contrary  to 
the  will  cf  the  appointing  potoer^  is  a  practical  absurdity. 

Very  respectfully, 

WM.  B.  RANDOLPH. 

M.  Thompson,  E^^q. 


IN  THE  CX)URT  OP  CLAIMS. 

On  thb  Pehtion  of  Pagb. 

Brief  of  the  United  Staies  SoticUnr. 

The  position  of  the  government  in  these  cases  is  indicated  in  my 
interrogatory  to  Major  Randolph — that  is,  the  court  can  only  discover 
who  was  the  clerk  filling  the  clerkship,  the  salary  of  which  was  in- 
creased by  the  act  of  1842,  by  the  assignment  of  salary  to  the  clerks 
in  the  office  by  the  Secretary  of  the  Treasury.  It  is  contended  that 
Mr.  Page's  salary  was  intended  to  be  raised  by  the  act  of  1842.  I 
say  it  was  Major  Nutt's  salary.  What  is  the  evidence?  It  is,  that 
the  Secretary  assigned  the  salary  to  Nutt.  Neither  of  these  clerks 
was  appointed  to  any  particular  clerkship.  The  appointment  of 
claimant,  here  produced,  does  not  name  him  as  clerk  under  the  act  of 
1836.  There  is,  in  fact,  no  way  but  the  fact  of  assignment  of  salary 
to  indicate  the  law  under  which  an  appointment  was  made.  It  may 
be  true  that  till  after  the  act  of  1842  it  was  supposed  that  Page  was 
appointed  under  the  act  of  1836  ;  but  if  the  fact  was  that  after  that  act 
01  1842  the  salary  thereby  authorised  was  conferred  on  another,  it 
must  be  intended  that  that  other  clerk  held  under  that  law.*    Noth- 

•  The  clanificatipn  of  the  derkahipi  in  the  Blao  Book  m  bj  the  Mtl&riei,  not  aooeidiBf  to 
b«  lawe  creating  the  clerkehipe« 
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ing  said  in  Selden's  letters  is  inconsistent  with  this  view,  or  if  it  was, 
it  is  merely  a  legal  opinion.  There  is  no  statement  made  by  him  in- 
consistent with  the  facts  stated  by  Major  Bandolph.  He  argues  that 
there  was  a  mistake  in  not  putting  the  increase  on  the  clerkship  cre- 
ated by  the  act  of  1818  instead  of  that  created  by  the  act  of  1836  ;  but 
he  does  not  state  that  there  was  any  other  mode  of  ascertaining  the 
positions  actually  filled  than  by  the  salary.  Major  Bandolph  does 
state  explicitly  that  there  is  no  other  mode.  The  only  question  with 
the  accounting  ofiScers  is,  whether  the  amounts  of  salary  claimed  are 
authorised  by  the  various  laws  in  force.  Who  are  entitled  to  the  par- 
ticular salaries  authorized  depends  upon  the  distribution  or  assign- 
ments made  by  the  Secretary  of  the  Treasury. 

It  is  admitted  that  the  Secretary  might  have  removed  Pa^e  and 
given  the  place  to  Nutt,  but  it  is  said  he  did  .not  do  it.  If  it  were 
conceded  that  Page  filled  the  clerkship  referred  to  in  the  act  at  the 
date  of  its  passage,  the  act  of  the  Secretary  in  assigning  the  |1,200 
salary  created  by  that  act  would,  in  e£Eect,  be  a  removal  of  Page  and 
the  appointment  of  Nutt  to  that  desk.  And  as  both  these  clerks  were 
appointed  in  the  same  general  form  as  clerks  in  the  office  of  the 
Treasurer,  it  is  difficult  to^conceive  of  anything  more  formal  being  re- 
quisite for  such  a  purpose.  No  new  oaths  were  required.  Their  desks 
were  not  placarded  as  belonging  to  a  clerk  appointed  under  particu- 
lar law.  W  hat  more,  therefore,  could  have  been  necessary  on  the  part 
of  the  Secretary  to  indicate  that  Kutt  should  be  deemed  to  fill  the 
place  referred  to  in  the  law  of  1842  than  the  assignment  to  him  of 
the  salary  given  by  that  law  ?  If  it  be  necessary  to  suppose  a  removal 
of  Page  ana  the  appointment  of  Nutt  in  order  to  this,  what  difficulty 
is  there?  The  courts  will  intend  always  that  administrative  officers, 
as  the  Secretary  was  in  this  instance,  follow  the  law,  if  there  be  no 
positive  repugnance  to  the  law  in  these  acts  ;  so  that,  if  it  were  neces- 
sary to  suppose  that  Page  were  removed  and  Nutt  appointed,  as  the 
secretary  had  the  power  to  make  this  removal  and  appointment,  and 
the  effect  of  what  he  did  in  the  premises  was  equivalent  thereto,  there 
is  surely  no  difficulty  in  satisfying  even  the  reasoning  of  the  claimant's 
counsel  on  the  facts  of  the  case.  And  the  difficulty  ought  to  be  less 
in  the  case  because  it  is  shown  by  the  evidence,  and  is  admitted,  in- 
deed, that  the  claim  rests  altogether  on  what  is  supposed  to  be  a  mis- 
take of  the  committee  in  putting  the  increase  to  a  salary  which  was 
not  asked  to  be  increased,  and  for  which  there  was  no  claim  or  expec- 
tations of  increase.  Tb«  Secretary  has  carried  out  the  law  confessedly 
as  it  was  designed  to  be.  The  only  question  is  as  to  his  power  to  do 
so.  Or  that  there  is  no  sort  of  difficulty.  He  had  the  power  of  ap- 
pointment and  of  assigning  duties  and  salaries  to  his  clerks ;  and  as 
we  are  informed  by  Major  Bandolph  that  there  is  no  way  of  distin- 
guishing the  clerks  except  by  the  salaries  assigned  to  them,  it  follows^ 
necessarily,  that  Major  Nutt,  to  whom  the  salary  had  been  assigned, 
was  entitled  to  it,  and  not  the  claimant. 

M.  BLAIB, 
United  Stales  Solicitor, 
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COURT  OF  CLAIMS. 

BiGHARD  L.  Page,  administrator  of] 
W.  B.  Page,  deceased,  and  John  I 
G.  Hedgehan,  [  Points  of  petitioners. 

vs.  I 

The  United  States.  J 

Statute  at  Large,  vol.  6,  84,  623 ;  3  How.,  p.  24 ;  2  Attorney 
General  Opinions,  682-' 3 ;  Broon's  Legal  Maxims,  p.  91,  latest 
edition  ;  Dwarris  on  Statutes,  p.  726;  Educk's  case,  5Bep  ,  p.  118. 

It  is  no  valid  objection  to  this  claim  that  no  formal  demand  may  not 
have  been  made  for  the  increase  ;  for  suppose  mj  learned  friend,  the 
Solicitor,  who  now  receives  |3,500  per  annum,  should  have  his  salary 
increased  to  I49OOO  per  annum  by  act  of  Congress,  and  he  should 
receive  aud  receipt  for  but|3,600  per  annum,  would  that  preclude  him 
from  demanding  and  receiving  the  remaining  |500  at  any  subsequent 
time  f  And  suppose  the  Solicitor  should  remain  in  office  a  number  of 
years,  and  receive  but  the  |3,600,  and  leave  the  |509  in  the  treasury, 
and  then  die  or  resign,  and  a  successor  be  appointed  in  his  place, 
would  that  successor  be  precluded  from  demanding  more  than  $3,500; 
or  would  he  not  be  entitled  to  $4,000  per  annum?  Would  it  make 
any  difference  that  his  letter  of  appointment  should  state  his  salary  to 
be  $3,500  per  annum?  For  suppose  in  that  letter  of  appointment  his 
salary  should  be  stated  to  be  $3,500  per  annum  instead  of  $4,000  per 
annum^  would  it  be  pretended  that  he  would  be  legally  entitled  to  but 
$3,500  ?  No  t  For  it  is  the  law  that  governs  the  rate  of  salary,  and 
not  the  letter  of  appointment. 

When  Hedgeman  received  the  appointment  to  a  clerkship  in  the 
Treasurer's  office,  he  is  supposed  to  have  looked  to  the  act  of  1836  and 
1842  authorizing  the  appointment  and  fixing  the  salary,  and  there 
seen  that  the  office  which  had  been  filled  by  Page  had  been  increased 
by  the  latter  act  to  $1,200  per  annum,  and  had  reason  to  suppose  that 
his  salary  would  be  $1,200  per  annum. 

It  is  shown  by  the  certificate  of  Mr.  Casey,  the  Treasurer,  and  by 
Mr.  Randolph's  letters,  that  Hedgeman  was  appointed  to,  and  filled 
and  discharged  the  duties  of  the  same  office  that  Page  filled.  Hedge- 
man's  rights  are  therefore  identical  in  all  respects  with  Page's.  It 
does  not  appear  that  Hodgeman's  letter  of  appointment  stated  what 
his  salary  should  be.  It  only  appears  that  he  was  appointed  to  the 
office  in  the  Treasurer's  office,  made  vacant  by  the  removal  of  Page. 
Suppose  Hedgeman's  letter  of  appointment  should  say,  you  are  hereby 
appointed  a  clerk  in  the  Treasurer's  office,  with  a  salary  of  $2,000  or 
$10,000  per  annum.  Will  it  be  pretended  that  he  would  be  entitled 
to  the  $2,000  or  $10,000  per  annum?  No.  He  would  be  restricted 
to  the  amount  allowed  by  law.  Thus  we  see  that  it  is  the  law,  and 
not  the  letter  of  appointment,  or  the  arbitrary  will  of  the  department, 
that  regulates  and  fixes  the  salary.  The  argument  of  Mr.  Randolph 
and  the'learned  Solicitor  is,  that  salary,  ipsofacto^  leads,  regulates, 
and  controls  office.     I  maintain  the  very  converse  of  the  proposition 
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to  be  true.  It  is  office  that  regulates  and  fixes  salary^  and  not  salary 
ofSce.  Suppose  the  Secretary  of  the  Treasury  should  determine  to 
pay  the  salary  of  his  chief  clerk  to  one  of  his  subordinate  clerks,  and 
e  conversoy  would  that  transposition  of  salary  amount  to  a  transposi- 
tion of  office  and  of  duty,  and  of  right  to  salary  of  the  chief  clerk? 

The  salary  and  the  clerk  and  clerkship  alluded  to  and  increased  by 
the  act  of  1842,  is  admitted  to  be  Page  and  his  clerkship.  A  clerk 
may  sometimes,  (as  in  this  case,)  but  not  always,  be  identified  by 
salary.  Had  there  been  two  or  more  clerkships  and  clerks  in  the 
Treasurer's  ofiice  at  a  salary  of  |1,000  each,  and  the  act  of  Congress 
had  said  the  salary  of  a  clerk  or  of  the  clerk  in  the  Treasurer's  office 
is  hereby  increased  to  $1,200  per  annum,  then  it  would  have  been 
impossible  to  distinguish  from  the  face  of  the  law  what  clerkship  or 
clerk  was  referred  to  in  the  law.  In  this  case  Page  and  Hedgeman 
were  held  to  the  performance  of  the  duties  of  the  clerkship,  the  salary 
of  which  was  increased  by  the  act  of  1842,  while  the  |200  increase  was 
paid  to  another. 

Determined  as  they  were  that  Page  and  Hedgeman  should  not  have 
the  increase  of  |200,  they  should  have  removed  t'hem  from  the  clerk- 
ship which  they  filled,  and  placed  them  in  a  clerkship  of  $1,000^  and 
placed  their  favorite,  Mr.  Nutt,  in  their  place,  and  then  it  would  have 
been  competent  for  them  to  have  given  Mr.  Nutt  the  |1,200.  See 
Mr.  Selden's  letter  of  22d  February,  1842,  from  which  it  appears  that 
Mr.  Kutt  was  appointed  to  office  under  the  law  of  1837,  while  Messrs. 
Page  and  Hedgeman  were  appointed  under  the  act  of  1836.  The 
office  and  duties  of  Nutt  and  tnose  of  Page  and  Hedgeman  were  totally 
separate  and  distinct,  and  Nutt  never  was  in  that  subdivision  of  the 
Treasury  Department  created  by  the  act  of  1836.  By  the  letters  of 
Mr.  Selden  and  Mr.  Randolph  all  the  services  rendered  by  Mr.  Nutt 
were  in  the  Treasury  Department  proper,  as  contradistinguished  from 
that  ramification  of  the  Treasury  Department  called  the  Treasurer's 
office. 

It  was  admitted  by  the  learned  Solicitor  in  argument,  and  it  appears 
from  Mr.  Casey's  certificate,  and  in  the  letters  of  Mr.  Selden  and  Mr. 
Randolph,  that  the  office  and  duties  of  Mr.  Nutt  (to  whom  the  increase 
of  two  hundred  dollars  was  given)  were  in  the  Treasury  Department 
proper  ;  and  that  he  (Nutt)  never  at  any  time  performed  any  of  the 
duties  of  any  office  in  the  Treasurer's  office.  And  it  appears,  from  the 
certificate  of  Mr.  Casey  and  the  letters  of  Mr.  Selden  and  Mr.  Ran- 
dolph, that  Mr.  Page  and  Mr.  Hedgeman  held  and  discharged  the 
duties  of  the  office  in  the  Treasurer's  office,  as  stated  in  their  petitions. 

It  is  no  objection  to  either  of  these  claims  that  no  formal  demand 
for  the  increase  of  two  hundred  dollars  may  never  have  been  made  by 
either.  There  is  no  statute  of  limitation  pleadable  in  bar.  Page 
and  Hedgeman  might  have  annually  received  but  five  hundred  dollars, 
and  left  the  entire  balance  due  them  in  the  treasury,  and  at  any 
subsequent  time  demanded  and  received  such  balance. 

The  duties  of  the  office  to  which  Page  was  transferred  in  the  Treas- 
urer's office,  under  the  act  of  1836,  were  certain,  specific,  and  well 
defined  ;  and  for  the  proper  discharge  of  which  the  said  act  of  1836 
authorized  a  salary  of  $1,000  per  annum,  until  the  passage  of  the  act 
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of  1842,  when  said  salary  was  increased  to  $1,200.  Nutt  (to  whom 
the  increase  of  |200  was  paid)  was  in  the  Treasury  Department  proper, 
appointed  under  another  law,  (act  of  1837,)  with  certain  other  certain 
specific  and  well  defined  duties  assigned  to  him,  with  a  salary  of  $1,000 
per  annum  ;  and  the  Treasurer  (Mr.  Selden)  asked  Congress  to  increase 
the  salary  of  Mr.  Nutt  from  $1,000  to  $1,200.  Congress  did  not  think 
proper  to  do  so  ;  and,  instead  of  saying  the  compensation  of  the  clerk 
in  the  Treasury  Department,  authorized  by  the  act  of  1837,  is  in- 
creased to  $1,200  per  annum,  said  the  ' 'compensation  of  the  clerk  in 
the  Treasurer's  office,  authorized  by  the  act  of  July  2,  1836,  is  hereby 
increa>ed  to  $1,200." 

The  act  of  1836,  as  well  as  Mr.  Selden,  the  Treasurer,  recognizes  the 
distinction  between  the  Treasury  Department  proper  and  the  Treas- 
urer's office. 

Mr.  Selden,  Mr.  Randolph,  and  the  Solicitor  maintain  that  the 
office  and  duties  of  Mr.  Nutt  in  the  Treasury  Department  proper  were 
more  arduous  and  responsible,  and  of  more  value  to  the  government 
than  those  of  Mr.  Page  and  Mr.  Hedgeman  in  the  Treasurer's  office ;  and 
that,  therefore,  Mr.  Nutt  was  entitled  to  the  increase  of  $200,  authorized 
by  the  act  of  1842.  But  Congress  decided  otherwise,  and  left  nothing 
to  construction,  inference,  or  implication  ;  and  nothing  to  the  discre- 
tion of  the  executive  officers  of  the  Treasury  Department,  but  to  pay 
the  increase  of  $200  to  Page  and  Hedgeman. 

It  is  no  answer  or  objection  to  the  claim  of  Page  or  Hedgeman  that 
their  services  might  not  have  been  worth  ten  dollars  per  annum,  and 
that  the  services  of  Mr.  Nutt  were  or  might  have  oeen  worth  ten 
thousand  dollars  a  year. 

So  long  as  they  (Page  and  Hedgeman)  remained  in  and  discharged 
the  duties  of  the  office,  they  were  entitled  to  the  salary  affixed  to  that 
office  by  act  of  Congress,  and  at  just  such  time  or  times  as  they  might 
think  proper  to  demand  or  receive  it,  either  in  whole  or  in  part.  If 
they  thought  proper  to  allow  the  whole  or  any  portion  of  their  said 
salary  to  remain  in  the  treasury  uaclaimed  for  twenty,  fifty,  or  a 
hundred  years,  they,  their  executors,  administrators,  or  assigns,  would 
then  be  legally  entitled  to  demand  and  receive  it,  in  the  absence  of 
any  statute  of  limitation. 

M.  THOMPSON, 
AUorJieyfoT  P^itioners, 


IN  THE  COURT  OF  CLAMS. 

WILLIAM  B.  PAGE'S  ADM'R  vs.  THE  UNITED  STATES. 

ScARBURH,  J.,  delivered  the  opinion  of  the  court. 

By  the  21st  section  of  the  act  of  Congress  of  July  22,  A.  D.  1836, 
ch.  270,  it  is  provided,  "  that  there  shall  be  employed  by  the  Secre- 
tary of  the  Treasury  *  *  *  *  three  clerks — one  at  a  salary  of 
fourteen  hundred  dollars  per  annum,  one  at  a  salary  of  twelve 
hundred  dollars,  and  one  at  a  salary  of  one  thousand  dollars— iu 
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the  office  of  the  Treasurer  of  the  United  States,  in  lieu  of  the  same 
number  of  clerks  now  employed  in  the  office  of  the  Fifth  Auditor  of  the 
Treasury  in  adjusting  the  accounts  of  the  Post  Office  Department." — 
(5  Stat.  atL.,p84.) 

The  clerks  appointed  under  this  act  were  Jonathan  Guest,  Hopkins 
Lightner,  and  William  Adams  ;  the  first  at  the  salary  of  $1,400,  the 
second  at  the  salary  of  $1^200,  and  the  third  at  the  salary  of  "$1,000^ 
therein  provided. 

William  Adams  died,  and  on  the  9th  day  of  May,  A.  D.  1837, 
William  B.  Page  was  appointed  his  successor. 

The  act  of  Ck)ngres8  of  August  26,  A.  D.  1842,  ch.  202,  provided 
as  follows :  '^  The  compensation  of  the  clerk  authorized  by  the  act  of 
May  twenty-six,  eighteen  hundred  and  twenty-four,  in  the  Treasurer's 
office,  is  hereby  increased  to  one  thousand  dollars  ;  and  the  compen- 
sation of  the  clerk  in  the  same  office,  authorized  by  the  act  of  July 
twO)  eighteen  hundred  and  thirty-six,  is  hereby  increased  to  one 
thousand  two  hundred  dollars." — (5  Stat,  at  L.,  p.  523.)  The  '^  salary 
of  |1,000,  authorized  by  the  act  of  July  2,  1836,  had  been  and  was 
then  [at  the  passage  of  the  act  of  1842]  assigned  to  Mr.  Wm.  B. 
Page." — See  letter  of  the  Treasurer  to  the  Secretary  of  the  Treasury 
of  August  8,  A.  D.  1846.) 

Prior  to  the  passage  of  the  act  of  August  26,  A.  D.  1842,  ^'the 
sum  of  |400  haid  been  regularly  appropriated  for  many  years  con- 
secutively, and  by  approval  of  a  former  Secretary  of  the  Treasury 
(though  without  the  sanction  of  any  other  law  than  the  law  making 
the  appropriation)  had  been  divided  equally  and  added  to  the  salaries  of 
two  of  the  clerks  of  the  Treasurer's  office  proper. ' ' — (See  the  Treasurer's 
letter  above  referred  to.)  The  salaries  to  which  these  additions  were 
made  were  (1)  that  of  |1,000,  authorized  by  the  act  of  April  20,  A. 
D.  1818,  (3  Stat,  at  L.,  p.  446,  ch.  88,  §  2;)  and  (2)  that  of  |800, 
authorized  by  the  act  of  May  24,  A.  D.  1824,  (4  Stat,  at  L.,  p.  41, 
ch.  157,  §  1;)  and  at  the  time  of  the  passage  of  the  act  of  1842  the 
former  was  enjoyed  by  William  D.  Nutt,  and  the  latter  by  Henry 
Brooks  The  Treasurer,  in  a  letter  to  the  Secretary  of  the  Treasury, 
dated  February  22,  A.  D.  1842,  said  :  ^^  Mr.  Nutt  was  first  employed 
in  November,  1837,  under  the  treasury  note  law  of  that  year,  and 
from  that  time  to  this  has  had  charge  of  the  issues  of  treasury  notes  and 
the  accounts  thereof;  moreover,  during  the  continuance  of  the  inde^ 
pendent  treasury  system,  he  had  charge  of  the  cash  deposited  with 
the  Treasurer,  officiating  as  teller  and  book-keeper,  under  both  cir* 
cumstanoes  performing^  duties  of  the  most  responsible  character." 
In  the  same  letter  the  Treasurer  said:  '^  At  present,  and  since  Octo- 
ber,  1836,  the  other  salary  of  $1,000  has  been  assigned  to  Mr.  Henry 
Brooks,  who  is  a  recording  and  copying  clerk." 

After  the  passage  of  the  act  of  1842,  Wm.  B.  Page  continued  to 
receive  a  salary  of  $1,000,  till  the  second  day  of  August,  A.  D.  1845, 
and  the  salary  of  $1^200  allowed  by  that  act  was,  during  that  period, 
paid  to  William  D.  Nutt.  The  petitioner  insists  that  his  intestate 
was  by  law  entitled  to  the  salary  of  $1,200,  and  now  claims  the  sum 
of  $684  44,  the  difference  between  the  salary  actually  paid  him  and 
that  to  which  he  was  entitled  for  two  years  eleven  months  and  ten 
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days,  the  period  intervening  between  the  26th  day  of  Angust,  A.  D. 
1842,  and  the  2d  day  of  August,  A.  D,  1845. 

Under  the  system  which  prevailed  before  the  passage  of  the  act  of 
1853  there  was  no  regular  classification  of  clerks  in  any  of  the  execu- 
tive departments^  and  at  no  time  since  the  organization  of  those 
departments  have  the  duties  of  clerks  been  defined  by  law.  Laws 
hffve  been  passed  from  time  to  time  conferring  on  the  heads  of  de- 
partments the  power  to  employ  clerks,  limiting  their  number  and 
fixing  their  salaries.  The  particular  duties  of  each  clerk,  and  the 
salary  which  he  shall  receive,  are  left  to  the  discretion  of  the  Secre- 
tary. There  is  no  clerkship  with  certain  specified  duties  annexed  to 
it  by  law.  At  the  time  of  the  passage  of  the  act  of  1842  there  were 
eight  clerks  in  the  Treasurer's  office— one  at  a  salary  of  |1,700,  two  at 
a  salary  of  $1^400  each,  one  at  a  salary  of  |1,160,  two  at  a  salary  of 
|1,000  each,  one  at  a  salary  of  |800,  and  one  at  a  salary  of  $1,200. 
The  authority  to  employ  them  was  derived  irom  the  acts  of  April 
20,  A.  D.  1818,  May  26,  A.  D.  1824,  and  July  2,  A.  D.  1836. 
The  first  act  authorized  the  Secretary  of  the  Treasury  to  employ  '^for 
the  office  of  Treasurer  one  chief  clerk,  whose  compensation  shall  not 
exceed  one  thousand  seven  hundered  dollars  per  annum  ;  one  clerk, 
whose  compensation  shall  not  exceed  one  thousand  four  hundred  dol- 
lars ;  one  clerk,  whose  compensation  shall  not  exceed  one  thousand 
one  hundred  and  fifty  dollars ;  and  one  clerk,  whose  compensation 
shall  not  exceed  one  thousand  dollars." — (3  Stat,  at  L.,  p.  446^  eh. 
88,  §  2  )  The  second  act  authorized  the  Secretary  of  the  Treasury  to 
employ  '^  in  the  office  of  the  Treasurer  one  clerk,  whose  salary  shall 
not  exceed  the  sum  of  eight  hundred  dollars." — (4  Stat,  at  L.,  p.  41, 
ch.  178,  §  1.)  The  third  act  has  already  been  quoted.  At  the  time 
of  the  passage  of  the  act  of  1842  these  were  all  the  acts  then  in 
force  having  a  special  reference  to  the  clerks  in  the  Treasurer's  office. 
They  were  in  pari  materia^  and  constituted  one  system.  Under 
them  the  Secretary  of  the  Treasury  had  unlimited  discretion  in  ap- 
portioning the  clerical  duties  of  the  Treasurer's  office  amongst  the 
several  clerks  employed  therein,  and  in  the  assignment  of  the  several 
salaries  thereby  allowed  to  those  clerks,  respectively.  He  was,  too, 
vested  with  tull  power  to  make  an  arrangement  to-day  and  change  it 
to*morrow,  if  he  deemed  it  expedient.  Uis  own  convictions  of  dutj 
were  the  law  on  this  subject,  because  the  management  of  it  was  left 
to  his  discretion.  If  any  clerk  felt  himself  aggrieved  by  his  acts  in 
the  premises  in  assigning  him  duties  which  he  ought  not  to  be  re- 
quired to  perform,  or  salary  of  inferior  grade,  when  in  justice  he 
ought  to  be  allowed  a  higher  one^  his  only  remedy  was  to  resign  his 
office. 

Alter  the  passage  of  the  act  of  1842  the  Secretary  of  the  Treasury 
had  full  authority  to  determine  to  what  duties  the  salary  of  $1,200 
thereby  allowed  should  be  annexed,  and  to  designate  the  clerk  by 
whom  those  duties  should  be  performed.  It  was  in  his  power  to  have 
decided  that  the  salary  of  |1,000,  allowed  by  the  act  ot  1818.  shoald 
thereafter  be  annexed  to  the  duties  performed  by  Mr.  Page,  and  that 
the  salary  of  |1,200,  allowed  by  the  act  of  1842,  should  thereafter  be 
annexed  to  the  duties  performed  by  Mr.  Nutt.    If  he  did  so  decide. 
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BO  long  as  his  decision  continued  unchanged,  the  effect  was  the  same 
as  if  it  had  heen  written  in  the  acts  of  Congress.     What  did  he  de* 
eide?     There  is  no  specific  proof  of  any  actual  decision  made  by  him. 
There  is  no  record  which  shows  that,  in  consideration  of  the  pre- 
mises, he  made  any  express  order  whatever.     But  the  law  prescribed 
no  form  in  which  he  should  act.     It  imposed  the  duty,  but  leit  the 
mode  of  performing  it  to  the  Secretary's  discretion.     What  he  did, 
therefore,  is  a  mere  fact,  and  must  be  shown  by  evidence  like  any 
other  fact.     The  evidence  is^  that  from  the  passage  of  the  act  of  1842, 
till  the  2d  day  of  August,  A.  D.  1846,  a  period  of  more  than  two 
years  and  eleven  months,  Mr.  Page  was  paid  a  salary  of  |1,000,  and 
Mr.  Nutt  a  salary  of  |1,200  a  year;  and  that  Mr.  Page  did  not,  at 
any  time,  either  before  or  after  the  passage  of  that  act,  receive  a 
salary  of  |1,200  a  year.     The  clerks  are  paid  monthly.     On  thirty- 
five  different  occasions,  therefore,  payments  were  made  to  Mr.  Page, 
on  account  of  his  salary,  at  the  rate  of  |1,000  a  year,  and  they  were 
received  by  him  without  objection  on  his  part.     In  the  case  of  an  or- 
dinary contract,  it  would  be  presumed  that  these  payments  were  made 
in  pursuance  thereof,  and  that  nothing  more  was  due.     If  this  were 
an  ordinary  transaction  between  man  and  man,  the  case^  for  exam- 
ple, of  a  clerk  in  a  regular  mercantile  establishment,  there  could  be 
no  difficulty  in  inferring  from  the  circumstances  a  contract  between 
the  parties  for  the  services  of  the  clerk  at  a  salary  of  |1,000.     In 
this  case,  as  well  as  in  that,  the  salary  could  only  be  determined  by 
the  mutual  consent  of  the  parties,  the  sole  difference  being  that,  in 
that  case,  it  would  be  unlimited  in  amount,  whilst  in  this  it  would  be 
subject  to  the  limitations  fixed  by  law.     With  this  exception,  the 
salary  would  depend  on  the  mutual  consent  of  the  parties  as  much 
in  the  one  case  as  in  other.     There  can  be  no  doubt  that  the  Secre- 
tary had  full  authority,  with  the  consent  of  Mr.  Page,  to  employ  him 
at  any  one  of  the  salaries  allowed  to  clerks  in  the  Treasurer's  office. 
Hence,  it  seems  to  us  to  be  as  presumable  in  this  case  as  in  the 
case  supposed,  that  the  clerk  received  all  that  he  was  entitled  to. 
The  circumstances  of  this  case  admit  of  no  other  conclusion  than  that, 
after  the  passage  of  the  act  of  1842,  the  Secretary  of  the  Treasury 
determined,  in  the  exercise  of  the  authority  vested  in  him  by  law,  to 
annex  to  the  duties  performed  by  Mr.  Pase  one  of  the  salaries  of 
|1,000  each,  above  mentioned,  and  that  he  (Mr.  Page)  was  thereafter 
enlployed  as  a  clerk  in  the  Treasurer's  office  at  that  salary. 

The  petitioner  has  proceeded  upon  the  hypothesis  that  the  act  of 
1836  created  an  office,  with  certain  specific  duties  pertaining  to  it,  at 
the  salary  of  |1,000  a  year;  that  his  intestate  was  appointed  to  fill  it; 
and  that  he  continued  to  hold  it  till  the  2d  day  of  August,  A.  D. 
1845.  That  the  act  of  1836  created  an  office  and  provided  a  salary  for 
it,  may  be  true;  and  it  may  also  be  true  that  the  petitioner  was  ap- 
pointed to  fill  it.*  But  the  duties  of  this  office — if  it  were  an  office — 
were  not  prescribed  by  law.  These  were  left  to  the  discretion  of  the 
Secretary  of  the  Treasury.  The  act  of  1836  was  a  mere  authority  to 
the  Secretary  to  increase  the  clerical  force  in  the  Treasurer's  office.    It 

*  Hon. —The  oourt  does  not  decide  that  a  derk  is  an  officer. 
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80  added  to  bis  powers  in  thin  respect,  that  thereafter  he  was  required 
to  employ  eight  clerks  in  that  office,  at  the  salaries  prescribed  by  the 
several  acts  of  Congress  relating  thereto.  But  the  duties  to  be  per- 
formed, and  by  whom,  and  the  person  to  whom  any  particular  salary 
was  to  be  assigned,  were  left  undetermined  by  the  law.  The  salary  in 
each  case  was  determined  between  the  Secretary  and  the  clerk  em- 
ployed— by  an  offer  on  the  one  part,  and  an  aoceptance  on  the  other. 
This  constituted  his  appointment.  No  commission  was  issued,  and  he 
was  employed  for  no  specified  term.  He  might  be  employed  at  one 
salary  at  first,  and  immediately  afterwards  at  a  less  or  a  greater  sal- 
ary, as  might  be  determined  by  the  Secretary.  If  he  did  not  choose 
to  accept  the  salary  offered  by  the  Secretary,  he  could  decline  it,  as  he 
could  decline  an  offer  of  employment  made  to  him  by  a  private  indi- 
vidual. But,  if  he  accepted  it,  then  he  was  employed  at  that  salary, 
and  could  claim  nothing  more.  Hence^  it  was  very  forcibly  argued 
by  the  Solicitor,  that  the  salary  received  by  a  clerk  indicates  the  act 
under  which  he  was  employed.  Hence,  too,  Wm.  B.  Randolph,  in 
his  letter  to  the  Solicitor  of  February  7,  A.  D.  1857,  which  is  by  con- 
sent read  as  evidence  in  this  case,  very  pertinently  and  properly  re- 
marks: ^^The  act  of  1842  increased  to  $1,200  the  pay  of  a  clerkship 
authorized  by  the  act  of  1836  at  |l,000^  thus  creating  a  new  rate  of 
salary,  which  was  assigned  and  paid  to  Wm.  D.  Nutt,  who  then  be- 
came virtually  employed  under  the  act  of  1836,  modified  by  the  ad  of 
1842."  Mr.  Nutt  then  became  not  only  virtually,  but  actually  emr 
ployed  ^' under  the  act  of  1836,  modified  by  the  act  of  1842,"  because 
the  Secretary,  who  had  lawful  authority  to  do  so,  had  offered  him  the 
salary  thereby  provided,  and  he  had  accepted  it.  This  oonstituted  a 
new  employment  of  Mr.  Nutt,  notwithstanding  he  may  have  continued 
to  perform  precisely  the  same  duties  as  before.  '  It  is  in  relation  to  this 
point  that  the  petitioner's  hypothesis  is  erroneous.  He  has  wholly 
misunderstood  the  nature  of  a  clerk's  employment,  and  the  powers 
and  duties  of  the  Secretary  in  relation  thereto.  Although  his  intes- 
tate may  have  been  appointed  under  the  act  of  1836,  yet  the  evidence 
forces  us  to  the  conclusion  that  his  employment  under  that  act  ceased 
immediately  after  the  passage  of  the  act  of  1842;  and  that,  thereafter, 
he  was  employed  under  one  of  the  acts  which  allowed  a  salary  of  only 
$1,000  a  year. 

We  are  of  the  opinion  that  the  petitioner  is  not  entitled  to  relief. 


35th  Conobbss,  )  house  OF  REPRESENTATIVES,  f  Repoet  C.C. 
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Fbbkvaet  1,  1858. — Committed  to  a  Committee  of  the  Whole  Hoofle  and  ordered  to  be 

printed. 


The  Court  op  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senaie  and  H&use  of  Bepreaentatives  of  the  United 

States  in  Congress  a^sserMed: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

CLAIMANTS  BRIG  GENERAL  ARMSTRONG  vs.  THE  UNITED 

STATES, 

1.  The  petition  of  the  claimants  as  amended. 

2.  Claimants'  brief  on  petition,  with  Report  No.  139,  H.  R. 

3.  United  States  Solicitor's  brief. 

5.  Certificate  of  registry  and  other  documents,  marked  A,  B,  C,  D, 
E,  P,  G,  exhibited  by  claimant,  and  transmitted  to  House  of  Repre- 
sentatives. 

5.  Opinion  of  the  Court  ordering  testimony  to  be  taken. 

6.  Depositions  presented  on  the  part  of  the  claimant  and  trans- 
mitted to  the  House  of  Representatives. 

7.  Solicitor's  brief  on  the  facts. 

8.  Brief  of  S.  C.  Reid,  jr.,  with  report  of  the  Senate  Committee  on 
Foreign  Affairs,  and  brief  of  Charles  O'Conor,  counsel  for  cliaimant« 
on  re-argument. 

9.  United  States  Solicitor's  brief  on  re-argument. 

10.  Opinion  of  Judges  Blackford  and  Scarburgh  adverse  to  the 
claim. 

11.  Judge  Gilchrist's  dissenting  opinion. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  ancl  affixed  the 
P        -.     seal  of  said  Court  at  Washington,  this  jfirst  day  of  February, 

SAM'L  H.  HUNTINGTON, 
Chi^  Clerk  Court  of  Claims* 
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IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 


District  op  Columbia, 
Ci^y  anci  County  of  Washington. 


The  Claimants  of  tibe  Brig  General 

Armstrong 

The  Oovemment  of  the  U.  States. 


To  the  honorable  the  Judges  of  the  Court  of  Claims: 

The  petition  of  Sam.  C.  Reid,  in  behalf  of  himself  and  the  owners, 
officers,  and  crew  of  the  United  States  private  armed  brig  General 
Armstrong,  who  were  the  original,  and  still  are  the  present  claimants 
in  this  case,  respectfully  represents : 

That  on  the  26th  and  27th  of  September,  A.  D.,  1814,  the  United 
States  private  armed  brig  General  Armstrong,  commanded  by  Captain 
Sam.  C.  Reid,  belonging  to  the  port  of  New  York,  was  destroyed  by 
a  large  British  fleet  in  the  neutral  port  of  Fayal,  in  the  dominions  of 
Portugal,  in  violation  of  the  laws  of  nations.  That  the  government 
of  Portugal,  immediately  after  the  transaction,  admitted  her  liability 
to  this  government,  and  called  upon  England  for  an  apology  and  indem- 
nification, which  was  unhesitatingly  accorded.  That  the  United  States 
government,  from  the  inception  of  this  claim  to  the  present  day,  has 
ever  acknowledged  the  rights  of  the  claimants  as  legal  and  just.  That 
under  the  administration  of  General  Taylor,  a  fleet  was  sent  to  Portugal 
and  a  peremptory  demand  made  for  this  claim.  That  afterwards  the 
government  of  the  United  States  made  a  treaty  with  Portugal,  whereby 
she  compromised  the  rights  of  the  claimants,  and  for  a  bonus  agreed  to 
refer  the  "  Armstrong  claim ''  to  arbitration.  That  Louis  Napoleon, 
the  umpire,  decided  adversely  to  the  claimants,  and  contrary  to  the 
law  and  evidence,  and  the  facts  in  the  case,  and  in  violation  of  his  oath 
as  President  of  the  Republic  of  Prance,  the  decision  having  been  ren- 
dered by  the  "  Emperor  of  France."  That  the  treaty  and  agreement 
made  with  Portugal  to  arbitrate  this  claim  was  made  without  the 
knowledge,  consent,  or  advice  of  the  claimants,  or  their  agent.  That 
the  government  of  the  United  States  never  protested  against  said 
award  as  being  illegal,  unjust,  and  contrary  to  the  articles  of  the 
treaty  in  this  case  made  with  Portugal,  although  she  was  fully  aware 
of  the  same. 

That  the  government  of  the  United  States  in  making  said  treaty 
with  Portugal,  without  the  knowledge,  advice,  or  consent  of  the 
claimants,  assumed  the  responsibility,  and  undertook  and  promised  to 
pay  the  claimants  their  justly  recognized  demands  against  Portugal, 
to  wit:  the  sum  of  one  hundred  and  thirty-one  thousand  and  six 
hundred  dollars,  being  the  amount  recognized  by  this  government  and 
demanded  of  Portugal. 

That  the  facts  herein  contained  all  appear  in  the  following  docu- 
ments, which  are  prayed  to  be  filed  herewith,  and  made  a  part  of  this 
petition,  to  wit : 

No.  1.  "The  memorial  to  Congress  of  Sam  C.Reii,  jr." — (Sen. Mis. 
Doc.  No.  14,  1st  sess.  33d  Congress.) 

No.  2.  **  Message  of  the  President  of  the  United  States,"  containing 
the  correspondence,  &c.,  from  1814  to  1844,  in  Sen.  Doc.  14, 1st  sess. 
J29th  Congress. 
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No,  3.  **  Convention  and  treaty  with  Portugal." 

No.  4.  "  Message  from  the  President  of  the  United  States/'  con- 
taining correspondence,  Ac,  between  this  government  and  Portugal, 
in  Ex.  Doc.  No.  53,  Ho.  of  Rep.  1st  sess.  32d  Congress. 

No.  5.  "  Correspondence  and  awards  of  Louis  Napoleon,"  in  Ex. 
Doc.  No.  24,  Senate,  2d  sess.  32d  Congress. 

No.  6.  "  Reports  of  committees  in  Senate  and  House  of  Represen- 
tatives."— (1st  sess.  33d  Congress,  No.  157  Senate,  and  139  House  of 
Representatives.) 

No.  7.  Debate  on  the  bill  in  the  Senate,  in  speeches  of  Hon.  Messrs. 
Clayton,  Brown,  Bayard,  Seward,  Weller,  Cass,  and  Houston. 

Your  petitioner  further  represents  that  the  said  claim  was  presented 
to  the  Congress  of  the  United  States  on  the  19th  day  of  January,  1854, 
and  referred  to  the  Committee  on  Foreign  Relations  in  the  Senate. 
Said  Committee,  on  the  10th  day  of  March,  1854,  reported  in  favor 
of  said  claimants;  which  said  report  and  accompanying  bill  have 
been  made  parts  of  this  petition.  On  the  26th  day  of  January,  1855, 
the  bill  was  ordered  to  be  engrossed  for  a  third  reading,  by  a  vote  in 
the  Senate  of  ayes  22,  nays  17,  which  vote  was  afterwards  reconsid- 
ered on  the  16th  February,  1855,  and  the  bill  ordered  to  lie  upon  the 
table,  by  a  vote  of  ayes  24,  nays  23. 

Your  petitioner  further  represents  that  the  said  claim  having  also 
been  presented  to  the  House  of  Representatives,  the  Committee  on 
Foreign  Affairs,  to  whom  it  was  referred,  reported  in  favor  of  the 
claimants  on  the  29th  of  May,  1854,  which  said  report  and  accom- 
panying bill  have  been  made  parts  of  this  petition.  That  said  bill  for 
the  relief  of  the  claimants  failed  to  be  acted  upon  by  the  House  of 
Representatives  for  the  want  of  time,  and  was,  by  a  resolution  of  that 
body,  transferred  to  this  honorable  Court. 

Therefore  your  petitioner  prays  that,  in  consideration  of  the 
premises,  after  investigation  and  argument  herein,  a  bill  be  reported 
by  this  honorable  Court  for  the  relief  of  the  owners,  officers,  and  crew 
of  the  United  States  private  armed  brig  General  Armstrong,  the 
claimants  in  this  case,  to  the  Congress  of  the  United  States,  appro- 
priating the  sum  of  one  hundred  and  thirty-one  thousand  six  hundred 
dollars,  to  be  paid  to  the  said  claimants,  or  to  their  legally  authorized 
representatives,  out  of  the  treasury  of  the  United  States. 

And,  in  duty  bound,  your  petitioner  will  ever  pray,  <fec. 

SAM.  C.  REID,  Jr., 
Agerd  and  Attorney  for  CJmmante. 

District  of  Columbia,         ) 
City  and  County  of  WashingtoTL  ) 

Personally  appeared  before  me,  the  undersigned,  Sam.  C.  Reid,  jr., 
one  of  the  claimants  in  the  above  case,  who,  being  sworn,  made  oath 
that  the  matters  contained  in  the  annexed  printed  statement  are  true, 
to  the  best  of  his  knowledge  and  belief. 

SAM.  C.  REID,  Jr. 

Sworn  and  subscribed  before  me  this  13th  day  of  July,  A.  D.  1855. 

W.  P.  WILLIAMS,  Nikary  Pvblic. 
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IN  THE  UNITED  STATB8  OOUBT  OF  CLAIMS. 

claimants  of  the  brig  general  armstrong. 
Samuel  C.  Beid,  et  al., 

The  United  States. 

Whatever  leads  to  hostility,  in  neutral  territory,  as  well  as  direct 
hostility,  is  forbidden  by  the  laws  of  nations. — (Wildman's  Interna- 
tional Law,  2  vol.,  148  ;  Twee  Gebroeders,  3  Bob.,  164  ;  Nancy, , 

Bee's  Adm.,  7.) 

The  loss  arising  oat  of  the  violation  of  neutrality  must  be  made 
good  by  the  neutral  government. — (1  Kent's  Com.,  p.  122  ;  Bynk.,  b. 
1,  c.  8  ;  Molloy,  De  Jnre  Maritime,  b.  1,  c.  1.,  p.  13  ;  Flanders'  Mari- 
time Law,  p.  45  ;  Bep.  Sen.  Com.,  Jan.,  1817  ;  1  Wooddesson,  41.) 

This  is  the  rule  as  recognized  by  our  own  government,  except  where 
it  has  been  modified  by  treaty  stipulations. — (Case  ship  Grange,  cap- 
tured in  the  Chesapeake  bay  ;  Jefferson's  letter  to  Penant,  3  vol.  Jeff. 
Works,  232  ;  Opinions  of  Attorney  General,  1  vol.,  p.  33,  Bandolph's 
opinion.) 

The  same  doctrine  is  held  also  by  Great  Britain. — (Twee  Gebroeders, 
3  Bob.,  162.) 

The  indemnity  due  to  the  neutral  must  be  pursued  at  his  own  ex- 
pense, and  at  all  hazards. — (Duponceau's  Law  of  War,  60.) 

The  liability  of  Portugal  in  this  case  has  been  uniformly  asserted 
by  our  government. — (See  instructions  :  Monroe  to  Sumter,  3d  Janu- 
ary, 1815  ;  Adams  to  De  Serra,  14th  May,  1818 ;  Dickens  to  Kava- 
nah,  20th  May,  1835  ;  Forsyth  to  Kavanah,  22d  October,  1835  ;  Web- 
ster to  Barrow,  15th  January,  1842  ;  Webster  to  Barrow,  18th  August 
1842  ;  Clayton  to  Hopkins,  20th  April,  1849 ;  Clayton  to  Clay,  8th 
March,  1850.) 

The  admission  of  Portugal  herself  may  be  regarded  as  part  of  the 
res  gestce  of  the  case. — (Letter  of  the  Marquis  de  Aguiar  to  Lord 
Strangford,  22d  December,  1814.) 

Portugal  having,  by  the  act  of  this  government,  been  discharged 
from  the  payment  of  the  indemnity  due  to  the  claimants,  they  assert 
a  liability  against  their  own  government,  upon  the  following  grounds : 

1st.  Gross  neglect  in  their  conduct  and  prosecution  of  the  claim, 
after  undertaking  to  prosecute  itr — (Sheels  vs.  Blackburne,  1  Henry 
Black.,  158  ;  Fellows  vs.  Gordon,  8  B.  Monro,  415.) 

2d.  In  so  disposing  of  it  and  conducting  its  prosecution  as  to  make 
it  subservient  to  the  settlement  of  other  demands  held  by  and  against 
same  parties. 

3d.  In  submitting  the  case  to  arbitration,  without  the  assent  of  the 
claimants,  and  refusing  them  the  right  to  be  heard  in  any  manner  by 
the  arbitrator,  either  as  to  the  law  of  the  case  or  by  the  production 
of  evidence  as  to  the  facts. — (Elmendorf  vs.  Harris,  23  Wend.,  632 : 
Jordan  vs.  Hyatt,  3  Barb.,  s.  c,  275  ;  Oswald  vs.  Gray,  29  Eng.  Law 
and  Eq.,  85  ;  Emory  vs.  Owings,  7  Gill.,  488  ;  Kyd  on  Awards,  95.) 
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4th.  In  accepting  the  award  as  final  and  concloswe,  when  it  shonid 
have  been  rejected,  as  not  responding  to  the  terms  of  the  submis- 
sion.— (Vattel's  Law  of  Nations,  p.  277  ;  Wildman,  1  vol.,  p.  186  ; 
Steers  vs,  Lashel,  1  Esp.  N.  P.  C,  p.  167  ;  Oxenhan  vs.  Lemon,  2 
Dow.  &  R.  461.) 

The  claimants  having  suffered  loss  from  the  course  of  a  foreign 
government,  which  it  was  the  duty  of  this  government  to  redress,  its 
failure  to  do  so  imposes  upon  it  the  liability  of  indemnification. — 
(Debode  vs.  Regina,  16  Com.  L.  &  E.,  p.  25  ;  Hansard's  Debates,  July, 
1851,  vol.  118,  3d  series.) 

P.  PHILLIPS, 
0/  Counsel/or  Claimants. 


In  thb  House  of  Representatives,  May  29, 1854. 

Hr.  John  P^ikins,  jr.,  from  the  Committee  on  Foreign  Affairs,  made 

the  following  report : 

TTbc  Committee  on  Foreign  Affairs^  to  whom  was  r^erred  the  memorial 
of  Sam.  C.  Reid^jr.,  in  behalf  of  tht  daimants  in  the  case  €f  the  brig 
Oeneral  Armstrong^  respectfully  report : 

That,  after  having  carefully  examined  the  historical  facts,  and  the 
diplomatic  correspondence  between  the  United  States  and  Portugal, 
referred  to  in  the  memorial,  they  fully  concur  in  the  conclusions  ar- 
rived at  by  the  report  of  the  Committee  on  Foreign  Relations  of  the 
Senate,  made  unanimously  on  the  10th  March  last,  and  adopt  it  as  a 
part  of  this  report. 

The  only  question  involved  is,  how  far  the  acts  of  this  government 
impose  on  it  the  obligation,  under  the  facts  and  circumstances  of  the 
case,  to  redress  the  claimants ;  and  whether  its  failure  to  recover  this 
claim  from  Portugal  does  not  fix  on  it  liability  to  indemnify  them. 

The  general  principles  in  the  law  of  nations  regulating  the  duties 
and  obligations  of  a  government  towards  its  citizens,  attach  responsi- 
bility, in  this  case,  to  the  United  States. 

The  government  of  Portugal,  immediately  after  the  outrage  was 
committed  by  the  English  fleet  on  the  American  brig,  admitted  her 
liability  to  the  United  States  to  indemnify  the  claimants,  and  called 
on  Great  Britain  for  an  apology  and  indemnification,  which  was  un- 
hesitatingly accorded.  Every  administration  of  this  government,  from 
Mr.  Madison's  down  to  the  present  day,  has  admitted  and  asserted  the 
rights  of  the  claimants.  After  making  a  peremptory  demand  on  Por- 
tugal, assisted  by  the  presence  of  an  American  fleet  in  the  river  Tagus, 
the  President  instructed  our  charge  at  Lisbon,  Mr.  James  B.  Clay,  to 
refuse  a  proposition  to  arbitrate,  and  to  say,  "  that  no  such  course 
would,  under  the  circumstances,  receive  his  sanction ;  and  this  for 
reasons  too  obvious. to  need  enumeration."  Portugal  refused  to  com- 
ply with  this  demand,  and  Mr.  Clay  asked  for  his  passports,  and  left 
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the  country.  Afterwards,  the  Portuguese  minister  at  Washington 
opened  a  correspondence  on  the  subject,  and  continued  to  urge  a  refer^ 
ence  of  it  to  arbitration.  Mr.  John  M.  Clayton,  Secretary  of  State, 
again  resisted  the  proposition,  and,  in  his  letter  of  reply  of  April  30, 
1850,  said  :  "  The  undersigned,  in  ocyndusion,  is  compelled  to  addy  that, 
should  the  Portuguese  government  persevere  in  the  refusal  to  adjust  and 
settle  what  are  hdieved  to  he  the  incontrovertible  daims  of  American  cUi- 
zens  upon  that  government,  tJie  only  altemative  left  to  the  Presideni  will 
be  immediaidy  resorted  to — the  submission  of  the  whole  subject  to  the  de- 
cision of  the  Congress  of  the  United  States,  whose  final  determinalicn  as 
to  the  mode  of  adjustment  wiU  have  aU  its  appropriate  influence  upon  the 
course  of  the  EocecutiveJ^ 

This  determination  of  the  President  of  the  United  States  to  sustain 
the  claimants  and  the  national  honor,  had  been  already  declared  by 
our  minister  at  Portugal,  with  the  strong  expression  that  this  govern- 
ment would  "  never  compromit  the  dignity  cf  the  republic,  ncr  abandon 
the  just  rights  of  his  f enow-citizens,  to  attain  any  end" 

This  decision  was  considered  final,  and  the  case  prepared  for  sub- 
mission to  the  Congress  of  the  United  States.  At  this  juncture,  Gen- 
eral Taylor  died.  The  succeeding  administration  reversed  the  decision 
of  General  Taylor,  assumed  the  responsibility,  and  accepted  (without 
the  knowledge  or  consent  of  the  claimants)  the  proposition  to  arbi- 
trate, under  the  bonus  of  a  promise  to  pay  all  other  reclamations  made 
by  this  government  against  Portugal. 

The  President  of  the  republic  of  Prance  (Louis  Napoleon)  was  chosen 
arbitrator.  The  claimants  were  refused  permission  to  submit  any 
arguments  upon  the  facts  of  the  case,  and,  after  the  lapse  of  more  than 
a  year,  an  award  was  made  by  the  Emperor  of  Prance  (Louis  Napo- 
leon) in  favor  of  Portugal,  in  direct  conflict  with  the  law  and  the  evi- 
dence. 

The  committee  are  of  opinion  that,  under  the  circumstances,  the 
claimants  had  a  right  to  consider  the  repeated  recognition  by  the 
different  administrations  of  this  government  of  the  justice  of  their 
claim,  and  the  determined  action  upon  it  by  General  Taylor,  as  car- 
rying with  it  the  force  of  a  judgment  in  their  favor,  which  a  succeed- 
ing administration  had  no  power  to  review  and  unsettle. 

In  the  cases  of  Pottinger  and  Spense,  (reported  in  the  Opinions  of 
the  Attorneys  General  of  the  United  States,  vol.  1,  p.  486,)  the  ques- 
tion arose,  under  John  Quincy  Adams'  administration,  how  far  the 
then  Executive  was  "  authorized  to  review  and  unsettle  the  acts  of  its 
predecessor."  Mr.  William  Wirt,  Attorney  General  of  the  United 
States,  (October,  1825,)  held  that,  "  If  it  has  such  authority,  the  Execu- 
tive which  is  to  follow  us  must  have  the  like  authority  to  review  and 
unsettle  our  decisions,  and  to  set  up  against  those  of  our  predecessors ; 
and  upon  this  principle,  no  question  can  be  considered  as  finally 
settled."  "  Hence,  I  have  understood  it  to  be  a  rule  of  action,  pre- 
scribed to  itself  by  each  administration,  to  consider  the  acts  of  its 
predecessors  conclusive,  as  far  as  the  Executive  is  concerned.  It  is 
but  a  decent  degree  of  respect  for  each  administration  to  entertain  of 
its  predecessor,  to  suppose  it  as  well  qualified  as  itself  to  execute  the 


IIRIG  GENERAL  ARMSTRONG.  7 

laws  according  to  the  intention  of  their  makers,  and  not  to  set  an  ex- 
ample of  review  and  reversal,  which,  in  its  turn,  may  be  brought  to 
bear  upon  itself,  and  thus  keep  the  acts  of  the  Executive  perpetually 
unsettled  and  afloat.  In  conversing  with  President  Adams  on  this 
subject,  I  understood  him  to  concur  in  the  general  rule  of  considering 
all  acts  of  the  preceding  administration  as  final ;  and  although  partial 
injuries  may  now  and  then  remain  unredressed  by  the  operation  of 
this,  in  common  with  all  other  general  rules,  yet  it  is  better  to  bear 
that  partial  evil,  or  leave  it  to  legislative  redress,  than  to  introduce 
the  more  extensive  and  incalculable  evils  which  must  result  from 
considering  all  the  past  acts  of  the  past  Executive  as  open  to  recon- 
sideration and  readjudication,  at  the  pleasure  of  the  individuals  who 
were  interested  in  them.  And  if  a  decision  made  in  regard  to  these 
gentlemen  eight  years  ago,  during  the  Presidency  of  Mr.  Monroe,  is 
open  to  review  and  reversal,  I  do  not  see  upon  what  principle  of  dis- 
crimination we  can  refuse  to  review  and  reverse  a  decision  made 
during  the  Presidency  of  Mr.  Washington,"  Ac. 

Congress,  under  the  Constitution  of  the  United  States,  alone  has 
power,  in  a  large  number  of  cases,  to  redress  a  gross  and  manifest 
injury  done  to  a  citizen.  In  England,  in  similar  cases,  the  subject  is 
permitted  to  institute  suit  against  his  government,  before  the  ordinary 
tribunals  of  justice.  In  a  late  case  of  the  kind,  (DeBode  vs.  Regina,) 
where  a  British  subject  claimed  to  be  entitled  to  compensation  for  oo 
tain  losses  sufiered  by  him  through  confiscation  of  his  property  in  the 
first  French  revolution,  which  had  been  the  subject  of  a  convention 
between  England  and  France,  (reported  in  16th  Eng.  Com.  Law  and 
Equity  Reports,  p.  23,)  the  Lord  High  Chancellor  used  the  following 
language :  "  It  is  admitted  law,  that  if  the  subject  of  a  country  is 
spoliated  by  a  foreign  government,  he  is  entitled  to  obtain  redress 
from  the  foreign  government  through  the  means  of  his  own  govern- 
ment ;  but  if  from  weakness,  timidity,  or  any  other  cause,  on  the  part 
of  his  own  government,  no  redress  is  obtained  from  the  foreigner, 
then  he  has  a  claim  against  his  own  country." 

The  only  ground  on  which  the  validity  of  this  claim  can  be  ques- 
tioned is  entirely  technical  in  its  character,  and  not  to  be  enforced 
against  the  evident  demands  of  justice.  It  is  not  a  point  of  law  that 
is  to  be  decided,  but  a  principle  of  national  honor  that  is  to  be  vindi- 
cated. 

The  gallant  sailors  who  were  attacked  in  the  neutral  port  of  Fayal, 
doubted  not  that  they  would  be  protected  in  their  just  rights  by  the 
full  power  of  their  government ;  and  having  had  repeatedly,  since,  the 
approval  of  their  conduct  by  the  authorities  of  their  country,  your 
committee  are  of  opinion  that  a  stronger  case  for  redress  in  equity 
could  scarcely  be  made  out,  and  therefore  report  the  accompanying 
bill,  and  recommend  its  passage. 
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In  the  Senate  op  the  United  States,  Marck  10, 1854. 

Mr.  Slidell  made  the  following  report : 

The  Committee  on  Foreign  Bdations,  to  whom  was  referred  the  memorial 
of  Sam.  C.  Seidt  jr.,  in  lehalf  cf  the  claimanta  in  the  case  nf  the  brig 
ifeneral  Armstrong y  praying  indemnity ^  respec^uUy  evlmii  the  fdltm- 
ing  report: 

As  appears  by  the  official  docQments  accompanying  the  memorial, 
the  facts  of  this  case  are  as  follows  :  On  the  26th  and  27th  of  Septem- 
ber, 1814,  the  American  private  armed  brig  General  Armstrong,  com- 
manded by  Captain  Samuel  C.  Beid,  while  at  anchor  in  the  neutral 
port  of  Fayal,  belonging  to  the  dominions  of  Portiigal,  was  attacked 
by  the  gnn  boats  of  a  large  British  squadron,  commanded  by  Captain 
Lloyd,  in  violation  of  the  laws  of  neutrality.  The  squadron  consisted 
of  his  Britannic  Majesty's  vessels  the  ship-of-the-line  Plantagenet,  of  74 
guns,  the  frigate  Rota,  of  44  guns,  and  the  brig  Carnation,  of  18  gnns. 
The  General  Armstrong  carried  but  seven  gmis  and  ninety  men.  After 
a  defence  unparalleled  in  the  history  of  naval  warfare,  the  Americans 
sustained  a  loss  of  but  two  killed  and  seven  wounded,  while  the  loss  in 
ki^^ed  and  wounded  on  the  part  o(  the  enemy  was  between  two  and 
three  hundred.  The  squadron  was  detained  ten  days  at  Fayal  in  re- 
pairing damages.  They  were  occupied  three  days  in  burying  their 
dead.  The  sloops-of-war,  the  Thais  and  Calypso,  which  arrived  a  few 
days  afterwards,  were  taken  into  requisition  to  carry  hcHne  the  wounded 
men.  The  latter  sailed  for  England  on  the  2d,  and  the  fcM-mer  on  the 
4th  of  October,  1814. 

On  the  representations  afterwards  made  of  the  facts  of  this  case  by 
the  Portuguese  governor  of  Fayal  to  his  government,  expressly  charg- 
ing the  violation  of  the  neutrality  of  this  port,  and  the  destructicni  of 
the  American  brig  by  the  British  commander,  the  prince  regent  of 
Portugal,  on  the  22d  December,  1814,  instructed  his  minister  at  London 
to  demand  an  ap<dogy  and  indenmification  from  the  English  govern- 
ment for  the  outrage  committed.    The  Marquis  de  Aguiar,  the  minister 
of  foreign  affairs  ot  Portugal,  in  compliance  with  orders  received  from 
the  prince  regent,  addessed  a  note  to  Mr.  Sumpter,  the  American  min- 
ister at  Rio  de  Janeiro,  dated  Dec^nber  23, 1814,  informing  him  of 
the  circumstances,  and  stated  that  **"  not  a  moment's  delay  ensued  in 
causing  to  be  addressed  to  the  British  minister  at  this  court  the  note 
which  is  confidentially  communicated  by  a  copy  to  your  lordship,  at 
the  same  time  that  be  has  directed  his  minister  in  London  to  make  the 
reclamation  so  serious  an  offence  requires-"    The  letter  alluded  to, 
addressed  to  Lord  Strangford,  minister  plenipotentiary  of  Great  Britain, 
is  dated  Palace  of  Bio  Janeiro,  Becember  22,  1814,  and  holds  this 
language  :  ^  His  royal  highness,  at  the  same  time  that  he  has  directed 
his  minister  at  the  court  of  London  to  make  the  strongest  representa- 
tions before  the  prince  regent  of  the  united  kingdom  of  Great  Britain, 
and  require  satisfaction  and  indemnification,  not  only  for  his  subjects. 
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but  for  the  American  privateer,  whose  Becurity  was  guarantied  by  the 
safeguard  of  a  neutral  port,  orders  it  to  be  signified  to  his  excellency 
Lord  Strangford,  that  he  may  inform  his  government  of  the  unfavor- 
able impression  which  the  conduct  of  that  British  commander  has 
caused  in  the  mind  of  his  royal  highness/'  &c. 

On  the  3d  January,  1815,  Mr.  Madison,  President  of  the  United 
States,  not  being  aware  that  Portugal  had  voluntarily  admitted  her 
liability  to  this  government,  caused  Mr.  Monroe,  the  Secretary  of  State, 
to  make  a  formal  demand  on  Portugal  for  the  destruction  of  the  brig 
General  Armstrong,  based  upon  the  sworn  protest  of  Captain  Reid  and 
nine  of  his  officees,  made  before  John  B.  Dabney,  United  States  consul 
at  Fayal.  Mr.  Monroe,  in  his  letter  of  instructions  to  Mr.  Sumpter, 
our  minister  at  Rio  de  Janeiro,  held  this  language  :  *'  The  growing 
frequency  of  similar  outrages  on  the  part  of  Great  Britain  renders  it 
more  than  ever  necessary  for  the  government  of  the  United  States  to 
exact  from  nations  in  amity  with  them  a  rigid  fulfillment  of  all  the 
obligations  which  a  neutral  character  imposes."  '*  You  are  requested 
to  bring  all  the  circumstances  of  the  transaction  distinctly  to  the  view 
of  the  Portuguese  government,  and  to  state  the  claim  which  the 
injured  party  has  to  immediate  indemnification." 

No  satisfaction  or  reply  having  been  received  from  Portugal  to  this 
communication,  the  claimants,  in  January,  1817,  brought  their  claim 
before  Congress.  The  Naval  Committee  of  the  Senate,  to  whom  it 
was  referred,  in  denying  the  right  of  the  claimants  at  that  time  to  be 
indemnified  by  their  own  government  for  the  loss  sustained,  expressly 
charged  the  breach  of  neutrality  on  the  government  of  England,  as- 
serted the  responsibility  of  Portugal  to  the  claimants,  and  declared  it 
to  be  the  duty  of  this  government  to  seek  redress  for  the  claimants, 
''  by  such  means  as  it  may  deem  expedient." 

In  1818,  on  the  14th  March,  Mr.  John  Q.  Adams,  Secretary  of  State 
under  Mr.  Monroe,  in  a  letter  to  the  Portuguese  minister  at  Wash- 
ington, the  Chevalier  Corr^a  de  Serra,  calling  his  particular  attention 
to  this  claim,  said  :  "  Of  the  facts  in  this  case  there  is  and  can  be  no 
question,  having  been  ascertained  not  only  by  the  statements  of  the 
injured  parties,  but  by  the  official  reports  of  your  own  commanding 
officer.  It  is  hoped  your  government  will,  without  further  delay,  grant 
to  the  sufierers  by  that  transaction  the  full  indemnity  to  which  they 
are  by  the  laws  of  nations  entitled."  It  is  here  proper  to  state,  that 
on  the  demand  made  by  Portugal  for  indemnification  and  satisfaction, 
England  promptly  replied  by  an  apology,  and  made  reparation  for  the 
leas  of  Portuguese  property  occasioned  by  the  firing  of  the  British 
vessels,  but  refused  to  pay  the  claim  preferred  and  demanded  for  the 
destruction  of  the  brig  General  Armstrong. 

From  Mr.  Monroe's  administration  up  to  the  early  part  of  the  second 
term  of  Gteneral  Jackson,  a  period  of  sixteen  years,  it  appears  that 
this  claim  became  neglected  and  wholly  overlooked  by  both  govern- 
ments. In  the  mean  time  the  House  of  Braganza  had  removed  from 
Bio  de  Janeiro  to  Lisbon.  On  2d  June,  1834,  Mr.  Louis  McLane, 
Secretary  of  State,  informed  Captain  Reid  that  '*the  situation  of  Por- 
tugal is  such  as  to  render  the  present  an  unsuitable  time  for  presenting 
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any  claim,  however  just,  upon  the  government.  When  the  political 
affairs  of  that  country  become  settled,  your  memorial  will  receive 
proper  attention." 

Mr.  Dickins,  of  the  Department  of  State,  in  his  letter  of  instruc- 
tions to  Mr.  Gavanagh,  dated  May  20,  1835,  said:  "The  Portuguese 
authorities  at  that  place  having  failed  to  afford  to  this  vessel  the  pro- 
tection to  which  she  was  entitled  in  a  friendly  port,  which  she  had 
entered  as  an  asylum,  the  government  is  unquestionably  bound,  by 
the  law  of  nations,  to  make  good  to  the  sufferers  all  the  damages  sus- 
tained in  consequence  of  the  neglect  of  so  obvious  and  acknowledged 
a  duty."  ^. 

On  the  14th  of  April,  1840,  Mr.  John  Forsyth,  Secretary  of  State 
under  Mr.  Van  Buren,  in  reply  to  the  claimants,  said  that  "Mr. 
Cavanagh's  instructions  (United  States  chargfi  at  Lisbon)  require  him 
to  urge  the  call  upon  Portugal  whenever  there  is  room  for  expecting 
a  favorable  result." 

Under  Mr.  Tyler's  administration,  Mr.  Webster,  at  the  solicitation 
of  the  claimants,  renewed  this  demand,  and  a  reply,  in  writing,  was 
received  from  the  Portuguese  minister,  Senor  de  Castro.  In  this 
communication,  dated  August  3, 1843,  addressed  to  Mr.  G.  W.  Barrow, 
charge  d'affaires  of  the  United  States  at  Lisbon,  the  liability  of  For: 
tugal  was  for  the  first  time  denied,  and  it  was  boldly  asserted  that  the 
Americans,  and  not  the  British,  had  first  violated  the  neutrality  of  their 
port.  This  was  the  only  written  reply  ever  received  from  the  govern- 
ment of  Portugal,  since  the  communication  of  the  Marquis  de  Aguiar, 
a  period  of  nearly  thirty  years. 

Under  the  administration  of  Qeneral  Taylor,  negotiations  with  Por- 
tugal were  renewed.  Mr.  John  M.  Clayton,  Secretary  of  State,  in  his 
instructions,  dated  April  20,  1849,  to  Mr.  G.  W.  Hopkins,  charg^  d'af- 
faires of  the  United  States  at  Lisbon,  in  speaking  of  the  Armstrong 
claim  as  "  the  oldest  case  of  wrong,  and  the  most  remarkable,"  and  in 
alluding  to  the  wrongs  and  grievances  so  long  borne  by  our  country- 
men, says :  "  It  is  under  these  circumstances  that  the  President  has 
resolved  to  make  one  more  attempt  to  procure  satisfaction  for  American 
claimants,  and  to  assert  the  national  honor.  You  will  impress  upon 
Portugal  this  idea,  that,  on  entering  upon  the  duties  of  his  high  office 
as  Chief  Magistrate  of  the  United  States,  the  President  determined 
that  he  would  assert  the  rights  of  his  fellow-citizens  upon  foreign  gov- 
ernments, proceeding  upon  the  principle,  often  avowed  by  our  govern- 
ment, '  to  make  no  demand  not  founded  in  justice,  and  to  submit  to  no 
wrong.'  Further  delay  will  be  construed  into  denial.  It  is  in  con- 
templation to  lay  before  Congress  the  result  of  this  final  appeal  at  an 
early  period  of  the  next  session.  Should  it  happen,  unfortunately, 
that  a  satisfactory  answer  be  denied,  or  withheld,  until  the  arrival  of 
the  period  for  making  the  proposed  communication,  the  subject  will 
then  be  submitted  to  that  body  as  it  shall  at  the  time  stand ;  and  the 
Portuguese  government  may  rest  assured  that  any  measures  which 
Congress  in  their  wisdom  may  decide  upon,  as  due  to  our  citizens  and 
country,  will  be  faithfully  carried  out  by  the  Executive."  In  carrying 
out  these  instructions,  Mr.  Hopkins,  in  his  letter  dated  Lisbon,  Jim© 
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28, 1849,  to  Count  Tojal,  the  Portuguese  minister  of  foreign  affairs, 
says :  "  The  President  of  the  United  States  sincerely  desires  to  culti- 
vate peace  with  every  nation  and  people,  but  he  will  never  compromit 
the  dignity  of  the  republic,  nor  abandon  the  just  rights  of  his  fellow- 
citizens,  to  attain  any  end." 

Mr.  James  B.  Clay,  who  succeeded  Mr.  Hopkins,  continued  the 
negotiation,  and,  in  his  letter  of  the  24th  April,  1850,  peremptorily 
refused  to  accept  the  proposition  of  Count  TojcJ  to  refer  the  case  of 
the  General  Armstrong  to  the  arbitration  of  a  third  power.  In  the 
final  instructions  sent  to  Mr.  Clay  by  the  Department  of  State,  dated 
March  8,  1850,  a  peremptory  demand  was  made  on  the  Portuguese 
government,  and  twenty  days  allowed  for  a  final  reply.  These  instruc- 
tions were  sent  to  the  commander  of  the  American  squadron  in  the 
Mediterranean,  to  be  delivered  to  Mr.  Clay,  and  the  demand  was 
backed  by  the  presence  of  the  American  fleet  in  the  river  Tagus.  In 
these  instructions  Mr.  Clayton  says  :  "  In  regard  to  a  reference  of  our 
claims  to  an  arbiter,  which  has  been  indicated,  the  President  has  di- 
rected me  to  say,  that  no  such  course  will,  under  the  circumstances, 
receive  his  sanction,  and  this  for  reasons  too  obvious  to  need  enu- 
meration." 

The  letter  of  Count  Tojal  to  Mr.  Hopkins,  dated  Lisbon,  September 
29,  1849,  states  that  "it  is  well  known  that  the  British  government 
had  already,  in  1817,  disapproved  of  the  conduct  of  Commodore 
Lloyd,  thereby  giving  satisfaction  to  his  Majesty's  government,  and 
that  it  had,  in  March,  1818,  made  compensation  for  the  losses  occa- 
sioned to  the  inhabitants  of  Fayal  by  the  artillery  of  the  British  forces, 
while  absolutely  refusing  indemnity  for  the  loss  of  the  American  pri- 
vateer, on  the  grounds  of  her  having  been  the  first  aggressor,  and 
therefore  the  cause  of  her  own  destruction."  Furthermore,  Count 
Tojal  states  in  his  letter  of  March  9,  1850,  to  Mr.  Clay,  that  "in  1814 
the  government  of  her  Britannic  Majesty,  through  Lord  Bathurst,  then 
minister  of  foreign  affairs,  directed  Mr.  Canning,  ambassador  at  Lis- 
bon, near  the  regency,  to  give  the  Portuguese  government  a  verbal 
satisfaction  for  the  occurrences  which  had  taken  place,  and  which  re- 
sulted in  the  destruction  of  the  privateer  General  Armstrong,  in  the 
port  of  Fayal,"  Ac.  And  finally,  that  "in  1817,  Lord  Castlereagh, 
who  was  then  minister  of  foreign  affairs  to  her  Britannic  Majesty,  sent 
the  sum  of  £319  to  the  inhabitants  of  the  village  Da  Horta,  as  a  com- 
pensation for  the  damage  which  the  balls  of  the  brig  Carnation  had 
caused  to  their  dwellings,"  Ac.  On  Mr.  Clay  afterwards  quoting  these 
facts  as  conclusive  evidence,  both  against  the  Portuguese  and  British 
governments.  Count  Tojal  replies  in  his  letter  of  May  15,  1850,  that 
**  the  English  government  does  not  consider  the  conduct  of  Commodore 
Lloyd  as  amenable  to  censure ;  that  upon  being  informed  of  its  having 
been  asserted,  in  the  course  of  this  correspondence,  that  Commodore 
Lloyd  had  been  reprimanded  by  the  government  of  his  Britannic  Mar 
jesty,  on  account  of  his  conduct  in  the  affair  of  the  privateer  General 
Armstrong,  an  official  communication  was  sent,  a  few  days  ago,  to  the 
government  of  her  most  faithful  Majesty,  stating  that  the  assertion  in 
regard  to  such  censures  were  entirely  destitute  of  foundation."    It  is 
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worthy  of  remark  that  the  Portuguese  govemmeut  studiously  con- 
cealed the  diplomatic  correspondence  with  England  in  regard  to  this 
whole  transaction,  although  requested  to  exhibit  it  by  Mr.  Clay. 

The  government  of  Portugal,  thus  supported,  aided,  and  encouraged 
by  the  government  of  England,  continued  to  resist  the  payment  of 
this  claim,  while  she  willingly  admitted  others  of  unequal  justice  and 
merit.  Under  these  circumstances,  on  the  11th  July,  1850,  Mr.  Clay, 
according  to  instructions,  demanded  his  passports  and  left  the  country. 
In  the  mean  time,  the  Portuguese  minister  at  Washington,  J.  C.  de 
Figaniere  e  Morao,  had  opened  a  correspondence  with  the  Secretary 
of  State  in  relation  to  the  Armstrong  claim,  urging  a  reference  of  the 
claim  to  a  third  power.  Mr.  Clayton  rejected  the  proposition,  and  in 
his  letter  of  the  30th  April,  1850,  says:  " The  undersigned,  in  con- 
clusion, is  compelled  to  add,  that  should  the  Portuguese  government 
persevere  in  the  refusal  to  adjust  and  settle  what  are  believed  to  be 
the  incontrovertible  claims  of  American  citizens  upon  that  govern- 
ment, the  only  alternative  left  to  the  President  will  be  immediately 
resorted  to — the  submission  of  the  whole  subject  to  the  decision  of 
the  Congress  of  the  United  States,  whose  final  determination  as  to  tlie 
mode  of  adjustment  will  have  all  its  appropriate  influence  upon  the 
course  of  the  Executive."  Again,  on  the  19th  June,  1850,  Mr.  Clay- 
ton, in  reply  to  Mr.  Figaniere's  reclamations  on  this  government,  as  a 
set  off  against  this  and  other  claims,  says  :  "In  conclusion,  sir,  I  beg 
leave  to  repeat  to  you  the  assurance  contained  in  my  note  of  the  30tb 
May  last,  *that  the  just  claims  of  the  citizens  of  this  country  upon 
Portugal  will  lose  none  of  the  merit  which  characterizes  them,  nor 
any  portion  of  that  protection  which  this  government  has  detennined 
to  extend  to  the  claimants,  by  the  resuscitation  of  such  unfounded 
pretensions.'" 

At  this  critical  juncture,  on  the  9th  of  July,  1850,  President  Taylor 
died.  On  the  formation  of  the  new  administration  under  Mr.  Fill- 
more, the  proposition  of  Portugal  to  submit  this  claim  to  a  third 
power  for  arbitration  was  renewed,  accepted,  and  agreed  to,  by  this 
government,  without  the  knowledge,  advice,  or  consent  of  the  memo- 
rialist, or  any  of  the  claimants.  A  treaty  was  concluded  on  the  26th 
February,  1851,  and  ratified  by  the  Senate  on  the  10th  March.  This 
treaty  was  proclaimed  on  the  1st  September,  1851.  Louis  Napoleon, 
President  of  the  republic  of  France,  was  chosen  as  arbitrator.  The 
claimants  then  submitted  to  the  Department  of  State  and  filed  a  writ- 
ten  argument,  with  the  request  that  it  should  be  transmitted  to  tne 
arbitrator  chosen  by  the  high  contracting  parties.  The  Secretary  of 
State,  Mr.  Webster,  refused  the  application,  on  the  ground  that  the 
terms  of  the  treaty  did  not  permit  of  it,  and  the  claimants  were  de- 
prived of  the  privilege,  and  debarred  of  the  benefit  of  being  heard, 
through  their  counsel  and  agent,  in  support  of  their  demand.  More 
than  one  year  was  permitted  to  elapse  before  any  decision  was  made. 
The  "  prince  president"  had,  in  the  mean  time,  become  Emperor  of 
France.  On  the  29th  November,  1852,  Mr.  Rives,  our  minister  at 
Paris,  was  informed  by  the  French  minister  of  foreign  affairs,  Mr. 
Drouyn  de  L'huys,  that  the  arbitral  decision  of  the  prince  president 
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had  just  been  rendered,  and  he  would  be  immediately  invited  to  wait 
on  the  prince  president  to  receive  the  decision.  On  the  10th  Decem- 
ber, 1852, the  French  minister  informs  Mr.  Rives  that  "circumstances 
not  having  permitted  the  *  emperor'  to  invite  you  to  wait  on  him,  he 
has  done  me  the  honor  of  deputing  me  to  deliver,  in  his  name,  to  the 
representatives  of  the  two  nations  interested  in  the  matter,  the  two 
documents  destined  for  their  respective  governments."  Mr.  Rives, 
in  his  letter  to  Mr.  Everett,  Secretary  of  State,  dated  Paris,  December 
13,  1852,  discloses  the  particulars  of  the  formalities  of  receiving  the 
award,  and  states,  in  conclusion,  that  "  it  may  not  be  improper  for  me 
to  add,  that  I  never  received,  from  any  quarter,  any  intimation  of  the 
nature  of  the  decision  rendered ;  nor  did  the  minister  of  foreign  af- 
fairs, in  the  interview  above  mentioned,  make  the  slightest  allusion  to 
its  bearing  on  the  one  side  or  the  other.  He  only  said,  in  general 
terms,  that  the  president  had  examined  the  whole  subject  with  great 
care  and  attention,  and  with  an  earnest  desire  to  render  justice  to  the 
parties,  according  to  the  facts  and  principles  involved  in  the  contro- 
versy." 

It  is  evident,  from  the  letter  of  Mr.  Rives,  that  he  never  was  con- 
sulted or  advised  with,  in  regard  to  the  rights  of  the  claimants,  nor 
was  he  invited  or  permitted,  at  any  time,  to  appear  before  the  "  prince 
president,"  or  "Emperor  of  Prance,"  to  make  any  statement,  or  ex- 
plain any  fact  or  argument  in  behalf  of  the  claimants  in  this  arbitra- 
tion. 

Having  thus  narrated  the  facts  of  the  case,  the  committee  will  now 
proceed  briefly  to  state  the  views  which  have  led  them  to  the  conclu- 
sion that  the  memorialists  are  entitled  to  relief.  It  is  certain  that, 
by  a  gross  violation  of  the  law  of  nations,  the  General  Armstrong  was 
attacked  and  destroyed,  in  the  neutral  harbor  of  Payal,  by  a  British 
squadron ;  that  the  outrage  was,  immediately  after  its  occurrence,  and 
when  the  facts  were  all  fresh  in  the  recollection  of  the  authorities 
and  inhabitants  of  Payal  who  had  witnessed  it,  made  the  ground  of 
earnest  and  indignant  remonstrance  by  the  government  of  Portugal 
to  that  of  Great  Britain ;  that  it  was  admitted  and  apologised  for  by 
the  latter,  and  compensation  made  to  such  Portuguese  subjects  as  had 
suffered  by  the  collision.  It  appears  to  be  conceded  on  all  hands  that 
the  tolerance  by  a  neutral  of  such  a  violation  of  its  territory,  renders 
it  responsible  to  the  government  whose  citizens  have  suffered  by  it, 
not  only  for  apology  and  explanation,  but  for  pecuniary  indemnity ; 
that  such  claim  was  made  by  the  United  States  and  urged  for  many 
years  on  Portugal ;  that  its  justice  has  been  considered  indisputable 
by  all  administrations ;  that  even  it  was  on  one  occasion  intimated 
that  it  would,  if  denied,  be  enforced  by  arms ;  that,  after  many  delays 
and  evasions^  Portugal  offered  to  refer  the  claim  to  the  arbitrament  of 
a  third  power;  that  this  offer  was  peremptorially  rejected;  that 
afterwards  being  renewed,  accompanied  by  the  bonus  of  a  promise  to 
pay  the  full  amount  of  all  other  reclamations  made  by  the  United 
States,  it  was  accepted,  without  notice  to,  or  consultation  of  any  kind 
with,  the  claimants,  who^  when  it  had  once  teen  rejected,  had  a  right 
to  presume  that  it  would  not  be  acceded  to  without  their  assent ;  and 
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that  they  were  not  allowed  the  privilege  of  submitting  an  argument 
in  the  case.  While  a  government  is  the  sole  judge  of  the  circum- 
stances under  which  a  resort  to  arms  should  be  bad  to  secure  repara- 
tion for  injuries  done  to  their  citizens,  and  may  abstain  from  a  further 
prosecution  of  them,  yet  a  manifest  distinction  exists  between  this 
right  of  abstinence  and  that  of  referring  to  arbitration.  This  power 
may  be  discreetly  and  rightfully  exercised  where  various  and  com- 
plicated causes  of  complaint  exist,  and  where  the  adjustment  of  none 
can  be  obtained  without  the  submission  of  all  to  reference ;  and  the 
citizen  as  to  whom  the  decision  may  be  unfavorable,  although  his 
claim  be  just,  would  probably  have  no  valid  equitable  ground  of 
recourse  against  his  government. 

The  case  of  the  General  Armstrong  was  distinct  and  isolated ;  no 
other  interests  were  hanging  upon  its  decision ;  and  if  the  adminis- 
tration of  President  Fillmore  did  not  choose  to  urge  it  further,  it 
might,  and,  in  the  opinion  of  this  committee,  should  have  been  left  for 
future  settlement.  Numerous  instances  in  our  own  history  during 
the  last  thirty  years,  to  which  it  is  not  necessary  to  refer,  demon- 
strate the  eflScacy  of  time  in  bringing  about  the  solution  of  difficulties 
apparently  insurmountable. 

The  committee,  while  indisposed  to  speak  in  any  other  terms  than 
those  of  unqualified  respect  of  the  judgment  and  impartiality  of  the 
arbiter  to  whom  the  case  was  referred,  think  that  there  is  a  manifest 
error  in  his  statement  of  facts,  and  the  conclusion  drawn  from  his 
statement  in  the  final  award.  He  says :  "  Considering  that,  if  it  be 
clear,  that  on  the  night  of  the  27th  of  September,  some  English  long- 
boats, commanded  by  Lieutenant  Robert  Fausset,  of  the  British  navy, 
approached  the  American  brig  the  *  General  Armstrong,'  it  is  not 
certain  that  the  men  who  manned  the  boats  aforesaid  were  provided 
with  arms  and  ammunition.  That  it  is  evident  in  fact,  from  the  docn- 
ments  which  have  been  exhibited,  that  the  aforesaid  long-boats  having 
approached  the  American  brig,  the  crew  of  the  latter,  after  having 
hailed  them  and  summoned  them  to  be  oflF,  immediately  fired  upon 
them,  and  that  some  men  were  killed  on  board  of  the  English  boats 
and  others  wounded — ^some  of  whom  mortally — ^without  any  attempt 
having  been  made  on  the  part  of  the  other  boats  to  repel  at  once 
force  by  force." 

Now,  it  is  evident  that  the  natural,  indeed  necessary,  presumption 
is,  that  the  boats  of  men-of-war  do  not,  at  night,  closely  approach  an 
armed  vessel  of  an  enemy,  without  the  crew  being  armed ;  those  who 
assume  the  negative  in  such  a  case  should  prove  it.  But  no  stronger 
evidence  can  be  required  of  the  fact  of  the  crews  of  the  British  boata 
being  armed,  than  that  a  seaman  of  the  General  Armstrong  was  killed, 
and  her  first  lieutenant  wounded,  in  the  first  contest.  Under  all  the 
peculiar  circumstances  of  the  case,  the  committee  are  of  opinion  that 
the  claimants  are  justly  entitled  to  relief  on  strict  legal  principles; 
and  even  were  their  convictions  on  the  subject  less  decided  than  they 
are,  they  would  find  in  the  heroic  conduct  of  Captain  Reid  and  his 
gallant  crew  strong  inducements  to  give  them  the  benefit  of  their 
doubts. 
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There  are  two  points  of  general  interest  involved  in  this  matter, 
which  should  not  be  without  their  influence  on  the  action  of  the 
Senate.  The  effect  to  be  produced  on  our  own  citizens  by  according 
indemnity  in  stimulating  them  to  emulate  the  noble  example  of  Cap- 
tain Beid ;  for  there  can  be  no  doubt  that  if  he  had  suffered  himself 
to  be  captured  without  resistance,  full  pecuniary  satisfaction  would 
long  since  have  been  accorded  by  Portugal  to  the  claimants.  Shall 
w^  refuse  it  because  he  has  added  to  our  naval  history  one  of  its  most 
brilliant  pages  ?  Again,  if  we  act  upon  the  avowed  principle  that 
our  citizens  are  always  to  be  compensated  for  any  injuries  they  may 
suffer  from  the  violation  by  belligerents  of  the  law  of  nations,  other 
countries  will  be  more  earnest  in  maintaining  the  inviolability  of  their 
territory. 

The  committee  report  the  accompanying  bill,  and  recommend  its 
passage. 


in  the  court  of  glaik8.— no.  71. 
On  Petition  of  Samuel  C.  Reid  and  othebs. 

Bri^  qf  the  United  States  Solicitor* 

The  petition  asks  payment  by  the  United  States  for  the  destruc- 
tion of  the  brig  "  General  Armstrong"  by  a  British  fleet  on  the  27th 
September,  1814,  at  the  port  of  Payal,  in  the  neutral  territory  of  Por- 
tugal. Indemnity  was  demanded  by  Portugal  of  England  at  the  time. 
Portugal  having  failed  to  procure  it  from  England,  demand  was  made 
on  Portugal  in  1835.  Portugal  refusing  to  pay,  although  earnestly 
pressed  by  the  United  States,  it  was  finally  agreed,  by  treaty  con- 
cluded February  24,  and  ratified  March  10,  1851,  to  submit  the  claim 
to  arbitration.  The  King  of  Sweden  was  suggested  by  Portugal  as 
the  arbitrator,  but  the  United  States  preferring  the  President  of 
France,  he  was  agreed  upon  as  the  arbitrator.  On  the  3d  of  Novem- 
ber, 1852,  he  rendered  an  award  in  favor  of  Portugal,  which  the 
United  States  acknowledged  as  final  and  obligatory. 

The  claim  is  now  urged  against  the  United  States  on  the  ground  : 
Ist.  That  the  claim  was  improperly  submitted  to  arbitration.  2d. 
That  the  treaty  was  so  improperly  and  unskillfully  framed,  and  the 
arbitration  so  negligently  and  improperly  managed  by  the  Secretary 
of  State,  that  the  claim  was  thereby  lost  before  the  arbitrator. 

In  support  of  this  claim,  the  petitioners,  by  their  counsel,  have 
filed  a  brief,  the  points  of  which,  to  the  number  of  thirteen,  I  proceed 
to  state  and  consider. 

First  point — Charges  that  the  Portuguese  government  acknowledged 
its  liability  to  the  United  States,  and  cites  the  letter  of  the  Marquis 
d'Aguiar,  dated  December  23,  1814,  and  enclosures,  in  support  of  this 
allegation. — ^See  p.  22,  Senate  Doc.  No.  14,  Ist  sess.  29th  Gong.) 

It  is  true  tnat  the  enclosed  letter  to  Lord  Strangford,  the  British 
minister,  charges  the  British  squadron  with  violating  the  neutrality 
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of  PortTigal  in  destroying  the  "  General  Armstrong,"  and  demands  an 
apology  and  indemnity  both  for  the  inhabitants  of  Fayal  and  for  the 
captain,  crew,  and  owners  of  the  "Armstrong,"  bnt  it  does  not  admit 
the  liability  of  Portugal  in  any  event. 

Second.  Every  administration  has  admitted  the  right  of  the  claimant. 
The  evidence  relied  on  to  prove  this  is  supposed  to  be  contained  in  the 
letters  of  instruction  of  Mr.  Munroe,  January  3,  1815,  p.  20 ;  of  Mr. 
Dickins,  dated  May  20,  1835,  p.  23 ;  Mr.  Forsyth,  October  2, 1835, 
p.  27  ;  Do.,  July  2,  1836,  p.  29 ;  Do.,  September  21,  1836,  p.  31 ;  Mr. 
Webster,  January  15,  1842,  p.  40;  Do.,  August,  1842,  p.  42.  Mr. 
Upshur,  who  succeeded  Mr.  Webster  and  Mr.  Calhoun,  who  succeeded 
him,  declined  action  on  the  claim.  Now,  with  respo^ct  to  these  letters, 
it  will  be  found  that,  with  the  exception  of  Mr.  Webster,  none  of  the 
Secretaries  express  an  opinion  on  the  justice  of  the  claim  agarn^ 
Portugal;  none  of  them  indicate  any  examination  of  the  claim;  and 
Mr.  Webster,  at  page  4,  merely  says,  he  believes  "  its  justness  has  not 
been  denied ;"  and,  at  page  42,  that  the  claim  is  "  regarded  as  just  bj 
the  government,  and  will  not  be  relinquished  under  the  objections 
heretofore  made." 

The  first  letter  which  instructs  our  minister  to  demand  the  indem- 
nity from  Portugal  is  that  of  Mr.  Dickins  in  1835.  Mr.  Monroe  looked 
to  Portugal  to  procure  it  from  Great  Britain ;  and  the  only  expression 
in  any  letter,  prior  to  1835,  from  our  officers,  which  seems  to  look  to 
Portugal,  is  to  be  found  in  Mr.  Sumter's  letter  of  January  1,  1815, 
written  without  instructions  from  the  State  Department;  and  this 
expression  is  not  used  as  a  demand,  but  occurs  in  commenting  on  the 
letter  of  the  the  Marquis  d'Aguiar,  where  he  expresses  his  satisfac- 
tion at  the  ^^ indication^^  it  afibrds  "of  a  resolution  to  make  or  procure 
satisfaction  to  the  injured  Americans." 

And  it  is  to  be  observed,  in  reference  to  this  allegation,  both  with 
respect  to  the  United  States  and  with  respect  to  Portugal,  that  it  is  by 
no  means  proper  to  attempt  to  conclude  them  by  what  has  been  said 
by  their  respective  officers  on  the  representations  of  the  claimants, 
when  acting  on  behalf  of  the  claimant  in  endeavoring  to  procure 
indemnity  for  them  from  others. 

Thus,  with  respect,  first,  to  the  Portuguese  officials :  The  represen- 
tations made  by  the  Marquis  d'Aguiar  in  his  letter  to  Lord  Strang- 
ford,  in  which  he  claims  indemnity  for  the  Americans  on  the  ground 
that  the  British  violated  the  neutrality  of  Portugal  to  destroy  the 
American  brig,  and  asserting,  in  strong  terms,  that  the  ground  on 
which  Captain  *  Lloyd  had  justified  himself  at  the  time  was  a  false 
pretence,  were  afterwards,  when  the  claim  was  made  against  Portu- 
gal, set  up  to  estop  Portugal  from  denying  that  the  British  had  been 
the  aggressors ;  and  now,  when  the  effort  is  made  to  charge  the  gov- 
ernment of  the  United  States,  the  representations  made  by  the  Sec- 
retary of  State  and  other  official  persons,  in  the  effi)rt  to  procure 
indemnity  from  Portugal,  are  set  up  as  admissions  of  the  rights  of  the 
claimants ;  and,  upon  such  grounds  alone,  the  advocates  of  the  claim 
have  felt  themselves  warranted  in  saying,  that  the  award  made  by  the 
French  emperor  was  made  in  total  disregard  of  the  facts.     But  when 


BUG  QEinSSAL  ASMSTBOm.  IT 

it  18  remembered  that  at  the  sereral  times  when  these  repreeentations 
were  made  by  Portugal  and  by  the  United  States,  they  were  acting 
for  the  claimant  and  on  his  representations,  and  did  not  undertake  to 
hear  testimony  and  decide  the  points  in  advance  of  undertaking  to 
ui^e  the  claim,  they  are  not  concluded  by  them  at  all  when  the 
claimant  seeks  in  turn  to  make  these  governments  responsible  for  hif 
loBses. 

So  far  from  being  conclusive  evidence,  these  statements,  being 
nothing  in  fact  but  the  representations  of  the  claimant  himself,  are 
not  evidence  at  all.  But  these  statements,  not  written  by  any  one 
having  any  knowledge  of  the  facts,  and  altogether  on  the  suggestions 
of  the  claimants  and  for  their  benefit,  are  not  only  sought  to  be  made 
evidence,  but  evidence  so  irresistibly  conclusive  as  to  authorize  the 
inference  that  the  umpire  who  heard  all  the  testimony  committed  a 
gross  mistake  in  respect  to  the  facts. 

This  conclusion  is  far  from  being  justified  by  this  or  any  other  testi- 
mony which  the  claimant  has  offered.  Even  on  the  case  which  the 
claimant  has  chosen  to  present,  it  is  manifest  that  the  decision  of  the 
French  emperor  was  in  accordance  with  the  facts  and  the  law.  In 
the  protest  which  Captain  Reid  made  on  the  27th  September,  1814, 
at  Fayal,  he  admits  that  he  fired  on  the  boats  of  the  British  on  the 
suspicion  that  they  were  approaching  his  vessel  for  a  hostile  pur- 
pose— a  suspicion  he  had  no  right  to  indulge,  and  which  did  not 
authorize  the  commencement  of  hostilities  in  a  neutral  port. — (See  the 
case  of  the  Anne,  3  Wheat.,  435.)  When  it  is  considered,  too,  that  the 
British  commander  declared  at  the  time  that  the  attack  of  the  Arm* 
strong  was  made  "  without  the  slightest  provocation,"  and  **  that  the 
neutrality  of  the  port  which  he  had  intended  to  respect  had  been 
thereby  violated,"  there  is  no  doubt  that  the  Armstrong  was  the 
aggressor.  It  became  so,  perhaps,  under  the  honest  conviction  of  the 
captain  that  the  approach  of  the  boats  from  the  English  squadron 
was  made  with  a  hostile  purpose.  But  that  circumstance  alone  was 
insufficient  to  justify  him  in  proceeding  to  violence.  The  English 
squadron  had  the  same  rights  in  the  harbor  which  he  had,  and  might 
send  their  boats  ashore  at  night  without  being  subject  to  questions 
from  him. 

And  when  we  have  not  only  the  statement  of  Captain  Lloyd  that 
the  boats  did  not  approach  the  brig  with  a  hostile  purpose,  and  the 
depositions  of  the  officer  in  command  and  others  in  the  boat,  testify- 
ing positively  that  they  approached  without  any  hostile  purpose,  can 
we  hesitate  in  believing  that  such  was  the  fact,  when  not  a  single 
circumstance  is  related  by  the  officers  and  crew  of  the  brig  which 
conflicts  with  this  statement.  It  is,  no  doubt,  true  that  Captain  Reid 
thought  otherwise ;  but  his  opinion  cannot  weigh  against  testimony 
not  only  positive  on  the  point,  but  entirely  unimpeached. 

Third.  Says  prosecution  of  the  claim  renewed  by  Mr.  Clayton  and 
peremptory  demand  made. 

Fourih.  That  when  this  was  done,  Portugal  offered  to  pay  all 
other  claims  a#  a  bonus  if  the  United  States  would  consent  to  arbitrate 
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this.    This  statement  is  repeated  in  the  sixth  point,  and  will  be 
noticed  under  that  head. 

F^th.  That  pending  this  negotiation  Portugal  made  further  admis- 
sions.    That  England  interfered  and  furnished  arguments. 

The  admissions  are  similar  to  those  already  considered.  The  inter- 
ference of  England  was  not  improper*  England  was  undoubtedly 
interested  in  the  question.  If  decided  against  Portugal,  and  war  was 
made  to  enforce  it,  she  would  be  regarded  as  the  cause  of  bringing  on 
Portugal,  a  weak  power,  the  vengeance  of  a  strong  one.  She  main- 
tained that  she  had  not  done  anything  which  justified  this.  The  com- 
mandant of  her  fleet,  against  whom  the  charge  was  brought,  repelled 
it.  Could  she  stand  by  indifferently  and  see  Portugal  visited  with 
war  under  such  circumstances  ?  On  the  other  hand,  could  she  see 
Portugal  forced  to  pay,  on  the  assumption  that  England  was  the 
aggressor,  without  being  sensible  that  the  world,  under  such  circum- 
stances, would  expect  her  to  reimburse  Portugal,  and  that  she  would 
be  in  honor  bound  to  do  so.  It  is  no  discredit  to  England,  therefore, 
that  she  has  openly  manifested  an  interest  in  the  settlement  of  this 
question  ;  nor  does  it  show  a  want  of  amicable  feeling  towards  the 
United  States  that  she  desired  our  Secretary  of  State  to  refer  it  to  an 
arbitrator  for  settlement. 

Sixth.  On  the  death  of  President  Taylor  and  the  accession  of  Mr. 
Fillmore  as  President,  with  Mr.  Webster  the  proposition  to  arbitrate 
was  renewed  and  accepted,  &c.  That  the  payment  of  the  other 
claims  formed  any  part  of  the  inducement  or  consideration  for  the 
agreement  to  submit  the  Armstrong  claim  to  arbitration,  is  an  allega- 
tion entirely  unsupported  by  the  treaty,  or  anyAing  in  the  corre- 
spondence or  circumstances  which  led  to  it. 

Seventh,  That  the  private  agreement  to  arbitrate  this  claim  was 
entered  into  without  the  consent  of  the  claimants,  and'  against  their 
protest,  &c. 

It  is  true  that  Mr*  Webster  did  not  consult  with  the  claimants  as  to 
what  course  he  should  take.  He  found,  on  entering  office,  that  his 
predecessor  had  proceeded  almost  to  extremities  with  Portugal  in 
order  to  extort  payment  of  this  claim.  Our  minister  had  withdrawn 
from  Lisbon,  and  notice  given  to  Portugal  that  the  correspondence 
would  be  laid  before  Congress,  with  the  opinion  of  the  President  that 
the  claim  was  withheld  upon  dishonest  pretexts,  and  ask  the  action  of 
Congress  on  the  case,  which  was  equivalent  to  asking  the  power  of 
compelling  payment.  He  (Mr.  W.)  did  not  approve  the  action  of  his 
predecessor.  He  concurred  with  Afr.  Upshur  and  Mr.  Calhoun,  (see 
his  letter,  page  54,)  that  there  was  nothing  in  the  circumstances  of 
the  case  to  justify  such  a  course.  What  course  should  Mr.  Webster 
have  taken  with  these  convictions  ?  He  could  not  properly  proceed 
in  Mr.  Clayton's  course.  He  could  not  suffer  the  existing  relations 
to  continue.  He  must  keep  in  view  the  dignity  of  his  government  as 
well  as  the  rights  of  the  citizen.  He  could  not,  as  it  is  now  insisted, 
abandon  the  pretentions  set  up  by  his  predecessor,  and  waive  all 
further  discussions  of  the  subject  which  had  brought  about  a  suspen- 
sion of  diplomatic  relations  to  some  future  time,  and  so  renewed  the 
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diplomatic  relations.  Such  a  procedure  would  not  have  been  cob- 
sistent  with  the  dignity  of  the  government.  It  would  have  been,  ako, 
as  full  a  recognition  of  the  control  of  the  government  agency  by  the 
private  citizen  if  Mr.  Webster  had  desisted  from  doing  what  was 
proper  to  be  done  in  his  judgment,  as  if  he  had  proceeded  in  the  de- 
signs of  his  predecessor  against  his  own  judgment.  When,  therefore, 
the  petitioner  and  his  advocates  disclaim  all  right  on  the  part  of 
claimants  against  foreign  governments  who  have  committed  their 
claims  to  this  government  for  prosecution  to  dictate  the  measures  to 
be  taken,  but  yet  insist  upon  the  right  of  controlling  it  so  far  as  to  be 
able  to  require  the  government  to  drop  the  claim  rather  than  prose- 
cute it  in  a  way  which  does  not  meet  the  approbation  of  the  claimant,  it 
will  be  found,  upon  analyzing  this  proposition,  that  it  is  in  fact  the 
assertion,  in  another  form,  of  the  power  which  is  disclaimed. 

fie  did  not,  therefore,  consult  with  the  claimants,  when  he  entered 
office,  as  to  the  course  he  thought  proper  to  take  to  re-establish  our 
amicable  relations  with  a  foreign  government ;  and  the  Senate  of  the 
United  States  approved  his  course  by  ratifying  the  treaty.  It  was 
peculiarly  proper  to  submit  the  claim  to  arbitration.  Portugal  had 
not  wronged  us.  This  question  was  one  of  naked  legal  liability,  with 
no  circumstance  for  complaint  against  her.  Should  the  United  States 
have  refused  to  submit  such  a  question  to  a  disinterested  power,  and 
used  her  superior  force?  But  though  it  is,  perhaps,  immaterial,  the 
objection  that  he  not  only  agreed  to  submit  this  claim  to  arbitration 
without  the  consent  of  the  claimants,  but  against  their  protest,  is  not 
sustained  by  the  proof.  The  proof  (see  Governor  Marcy's  letter) 
shows,  on  the  contrary,  an  acquiescence  in  this  course ;  and  a  circum* 
stance  which  is  conclusive  of  this  is  dwelt  on  as  the  principal  burden 
of  complaint  in  the  conduct  of  this  business  subsequently — that  is,  the 
offer  of  a  written  argument  to  be  submitted  to  the  arbitrator. 

MghJth.  That  this  treaty  was  submitted  and  ratified  10th  March, 
without  any  possible  knowledge  of  the  circumstances,  £c. ;  in  proof 
of  which  Mr.  Webster's  letter  of  19th  March,  1851,  to  Mr.  Hadduck^ 
is  cited,  and  Senate  Doc.  7,  1st  session  33d  Congress.  Captain  Beid 
had  notice  of  the  proposed  treaty  in  September,  1850.  He  had,  there- 
fore, all  the  time  and  opportunity  necessary  to  make  known  his 
wishes. 

The  objections  to  the  form  of  the  treaty  are  frivolous : 

1.  The  2d  article  recites,  as  a  reason  for  submitting  the.  cUdm  to 
arbitration,  that  the  parties  could  not  agree  on  a  question  of  public 
law  involved  in  it ;  the  daim  was  to  be  submitted,  not  the  question  of 
law. 

2.  The  objection,  that  the  claim  of  the  owners  was  not  presented^ 
is  not  well  taken ;  because,  the  treaty  refers  the  claim  to  arbitration,. 
as  presented  by  the  American  government,  which  included  a  claim  for 
the  vessel ;  and  the  award  was  pronounced  upon  a  claim  relative  toi 
the  American  privateer  General  Armstrong. 

3.  It  is  not  necessary  to  specify  that  the  arbitrator  shall  hear  and 
decide  upon  the  law  and  the  facts  which  shall  be  submitted  by  th» 
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claimants  through  their  government ;  that  is  implied  from  the  office 
of  arbitrator. 

Ninth,  That  the  government  refused  to  forward  the  written  ail- 
ment of  the  agent  of  clfl^mants,  because  there  was  no  provision  in  the 
treaty  for  other  argument  .than  that  contained  in  the  correspondence. 
This  refusal  of  the  Secretary,  and  the  absence  of  a  provision  for  argu- 
ment by  the  treaty,  seems  to  have  been  the  chief  ground  relied  on  by 
the  advocates  of  the  claim  in  the  Senate  against  the  United  States. 
This  objection  proceeds  on  the  ground  that  the  party  was  denied  a 
hearing,  and  it  was  asserted  that  it  could  only  have  been  in  conse- 
quence of  this  defect  in  the  treaty,  or  of  the  erroneous  construction  of 
it,  by  which  a  hearing  was  denied  the  claimants,  that  the  claim  wa^i 
lost,  as  the  decision  was  so  palpably  against  the  weight  of  evidence. 
The  misapprehension  of  the  evidence  I  have  already  considered.  If 
the  court  will  compare  the  arguments  in  behalf  of  the  claim,  by 
Messrs.  Hopkins,  Clay,  and  other  official  personages,  which  were  laid 
before  the  president  of  the  French,  with  that  presented  by  Mr.  Reid 
to  Mr.  Webster,  it  will  be  perceived  that  nothing  was  lost  in  point  of 
argument  or  good  taste  by  suppressing  Mr.  Beid's  production. 

Whilst  Mr.  Webster's  competence  for  his  position  is  not  questioned, 
it  is  insisted  that,  by  entering  into  an  arrangement  by  which  the  facts 
and  arguments  developed  in  this  voluminous  correspondence  were 
submitted  to  the  arbitrator  without  further  argument,  he  committed 
an  error  so  gross  as  to  entitle  the  citizen  to  have  recourse  to  our 
government  when  the  adverse  decision  was  made,  because  it  is  insisted 
that  if  Mr.  Beid's  argument  had  been  read  by  the  French  president. 
he  would  certainly  have  decided  otherwise. 

Mr.  Bayard,  at  page  28  of  the  speeches  in  the  Senate  printed  by 
the  claimant,  says :  "  In  the  diplomatic  correspondence  in  reference  to 
the  transaction,  can  the  honorable  senator  jxnni  out  to  me  any  time 
when,  the  Portuguese  government  took  the  ground  that  in  point  cf  fad  the 
Jirst  aggreseion  was  committed  by  the  Chneral  Armstrong?  No,  sir— no. 
The  attention  of  our  own  representatives  was  never  called  to  such  a 
thing.  No  such  question  of  fact  was  ever  made ;  no  such  investiga- 
tion of  the  testimony  was  necessary,  because  the  government  o/  Portugal 
never  intended  to  assume  such  a  ground;  but  the  emperor  of  France,  on 
an  unargued  case,  gets  rid  of  the  subject  by  assuming  a  matter  of  fact 
which  the  whole  testimony  goes  to  deny." — (See  same  remarks,  p. 
412,  Congressional  Globe,  January  26,  1855.)  It  is  surprising  that 
the  honorable  senator  to  whom  Mr.  Bayard  referred  did  not  point  out 
to  him  that  the  Portuguese  government  had  not  only  insisted  that  the 
General  Armstrong  was  the  aggressor,  but  had  maintained  that 
position  in  every  reply  given  to  our  demand  upon  her  to  indemnify 
'the  claimants,  beginning  with  De  Castro's  answer  in  1843,  which  ie 
the  first  response  made  to  the  demand  on  Portugal. — (See  the  letter, 
p.  15,  Doc.  53.  See  also  Count  Tojal  to  Mr.  Hopkins,  p.  33,  Septem- 
ber 29,  1849.  Same  to  Mr.  Clay,  p.  49,  March  9,  1850.  Same  to 
same,  p.  56,  April,  1850.  Same  to  same,  p.  61,  May  16, 1860.  Same 
to  same,  p.  75,  July  6,  1850.  Mr.  Piganiire  to  Mr.  Clayton,  April  27, 
1860,  p.  93.    Same  to  same,  July  9.  1850,  p.  107.)    The  repUes  of 


Mr.  Hopkins  and  Mr.  Clay,  to  be  found  in  this  document,  to  the 
letters  addressed  to  them,  also  show  that  this  position  was  taken  bj 
Portogal,  and  the  argument  turns  on  that  point  in  a  great  measure. 
It  is  therefore  a  great  mistake  to  suppose  that  the  French  president 
decided  the  case  on  a  new  and  imargued  point,  started  after  the  cor- 
respondence was  closed.  It  will  be  found  also  that  Mr.  Reid's  argu*- 
gument,  which  Mr.  Webster  refused  to  send  to  France,  adds  nothing 
to  those  embraced  in  the  protocol  submitted  to  the  emperor,  which, 
it  mpears  by  letter  to  Mr.  Hadduck,  included  all  the  correspondence. 

Tenth.  That  the  arbiter  chosen  was  the  prince  president,  and  be* 
fore  the  award  was  delivered  he  became  emperor,  contrary  to  the 
treaty  stipulations.  The  treaty  merely  stipulated  for  the  reference  to 
the  "  sovereign  potentate  or  chief  of  some  friendly  nation  who  shall  be 
chosen  by  the  two  high  contracting  parties." 

The  evidence  shows  that  the  award  was  rendered  whilst  Louis 
Napoleon  was  prince  president,  and  the  minister  of  the  United  States 
was  notified  of  the  fact  during  the  presidency. — (See  Senate  Doc.  No. 
24,  32d  Congress,  2d  session.)  The  fact  that  copies  of  the  award  were 
not  received  till  after  the  prince  president  had  assumed  a  new  title, 
cannot  affect  the  validity  of  the  award  any  more  than  if  he  had  died 
in  the  meantime,  and  the  award  had  been  certified  by  his  successor 
in  office. 

Ulevenih.  Claimants  protested  when  the  award  was  made  known  to 
them ;  but  Secretaries  Everett  and  Marcy  informed  them  that  it  was 
conclusive. 

Ttodfth.  The  award  does  not  decide  any  question  of  public  law,  and 
therefore  does  not  comply  with  the  terms  of  the  treaty.  (This  ob« 
jection  answered  under  point  eight ;  gee  also  thirteen.)  Misstatements 
in  the  award,  Portuguese  arguments  adopted,  and  inference  that  Por- 
tuguese had  a  hearing  when  denied  to  American,  (require  no  answer.) 

Thirteenth,  Award  contradictory.  1.  Charges  violation  of  neutrality 
on  both  belligerents.  (This  was  true.)  2.  Weakness  of  Portuguese 
power  at  Fayal,  and  Captain  Reid's  own  resort  to  arms.  These  are 
two  independent  and  distinct  grounds  for  exempting  Portugal  from 
liability,  which  are  not  inconsistent  with  each  other :  One,  that  the 
local  officers  were  not  appealed  to  in  proper  time ;  and  the  other,  that 
when  appealed  to  they  had  not  the  power  to  protect  the  American  brig. 

The  denial  by  the  claimants,  that  the  first  aggression  proceeded  from 
the  brig,  has  been  considered  above.  But  the  fact  stated  and  held  to 
be  equually  conclusive  by  the  award,  that  the  weakness  of  the  Por* 
tuguese  garrison  at  Fayal  rendered  all  armed  intervention  impossible, 
is  recognized  as  true  by  Captain  Reid  in  his  protest. — (See  p.  5,  Doc. 
No.  14.)  But  whilst  the  fact  is  admitted,  the  law  is  controverted,  and 
it  is  maintained  that  Portugal  is  bound  to  indemnify  the  owners,  Ac, 
of  the  brig,  although  they  were  unable  to  protect  her. 

This  doctrine,  asserted  by  Messrs.  Hopkins  and  Clay  and  the  claim- 
ants dogmatically,  is  unsustained  by  authority.  Against  it  the  Por- 
tuguese ministers,  in  the  letters  above  cited,  refer  to  numerous  authori- 
ties, and  maintain  their  position  by  great  force  of  argument. — (See 
particularly  Mr.  Figanidre  to  Mr.  Clayton,  p.  101,  July  9,  1850.     See 
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aleo  the  speeches  of  Senators  Pessenden,  404-'5,  645 ;  Dawson,  409 ; 
Stuart,  403,  in  Congressional  Globe,  vol.  30 ;  also,  the  speech  of  Senator 
Pearce,  of  Maryland,  in  vol.  31,  p.  158,  and  quotations  therein  from 
Wheaton's  Elements  of  International  Law,  directly  in  point.) 

It  is  contended,  also,  that  the  duty  of  a  neutral  extends  only  to  the 
institution  and  prosecution  of  proceedings  for  restoration  of  the  specific 
property.  Captain  Reid  having  set  fire  to  his  own  vessel,  he  put  it 
out  of  the  power  of  Portugal  to  institute  any  proceedings  for  this  pur- 
pose, or  in  any  way  to  try  judicially  the  controversy  as  to  the  first 
aggression. — (See  Wheaton's  Elements,  pp.  497-'8.) 

On  their  own  showing,  it  is  plain  that  the  claimants  had  no  right  to 
indemnity  from  PortugsJ. 

K  it  were  otherwise,  and  on  the  weight  of  the  evidence  now  sub- 
mitted, the  court  should  be  of  opinion  that  the  arbitrator,  to  whom  the 
evidence  on  both  sides  was  submitted,  had  decided  against  law  and 
evidence,  the  award  is  nevertheless  conclusive. — (Boston  Water-power 
Co.  V8.  Gray,  6.  Met.  131.) 

Nor  would  it  be  less  conclusive  if  the  court  should  be  of  the  opinion 
that  the  imputations  upon  Mr.  Webster's  management  of  the  case 
were  well  founded.  The  doctrine  that  the  government  must  pay  such 
individual  losses  as  may  be  supposed  to  result  from  the  incompetency, 
negligence,  or  bad  management  of  officers  in  the  conduct  of  public 
affairs,  is  inadmissible ;  no  such  pretension  was  ever  set  up  before. — 
(See  opinion  of  Attorney  General  Cushing,  on  application  of  the  Peru- 
vian government  for  indemnity  for  neglect  of  duty  by  marshal  of  Cali- 
fornia.) The  allegation  that  the  payment  of  the  other  claims  was  a 
bonus  for  the  submission  of  this  to  arbitration  is  an  attempt  to  show  a 
consideration.  But  if  in  point  of  fact  the  United  States  had  entered 
into  the  arbitration  in  consideration  of  such  payment,  the  payment 
was  to  private  claimants,  and  the  arbitration  was  not  a  release  of 
Beid's  claim. 

This  eflfort  to  put  this  claim  on  the  footing  of  the  claims  for  French 
spoliations  is  considered  and  answered  by  Mr.  Benjamin,  page  537, 
Congressional  Globe,  February,  1855 ;  who  shows  also,  conclusively, 
that  if  every  allegation  made  in  support  of  the  claim  was  fully  sus- 
tained, it  is  wholly  untenable,  and  that  the  allowance  of  it  will  be 
followed  by  most  mischievous  consequences. 

The  act  of  1834,  donating  $10,000  to  the  captain  and  crew  referred 
to  by  Mr.  Fessenden  and  others,  shows  that  Congress  has  already  recog- 
nized their  gallantry  appropriately ;  and  when  it  is  recollected  that  the 
brig  was  fitted  out  to  carry  on  privateering  as  a  business  speculation, 
I  think  that  recognition  sufficient. 

But  whether  sufficient  or  not,  is  not  here  properly  to  be  considered, 
as  this  claim  ought  to  be  decided  on  its  legal  merits,  without  regard 
to  the  gallantry  displayed  by  the  officers  and  crew  of  the  "  General 
Armstrong"  at  Fayal. 

The  heroic  commander  and  his  crew  are  justly  entitled  to  the  honor 
and  gratitude  of  the  country,  all  admit ;  but  the  recital  of  that  honor- 
.able  claim  ought  not  to  be  mixed  up  with  the  argument  on  a  claim  for 
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money  dependent  on  legal  considerations,  and  inYoIying  principles 
which  ought  to  be  decided  without  respect  to  persons. 

M.  BLAIR. 


UNITED  STATES  OF  AMEHIGA. 
DEPABTMENT  OF  STATE. 

To  dUio  whom  these  presents  shall  come,  greeting : 

I  certify  that  it  appears  from  a  document  on  file  in  this  department, 
entitled  "  Abstract  of  commissions  issued  to  private  armed  vessels  by 
David  Gelston,  collector  of  the  district  of  the  city  of  New  York,  from 
the  12th  of  April  to  the  26th  of  November,  1814/'  a  commission,  No* 
1,009,  was  issued,  on  the  29th  of  August,  to  Samuel  C.  Reid,  for  the 
brig  General  Armstrong,  Samuel  G.  Reid,  commander ;  lieutenant, 
name  unknown  ;  burden,  246  ;  number  of  the  crew,  100  ;  number  and 
kind  of  arms,  7  cannon  ;  names  of  sureties  on  the  bond,  Fred.  Jenkins, 
S.  C.  Reid,  Gabriel  Havens,  and  Philetus  Havens. 

In  testimony  whereof,  I,  William  L.  Marcy,  Secretary  of  State  of 
the  United  States,  have  hereunto  subscribed  my  name,  and  caused  the 
seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington,  this  seventh  day  of  May,  A.  D. 
[L.  s.]      1856,  and  of  the  independence  of  the  United  States  of  Ame- 
rica the  eightieth. 

W.  L.  MARCY. 


A. 

Dbpartment  of  State, 
Washington,  September  13,  1850. 

Sib  :  In  answer  to  your  letter  of  the  5th  instant,  received  this  day, 
I  have  to  inform  you  that  the  offer  made  to  Mr.  Clay  by  Count  Tojal, 
to  pay  the  several  claims  preferred  by  the  American  government 
against  that  of  Portugal,  with  the  exception  alone  of  that  of  the  "  Gen- 
eral Armstrong,"  which  is  to  be  referred  to  the  decision  of  the  King 
of  Sweden,  or  any  other  friendly  power  chosen  by  the  United  States 
and  Portugal,  has  already  been  acoepted  by  your  governmentj  and  the 
fact  of  acceptance  formally  announced  to  Portugal  through  its  diplo- 
matic representative  residing  here. 

I  am,  sir,  respectfully,  your  obedient  servant, 

DANIEL  WEBSTER. 
Samuel  C.  Reid,  jr.,  Esq., 

Agent  qf  ClmmanJts  </  brig  General  Armstrong, 

New  Orleans,  Louisiana* 


B. 

Washington,  D.  C,  July  7,  1851. 

SiB  :  Herewith  I  enclose  to  you  a  detailed  statement  of  the  facts  in 
the  case  of  the  brig  General  Armstrong,  captured  and  destroyed  in 


24  BBia  0TO«BATi  ABMffraOMfk, 

■ 

the  neutral  port  of  Fayal,  in  the  dominions  of  Portugal,  by  the  British 
squadron,  commanded  by  Captain  B.  Lloyd,  on  the  26th  and  2^th 
September,  1814,  submitted  by  the  claimants  to  the  Department  of 
State,  for  the  purpose  of  a  copy  of  the  same  being  transmitted  to  our 
minister  at  the  court  or  seat  of  government  of  the  power  which  shall 
be  selected  by  the  governments  of  Portugal  and  the  United  States  to 
arbitrate  this  claim,  in  accordance  with  the  stipulations  contained  in 
the  late  treaty  between  the  two  governments. 

I  desire  that  a  copy  of  all  the  documents  therein  referred  to  may 
accompany  this  statement  to  our  minister  at  the  court  which  shall  be 
selected  by  the  two  governments,  as  soon  as  it  is  made  known  to  the 
department,  in  order  that  he  may  be  able  to  represent  this  case  in  the 
strongest  light  to  the  high  power  which  shall  be  called  on  to  arbitrate 
and  decide  this  question,  which  has  for  so  long  a  time  been  unsuccessr 
fully  pending  between  the  two  governments. 

Yery  respectfully,  I  have  the  honor  to  be,  your  obedient  servant, 

SAM.  C.  REID,  Je. 

Hon.  Daniel  WEBsmsR, 

Secretary  qf  Siaise^  Waahingion,  D.  C. 

United  States  of  America,  ) 
State  (/ New  Tark,        J**' 

Sam.  G.  Beid,  jr.,  being  duly  sworn,  deposes  and  says  that  the  above 
letter  is  a  true  copy  of  the  original  letter  sent  and  addressed  to  the 
Hon.  Daniel  Webster,  on  the  7th  July,  1851,  by  this  deponent. 

SAM.  C.  RED),  Jr. 

Sworn  and  subscribed  before  me,  this  3d  day  of  October,  A.  D.  1855. 

CHARLES  A.  MAY, 
t  OammMswner/or  the  U.  S,  Court  (^  Clodms. 


C. 

New  York,  August  1, 1851. 

Sir  :  On  the  7th  ultimo  I  had  the  honor  to  address  a  letter  to  the 
department  in  the  matter  of  the  brig  General  Armstrong  against  the 
government  of  Portugal,  enclosing  therewith  a  detailed  statement  of 
the  facts  of  the  case,  and  requesting  a  copy  of  the  same  to  be  trans- 
mitted to  our  minister  at  the  government  selected  by  Portugal  for  the 
arbitration  of  this  case,  in  accordance  with  the  stipulations  contained 
in  the  late  treaty  between  the  two  governments. 

I  desire  to  be  immediately  informed  if  my  request  has  been  com- 
plied with  ;  and  if  not,  upon  what  grounds  the  department  has  thought 
proper  to  refuse  the  same.  The  department  will  please  to  notify  me 
whether  Mr,  Hadduck,  our  minister  at  Lisbon,  has  yet  signified  to  this 
government  what  power  has  been  selected  by  Portugal  for  the  arbi- 
tration of  this  claim  ;  and  if  so,  what  government  has  been  cho8eD,aiid 
when  the  department  was  informed  of  the  same.  I  most  particularly 
request,  also,  to  be  informed  by  the  department  whether  any  des- 
patches have  been  received  by  the  arrivals  yesterday  from  Europe  in 
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relation  to  the  case  of  the  brig  General  Armstrong  against  the  goT- 
emment  of  Portugal ;  and  whether  or  not  it  be  tme  that  the  depart- 
ment has  been  informed  that  this  case  had  been  referred  to  the  presi- 
dent of  France  as  arbiter,  and  that  a  decision  had  been  made  adverse 
to  the  claimants  ? 

Most  respectfully  soliciting  an  immediate  reply,  I  have  the  honor  to 
subscribe  myself,  with  great  consideration,  your  obedient  servant, 

SAM.  C.  RBID,  Jr. 

Hon.  Daniel  Webster, 

Secretary  of  8t(xte^  Washington.,  D,  G. 

United  States  op  America,  ) 
SiaJte  cf  New  York,        ]^' 

Sam.  G.  Beid,  jr.,  being  duly  sworn,  deposes  and  says  that  the  aur 
nexed  letter  is  a  true  copy  of  the  original  letter  sent  and  addressed 
to  the  Hon.  Daniel  Webster,  by  this  deponent,  3n  the  Ist  August,  1851. 

SAM.  C.  BEID,  Jr. 

Sworn  and  subscribed  before  me,  this  3d  day  of  October,  1855. 

CHARLES  A.  MAY, 
Cammissixmer  for  U,  8.  Court  of  Claims. 


D. 

Department  of  State, 
Washington,  September  29, 1851. 

Snt :  Your  letters  to  the  President  of  the  12th  and  26th  inst.  have 
been  referred  to  me  for  an  answer. 

If  you  propose  to  visit  Paris,  and  will  apprise  the  department 
thereof,  you  shall  be  supplied  with  a  courier's  passport,  but  the 
Department  of  State,  under  existing  arrangements,  does  not,  except 
in  a  case  of  exigency,  employ  paid  hearers  qf  despatd^es  to  Europe^ 
You  shall  also  be  furnished  with  a  simple  letter  of  introduction  to 
Mr.  Rives,  but  it  is  not  competent  for  this  department  to  invest  you 
with  any  manner  of  authority  to  present  an  argument  in  the  case  of 
the  General  Armstrong ;  nor,  indeed,  to  interfere  in  any  way  with  the 
mode  of  submitting  the  case  to  the  arbiter,  provided  for  by  the  3d 
article  of  the  convention.  That  article  is  as  follows  :  "  So  soon  as  the 
consent  of  the  sovereign,  potentate,  or  chief  of  some  friendly  nation, 
who  shall  be  chosen  by  the  two  high  contracting  parties,  shall  have 
been  obtained  to  act  as  arbiter  in  the  aforesaid  case  of  the  privateer 
brig  *  General  Armstrong,'  copies  of  all  correspondence  which  has 
passed  in  reference  to  said  claim  between  the  two  governments  and 
their  respective  representatives  shall  be  laid  before  the  arbiter,  to 
whose  decision  the  two  high  contracting  parties  hereby  bind  them- 
selves to  submit." 

A  printed  copy  of  the  convention  is  herewith  transmitted. 
I  am,  sir,  respectfully,  your  obedient  servant, 

J.  J.  CRITTENDEN, 

SAJfUEL  0.  Reu),  Jr.,  Esq.,  New  York. 
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UNITED  STATES  OF  AMERICA. 
DEPABTICENT  OF  STATE. 

To  cMto  whom  these  presents  shoiU  oome^  greeting: 

I  certify  that  the  paper  hereunto  annexed  is  a  true  copy,  traos- 
cribed  from  and  carefully  collated  with  the  original  paper  on  file  in 
this  department. 

In  testimony  whereof,  I,  William  L.  Marcy,  Secretary  of  State  of 
the  United  States,  have  hereunto  subscribed  my  name,  and  caused  the 
seal  of  the  Department  of  State  to  be  afiSxed. 

Done  at  the  city  of  Washington,  this  twelfth  day  of  Novem- 
[L.  8.]      ber,  A.  D.  1855,  and  of  the  independence  of  the  United 
States  of  America  the  eightieth. 

W.  L.  MAECY. 


V 


E. 

PROTEST  AGAINST  THE  AWARD. 

New  Orleans,  January  8, 1853. 

Sir  :  Telegraphic  news  has  been  received  in  this  city  to  the  effect 
that  Louis  Napoleon  (to  whom  was  referred  the  case  of  the  claimants 
of  the  brig  General  Armstrong  against  the  government  of  Portugal) 
has  decided  the  case  against  the  claimants.  If  this  be  true,  I  desire 
the  department  to  forward  to  me  the  substance  of  the  award  made 
by  Louis  Napoleon,  while  at  the  same  time  I  beg  leave  to  protest 
most  solemnly  against  the  acceptance  of  the  award  by  the  President 
of  the  United  States,  as  being  manifestly  contrary  to  every  principle 
of  law  and  justice.  This  case  was  submitted  to  arbitration  by  treaty 
stipulations  between  the  governments  of  the  United  States  and 
Portugal,  without  the  knowledge  or  consent  of  the  claimants,  after  a 
peremptory  demand  for  the  claim  had  been  made,  and  I  wish  this 
protest  to  appear  patent  on  the  records  of  the  Department  of  State 
of  the  United  States,  so  that  the  rights  of  the  claimants  against  their 
own  government  shall  not  be  prejudiced  or  compromitted. 

I  feel  confident  that  the  reasons  assigned  for  this  decision  cannot 
be  maintained,  and  I  have  every  confidence  that  the  Executive  will 
not  accept  of  an  award  which  strikes  at  the  root  of  one  of  the  firmest 
settled  principles  of  the  law  of  nations,  while  at  the  same  time  it 
endangers  the  principles  of  our  own  foreign  policy,  to  say  nothing  of 
the  gross  injustice  to  our  citizens,  whose  claims  have  been  twice 
passed  upon  and  recognized  by  Congress,  and  which  the  department 
has  ever  insisted  upon  as  being  just  and  equitable. 

Under  these  circumstances,  I  hereby  most  solemnly  protest,  on 
behalf  of  the  owners  and  claimants  of  the  brig  General  Armstrong, 
against  the  award  made  by  Louis  Napoleon  in  favor  of  the  Portuguese 
government ;  and  further  protest  against  the  government  of  the 
United  States  accepting  the  same  as  final  and  decisive  against  the 
rights  of  the  claimants. 
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The  case  of  the  northeastern  boundary,  Biibmitted  to  the  arbitra- 
tion of  the  king  of  the  Netherlands,  whose  award  was  refused  by 
President  Jackson,  is  a  sufficient  precedent,  in  my  humble  opinion, 
for  the  President  to  act  upon,  to  say  nothing  of  the  gross  injustice  to 
the  claimants,  and  the  settlement  of  a  principle  entirely  at  variance 
with  the  recognized  policy  of  this  government  and  international  law. 
With  great  respect,  I  have  the  honor  to  be  your  obedient  servant, 

SAM.  C.  RBID,  Jr., 
Sole  agent  of  the  daimarvta  of  the  brig  Oeneral  Armstrong. 
Hon.  Edward  Everett, 

Secretary  of  State  of  the  United  States. 


P. 

Department  op  State, 
Washington,  February  11,  1853. 

Sir  :  Your  letter  of  the  2d  instant  and  that  of  the  8th  ultimo  have 
been  received  at  the  department,  and,  in  compliance  with  the  request 
contained  in  the  former,  I  have  the  honor  to  transmit  printed  Senate 
Document  (No.  24)  containing  the  President's  message,  communicating 
to  the  Senate,  in  answer  to  their  resolution,  the  award  of  the  French 
executive  in  the  case  of  the  brig  General  Armstrong.  The  award  of 
the  arbiter  in  this  case  must  be  considered  as  decisive. 

I  am  unable  to  send  you  Executive  Docimient  No.  53,  of  the  Ist 
session  of  the  32d  Congress,  because  the  department  is  not  supplied 
with  public  documents  for  the  purpose  of  distribution. 

I  am,  sir,  respectfully,  your  obedient  servant, 

EDWARD  EVERETT, 

Sam'l  C.  Reid,  Jr.,  Esq., 

Sde  agent  of  the  dairnants  of  the 

brig  General  Armstrong,  New  Orleans, 


UNITED  STATES  OF  AMERICA. 


DEPARTMENT   OP   STATE. 

To  aU  to  whom  these  presents  shaU  come,  greeting: 

I  certify  that  the  paper  hereunto  annexed  is  a  true  copy,  tran- 
scribed from  and  carefully  collated  with  the  original  paper  on  file  in 
this  department. 

In  testimony  whereof,  I,  William  L.  Marcy,  Secretary  of  State  of 
P  1    the  United  States,  have  hereunto  subscribed  my  name,  and 

^         '^   caused  the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington,  this  first  day  of  November,  A.  D. 
1855,  and  of  the  independence  of  the  United  States  of  America  the 
eightieth. 

W.  L.  MARCY, 


l^ 
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[No.  169.]      Consulate  of  the  Ukfted  States  fob  the  Azores, 

Fagal,  May  21, 1853. 

SlB :  The  award  of  his  Majesty  Napoleon  III,  in  the  case  of  the 
General  Armstrong,  having  just  met  my  eye,  I  feel  impelled  by  a 
regard  for  oar  national  honor,  as  well  as  justice  to  the  actors  in  that 
unparaUded  afiair,  to  disavow  on  their  part  the  dighiest  infringement 
of  the  neutrality  of  this  port.  The  pecuniary  amount  is  of  no  conse- 
quence to  us ;  but  I  cannot  allow  the  brilliancy  of  that  action  to  be 
tarnished,  or  the  slightest  stain  to  rest  on  our  national  escutcheon. 
When  I  heard  that  his  Majesty  was  to  be  the  arbitrator,  I  felt  assured 
that  the  case  would  be  thoroughly  investigated,  and  that  there  would 
not  be  any  dottbt  as  to  the  result ;  and  I  confess  that  I  was  sadly  disap- 
pointed to  find  that,  from  some  cause  or  other,  the  case  had  not  been 
rightly  understood  by  his  Majesty. 

In  the  summer  of  1814  the  British  sloop-of-war  Thais  and  brig 
Calypso  were  cruising  on  this  station.  Their  commanders  were 
prudent  men.  When  the  brig-of-war  Carnation  hove  in  sight,  it  was 
supposed  to  be  the  Calypso,  and  no  apprehensions  were  entertained, 
as  we  felt  assured  that  the  commander  would  not  attempt  to  violate 
the  neutrality  of  the  port ;  but  when  we  were  informed  that  a  frigate 
and  a  larger  vessel  were  in  company,  we  concluded  that  it  must  be 
the  razee  Plantagenet,  frigate  Rota,  and  brig  Carnation,  under  the 
command  of  *Mad  Lloyd,  (the  same  that  made  the  senseless  attack  on 
Craney  island,)  who  had  been  here  three  weeks  before,  and  had 
boasted  that  he  had  boats  built  expressly  for  cutting  out  American 
privateers,  and  that  he  would  destroy  them  wherever  he  found  them. 

Knowing  what  we  had  to  expect,  I,  being  then  in  my  21st  year,  was 
sent  by  my  father  (consul  of  the  United  States)  to  recommend  Captain 
Reid  to  slip  his  cable  and  warp  his  vessel  close  in  under  the  guns  of 
the  castle.  While  I  was  on  board,  the  Carnation  anchored  within 
pistol  shot  of  the  Armstrong,  the  frigate  about  half  a  mile,  and  the 
razee  about  a  mile  distant,  yet  under  sail,  it  being  nearly  calm,  and 
boats  were  passing  between  the  English  vessels.  Captain  Reid  imme- 
diately gave  orders  to  carry  into  eflfect  the  advice  that  I  had  communi- 
cated to  him,  and  I  came  on  shore.  Just  as  I  was  landing  (ten  minutes 
after  I  left  the  Armstrong)  I  heard  the  report  of  musketry,  and  soon 
after  a  Captain  Smith,  who  had  gone  on  board  to  see  Captain  Reid, 
came  on  shore  with  a  message  from  the  latter  informing  us  that  while 
in  the  act  of  warping  in  he  had  been  approached  by  four  boats,  con- 
taining, by  estimate,  one  hundred  and  twenty  men ;  that  they  were 
warned  repeatedly  not  to  approach,  or  that  he  would  fire  into  them, 
which,  instead  of  heeding,  only  seemed  to  stimulate  their  exertions; 
and  as  there  could  be  no  mistake  of  their  intention  to  take  them  by 
surprise,  no  attention  being  paid  to  the  warning,  he  had  ordered  his 
men  to  fire,  which  was  immedicUdy  returned  from  the  boats,  killing  one 

*  A  digtinction  bestowed  on  him  by  his  own  oonnbymen. 
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man  and  wonnding  the  first  lieutenant ;  but  having  found  their  recep- 
tion too  warm  they  sued  for  quarter,  which  was  immediately  granted. 
They  were  then  nearly  alongside  of  the  Armstrong.  Captain  S.  was 
deputed  by  Captain  R.  to  request  my  father  to  take  the  necessary 
steps  for  his  protection,  and  I  was  sent  in  quest  of  the  governor, 
whom  I  found  at  Judge  Arriaga's,  a  mile  from  town.  I  was  commis- 
sioned to  request  him  to  remonstrate  with  Captain  Lloyd,  (the  force 
under  his  command  being  wholly  inadequate  to  cope  with  that  of  the 
British  squadron,)  and  to  allow  us  to  send  thirty-two  American  seamen 
that  we  had  here  to  assist  in  defending  the  Armstrong,  should  she  be 
again  attacked.  The  latter  request  the  governor  said  he  could  not 
grant,  as  it  would  be  an  infringement  of  the  neutrality  on  his  part ; 
but  he  accompanied  me  forthwith  to  town,  and  no  time  vxta  lost  in 
despatching  one  of  his  aids  with  an  official  remonstrance.  Captain 
Lloyd  returned  a  verbal  answer,  indicative  of  his  intention,  and  three 
hours  after  the  grand  attack  was  made  on  the  Armstrong,  then  within 
forty  yards  of  the  castle. 

These  simple/octe  require  no  comment,  as  they  admit  of  no  doubt. 
If  there  could  be  any  doubt,  the  character  of  the  commander  is  a  cir- 
cumstance of  the  greatest  importance  in  forming  a  correct  opinion  of 
the  case. 

I  send  a  plan  of  the  harbor,  showing  the  relative  position  of  the 
Armstrong  during  the  first  and  second  engagements. 

I  trust  that  my  motive  in  addressing  you  on  this  occasion  will  be 
appreciated  ;  and  with  the  highest  consideration  and  respect  I  have 
the  honor  to  be,  sir,  your  most  obedient  servant, 

CHAS.  W.  DABNEY. 

Hon.  W.  L.  Mabct, 

Secretary  of  State  of  the  United  States^  Washington. 

I  am  conversant  with  the  French  language,  and,  if  necessary,  would 
willingly  go  to  Paris  to  afibrd  any  explanation  that  may  be  required. 

DABNEY. 

I  can  prove  that  the  British  vice  consul,  who  was  then  residing  on 
the  opposite  shore  of  Pico,  sent  a  letter  on  board  of  the  commodore's 
vessel  two  hours  before  they  anchored  ;  consequently  there  was  no 
necessity  for  "reconnoitering"  with  four  boats  fvJl  of  armed  men. 


OWimBS  OP  THE  BRIG  AbHBTBONO  V8.  ThE  UNFTEn  STATES. 

The  opinion  of  the  Court  was  delivered  by  Chief  Justice  Gilchbist: 

This  case  has  been  pending  before  the  people  and  government  of 
the  United  States,  in  various  forms,  for  more  than  forty-one  years. 
It  has  never,  until  recently,  been  in  a  situation  to  be  thoroughly 
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argued  and  investigated  as  a  question  of  law  and  of  fact ;  althonghr 
from  the  peculiar  circumstances  attending  it,  and  from  the  discussions 
in  Congress,  it  has  commanded  the  attention  and  excited  the  interest 
of  the  public.  We  are  now  to  consider  it,  however,  in  its  relation  to 
individual  rights  and  national  liabilities,  and  in  this  point  of  vie^w  it 
requires  a  careful  consideration. 

The  case  is  an  interesting  one  in  a  national  point  of  view,  not  only 
because  it  relates  to  the  duties  of  neutral  nations  towards  belligerents, 
but  because  it  raises  the  question,  how  far  a  belligerent  power  is 
liable  to  its  citizens  for  losses  they  have  sustained  through  the  neglect 
of  their  government  to  insist  that  the  neutral  nation  shall  perform  its 
obligations  ?  It  is  also  interesting  as  a  brilliant  illustration  of  the 
gallantry  and  self-devotion  of  our  countrymen. 

The  leading  facts  in  the  case  have  been  notorious  to  the  American 
people  for  more  than  forty  years.  On  the  twenty-sixth  day  of  Sep- 
tember, 1814,  the  American  private  armed  brig  General  Armstrong 
cast  anchor  in  the  port  of  Payal,  a  part  of  the  dominions  of  the  crown 
of  Portugal,  to  get  a  supply  of  fresh  water.  In  the  afternoon  the 
British  brig  Carnation,  of  18  guns ;  the  ship  RotA,  of  38  guns ;  and  the 
74-gun  ship  Plantagenet,  came  into  the  port,  and  anchored  about  7 
o'clock.  In  the  evening  four  boats  approached  the  General  Arm- 
strong. Captain  Beid  repeatedly  hailed  them,  and  warned  them  to 
keep  off.  They  continued  to  approach,  when  he  fired  on  them  and 
killed  and  wounded  several  men.  The  boats  returned  the  fire,  and 
killed  one  man,  and  wounded  the  first  lieutenant.  The  British  then 
retreated,  and  about  midnight  renewed  the  attack  with  twelve  boats 
and  about  four  hundred  men,  which  ended  in  their  total  defeat  with 
great  slaughter,  and  the  partial  destruction  of  their  boats.  The 
American  brig  carried  seven  guns,  and  her  crew  amounted  to  ninety 
men.  She  had  two  killed,  and  seven  wounded,  while  the  killed  and 
wounded  on  the  part  of  the  British  must  have  been  nearly  two  hun- 
dred men.  So  great  was  the  loss  that  the  Calypso  sloop-of-war,  which 
arrived  a  few  days  after,  was  sent  home  with  the  wounded  men.  The 
British  commander.  Captain  Lloyd,  finding  this  mode  of  attack  un- 
availing, with  laudable  discretion  anchored  the  Carnation  close  in 
shore,  and  cannonaded  the  brig,  when  her  gallant  defenders,  finding  it 
useless  to  resist  such  an  overwhelming  force,  abandoned  the  vessel, 
and  she  was  then  safely  set  on  fire  by  the  British. 

The  kingdom  of  Portugal  was  neutral,  or  professed  to  be  so,  in  the 
war  between  the  United  States  and  Great  Britain,  and  Fayal  was  a 
neutral  port.  Any  violation  of  the  neutrality  of  the  port,  by  either 
of  the  belligerents,  was  a  breach  of  the  law  of  nations.  The  property 
of  belligerents  when  within  the  neutral  jurisdiction  is  inviolable.  It 
is  not  lawful  to  make  neutral  territory  the  scene  of  hostility,  or  to 
attack  an  enemy  while  within  it ;  and  if  the  enemy  be  attacked,  or 
any  capture  made  under  neutral  protection,  the  neutral  is  bound  to 
redress  the  injury  and  effect  restitution. — (1  Kent.  Com.,  117  ;  Vattel, 
B.  3,  ch.  7,§  132.)  In  the  case  of  the  Twee  Oebroedera,  (3  Rob.,  136,) 
Sir  William  Scott  says  that  no  use  of  a  neutrcd  territory  for  the  pur- 
poses of  war  is  to  be  permitted.    "  Such  an  act  as  this,"  he  says,  ^*  that 
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a  ship  should  station  herself  on  nentral  territory,  and  send  ont  her 
boats  on  hostile  enterprises,  is  an  act  of  hostility  mnch  too  immediate 
to  be  permitted/' 

That  there  was  a  violation  of  the  neutrality  of  the  port  of  Fayal  by 
the  one  pary  or  the  other  is  indisputable.  If  the  party  attacked 
merely  exercised  the  right  of  self-defence,  that  casnot  be  a  cause  of 
compkkint.  It  is  a  question  of  fact,  to  be  determined  upon  an  exam- 
ination of  the  evidence,  which  party  violated  the  rights  of  the 
neutral  by  attacking  the  other.  Did  the  American  brig,  with  her 
seven  guns  and  ninety  men,  commit  the  folly  of  attacking  the  boats  of 
the  British  squadron,  reinforced  as  their  crews  might  almost  instantly 
have  been  by  many  hundreds  of  men,  or  did  the  British  commander, 
seeing  the  brig  lying,  as  he  imagined,  helpless  within  his  grasp,  de* 
termine  to  attack  and  carry  her  at  all  events ;  and  did  he  pursue  the 
course  which  any  officer  would  have  adopted  if  his  object  were  to 
capture  an  enemy's  vessel  ?  This  of  itself  would,  according  to  Sir 
William  Scott,  have  been  a  violation  of  neutrality.  "  Suppose,"  he 
says,  '*  that  even  if  a  direct  hostile  use  should  be  required  to  bring  it 
within  the  prohibition  of  the  law  of  nations,  nobody  will  say  that  the 
very  act  of  sending  out  boats  to  effect  a  capture  is  not  in  itself  an  act 
directly  hostile."  Chancellor  Kent  says  :  '^  No  measure  is  to  be  taken 
that  will  lead  to  immediate  violence." — (1  Kent  Com.,  118.)  Upon 
this  point  the  law  is  clear  and  indisputable. 

The  first  question  that  presents  itself  is  a  question  of  fact,  and  that 
is,  whether  in  this  transaction  the  British  or  the  Americans  were  the 
aggressors.  More  than  forty-one  years  have  elapsed  since  the  affair 
happened.  We  are  not,  however,  forced  to  depend  upon  the  testi- 
mony of  witnesses  given  for  the  first  time  after  so  long  a  period,  and 
from  the  credit  of  which  time  and  the  failure  of  memory  might  pro- 
perly require  us  to  make  some  deduction.  We  have  the  statements  of 
those  who  were  actors  in  the  transaction,  made  at  the  time  of  its 
occurrence,  and  with  every  opportunity  of  knowing  the  truth.  It  is 
agreed  by  the  counsel  on  both  sides  that  the  facts  and  the  law  are 
now  both  before  us,  and  the  various  questions  in  the  case  have  been 
argued  with  a  skill  and  ability  that  leave  nothing  to  be  desired.  We 
shall  endeavor  to  examine  the  evidence,  irrespective  of  the  considera- 
tion that  the  United  States  and  Qreat  Britain  were  then  at  war,  and 
of  any  national  feeling  that  might  be  excited  by  the  sanguinary  con- 
flict that  took  place  in  the  harbor  of  Fayal.  We  shall  examine,  in  the 
first  place,  the  testimony  of  the  witnesses,  both  American  and  English, 
who  were  actors  in  the  transaction. 

On  the  27th  day  of  September,  1814,  Samuel  C.  Reid,  the  captain 
of  the  Armstrong ;  Frederick  A.  Worth,  the  first  lieutenant ;  Robert 
Johnson,  third  lieutenant;  Benjamin  Starks,  sailing  master;  John 
Brosnaham,  surgeon ;  Robert  E.  Allen,  captain  of  marines ;  Thomas 
Parsons,  James  Davis,  Eliphalet  Sheffield,  and  Peter  Tyson,  prize 
masters  of  the  brig,  made  oath  before  Mr.  Dabney,  the  American  con- 
sul for  the  Azores,  to  a  declaration  and  protest,  the  material  parts  of 
which  are  as  follows : 

*'  That  he  (Reid)  sailed  in  and  with  said  brig  from  the  port  of  New 
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York  on  the  nintli  daj  of  September  last  past,  well  found,  staunch)  and 
strong)  and  manned  with  ninety  officers,  and  men  for  a  cmise ;  that 
nothing  material  happened  on  the  passage  to  this  island  until  the 
26th  instant,  when  she  cast  anchor  in  this  port,  soon  after  12  o'clock 
at  noon,  with  a  view  to  get  a  snpply  of  fresh  water ;  that  during  the 
said  afternoon  his  crew  were  employed  in  taking  on  board  water, 
when,  abont  sunset  of  the  same  day,  the  British  brig-of-war  Carna- 
tion, Captain  Bentham,  appeared  suddenly,  doubling  round  the  north- 
east  point  of  this  port ;  she  was  immediately  followed  by  the  Britieh 
ship  Bota,  of  thirty-eight  guns,  Captain  P.  Somerville;  and  the 
seventy-four  gun  ship  Plantagenet,  Captain  Robert  Llojrd,  which  latter, 
it  is  understood,  commanded  the  squadron.  They  all  anchored  about 
7  o'clock  p.  m.,  and  soon  after  some  suspicious  movements  on  their 
part,  indicating  an  intention  to  violate  the  neutrality  of  the  port,  in- 
duced Captain  Reid  to  order  his  brig  to  be  warped  in  shore,  close 
under  the  guns  of  the  castle ;  that  in  the  act  of  doing  so,  four  boats 
approached  his  vessel,  filled  with  armed  men.  Captain  Reid  repeat- 
edly hailed  them  and  warned  them  to  keep  off,  which  they  disregard- 
ing, he  ordered  his  men  to  fire  on  them,  which  was  done,  and  killed 
and  wounded  several  men.  The  boats  returned  the  fire,  and  killed 
one  man  and  wounded  the  first  lieutenant ;  they  then  fled  to  their 
ships,  and  prepared  for  a  second  and  more  formidable  attack.  The 
American  brig,  in  the  meantime,  was  placed  within  half  cable's  length 
of  the  shore,  and  within  half  pistol  shot  of  the  castle.  Soon  after 
midnight,  twelve,  or,  as  some  state,  fourteen  boats,  supposed  to  con- 
tain nearly  four  hundred  men,  with  small  cannon,  swivels,  blunder 
busses,  and  other  arms,  made  a  violent  attack  on  said  brig,  when  a 
severe  conflict  ensued,  which  lasted  near  forty  minutes,  and  termi- 
nated in  the  total  defeat  and  partial  destruction  of  the  boats,  with  an 
immense  slaughter  on  the  part  of  the  British.  The  loss  of  the  Ameri- 
cans in  the  action  was  one  lieutenant  and  one  seaman  killed,  and  two 
lieutenants  and  flve  seamen  wounded.  At  daybreak  the  brig  Carna- 
tion was  brought  close  in,  and  began  a  heavy  cannonade  on  the  Ameri- 
can brig,  when  Captain  Reid,  finding  further  resistance  unavailing, 
abandoned  the  vessel,  after  partially  destroying  her,  and  soon  after 
the  British  set  her  on  fire.  The  said  Captain  Reid,  therefore,  desires 
me  to  take  his  protest,  as  he  by  these  presents  does  mobt  solemnly 
protest,  against  the  said  Lloyd,  commander  of  the  said  squadron,  and 
gainst  the  other  commanders  of  the  British  ships  engaged  in  this 
infamous  attack  on  the  said  vessel  when  lying  in  a  neutral,  friendly 
port ;  and  the  said  Captain  Reid  also  protests  against  the  government 
of  Portugal  for  their  inability  to  protect  and  defend  the  neutrality  of 
this  their  port  and  harbor,  as  also  against  all  and  other  state  or  states, 
person  or  persons,  whom  it  now  doth  or  may  concem,.for  all  losses,  costs, 
and  damages  that  have  arisen  or  may  arise  to  the  owners,  officers,  and 
crew  of  the  said  brig  General  Armstrong,  in  consequence  of  her 
destruction  and  the  defeat  of  her  cruise,  in  the  manner  aforesaid." 

It  will  be  perceived  that  Captain  Reid  and  his  officers  state  that 
some  suspicious  movements,  indicating  an  intention  to  violate  the 
neutrality  of  the  port,  induced  Captain  Reid  to  order  his  brig  to  be 
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warped  in  shore,  close  under  the  guns  of  the  castle ;  *^  that  in  the  act 
of  doing  80,  four  boats  approached  his  vessel,  filled  with  armed  men. 
Captain  Reid  repeatedly  nailed  them,  and  warned  them  to  keep  oflf, 
which  they  disregarding,  he  ordered  his  men  to  fire  on  them,  which 
was  done,  and  killed  and  woanded  several  men.  The  boats  returned 
the  fire,  and  killed  one  man  and  wounded  the  first  lieutenant." 

Here  ten  witnesses,  upon  whose  veracity  no  imputation  has  been 
cast,  and  who  had  the  means  of  observation,  give  an  account  of  a 
transaction  which  happened  under  their  own  eyes,  and  in  which  they 
took  a  part. 

On  the  other  side  is  the  deposition  of  Lieutenant  Robert  Fausset, 
flwom  to  on  the  27th  of  September,  1814,  before  the  British  consul  at 
Fayal,  who  states  that,  "  On  Monday  the  26th  instant,  about  eight 
o'clock  in  the  evening,  he  was  ordered  to  go  in  the  pinnace  or  guard- 
boat,  unarmed,  on  board  his  Majesty's  brig  Carnation,  to  know  what 
armed  vessel  was  at  anchor  in  the  bay ;  when  Captain  Bentham,  of 
said  brig,  ordered  him  to  inquire  of  said  vessel ;  which,  by  informa- 
tion, was  said  to  be  a  privateer.  When  said  boat  came  near  the  pri- 
vateer, '  they  hailed  to  say  the  Americans,'  [which  probably  should 
be,  '' the  Americans  hailed,"]  and  desired  the  English  boat  to  keep  off, 
or  they  would  fire  into  her  ;  upon  which  Mr.  Fausset  ordered  his  men 
to  back  astern,  and  with  a  boat-hook  was  in  the  act  of  so  doing  when 
the  Americans,  in  the  most  wanton  manner,  fired  into  the  said  English 
boat,  killed  two  and  wounded  seven,  some  of  them  mortally ;  and  this, 
notwithstanding  said  Fausset  frequently  called  out  not  to  murder 
them,  that  they  struck  and  called  for  quarters.  Said  Fausset  solemnly 
declared  that  no  resistance  of  any  kind  was  made,  nor  could  they  do 
it,  not  having  any  arms,  nor,  of  course,  sent  to  attack  said  vessel. 
Also  several  Portuguese  boats,  at  the  time  of  said  unprecedented  at- 
tack, were  going  ashore,  which,  it  seems,  were  said  to  be  armed." 

This  deposition  is  said,  in  the  letter  of  Count  Tojal  to  Mr.  Hopkins, 
of  September  29,  1849,  to  be  ^'confirmed  under  oath  by  the  master 
and  one  seaman  of  that  barge." 

The  contradictions  are,  that  the  protest  sajns  the  boats  were  armed 
while  Fausset  says  they  were  unarmed  ;  the  protest  says  the  fire  was 
returned,  while  Fausset  says  they  made  no  resiatance  ;  the  protest 
says  four  boats  approached  the  brig,  while  Fausset  says  he  approached 
with  the  pinnace  only ;  the  protest  says  that  the  boats  disregarded 
the  warning  of  Captain  Reid  to  keep  off,  and  that  then  he  fired ; 
Fausset  says  that  upon  being  ordered  to  keep  off  he  ordered  his  men 
to  back  astern,  and  was  in  the  act  of  doing  so  when  the  Americans 
fired.  Upon  all  these  matters  there  is  the  testimony  of  ten  witnesses 
from  the  brig  against  three  from  the  boat ;  and,  of  course,  the  weight 
of  evidence  is  decidedly  in  favor  of  th&  Americans,  admitting  all  the 
witnesses  to  have  been  equally  honest,  and  to  have  possessed  equal 
opportunities  for  knowing  the  truth.. 

Now,  upon  this  evidence,  derived  as  it  is  from  the  actors  in  the 
transaction,  who  are  the  very  best  sources  of  informatioD,  no  intelli- 
gent jury  could  doubt  for  a  moooient  that  the  statenoients  in  the  protest 
were  proved.    They  would  find  the  facts  to  b&  as  we  doy  that  four 
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armed  boats  approached  the  brig ;  that  they  were  hailed  and  ordered 
to  keep  off  or  they  would  be  fired  into  ;  that  they  disregarded  the 
warning  ;  that  the  Americans  then  fired  and  killed  some  of  their  men  f 
that  they  returned  the  fire,  and  killed  one  man  and  wounded  the  first 
lieutenant.    These  facts  we  find  to  be  proved  by  the  evidence. 

But  there  are  some  statements  in  Fausset's  deposition,  which,  to 
say  the  least,  are  singular,  and  which  cast  some  doubt  upon  the  entire 
correctness  of  his  story.    It  appears  from  his  deposition  that  the 
British  knew  that  the  brig  was  an  "  armed  vessel,''  and  "  by  informa- 
tion, was  said  to  be  a  privateer."    He  says  that  "  he  was  ordered  to 
go  in  the  pinnace  or  guard  boat,  unarmed"  to  the  Carnation,  to  know 
what  vessel  it  was ;  and  the  captain  ordered  him  to  inquire  of  the 
brig.    Now,  it  is  singular,  that  in  the  evening,  in  a  time  of  war,  the 
commodore  of  a  British  squadron  should  be  so  particular  as  to  order 
the  boat  to  be  unarmed,  and  still  more  singular  that  Captain  Bentham 
should,  at  such  a  time,  order  an  unarmed  boat  to  approach  a  vessel 
which  he  knew  to  be  armed,  and  supposed  to  be  a  privateer,  and 
probably  an  American  privateer.     It  was  not  by  sending  out  unarmed 
boatfif  under  such  circumstances,  that  British  naval  officers  attained 
for  their  country,  and  so  long  exercised,  the  sovereignty  of  the  seas ; 
and  the  British  officers  of  forty  years  ago  were  not  trained  in  a  school 
that  would  tolerate  such  negligence.    It  is  singular,  also,  that  Faosset, 
who  was  sent  to  inquire  "what  armed  vessel  was  at  anchor,"  did  not 
hail  the  brig  at  all ;  but,  instead  of  laying  off  at  a  proper  distance 
and  hailing  the  brig,  he  was  so  near,  when  the  Americans  hailed  Mm^ 
that  he  says  he  backed  his  boat  astern  with  a  boat-hook/    If  he  went 
there  in  his  unsuspecting  simplicity  merely  to  procure  information, 
was  it  necessary  for  him,  in  that  quiet  bay,  and  that  moonlight  night, 
to  run  his  boat  directly  against  the  vessel's  side  ?     Could  he  not  have 
laid  off  a  hundred  feet  from  the  brig,  too  far  to  board  her,  but  near 
enough  to  get  an  answer  to  his  question?    His  story  is  entirely 
inconsistent  with  the  position  that  he  desired  only  to  know  what 
vessel  she  was,  and  strongly  confirms  the  assertion  in  the  protest, 
both  that  Captain  Beid's  warning  was  disregarded  and  that  the  boat 
returned  the  fire.    It  is  difficult  to  understand  the  purpose  of  Faussefs 
allusion  to  the  Portuguese  boats,  which,  "  at  the  time  of  the  attack, 
were  going  ashore,  which,  it  seems,  were  said  to  be  armed,"  unless  it 
be  to  intimate  that  Captain  Beid  mistook  Portuguese  armed  boat« 
going  ashore  for  English  armed  boats  about  to  attack  his  vessel. 
The  Portuguese  boats  had  nothing  to  do  with  the  sSair  ;  this  is  the 
only  allusion  to  them,  and  the  fact  of  their  presence  in  the  bay  is 
wholly  immaterial.     It  may  be  added  that  Fausset  says  more  than 
that  the  boat  was  unarTned,  from  which  it  might  be  inferred  that  it 
was  unarmed  for  an  assault  merely ;  for  he  says  that  "  no  resistance 
of  any  kind  was  made,  nor  could  they  do  it,  not  having  any  arms." 
He  thus  makes  the  condition  of  his  boat  so  extremely  defenceless  that 
his  story  fails  to  carry  conviction  with  it. 

But  it  is  said  the  Americans  fired  the  first  shot,  and  were  conse- 
quently the  aggressors.  That  they  fired  the  first  shot  is  dear,  but 
the  consequence  does  not  follow  that  by  so  doing  they  were  the 
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aggressors.  Sir  William  Scott  says,  3  Bob.,  136,  "  that  a  ship  should 
station  herself  on  nentral  territory,  and  send  out  her  boats  on  hostile 
enterprises,  is  an  act  of  hostility  much  too  immediate  to  be  per- 
mitted." That  the  British  did  send  out  their  boats  on  a  hostile  enter- 
prise, is,  we  think,  too  clear  to  admit  of  a  doubt.  What,  then,  was 
Captain  Beid  to  do  in  the  face  of  the  moral  certainty  that  the  British 
were  detennined  to  capture  his  vessel  ?  Was  he  to  permit  them  to 
come  on  board  ;  to  surrender  the  brave  men  who  looked  to  him  for 
an  example,  to  be  carried  to  the  prison  at  Dartmore,  or  to  be  com- 
pelled to  serve  against  their  countrymen  in  an  English  frigate  ?  Was 
he  not  rather  to  obey  the  dictate  alike  of  common  sense  and  military 
honor,  that  in  doubtful  emergencies  it  is  safer  and  nobler  to  fight  than 
to  retreat ;  and  beyond  all  this,  had  he  not  a  right,  upon  every  prin- 
ciple that  should  animate  a  commander,  having  done  all  that  prudence 
and  discretion  could  ask  for,  to  strike  one  blow  in  defence  of  his  ship  ? 
We  have  entirely  mistaken  the  extent  of  the  right  of  self-defence,  if 
both  law  and  reason  did  not  justify  him  in  firing  upon  the  English 
boats. 

But  even  in  the  absence  of  direct  evidence,  the  presumption  that 
the  boats  were  armed,  and  that  the  intention  was  hostile,  is  extremely 
strong.  We  were  at  war  with  England.  When  the  British  squadron 
came  into  the  port  and  discovered  the  American  brig,  it  was  well 
understood  that  all  the  vessels  present  were  ships-of-war.  It  is 
absurd  to  say  that  these  four  boats  were  sent  merely  to  reconnoitre 
the  brig.  Such  a  force  was  entirely  unnecessary  for  that  purpose. 
Such  a  thing  was  never  heard  of  as  that  in  the  evening,  in  time  of 
war,  a  naval  commander  would  approach  a  vessel  which  he  did  not 
know  to  be  friendly,  with  four  boats  filled  with  unarmed  men.  And 
even  if  Fausset's  statement  be  assumed  to  be  correct,  and  one  boat  only 
approached  the  brig,  it  is  extremely  improbable  that  if  his  boat  were 
unarmed,  and  his  intentions  were  friendly,  he  would  without  hailing 
the  brig,  have  come  sufficiently  near  to  her  to  reach  her  with  a  boat- 
hook,  when  it  was  just  as  easy  to  ascertain  what  vessel  she  was 
without  coming  so  near  as  to  excite  suspicion.  Especially  would  he 
have  been  cautious  not  to  come  too  near,  when,  as  the  protest  states, 
''  Captain  Beid  repeatedly  hailed  them  and  warned  them  to  keep  off." 
It  is  also  worthy  of  remark  that  Fausset's  deposition,  made  on  the 
27th  of  September,  1814,  was  not  produced  until  thirty-five  years 
afterwards,  when  it  first  made  its  appearance  on  the  29th  of  Septem- 
ber, 1849,  in  the  letter  of  Count  Tojal  to  Mr.  Hopkins.  It  is  singu- 
lar, too,  that  a  new  and  entirely  different  version  of  the  transaction 
is  given  in  the  letter  of  Seftor  De  Castro  to  Mr.  Barrow  of  the  3d  of 
August,  1843,  in  which  he  says,  "It  is  affirmed  on  the  part  of  Great 
Britain  that  they  (the  boats)  only  carried  inoffensive  men,  who  were 
going  ashore  from  their  ships  on  duty,  and  that  they  casually  met  the 
American  brig  when  she  was  preparing  to  leave  the  port  of  Fayal." 
It  is  enough  to  say  of  this  statement  that  it  directly  contradicts 
Fausset's  deposition,  and  that  both  cannot  be  true. 

In  addition  to  the  positive  evidence  and  the  presumptions,  there 
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are  also  the  contemporary  declarations  of  the  official  persons  at  the 
island. 

Mr.  Dabney,  the  American  consul  at  Fayal,  in  his  official  note  to  the 
governor  of  the  Azores,  dated  at  nine  o'clock  in  the  evening  of  the 
26th  of  September,  1814,  says:  "In  violation  of  the  nentraKty,  Ac, 
the  ships-of-war  of  his  Britannic  Majesty  now  lying  in  this  port,  lately 
ordered  four  or  five  armed  boats  to  surprise  and  carry  off  the  American 
armed  schooner  General  Armstrong.  ♦  ♦  *  The  boats  were  re- 
pulsed, but  a  new  and  more  formidable  attack  is  now  feared,"  &c.  On 
the  28th  of  September,  1814,  the  governor  of  the  Azores,  Elias  Jose 
Ribeiro,  states  in  his  despatch  to  his  government  as  follows:  "We 
are  now,  for  the  first  time,  made  witnesses  to  a  horrible  and  bloody 
combat  occasioned  by  the  madness,  pride,  and  arrogance  of  an  insolent 
British  officer,  who  would  not  respect  the  neutrality  maintained  by 
Portugal  in  the  existing  contest  between  his  Britannic  Majesty  and 
the  United  States  of  America." 

He  also  says  :  "  I  learned  that  a  boat  had  been  sent  from  the  Britifih 
ships-of-war  to  examine  the  privateer,  and  on  its  return  three  others 
had  been  sent  armed,  and  that  the  captain  of  the  privateer  not  wish- 
ing to  allow  them  to  come  on  board  of  his  vessel,  a  fire  was  begun  on 
both  sides." 

The  governor  then  states  that  he  desired  a  conference  with  the 
British  commander,  that  he  "might  dissuade  him,  if  he  were  a  reason- 
able man,  from  continuing  the  hostilities  begun  so  insolently,  and  re- 
peated, to  the  scandalous  contempt  of  the  law  of  nations." 

He  further  says,  that  he  conceives  the  British  commander  "wap 
aware  of  the  great  evil  done  by  his  hostile  expeditions  in  a  port  not 
only  neutral,  but,  moreover,  belonging  to  an  old  friend  and  ally  of  his 
nation ;"  and  that  he  wishes  to  show  him  his  "  resentment  on  account 
of  the  insults  committed  by  him  ;"  nor  did  he  consider  his  invitation 
to  visit  his  ship  "  either  proper  or  decorous." 

The  British  commander,  in  answer  to  a  request  by  the  governor 
that  he  would  respect  the  neutrality  of  the  port,  states,  on  the  26th 
of  September,  "  that  one  of  the  boats  of  his  Britannic  Majesty's  ship 
under  my  command  was,  without  the  slightest  provocation,  fired  on 
by  the  American  schooner  General  Armstrong,  in  consequence  of 
which  two  men  were  killed  and  seven  were  wounded  ;  and  that  the 
neutrality  of  the  port,  which  I  had  determined  to  respect,  has  been 
thereby  violated.  In  consequence  of  this  outrage  I  am  determined 
to  take  possession  of  that  vessel."  To  this  the  governor  replied  :  "I 
must  however  assure  you,  sir,  that  from  the  accounts  which  I  have 
received,  it  is  certain  that  the  British  boats  were  the  first  to  attack 
the  American  schooner." 

It  appears,  also,  from  the  diplomatic  correspondence,  that  the  United 
States  always  asserted,  and  that  Portugal  for  a  long  time  admitted, 
that  the  British  were  the  aggressors,  and  that  there  was  a  just  claim 
against  Portugal. 

In  the  letter  of  the  Marquis  d'Aguiar,  the  minister  of  foreign  af- 
fairs, to  Lord  Strangford,  the  British  minister,  of  December  22, 1814, 
h0  speaks  of  "  the  outr^eous  manner  in  which  that  commander  vio- 
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lated  the  neutrality  '  *  ^  by  audaciously  attacking  the  American 
privateer/'  and  of  "  the  base  attempt  of  ^e  British  commander,  at 
the  time  he  commenced  the  unprovoked  attack  on  the  American  pri* 
vateer,  to  attribute  those  violent  measures  to  the  breaking  the  neu* 
trality  on  the  part  of  the  Americans  in  the  first  instance." 

He  states,  also,  that  the  Prince  Regent  had  "  directed  the  minister 
at  London  *  *  to  require  satisfaction  and  indemnification  not  only 
for  his  subjects,  but  for  the  American  privateer,  whose  security  waa 
guarantied  by  the  safeguard  of  a  neutral  port." 

Mr.  Sumter,  the  American  minister  at  Bio,  in  his  letter  of  January 
1,  1815,  to  the  Marquis  d'Aguiar,  speaks  of  reparation  to  the  Prince 
Regent  of  Portugal,  for  so  "  rude  and  degrading  an  attack  upon  hia 
sovereign  authority." 

In  his  letter  to  Mr.  Sumter  the  marquis  speaks  of  "  the  manifest 
violation  of  his  territory  (by  the  British)  in  the  infringement  of  its 
neutrality." 

In  Mr.  Monroe's  letter  of  the  3d  of  January,  1815,  to  Mr.  Sumter, 
he  says  :  "  The  growing  frequency  of  similar  outrages  on  the  part  of 
Great  Britain  renders  it  more  than  ever  neceeeary  for  the  government 
of  the  United  States  to  exact  from  nations  in  amity  with  them  a  rigid 
fulfilment  of  all  the  obligations  which  a  neutral  character  imposes." 

On  the  14th  of  March,  1818,  Mr.  Adams,  in  a  letter  to  the  Portu- 
guese minister  at  Washington,  said :  "  It  is  hoped  your  government 
will,  without  further  delay,  grant  to  the  su£ferers  by  that  transaction 
the  full  indemnity  to  which  they  are,  by  the  law  of  nations,  entitled." 

In  the  letter  of  Mr  Dickens,  the  acting  Secretary  of  State,  of  the 
20th  of  May,  1835,  to  Mr.  Kavanagh,  the  American  chargi  at  Lisbon, 
he  says :  "  The  Portuguese  authorities  at  that  place  having  failed  to 
afford  to  this  vessel  the  protection  to  which  she  was  entitled  in  a 
friendly  port,  which  she  had  entered  as  an  asylum,  the  government  is 
unquestionably  bound  by  the  law  of  nations  to  make  good  to  the 
sufferers  all  the  damages  sustained  in  consequence  of  the  neglect  of 
ao  obvious  and  acknowledged  a  duty." 

Mr.  Kavanagh  states  to  Mr.  Forsyth,  from  Lisbon,  on  the  30th  of 
January,  1836 :  "  It  appears  that  the  British  commander  alleged  at 
the  time  that  the  crew  of  the  General  Armstrong  had  provoked  the 
first  attack  by  firing  into  his  boats ;  but  the  protest  made  and  signed 
on  the  27th  of  September,  1814,  by  Captain  Reid  and  all  his  officers, 
and  corroborating  circumstances,  disprove  this  allegation."  He  re- 
peats his  demand  for  indemnity  in  his  letter  of  the  17  th  of  February, 
1837,  to  the  Portuguese  minister  of  foreign  affairs. 

In  his  despatch  to  Mr.  Forsyth,  of  the  18th  of  March,  1837,  he  states 
that  he  had  had  an  interview  with  the  minister,  who  "  spoke  of  the 
claim  as  one  which  at  present  could  not  be  considered  admissible  ;" 
and  who  said  that  "the  Portuguese  force  at  Fayal  was  altogether 
incompetent  to  protect  the  privateer  against  the  assailants." 

On  the  15th  of  January,  1842,  Mr.  Webster  wrote  to  Mr.  Barrow 
concerning  the  claim  :  "  Its  justness,  I  believe,  has  never  been  denied." 
And  Mr.  Barrow  makes  the  same  statement  in  his  letter  of  May  25, 
1842,  to  the  Portuguese  minister  of  foreign  affairs.    Mr.  Webster,  in 
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his  letter  to  Mr.  Barrow,  of  the  18th  of  August,  1842,  speakii^  of  this 
claim  and  of  that  of  James  Hall,  says :  '^  Both  these  claims  are  regarded 
as  just  by  this  government,  and  will  not  be  relinquished  under  the 
objections  heretofore  made  to  them  by  the  Portuguese  government, 
which  are  entirely  unsatisfactory." 

Mr.  Barrow,  in  his  letter  of  February  20,  1843,  to  Mr.  Webster, 
says  :  "  The  pretexts  for  delay  in  the  two  former  cases,  (the  General 
Armstrong  and  James  Hall,)  are  of  a  very  frivolous  character,  and 
such  will  continue  to  be  given,  I  am  convinced,  until  a  very  decided 
tone  is  assumed  by  our  government."  On  the  20th  of  March,  1843, 
he  writes  :  '^  There  has  been  from  the  first  a  manifest  disposition,  I 
might  say  determination,  on  the  part  of  the  Portuguese  government 
*  *  *  *  to  avoid  the  liability  to  which  they  are  subject 
by  the  law  of  nations  in  the  case  of  the  General  Armstrong." 

Such  are  the  contemporary  declarations  of  witnesses  who  saw  the 
transaction ;  the  indignant  remonstrance  of  the  governor  of  the 
Azores ;  the  admissions  of  the  Portuguese  government  of  the  exist- 
ence of  a  claim  on  our  part,  contained  in  their  demand  for  an  indem- 
nity from  England  on  account  of  the  loss  of  the  brig,  and  the  re- 
peated assertions  of  our  government  of  a  violation  of  the  neutrality 
by  the  British.  Until  the  4th  of  August,  1843,  there  had  been  no 
denial,  but  an  admission  of  the  justice  of  this  claim  upon  them.  But 
on  that  day  the  Portuguese  minister,  in  a  letter  to  Mr.  Barrow,  says : 
"  The  accounts  all  agree  that  the  American  brig,  under  the  pretext 
that  four  boats  from  the  said  British  vessels  were  approaching  her, 
fired  upon  them,  killing  some  of  the  men  and  wounding  others.  *  * 
It  is,  however,  an  undeniable  fact  that  the  first  shot  came  from  the 
American  hrig,  thtis  evidently  (xmstUiUing  her  the  ciggr€88or,Biid  a  violator 
of  the  neutrality  of  the  port  of  a  friendly  nation." 

Now  the  Portuguese  minister  must  be  presumed  to  have  read  the 
evidence  on  the  subject  concerning  which  he  thought  fit  to  write 
a  letter,  and  his  most  extraordinary  declaration  that  all  the  accounts 
i^reed  that  the  American  brig  was  the  aggressor,  must  have 
been  made  in  the  face  of  the  letter  of  the  governor  of  the  Azores, 
of  the  27th  of  September,  1814,  that  it  was  ''certcdn  that  the  British 
boats  were  the  first  to  attack  the  American  schooner ;"  and  of  his 
other  expressions  of  indignation  at  the  conduct  of  the  British.  What- 
ever it  arose  from,  whether  from  an  inability  to  appreciate  the  evi- 
dence, a  disposition  to  procrastinate,  or  an  unwillingness  to  offend  the 
British  government,  its  incorrectness  is  manifest.  It  may  be  remarked, 
that  among  the  public  documents  are  to  be  found  allusions  to  the  in- 
fluence of  the  British  minister  in  hindering  the  payment  of  this  claim 
by  Portugal.  It  is  singular,,  indeed,  that  the  Portuguese  government 
should  not  have  discovered  that  the  evidence  proved  the  Americans 
to  have  been  the  aggressors  until  twenty-nine  years  had  elapsed  since 
the  affair,  and  until  the  production  of  Fausset's  deposition,  which  had 
slumbered  in  obscurity  during  that  period.  That  the  British  govern- 
ment felt  an  interest  in  the  matter,  appears  from  Mr.  Clayton's  speech 
in  the  Senate  on  the  26th  of  January,  1855.  He  says  that  the  British 
minister  "  desired  to  confer  with  me,  on  one  occasion,  in  regard  to 
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the  matter,  but  I  declined  any  conference  with  him  on  the  subject.  I 
thought  the  British  government  had  no  right  to  interfere." 

The  governor  of  Fayal  made  no  complaint  that  the  Americans  had 
violated  the  neutrality  of  the  port.  That  discovery,  as  has  been 
stated,  remained  to  be  made  by  the  Portuguese  minister  in  1843. 
The  governor  did,  however,  complain  of  Captain  Lloyd,  and  remon- 
strated against  his  proceedings ;  and  even  the  minister,  in  his  letter 
of  August  3,  1843,  says  that  "the  government  of  his  Britannic  Ma* 
jesty,  appreciating  the  rashness  with  which  his  officers  acted  in  a 
neutral  port  against  said  brig,  had  no  hesitation  in  apologizing  to  the 
Portuguese  government."  This  statement,  however,  was  denied  by 
the  British  government,  as  appears  from  the  letter  of  Count  Tojal  to 
Mr.  Clay,  of  the  15th  of  May,  1850.  It  does  not  appear  to  be  neces- 
sary to  settle  the  question  of  veracity  between  them. 

Considering  it  then,  as  proved,  that  the  British  were  the  aggressors, 
the  question  arises,  whether  it  was  the  duty  of  Portugal,  according 
to  the  law  of  nations,  to  make  pecuniary  compensation  for  the  damages 
sustained  by  the  injured  party. 

Upon  this  point  the  opinion  of  the  government  of  the  United  States, 
as  expressed  through  the  various  Secretaries  of  State,  is  entitled  to 
much  weight.  That  Portugal  was  bound  to  pay  the  damages  sustained, 
is  asserted  by  Mr.  Monroe,  Mr.  Adams,  Mr.  Forsyth,  Mr.  Upshur,  Mr. 
Webster,  and  Mr.  Clayton.  Mr.  Forsyth,  in  his  letter  of  September 
21,  1836,  instructs  Mr.  Kavanagh  to  ''demand  from  the  Portuguese 
authorities  the  highest  amount  of  damages  which,  in  your  judgment, 
a  prudent  and  conscientious  man  would  feel  himself  justified  in  asking 
were  he  prosecuting  his  own  claim."  The  same  instructions  are  given 
to  Mr.  Clay  in  Mr.  Clayton's  letter  of  March  8,  1850. 

It  is  doing  the  eminent  men  who  occupied  the  responsible  position 
of  Secretary  of  State  great  injustice  to  assert  that  when  they  alleged 
that  Portugal  was  liable  in  damages,  they  did  not  express  their  honest 
convictions,  but  condescended  to  the  position  of  an  advocate.  They 
had  no  temptation  to  say  what  they  did  not  believe.  The  claim  was 
not  made  a  party  question,  nor  did  it  have  any  connexion  with  party 
politics.  There  was  no  call  upon  them  to  hazard  their  reputation  as 
statesmen  and  jurists  upon  a  position  which  they  did  not  believe  to 
be  tenable. 

But  the  case  of  Portugal  is  attempted  to  be  put  on  the  ground  that 
she  was  unable  to  protect  her  neutrality. 

To  this  position  there  are  two  answers.  In  Count  Tojal's  letter  of 
March  9,  1850,  to  Mr.  Clay,  he  says  that,  "  no  neutral  is  obliged  to 
give  pecuniary  indemnification  for  damages  and  material  losses  that 
may  have  been  caused  in  its  ports  by  one  belligerent  to  another,  once 
it  can  be  shone  that  it  has  used  all  the  means  at  its  disposal  to  give 
protection." 

The  answer  to  this  is  thus  strongly  put  by  Mr.  Clay,  in  his  letter 
to  Count  Tojal,  of  March  15, 1850.  He  says  :  "  What  were  the  means 
in  her  power  ?  She  had  the  physical  power  of  more  than  100  regular 
soldiers,  some  artillery,  a  fort,  the  power  of  the  population  of  Fayal, 
about  thirty  American  seamen,  who  requested  to  be  allowed  to  defend 
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their  brethren)  great  adlrantage  of  position,  and  the  immense  moral 
power  of  right  against  wrong ;  tiiese  were  the  means  she  had.  Did 
she  use  all  or  any  of  them  to  protect  and  defend  the  privateer? 
Confessedly  she  did  not;  she  even  went  beyond  mere  failure  to 
defend  or  protect  when  she  prevented  the  American  seamen  from 
rendering  whatever  assistance  was  in  their  power.  And  if  she  did 
not  use  oS  theae  meoms,  is  it  not  clear,  from  his  excellency's  own 
argument,  that  she  is  bound  to  indemnify  ?'' 

The  whole  tenor  of  the  despatch  to  the  governor  of  the  Azores,  of 
the  28th  of  September,  1814,  shows  that  he  used  no  means  whatever 
with  the  British  commander  but  expostulation.  Although  indignant 
at  the  outrage  upon  the  sovereignty  of  Portugal,  the  despatch  needs 
only  a  careful  perusal  to  make  it  apparent  that  the  governor  was 
paralyzed  by  the  position  in  which  he  stood,  and  that  he  had  no  firm- 
ness. He  seems  to  take  credit  to  himself  for  refusing  to  consent  that 
the  American  seamen  might  aid  in  defending  the  brig,  for  taking 
away  from  the  Americans,  as  they  came  ashore,  their  swords  and 
pistols,  and  for  the  energetic  feat  of  ordering  the  standard  not  to  be 
hoisted  over  the  castle  the  next  morning  to  show  his  resentment  at 
the  conduct  of  the  British.  He  mentions,  also,  his  decided  act  in  seiz- 
ing two  American  seamen  who,  during  a  funeral,  "  gave  shouts  of  joy 
en  account  of  the  fight  and  retreat  in  which  these  officers  lost  their 
lives."  All  these  might  have  been  very  bold  and  gallant  acts,  but, 
unfortunately  for  him,  his  government  did  not  approve  of  his  con- 
duct.  The  Marquis  d'Aguiar,  the  Portuguese  minister  of  foreign 
affairs,  in  his  letter  to  Lord  Strangford,  of  the  22d  of  December,  1814, 
says,  that  if  it  were  not  for  the  idea  that  he  desired  to  protect  the 
inhabitants  from  the  ravages  which  the  British  commander  would  not 
have  failed  to  inflict,  '*  the  censurable  moderation  of  the  governor 
during  these  outrages  would  have  induced  his  royal  highness  to  have 
immediately  caused  a  process  to  have  been  instituted  for  the  punish- 
ttient  of  that  officer."  The  question  is  not  whether  Portugal  was  a 
stronger  or  a  weaker  nation  than  Great  Britain.  It  is  simply  whether 
at  Fayal,  and  under  the  existing  circumstances,  the  governor  did  what 
his  duty  required  of  him  as  an  officer  of  a  neutrsd  nation ;  and  his 
government  answered  that  question  by  saying  that  he  did  not  do  his 
duty.  With  these  facts  and  admissions  it  is  almost  idle  to  say  that 
Portugal  was  not  bound  to  make  indemnity  because  she  was  weak. 
Bynkershoeck  says :  "  If  it  be  the  duty  of  the  sovereign  to  use  his 
utmost  endeavors  to  effect  that  purpose,  it  follows  that  he  must  do  it 
at  his  own  expense.  Nay,  by  going  to  war,  if  other  means  are  not 
sufficient.  Such  is  the  law  which  is  observed  among  all  nations.'' — 
(Bynkershoeck's  Law  of  War,  by  Dupcmceau,  p.  66.) 

But  admitting,  for  the  sake  of  argument,  that  the  governor  of  the 
Azores  used  all  the  means  in  his  power,  and  was  unable  to  resist  the 
British  force,  the  other  answer  to  the  positk>n  is,  that  the  law  of 
ikations  did  not  relieve  her  from  the  obligation  to  make  pecuniaiy 
compensation. 

Now,  if  Portugal  was  unable  to  protect  her  neutrality,  that  was  her 
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mi^rtune.  Chancellor  Kent  says  :  "  If  the  enemy  be  attacked  or 
any  capture  made  under  neutral  protection,  the  neutral  is  bound  to 
redress  the  injury  and  effect  restitution." — (1  Kent,  122.)  That  is,  if 
the  enemy  be  att-acked  the  neutral  is  bound  to  redress  the  injury  ;  if 
a  capture  be  made,  the  neutral  is  bound  to  effect  restitution.  The 
question  here  does  not  relate  to  the  restitution  of  property  captured, 
but  to  the  redress  of  an  injury  from  a  hostile  attack.  How  is  an 
injury,  sustained  by  reason  of  an  attack  upon  the  property  of  an 
enemy's  citizen,  to  be  redressed  but  by  paying  for  the  injury  done  ? 
The  position  is  stated  absolutely  and  without  any  provisos  or  limitar 
tions.  Can  it  be  that  a  neutral  is  bound  to  restore  a  ship  captured 
in  its  waters,  but  if  the  ship  be  captured  and  then  sunk  by  the 
enemy,  no  duty  whatever  rests  upon  the  neutral  ?  The  same  reason 
which  requires  a  neutral  to  restore  a  captured  vessel,  calls  on  it  also 
to  make  compensation  where  a  vessel  is  destroyed.  The  same  prin- 
ciple lies  at  the  foundation  of  either  duty.  The  position  that  a  neu- 
tral is  bound  to  make  restitution,  but  not  compensation,  may  thus  be 
stated :  If  the  neutral  sees  a  ship  captured  in  its  waters  and  is  able 
to  effect  restitution,  it  is  bound  to  do  so.  But  if  restitution  cannot  be 
made  from  whatever  cause,  then  the  neutral  is  to  remonstrate  to  the 
belligerent  who  has  done  the  wrong,  and  who  knows  that  the  neutral 
has  done  all  it  could ;  and  if  the  belligerent  refuses  to  do  any- 
thing in  the  matter,  still  the  law  of  nations  is  satisfied  and  the  affair 
is  settled.  Such  was  the  course  adopted  in  the  present  case.  The 
vessel  was  destroyed  by  the  British,  and  the  neutral  remonstrated, 
consequently,  the  neutral  was  absolved  from  all  obligations  to  make 
compensation.  This  distinction  between  restitution  and  reparation, 
although  inappreciable  by  the  unassisted  reason,  may  exist  in  virtue 
of  some  mysterious  afflaius  which  is  supposed  to  inspire  the  councils 
of  diplomatists.  It  is  enough  to  say  that  it  deprives  the  law  of 
nations  on  this  point  of  all  vitality,  and  reduces  it  to  a  solemn  ab- 
surdity. When  a  ship  is  destroyed  this  distinction  releases  the  neu- 
tral from  the  obligation  to  do  what  is  physically  impossible,  but  it 
absolves  the  neutral  from  the  duty  of  doing  the  only  thing  in  its 
power,  that  is,  to  effect  restitution. 

It  is  unnecessary  to  take  the  position  that  a  neutral  is  bound  always 
to  have  in  all  its  ports  a  force  sufficient  to  resist  any  attack  that  might 
be  made.  This  would  be  unreasonable,  for  even  England,  with  her 
powerful  navy,  could  not  accomplish  it.  But  it  is  equally  unreasonable 
to  say  that  because  a  neutral  did  not  happen  to  have  at  any  given  place 
a  sufficient  force  to  protect  its  neutrality,  therefore  it  is  absolved  from 
all  duty,  happen  what  may.  That  Portugal,  relatively  to  England^ 
was  a  weak  nation,  may  be  admitted.  But  she  assumed  to  be  neutral 
in  the  war  between  England  and  America.  As  she  claimed  the  rights^ 
so  she  was  subject  to  the  obligations  of  neutrality.  If  she  was  not 
strong  enough  to  cause  herself  to  be  respected  as  a  neutral,  she  should 
not  have  placed  herself  in  that  position.  She  chose  her  part  in  the 
great  republic  of  the  world,  and  stood  in  relation  to  other  nations 
upon  a  common  ground  with  them.  It  is  said  by  Yattel,  (Prel.  ch« 
§  18,)  *'  since  men  are  naturally  equal,  and  a  perfect  equality  prevails 
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in  their  rights  and  obligations,  as  equally  proceeding  from  nature, 
nations  composed  of  men  and  considered  as  so  many  free  persons, 
living  together  in  a  state  of  nature,  are  naturally  equal,  and  inherit 
from  nature  the  same  obligations  and  rights.  Power  or  weakness 
does  not  in  this  respect  produce  any  difference.  A  dwarf  is  as  much 
a  man  as  a  giant ;  a  small  republic  is  no  less  a  sovereign  state  than 
the  most  powerful  kingdom.''  This  is  a  clear  and  precise  statement 
by  an  eminent  writer  of  the  reciprocal  rights  and  obligations  of 
nations,  whatever  may  be  their  relative  power.  As  weakness  does  not 
deprive  a  nation  of  its  rights,  it  does  not  release  her  fipom  the  obliga- 
tions which  she  owes  to  other  nations.  A  nation  may  be  weak  as  re* 
gards  armies  and  fleets,  but  she  may  be  wealthy.  It  may  be  a  part 
of  her  policy  to  avoid  the  expenditure  of  her  resources  in  mihtary 
and  naval  prepartions.  She  may  choose  to  lavish  her  revenue  upon 
the  empty  forms  and  pageantry  of  government,  disregarding  and  care- 
less of  the  advance  and  happiness  of  her  people.  But  it  would  be 
strange  indeed  if  the  course  she  might  see  fit  to  adopt  of  her  own  free 
will  should  be  received  as  an  excuse  for  her  non-performance  of  the 
duties  which  she  would  exact  towards  herself  from  nations  whose 
government  might  be  better  administered,  and  whose  revenues  might 
be  more  carefully  expended. 

In  MoUoy's  Treatise  De  Jure  Maritime,  b.  1,  ch.  1,  sec.  16,  a  case  is 
stated  which  affords  an  exact  precedent  for  the  one  before  us.  After 
mentioning  several  cases  where  hostile  encounters  were  forbidden  in 
neutral  ports,  he  says :  "  But  they  of  Hamburg  were  not  so  kind  to 
the  English  when  the  Dutch  fleet  fell  into  their  road,  where  rid  at  the 
same  time  some  English  merchantmen,  whom  they  assaulted,  took, 
burnt,  and  spoiled  ;  for  which  action,  and  not  preserving  the  peace  of 
their  port,  they  were,  by  the  law  of  ncddonSj  adjudged  to  answer  the 
damage,  and  I  think  have  paid  most  or  all  of  it  since." 

It  is  not  to  be  expected  that  many  precedents  are  to  be  found 
exactly  resembling  the  present  case,  which  was  so  peculiar  in  its  ci^ 
cumstances.  During  her  long  war  with  Prance,  England,  by  her 
powerful  navy,  was  enabled  to  set  at  defiance  the  law  of  nations  in 
respect  to  neutrals  with  impunity ;  but  the  case  cited  from  Molloy 
shows  that  the  English  claimed  from  Hamburg,  in  1665,  the  same 
compensation  in  damages  which  the  present  claimants  demanded  from 
Portugal.  It  is  unnecessary  for  us  to  pursue  the  investigation  of  the 
question  as  to  the  liability  of  Portugal  any  fiirther.  We  have  the 
opinion  of  the  most  eminent  jurists  and  diplomatists  of  the  United 
States,  the  authority  of  Molloy,  and,  as  we  think  we  have  shown,  the 
intrinsic  propriety  and  reasonableness  of  the  position.  We  have 
found  nothing  in  the  books  which  deserves  to  be  weighed  against 
these  views.  Even  Flanders,  in  his  treatise  on  Maritime  Law,  (p.  45,) 
although  he  states  as  his  individual  opinion  that  the  reasoning  which 
maintains  the  obligation  of  the  neutral  to  answer  in  damages,  seems 
to  him  to  be  inconclusive,  admits  that  it  is  held  by  writers  on  the  law 
of  nations  that  the  neutral  is  bound  to  redress  the  loss  himself.  But 
he  cites  no  authority  to  the  contrary,  and  he  can  find  no  stronger 
groimd  on  which  to  found  his  opinion,  than  that  the  neutral  is  a  host 
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extending  his  hospitality  to  a  belligerent  who  comes  into  his  port. 
But,  with  submission,  we  conceive  that  such  is  not  the  relation  in 
which  the  parties  stand  to  each  other.  A  nation  which  assumes  to 
be  neutral  has  certain  duties  which  she  is  compelled,  by  the  law  of 
nations,  to  perform.  It  is  said  by  Vattel,  book  3,  chap.  7,  §  118  :  "A 
neutral  nation  preserves  towards  both  the  belligerent  powers  the  sev- 
er.al  relations  which  nature  has  instituted  between  nations.  She  ought 
to  show  herself  ready  to  render  them  every  office  of  humanity  recip- 
rocally due  from  one  nation  to  another.  She  ought,  in  everything 
not  directly  relating  to  war,  to  give  them  all  the  assistance  in  her 
power,  and  of  which  they  may  stand  in  need."  It  thus  appears  that 
the  neutral  is  not  a  host  extending  hospitality  ex  merd  gratid,  but  is 
part  of  the  great  republic  of  nations,  bound  to  render  offices  of  hu- 
manity. The  parallel  of  this  writer,  therefore,  fails,  and  his  opinion 
must  fall  with  the  inaccurate  figure  which  he  uses  to  illustrate  his 
views. 

Our  opinion  is,  that  Portugal  was  bound,  by  the  law  of  nations,  to 
make  to  the  claimants  pecuniary  compensation. 

The  proposition  to  refer  this  case  to  an  arbitrator  came  from  the 
Portuguese  government.  The  course  of  the  United  States  had  been 
consistent  throughout.  We  had  always  maintained  that  we  had  a 
valid  claim  upon  Portugal ;  that  the  facts  showed  that  the  British 
were  the  aggressors,  and  that,  by  the  law  of  nations,  Portugal  was 
bound  to  redress  the  injury  sustained  by  our  citizens.  The  first  remark 
on  the  subject  of  an  arbitration  we  have  found  is  in  Mr.  Clayton's 
letter  of  the  8th  of  March,  1850,  when  he  wrote  to  Mr.  Clay,  Ameri- 
can charg6  d'afiiaires  at  Lisbon:  "In  regard  to  a  reference  of  our 
claims  to  an  arbitrator,  which  has  been  indicated,  the  President  has 
directed  me  to  say  that  no  such  course  will,  under  the  circumstances, 
receive  his  sanction  ;  and  this  for  reasons  too  obvious  to  need  enume- 
ration." On  the  30th  of  April  he  wrote  to  the  Portuguese  minister 
at  Washington,  that  the  matter  would  be  referred  to  Congress  "  should 
the  Portuguese  government  persevere  in  the  refusal  to  adjust  and 
settle  what  are  believed  to  be  the  incontrovertible  claims  of  Ameri- 
can citizens  upon  that  government,"  and  he  rejected  the  proposition 
of  the  minister  to  submit  this  claim  to  arbitration. 

The  treaty  between  the  United  States  and  Portugal  was  concluded 
on  the  26th  of  February,  1851.  The  first  article  provides  that  Por- 
tugal shall  pay  to  the  United  States  a  sum  equivalent  to  the  indem- 
nities claimed  for  several  American  citi7ens.  By  the  second  article 
it  is  agreed  that  the  parties,  "not  being  able  to  come  to  an  agreement 
upon  the  question  of  public  law  involved  in  the  case  of  the  American 
privateer  brig  General  Armstrong,  that  the  claim  presented  by  the 
American  government,  in  behalf  of  the  captain,  officers,  and  crew  of 
the  said  privateer,  should  be  submitted  to  the  arbitrament  of  a  sove- 
reign, potentate,  or  chief  of  some  nation  in  amity  with  both  the  high 
contracting  parties." 

In  relation  to  the  arbitration  we  may  remark,  that  in  whatever  we 
may  say  upon  the  subject,  we  do  not  mean  to  be  understood  as  deny- 
ing the  right  of  the  government  of  the  United  States,  acting  for  the 
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whole  people,  to  submit  to  aFbitration  any  controversy  with  a  foreign 
government  in  which  public  interests  are  alone  involved.  Nor  is  it 
necessary  to  deny  the  power  of  the  United  States  to  submit  to  arbi- 
tration the  claim  of  one  of  ita  own  citizens  upon  a  foreign  govern- 
ment which  it  has  been  prosecuting,  in  such  a  way  as  to  preclude 
itself  from  again  pressing  that  claim  upon  such  foreign  government, 
or  insisting  upon  it  in  any  way  as  a  cause  of  war,  or  a  matter  of 
national  concern.  There  is  a  broad  distinction  between  the  submis- 
sion of  a  case  involving  national  interests  exclusively,  and  the  sub- 
mission of  a  case  relating  to  private  rights  alone,  where  the  only 
matter  of  public  concern  is  the  general  duty  of  a  government  to  pro- 
tect its  citizens.  Where  a  case  of  the  latter  description  is  submitted, 
it  must  be  done  with  a  due  regard  to  the  rights  of  the  citizen.  If 
his  rights  be  disregarded  and  sacrificed,  it  is  the  dictate  alike  of  law, 
oommon  sense,  and  justice  that  the  government  by  which  his  rights 
have  been  sacrificed  should  make  him  restitution.  We  think  it  cannot 
be  denied,  that  to  relieve  a  government  from  liability  to  a  citizen  on 
this  account,  it  should  appear  that  the  case  was  one  proper  to  be  sub- 
mitted ;  that  he  had  an  opportunity  of  being  heard  before  the  arbi- 
trator by  argument  and  proofs ;  that  the  award  was  certain,  defilnite, 
and  within  the  submission ;  and  that  the  arbitrator  did  not  exceed  his 
powers. 

In  the  first  place,  we  are  unable  to  perceive  what  good  and  suffi- 
cient reasons  there  were  that  required  the  United  States  to  submit 
the  claims  of  their  citizens  upon  a  foreign  government  to  arbitration. 
We  find  no  reasons  alleged  in  the  correspondence  that  led  to  the  sub- 
mission. A  citizen  of  this  republic  is  entitled  to  ask  his  government, 
respectfully,  why  a  given  course  was  pursued  in  relation  to  his  private 
rights.  The  government  holds  its  public  powers  by  no  higher  tenure 
than  the  citizen  possesses  his  private  rights.  Public  powers  are  dele- 
gated, and  private  rights  are  possessed!  by  the  will  and  assent  of  the 
people.  The  day  is  gone  by,  at  least  on  this  side  the  Atlantic,  when 
the  rights  and  interests  of  millions  can  be  settled  definitely  by  diplo- 
matists in  secret  session,  and  when  no  other  answer  to  a  complaint  is 
condescended  than  that  such  matters  are  mysteries  of  State,  into 
which  even  the  party  aggrieved  has  no  right  to  inquire.  We  entrust 
our  public  interests  to  our  public  officers,  in  the  confidence  that  they 
will  discharge  their  duty.  If  those  duties  are  neglected  or  mis- 
managed, we  find  a  remedy  in  the  ballot-box.  But  when  a  citizen 
has  a  claim  upon  a  foreign  government,  which  from  the  nature  of  the 
case,  as  he  is  powerless  against  the  foreign  government,  can  only  be 
redressed  through  the  agency  of  his  own  government,  and  that  claiia 
is  sacrificed  by  his  goverment,  he  has  no  remedy  unless  his  govern* 
ment  will  indemnify  him.  He  may,  surely,  with  propriety,  aak  the 
question  why  his  claim  was  submitted?  In  the  present  case  that  the 
British  were  the  aggressors  was  a  fact  patent,  kno¥m.  at  the  time  to 
hundreds  of  persons,  which  we  had  always  asserted  to  be  true,  and 
which  the  evidence  proves  to  be  true.  No  impartial  man  can  investi- 
gate the  evidence  and  reach  any  other  conclusion.  Not  only  is  the 
evidence  on  the  point  overwhelming,  but  such  has  always  been  the 
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position  taken  by  the  United  States  from  1814  to  1841,  by  every 
administration,  every  Secretary  of  State,  every  American  minister, 
and  until  the  year  1843,  admitted  to  be  true  by  the  Portngnese 
government  itself.  If,  as  Mr.  Webster  wrote  to  Mr.  Barrow  on  the 
13th  of  January,  1842,  the  justice  of  this  claim  had  never  beem 
denied,  why  did  that  eminent  man  consent  to  submit  it  to  arbitra- 
tion? What  call  was  there  upon  him  to  put  it  out  of  the  power  of 
the  United  States  to  perform  that  first  and  most  sacred  of  duties, 
protection  of  the  rights  of  the  humblest  citizen?  A  party  who  has  a 
claim,  of  which  no  one  denies  the  justice,  is  a  most  unfit  manager  of 
his  business  when  he  submits  it  to  arbitration,  and  thereby  gives  the 
arbitrator  a  discretionary  authority  to  allow  or  reject  it  at  his 
pleasure.  We  had  always  asserted  that  Portugal  was  bound  by  the 
law  of  nations  to  redress  this  injury ;  and  there  is  nothing  in  any 
part  of  the  diplomatic  correspondence  on  our  part  that  tends  to  show 
that  we  ever  intended  to  recede  from  this  position.  We  had  posi- 
tively asserted  that  both  the  law  and  the  facts  were  with  us.  We 
had  expressed  our  views  in  every  form.  We  had  presented  a  firm^ 
but  temperate  statement.  We  had  resorted  to  argument.  We  had 
finally  asserted  our  fixed  determination  that  the  injuries  of  our 
citizens  must  be  redressed.  Such  being  our  position,  the  inquiry 
may  properly  be  made  why  the  various  questions  in  this  case,  in- 
volving the  private  rights  of  American  citizens,  should  be  exposed  to 
the  hazard  of  being  loosely  and  partially  considered  by  an  European 
sovereign,  who,  to  say  the  least,  would  be  as  likely  to  be  influenced  by 
considerations  of  state  policy  as  by  a  regard  to  individual  rights.  1£ 
the  government  did  not  see  fit  to  have  recourse  to  arms  to  enforce 
the  claim,  they  might  at  least  have  abstained  from  compromising  the 
rights  of  the  claimants.  But  when  the  government  were  convinced 
that  the  facts  were  as  the  claimants  alleged,  the  conclusion  of  law 
followed  of  course.  The  claimants  alleged  that  the  British  were  the 
aggressors.  The  government  believed  that  such  was  the  case,  and 
that  Portugal  was  bound  to  pay  the  claim.  These  positions,  then, 
being  distinctly  taken,  it  may  safely  be  said  that  if  this  was  a  proper 
case  for  a  submission,  no  case  ever  existed  that  would  justify  a  resort 
to  hostilities  so  long  as  an  arbitrator  could  be  procured  to  determine 
the  controversy. 

But  whether  this  case  was  in  itself,  under  the  circumstances,  proper 
to  be  submitted  to  arbitration,  there  is  a  further  view  to  be  taken  of 
the  submission. 

On  the  13th  day  of  April,  1850,  (Doc.  53,  page  56,)  Count  Tojal  wrote 
to  Mr.  Clay  that  the  Portuguese  government "  will  now  propose  to 
refer  this  affair  to  the  decision  of  a  third  power."  In  his  letter  of 
July  6,  1850,  (Doc.  53,  page  73,)  Count  Tojai  refers  to  several  olanM 
of  American  citizens  upon  Portugal.  A  list  of  them  is  given,  with  the 
amount  claimed  in  each.  They  were  ten  in  number,  and  the  aggre- 
gate amount  was  $233,327.  The  amount  claimed  in  the  case  of  the 
General  Armstrong  was  $131,690.  The  others  amounted  to  $91,727. 
Count  Tojal  then  says :  "  The  government  of  her  Majesty,  animated 
with  the  same  desire,  Ac,  yields  to  the  foroe  of  eiroumstanoes,  aad 
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without  again  reverting  to  the  justice  or  injustice  of  the  claims  pre- 
sented by  the  government  of  the  United  States,  and  only  fro  hcmo 
pada^  offers  to  pay  the  said  mentioned  claims,  amounting  to  $91,727, 
according  to  Mr.  Clay's  account,  with  the  only  exception  of  that 
relating  to  the  privateer  General  Armstrong.  In  respect  to  tiiis 
claim  the  undersigned  cannot  deviate  from  the  proposed  heretofore 
made  to  Mr.  Clay,  that  of  so  important  a  claim  being  submitted  to 
the  decision  of  a  third  power.'' 

It  is  to  be  noticed  that  the  justice  and  legality  of  the  claims  which 
Count  Tojal  thus  offered  to  pay,  had  been  denied  as  strenuously  as 
the  claim  relating  to  the  General  Armstrong.  Why  the  Portuguese 
government  were  unwilling  to  pay  this  claim,  is  indicated  by  the  f(d- 
lowing  extract  from  the  same  letter  of  Count  Tojal :  "  Her  Majesty's 
government,  besides  the  arguments  contained  in  the  notes  formerly 
addressed  to  the  government  of  the  United  States,  finds  its  judgment 
and  the  manner  of  weighing  the  question  of  the  privateer  General 
Armstrong,  strengthened  with  the  opinion  of  her  Britannic  Majesty's 
government,  which  has  always  deemed  this  claim  of  the  government 
of  the  United  States  unjust."  Why,  again,  it  was  necessary  for 
Portugal  to  ask  the  opinion  of  England,  is  shown  by  another  extract 
from  Count  Tojal's  letter,  in  which  he  says :  "  The  subsisting  relations 
between  her  most  faithful  Majesty's  government  and  that  of  her 
Britannic  Majesty,  oblige  the  undersigned  to  communicate  to  the  British 
government  all  ^at  has  taken  place." 

But  whatever  influences  operated  upon  the  Portuguese  government, 
and  it  is  not  difficult  to  appreciate  them,  the  proposition  made  by 
Count  Tojal  was  not  divisible.  It  was  complete  in  itself.  It  was  not 
an  absolute  proposal  to  pay  the  other  claims,  but  to  pay  them  and  to 
submit  this  to  arbitration.  As  Portugal  had,  up  to  the  time  of  the 
proposition,  invariably  denied  the  justice  of  the  other  claims,  and  as 
she  said  she  offered  to  pay  them  and  submit  this,  only  pro  bono  pads, 
we  could  not  have  called  on  her  to  pay  the  other  claims,  unless  we 
agreed  to  submit  this  to  arbitration.  It  would  have  been  unreason- 
able in  the  extreme  if  our  government  had  called  upon  Portugal  to 
pay  the  other  claims  without  agreeing  to  submit  this.  But  that  the 
proposal  was  one  and  indivisible  is,  we  think,  too  clear  to  admit  of 
question,  or  to  need  argument  in  its  support.  When,  therefore,  our 
government  decided  to  accept  the  proposal,  as  it  did,  by  Mr.  Webster's 
letter  of  the  23d  of  August,  1850,  it  assumed  the  right,  which,  in  the 
present  case,  we  are  not  disposed  to  deny  or  inquire  into,  of  exposing 
the  claim  of  the  owners  of  the  General  Armstrong  to  the  chances  of 
an  arbitration  for  the  purpose  of  procuring  thereby  the  settlement  of 
the  remaining  claims  upon  Portugal,  and  of  putting  an  end  to  all 
embarrassing  negotiations  with  that  power. 

The  case  does  not  call  upon  us  to  deny  the  right  of  the  United 
States  to  submit  to  arbitration  the  claim  of  a  citizen  upon  a  foreign 
government  without  his  assent,  or  even  against  his  protest,  and  the 
question  need  not  be  investigated.  Of  course  his  assent  would  stop 
him  afterwards  from  objecting  that  a  submission  was  entered  into. 
As  there  is  evidence  upon  this  point,  we  have  examined  it  for  the  pur- 
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pose  of  showing  the  relative  positions  of  the  claimants  and  the  United 
States. 

On  the  5th  of  September,  1850,  Mr.  Beid,  the  agent  for  the  claim- 
ante,  wrote  to  Mr.  Webster  :  "  I  perceive  it  is  proposed  to  refer  the 
claim  of  the  owners  of  the  brig  General  Armstrong  to  the  King  of 
Sweden  for  arbitration.  I  hope  the  Department  of  State  will  make 
no  final  arrangements  in  this  case  under  the  present  circumstances, 
and  I  desire  that  it  may  be  left  open  until  I  can  have  a  conference 
'with  you  on  the  subject.  »  *  *  *  j  hope  no  steps 
1^11  be  taken  which  will  compromise  the  rights  of  the  claimants  until 
I  can  have  the  pleasure  of  seeing  you."  To  this  letter  Mr.  Webster 
answered,  on  the  13th  of  September,  that  the  proposition  of  Cotmt 
Tojal  to  pay  the  several  claims  preferred  by  the  American  govern- 
ment against  that  of  Portugal,  with  the  exception  alone  of  that  of  the 
Genercd  Armstrong,  which  was  to  be  referred  to  the  King  of  Sweden, 
&c.,  had  already  been  accepted  by  the  government. 

We  look  in  vain  here  for  any  evidence  of  assent  to  the  submission. 
When  Mr.  Beid  hears  that  it  is  proposed  to  submit  the  claim,  he  hopes 
that  the  matter  will  be  left  open  until  he  can  have  a  conference  with 
Mr.  Webster,  and  that  no  steps  will  be  taken  that  will  compromise 
the  rights  of  the  claimants  until  he  can  see  him.  Do  these  words 
mean  the  very  reverse  of  what  they  express  ?  Does  Mr.  fieid  mean, 
ivhen  he  uses  this  language,  to  say  that  he  assents  to  the  submission? 
If  so,  language  was  given  us  to  disguise  our  thoughts,  and  not  to  ex- 
press them.  But  not  only  does  he  not  assent  to  the  submission,  but 
it  was  agreed  to  without  any  opportunity  for  him  to  assent  or  dissent, 
and  without  his  knowing  anything  about  it ;  for  Mr.  Webster  informs 
him  that  the  proposal  of  Count  Tojal  had  already  been  accepted.  If 
there  ever  were  a  plain  case  of  dissent,  it  is  furnished  by  Mr.  Beid's 
letter.  There  is  no  evidence  of  his  acquiescence  in  the  submission, 
for  all  he  did  was  to  request  that  he  might  be  heard  before  the  arbi- 
trator, after  he  was  informed  that  the  treaty  had  been  concluded. 

Jt  may  be  proper  to  notice  in  this  connexion  a  position  taken  by 
the  solicitor,  that  a  claimant,  in  a  case  like  this,  is  conclusively  bound 
by  the  action  of  his  government.  In  the  instructions  to  Mr.  Kava- 
nagh,  of  the  2l8t  of  September,  1836,  Mr.  Forsyth  says  :  '^  It  is  well 
understood  that  after  asking  the  interference  of  their  government  to 
procure  redress  for  the  injuries  they  suppose  themselves  to  have 
Bustainedi  the  parties  must  abide  by  such  settlement  as  that  govern- 
ment may  make."  This  proposition  cannot  be  correct  in  the  broad 
language  used.  No  individual  can  urge  his  claims  upon  a  foreign 
government  with  any  hope  of  success  excepting  that  derived  from 
their  sense  of  justice.  A  private  person,  armed  with  no  power  of 
enforcing  his  rights  and  unassisted  by  his  own  government,  cannot 
speak  in  sufficiently  impressive  tones  to  insure  his  being  heard  by  a 
foreign  nation.  His  own  government,  in  the  discharge  of  that  duty 
of  protection  which  it  owes  to  its  citizens,  must  speak  for  him.  •  "  If 
any  complaint  is  to  be  made  on  the  part  of  the  captured,  it  must 
be  by  his  government  to  the  neutral  government  for  a  fraudu- 
lent or  unworthy  or  unnecessary  submission  to  a  violation  of  its 
territory. — (1  Rentes  Com.,  121.)     If  Mr.  Forsyth's   statement  be 
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correct,  the  government  would  be  justified  in  making  use  of  and  snr- 
rendering  the  claim  of  one  of  its  citizens  for  the  purpose  of  procuring 
the  payment  of  the  claim  of  the  another.  If  by  saying  that  ^*  the  parties 
must  abide  by  such  settlement  as  the  government  may  make,"  it  be 
meant  only  that  the  party,  after  such  settlement  has  been  made,  can- 
not enforce  his  claim  against  the  foreign  state,  the  position  is  correct. 
But  if  it  be  meant  that  whatever  settlement  the  government  of  the 
claimant  may  make,  it  incurs  no  responsibility  for  the  clain  to  its  owb 
citizens,  the  doctrine  cannot  be  admitted.  In  the  case  of  the  Barm 
De  Bode  vs.  Begina,  17  Eng.  L.  &  Eq.  Rep.,  14,  Lord  St  LeonardBjik 
Lord  Chancellor,  said  :  *'  It  is  admitted  law  that  if  the  subject  of  a 
country  be  spoliated  by  a  foreign  government  he  is  entitled  to  obtain 
redress  from  the  foreign  government  through  the  means  of  his  ovn 
government.  But  if  Arom  weakness,  timidity,  or  any  other  canise  od 
the  part  of  his  own  government,  no  redress  is  obtained  from  the 
foreigner,  then  he  has  a  claim  against  his  own  country.  Here  is » 
compromise  of  the  two  governments ;  the  question  is,  how  far  his 
claim  is  affected  by  it.''  It  cannot  be  supposed,  however,  that  Ur. 
Forsyth  intended  to  convey  the  idea  that  whatever  course  the  govern- 
ment might  pursue  in  no  event  would  it  be  liable  to  the  claimant 
Such  a  proposition  would  be,  in  substance,  that  the  government  is  not 
responsible  for  wrong ;  a  ground  which,  we  presume,  no  one  would 
seriously  attempt  to  maintain. 

Before  examining  the  objections  that  have  been  made  to  the  award, 
it  is  proper  to  consider  the  position  taken  by  the  claimants,  that  thev 
were  not  permitted  to  be  heard  before  the  arbitrator. 

The  treaty  having  been  ratified  by  the  Senate  on  the  7th  of  March, 
1851,  on  the  19th  of  March  Mr.  Webster  wrote  his  letter  of  instruc- 
tions to  Mr.  Hadduck,  who  had  succeeded  Mr.  Clay  as  our  chai^  at 
Portugal.  The  material  part  of  this  letter  refers  to  the  third  article 
of  the  treaty,  which  is  as  follows : 

"  So  soon  as  the  consent  of  the  sovereign,  potentate,  or  chief  of  some 
friendly  nation  who  shall  be  chosen  by  the  two  high  contractinir 
parties,  shall  have  been  obtained  to  act  as  arbiter  in  the  aforesaid 
case  of  the  privateer  brig  *  General  Armstrong,'  copies  of  all  corre- 
spondence which  has  passed  in  reference  to  said  claim  between  the 
two  governments  shall  be  laid  before*  the  arbiter,  to  whose  decision 
the  two  high  contracting  parties  hereby  bind  themselves  to  submit." 

Mr.  Webster  directs  Mr.  Hadduck  "  to  compare  and  authenticate, 
jointly  with  the  Portuguese  goverimient,  the  copies  therein  specified. 
You  will  understand,  of  course,  that  these  copies  are  limited  to  sach 
communications  as  have  passed  between  the  American  legation  and 
the  Portuguese  government  at  Lisbon,  and  between  this  department 
and  the  Portuguese  legation  in  Washington."  On  the  12th  of  i^]}- 
1851,  Mr.  Webster  wrote  to  Mr.  Hadduck,  and  after  stating  the  in- 
structions contained  in  his  previous  letter,  says :  "  To  provide,  bow- 
ever,  against  an  omission  of  any  important  part  of  the  earlier  portion 
of  the  correspondence — I  mean  that  which  passed  in  1814  and  181o. 
in  Rio  Janeiro,  where  the  court  of  Portugal  at  that  time  resided,  and 
which  it  could  not  have  been  intended  to  exclude — ^I  transmit  to  you 
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herewith  a  printed  copy  of  the  correspondence  as  communicated  to 
Congress  on  the  15th  December,  1845."  This  letter,  however,  reached 
Mr.  Haddnck  too  late,  as  the  treaty  had  been  signed  on  the  23d  of 
June  previous.  The  papers  omitted  were  the  whole  of  Document  14 
of  the  Senate,  Ist  session  29th  Congress,  covering  fifty-eight  pages. 
It  is  said  that  the  whole  of  this  document  is  contained,  in  substance,  in 
the  subsequent  correspondence.  One  letter,  however,  was  omitted, 
upon  which  much  stress  was  laid  in  the  argument  on  the  question  of 
fact,  as  to  the  party  who  made  the  first  aggression.  This  was  the 
letter  from  Mr.  Greaves,  the  British  consul,  dated  on  the  27th  of 
September,  1814,  to  the  governor  of  the  Azores,  informing  him  that 
if  the  governor  should  permit  the  masts  to  be  taken  from  the  schooner, 
the  commander  of  the  squadron  would  regard  the  island  as  an  enemy 
of  his  Britannic  Majesty,  and  would  treat  the  town  and  castle  accord- 
ingly. This  was  relied  upon  as  tending  to  prove  that  Captain  Lloyd 
desired  to  ciipture  the  brig,  and  use  her  in  his  operations  against  this 
country. 

But  not  only  was  no  provision  made  for  laying  before  the  arbitrator 
all  the  correspondence  which  might  throw  light  upon  the  case,  but 
the  claimants  were  refused  the  privilege  of  being  heard  before  the 
authority  which  was  to  decide  upon  their  rights.  Upon  the  7th  of 
July,  1861,  the  agent  of  the  claimants  filed  at  the  Department  of  State 
a  written  argument  and  statement  of  facts,  which  he  requested  might 
be  sent  to  our  minister,  that  he  might  submit  it  to  the  arbitrator^ 
which  was  verbally  refused  on  the  ground  that  the  terms  of  the  treaty 
precluded  it.  To  two  notes  to  the  Secretary  of  State  to  the  same 
effect  he  received  no  answer.  He  then  requested  the  President  that 
he  might  be  sent  to  France  with  the  papers  and  documents  that  he 
might  present  his  case  through  Mr.  Rives  ;  but  this  was  also  refused.. 

It  may  well  be  asked  here,  why  was  the  case  so  submitted  that  the 
party  interested  could  not  be  heard?  If  the  United  States,  in  the 
plenitude  of  their  power,  see  fit  to  submit  the  claim  of  a  citizen  to 
arbitration  without  his  assent,  ought  they  not  to  make  the  most  care- 
ful and  ample  provision  that  he  shall  be  fully  and  fairly  heard,  and  that 
he  shall  have  all  reasonable  opportunity  to  lay  before  the  arbitrator 
the  evidence  on  which  he  relies?  An  award  made  without  the  party 
having  had  an  opportunity  to  be  heard,  rests  neither  upon  law  nor 
justice.  If  the  case  was  sufficiently  national  in  its  bearings  to  be  sub- 
mitted to  the  arbitration  of  an  European  prince,  it  was  surely  impor- 
tant enough  to  deserve  a  careful  investigation  into  the  facts  ;  and  the 
parties  whose  pecuniary  interests  were  involved,  were  the  very 
persons,  of  all  others,  to  whom  to  entrust  such  an  investigation. 

The  position  that  every  party  should  have  an  opportunity  to  be 
heard  before  the  tribunal  that  is  to  pass  judgment  on  his  rights  needs 
no  labored  argument  to  support  it.  It  has  been  repeatedly  asserted' 
by  the  most  eminent  jurists.  In  Rigden  vs.  Martin,  6  H.  <&  Johns.,, 
403,  the  court  said  :  "  That  the  parties  ought  to  have  notice  of  the 
time  of  meeting  is  a  position  so  strongly  supported  by  common  justice- 
that  it  would  seem  not  to  require  the  aid  of  authorities.  Every  maui 
ought  to  have  an  opportunity  afforded  him  to  be  heard  in  defence  of 
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his  rights."  In  Falconer  vs,  Montgomery,  4  Dallas,  232,  it  is  said : 
"The  plainest  dictates  of  natural  justice  must  prescribe  to  every 
tribunal  the  law  that  '  no  man  shall  be  condemned  unheard.'  It  is 
not  merely  an  abstract  rule,  or  positive  right,  but  it  is  the  result  of 
long  experience  and  a  wise  attention  to  the  feelings  and  dispositions 
of  human  nature.  *  *  *  Besides,  there  is  scarcely  a  piece  of 
written  evidence,  or  a  sentence  of  oral  testimony,  that  is  not  suscep- 
tible of  some  explanation,  or  exposed  to  some  contradiction  ;  there  is 
scarcely  an  argument  that  may  not  be  elucidated  so  as  to  insure  suc- 
cess, or  controverted  so  as  to  prevent  it.  To  exclude  the  party,  there- 
fore, from  the  opportunity  of  interposing  in  any  of  these  modes  (which 
the  most  candid  and  intelligent,  but  a  disinterested  person,  may  easily 
overlook)  is  not  only  a  privation  of  his  right,  but  an  act  of  injustice 
to  the  umpire,  whose  mind  might  be  materially  influenced  by  such  an 
interposition."  In  the  case  of  Lutz  vs.  Linthicum,  8  Peters,  178,  Mr. 
Justice  Story  said  :  "  Without  question,  due  notice  should  be  given  to 
the  parties  of  the  time  and  place  of  hearing  the  cause  ;  and  if  the 
award  was  made  without  such  notice,  it  ought,  upon  the  plainest  prin- 
ciples of  justice,  to  be  set  aside."  In  Elmendorf  vs.  Harris,  23  Wend., 
628,  it  was  laid  down  as  a  fundamental  rule  of  construction  in  refer- 
ence to  every  transaction  in  the  nature  of  a  judicial  proceeding,  that 
the  contract  of  submission  necessarily  implies  that  the  arbitrator  i» 
not  authorized  or  empowered  to  decide  the  question  in  controversy 
without  giving  the  parties  an  opportunity  to  be  heard  in  relation 
thereto. 

Mr.  Webster's  construction  of  the  3d  article  of  the  treaty,  which 
provided  that  the  copies  of  the  correspondence  should  be  laid  before 
the  arbiter,  excluded  the  presentation  of  any  argument.  But  the 
article  contains  no  words  of  exclt&sion,  and  it  is  not  to  be  presumed 
that  the  arbiter  would  have  refused  to  consider  an  argument  for  the 
claimants.  The  government  refused  to  sanction  in  any  manner  the 
presentment  of  the  case  of  the  claimants  to  the  arbiter,  and  without 
such  sanction  no  private  person  would  be  permitted  to  intervene  of 
his  own  authority  between  two  nations.  If  Mr.  Webster's  construc- 
tion be  correct,  then  such  a  treaty,  in  violation  of  the  plainest  prin- 
ciples of  justice,  should  not  have  been  made.  If  his  construction  be 
wrong,  then  the  agent  was  most  unjustifiably  hindered  by  the  govern- 
ment from  presenting  his  case.  Whatever  may  be  the  true  construc- 
tion of  the  article,  the  claimants  have  suflFered  a  wrong  at  the  handis 
of  the  government,  for  which  reparation  should  be  made  them. 

We  come  now  to  the  consideration  of  the  award,  and  it  is  necessary, 
in  the  first  place,  to  ascertain  tlie  matter  submitted  to  the  arbitrator. 
The  second  article  of  the  treaty  is  as  follows : 
"  The  high  contracting  parties  7iot  being  able  to  come  to  an  agreemmi 
upon  tlie  question  of  public  law  involved  in  the  case  of  the  Ajnerican 
privateer  brig  General  Armstrong,  Ac,  have  consented  that  the  dbUm 
presented  by  the  American  government,  &c.,  should  be  submitted  to 
the  arbitrament  of  a  sovereign,"  &c. 

The  claim  then  was  submitted  because  the  parties  could  not  agree 
upon  the  question  of  law.    It  was  not  because  they  could  not  agree 
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opon  the  facts  or  the  amount  of  the  claim.  Thus  (he  matter  in  dispute 
was  the  simple  question  of  law.  As  that  question  should  be  deter- 
mined, so  must  be  the  award  of  the  arbitrator.  But  that  question 
was  not  determined  at  all,  the  award  being  founded  solely  upon  the 
facts.  K  this  construction  of  the  submission  be  correct,  it  follows 
that  the  award  is  void :  firstly,  because  it  does  not  settle  the  matter 
in  dispute,  and  the  matter  submitted ;  and  secondly,  because  it  does 
(settle  the  question  of  fact  which  was  not  submitted,  and  thus  exceeds 
the  submission. 

But  there  is  another  view  to  be  taken  of  the  submission.  Although 
the  question  of  law  was  that  about  which  the  parties  were  unable  to 
agree,  the  daim  was  submitted,  and  this  comprehends  both  the  ques- 
tion of  law  and  the  question  of  fact.  Having  found  the  question  of 
fact  against  the  claimants,  it  is  urged  that  this  decision,  involving  the 
fact  that  the  Americans  were  the  aggressors,  is  conclusive  against  the 
claimants*  Such  would  undoubtedly  be  the  case  if  the  claimants  had 
had  the  privilege  of  being  heard  by  laying  before  the  arbitrator  their 
argument  and  proofs.  But  it  is  to  be  remembered  that  in  this  case 
not  only  was  the  submission  made  without  the  assent  of  the  claim- 
ants, not  only  were  they  denied  all  opportunity  of  appearing  before 
the  arbitrator,  but  the  case  during  all  the  period  from  the  submission 
to  the  award  was  in  no  condition  to  be  heard.  It  had  never  been 
prepared  for  trial.  The  claimants  had  done  all  that  was  necessary  for 
their  immediate  purpose ;  they  had  presented  their  claim  to  their 
own  government,  and  had  requested  that  it  might  be  urged  upon  the 
government  of  Portugal.  Mr.  Webster  did  not  suppose  that  all  the 
evidence  had  been  furnished  on  which  the  claimants  rested  their  case, 
for  on  the  15th  of  January,  1842,  he  wrote  to  Mr.  Barrow :  "  If  the 
iBadmissibility  of  the  claim  is  made  to  depend  upon  the  defect  of 
evidence,  or  upon  any  other  cause,  you  will  ascertain  precisely  what 
further  evidence  is  required  in  addition  to  that  which  has  already 
been  communicated  by  Captain  Reid,  and  will  be  found  on  file  in  your 
legation."  The  transaction  occurred  in  the  harbor  of  Payal,  near  to 
the  shore,  on  a  moonlight  evening,  and  in  the  presence  of  innume- 
rable witnesses.  If  the  facts  were  to  be  contested,  the  claimants 
should  have  had  the  opportunity  of  procuring  the  testimony  of  those 
who  witnessed  the  affair,  and  of  placing  their  case  in  the  most  favor- 
€J>le  light.  This  privilege  is  not  denied  to  the  humblest  suitor  in  the 
most  petty  controversy.  It  has  been  denied  to  these  claimants  by 
the  action  of  their  government.  They  are  remediless  as  to  Portupral, 
for  all  claim  is  barred  by  the  action  under  the  treaty.  Their  just 
rights  have  been  disregarded  and  sacrificed  by  the  United  States ; 
and  the  question  then  arises  whether  the  United  States  are  bound  to 
make  them  compensation. 

In  relation  to  this  point  we  have  the  facts  that  the  British  were  the 
aggressors ;  that  the  owners  of  the  brig  had  a  valid  claim  upon 
Portugal  for  indemnity  ;  that  the  claim  was  submitted  to  arbitration 
by  virtue  of  the  power  of  the  United  States  to  do  so,  without  the 
assent  of  the  claimants ;  that  the  treaty  was  so  worded  as,  by  Mr. 
Webster's  construction,  to  deprive  the  claimants  of  all  opportunity  of 
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being  heard  in  any  manner  ;  that  the  United  States  refused  to  sanction 
their  application  to  be  heard ;  that  they  were  not  heard ;  that  the 
award  was  made  withont  their  privity,  in  their  absence,  and  in  viola* 
tion  of  the  universal  principle  that  no  one  shall  be  condemned  un- 
heard  ;  and  that  they  were  entitled  to  be  heard  upon  every  principle 
of  private  justice,  public  law,  and  that  regard  to  equity  and  fair  deal- 
ing, without  which  neither  a  nation  nor  an  individual  can  ever  be 
respected.     It  is  entirely  immaterial  whether  the  question  submitted 
was  one  of  law  or  of  fact.     Even  if  we  admit,  for  the  sake  of  the  argu- 
ment, that  upon  the  evidence  now  before  ns  it  was  doubtful  which 
party  was  the  aggressor,  and  even  if  we  admit  in  the  same  way  that 
the  validity  of  the  claim  upon  Portugal  wsa  a  doubtful  question,  that 
does  not  at  all  affect  the  right  of  the  party  interested  to  be  heard* 
So  much  the  greater  call  was  there  upon  the  United  States  to  provide 
that  they  should  be  heard.     The  principles  of  justice  are  universal^ 
and  not  local.     They  are  as  binding  upon  the  emperor  of  the  French  as 
upon   the   humblest  tribunal.     Every  step  in  this  affair,  from   the 
acceptance  of  the  proposal  by  Portugal  to  submit  the  case  to  the 
ratification  of  the  treaty,  was  the  act  of  the  United  States  alone. 
The  award  having  been  made  against  the  United  States,  they  are 
answerable  to  the  claimants  for  the  loss  they  have  sustained,  upon 
the   principle  that  a  nation,  being  entitled  to  the  allegiance   and 
obedience  of  its  citizens,  is  solemnly  bound  in  return  to  protect  not 
only  their  persons,  but  their  property.     It  is  said  by  Vattel  (ch.  2, 
§  17) :  "  If  a  nation  is  obliged  to  preserve  itself,  it  is  no  less  obliged 
carefully  to  preserve  all  its  members.    The   nation  owes   this    to 
itself,  since  the  loss  even  of  one  of  its  members  weakens  it,  and  is 
injurious  to  its  preservation.     It  owes  this  also  to  its  members  in 
particular,  in  consequence  of  the  very  act  of  association ;  for  those 
who  compose  a  nation  are  united  for  their  defence  and  common 
advantage  ;  and  none  can  justly  be  deprived  of  this  union,  and  of  the 
advantages  he  expects  to  derive  from  it,  while  he,  on  his  side,  fulfils 
the  conditions.     The  body  of  a  nation  cannot,  then,  abandon  a  pro- 
vince, a  town,  or  even  a  single  individual  who  is  a  part  of  it,  unless 
compelled  to  it  by  necessity,  or  indispensably  obliged  to  it  by  the 
strongest  reasons,  founded  on  the  public  safety." 

It  is  on  this  duty  of  protection  that  the  duty  of  allegiance  depends. 
We  owe  allegiance  to  the  country  where  we  were  bom,  where  we 
were  educated,  and  under  the  protection  of  whose  laws  we  live.  To 
it  we  owe  the  sacrifice  of  our  comfort,  our  property,  and  our  lives, 
when  the  occasion  requires  it.  And  it  is  from  the  existence  of  these 
comprehensive  duties  on  our  part  that  the  reciprocal  duty  of  protec- 
tion arises.  Our  country  is  bound  to  protect  our  rights  as  individuals  ; 
and  if  this  protection  be  not  afforded  us,  she  is  bound  to  render  us 
such  an  equivalent  as  it  is  in  her  power  to  bestow.  Against  another 
nation  she  is  bound  to  cissert  our  claims,  for  she  alone  can  meet  such 
an  antagonist  on  equcd  terms.  If  she  neglects  the  sacred  duty  of  pro- 
tecting us  in  our  rights,  she  is  bound  to  make  us  compensation.  These 
principles  are  no  recent  discoveries.  They  are  as  old  as  the  institu- 
tion of  civil  government.    Their  recognition  by  a  state  is  the  sorest 
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«nd  firmest  bond  by  which  the  citizen  is  attached  to  his  government 
and  his  country.  They  embody  the  same  idea  expressed  by  the  Lord 
Chancellor  in  the  case  of  the  Baron  de  Bode,  to  which  we  have  re- 
ferred, that  "  if  from  weakness,  timidity,  or  any  other  cause  on  the 
part  of  his  own  government,  no  redress  is  obtained  from  the  foreigner, 
he  (the  citizen)  has  a  claim  against  his  own  country."  In  the  case  of 
Farnam  vs.  Brooks,  9  Pick.,  p.  239,  Parker,  G.  J.,  intimates  an  opinion 
that  there  is  an  obligation  on  the  government  of  the  United  States  to 
procure  redress  for  its  citizens,  or  itself  to  reimburse  them. 

In  relation  to  the  question  of  damages,  no  evidence  has  been  laid 
before  us.  The  sum  claimed  of  Portugal  is  mentioned  in  the  corre- 
spondence, but  no  proof  of  the  damages  sustained  appears  in  the  case. 
Upon  this  point  testimony  must  be  taken. 


Estimated  lass  of  the  value  of  the  effects  and  outfit  of  Thomas  B.  Par-- 
senSy  formerly  a  prize  master  on  board  the  late  privateer  brig  General 
Armstrong^  captured  and  destroyed  by  a  British  fleet  al  the  port  of 
Fayal  in  1814. 

Estimated  value  of  the  loss  of  the  effects  and  outfit  of 

Thomas  B.  Parsens |559  00 

Travelling  expenses  from  Amelia  island  to  New  York 300  00 

859  00 
Interest,  at  6  per  cent.,  for  forty-two  years 2,164  68 

Total  amount  claimed 3,023  68 


8tatb  of  Mainb,  ) 
GurtAerland,      ] 

On  this  17th  day  of  April,  A.  D.  1856,  personally  appeared  before 
me,  James  O'Donnell,  a  commissioner  duly  appointed  by  the  United 
States  Court  of  Claims,  Thomas  B.  Parsens,  otherwise  called  Thomas 
Parsons,  who,  being  duly  qualified  and  sworn,  deposes  and  says: 
That  the  above  account  is  a  fair  estimate  of  his  losses  and  damages 
sustained  by  the  destruction  of  the  late  privateer  brig  General  Arm- 
strong, in  September,  1814,  and  that  the  travelling  expenses  there  n 
named  is  about  the  amount  which  he  expended  on  the  journey  from 
Amelia  island  to  New  York. 

THOMAS  B.  PARSENS. 

Sworn  to  and  subscribed  before  me,  the  17th  day  of  April,  A.  D. 
1856. 

JAMES  O'DONNELL, 
ComW  TJ.  8.  Court  of  Claims  for  the  State  of  Maine. 
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Ustimafe  of  lass  sustained  by  Peter  Tyson^  a  prize  master  of  the  laie 
vate  armed  brig  Oeneral  Armstrong j  captured  and  destroyed  by  a 
British  fleet  in  the  port  o/Fayal  on  tlie  2^th  StpienAery  1814. 

Two  dress  coats $60  00 

Two  dress  pants 20  OO 

Four  dress  vests 20  00 

One  pea  coat 20  00 

One  pea  jacket • 16  OO 

Six  woolen  under  shirts 12  OO 

Six  woolen  drawers • 12  OO 

Two  dozen  shirts 72  OO 

Two  cloth  trowsers 16  00 

Six  pair  duck  trowsers 12  00 

Three  pair  boots 18  00 

Six  pair  woolen  stockings ^ 3  00 

One  dozen  cotton  stockings ^ 3  00 

Two  pair  shoes 6  00 

Two  hats 6  00 

One  dozen  towels 3  00 

Bed  and  bedding 25  00 

One  dozen  pocket  handkerchiefs 15  00 

One  dozen  neckerchiefs 15  00 

One  suit  of  uniform 125  00 

Books,  charts,  &c 60  00 

One  quadrant 30  00 

659  00 

Travelling  expenses  from  Amelia  island  to  New  York 300  00 


859  00 
Interest  for  forty-two  years,  at  6  per  cent 2,154  68 


3,013  68 


State  op  New  York,         7 

'3 


City  and  County  of  New  York, 

On  this  9th  day  of  April,  1856,  personally  appeared  before  me, 
Charles  A.  May,  a  commissioner  duly  appointed  by  the  United  States 
Court  of  Claims,  Peter  Tyson,  who,  being  duly  sworn,  made  oath  that 
the  foregoing  statement  is  an  accurate  estimate  of  the  value  of  the 
articles  therein  named,  which  were  in  his  possession  on  board  the  late 
brig  General  Armstrong,  and  which  were  lost  by  the  capture  and 
destruction  of  said  brig  in  the  port  of  Fayal,  by  a  British  fleets  on  the 
26th  day  of  September,  A.  D.  1814  ;  and  that  the  estimate  of  charges 
for  his  travelling  expenses  from  Amelia  island  to  New  York  is  about 
the  amount  he  expended  at  that  time  in  and  during  said  journey  from 
Amelia  island  to  New  York. 

PETER  TYSON. 

Sworn  to  and  subscribed  before  me,  this  9th  day  of  April,  1866. 

CHARLES  A.  MAY, 
Commis9ioneT  for  27,  B.  Court  of  Claims. 


BBIG  GENERAL  ASMSTKONG.  55 

JSstimated  has  of  Captain  8.  0.  Beidy  formerly  oommander  of  the  late 
brig  General  Armstrong^  of  New  Torkj  captured  and  destroyed  by  a 
British  fleet  in  the  port  of  Fayal,  on  the  2*1  th  day  of  September  ^  1814, 

Two  dress  coats $60  00 

Two  dress  pants 20  00 

Four  dress  vests 20  00 

One  pea  coat 20  00 

One  pea  jacket 16  00 

Six  woolen  under  sliirts 12  00 

Six  woolen  drawers..* 12  00 

Two  dozen  shirts 12  00 

Two  pair  cloth  trowsers 16  00 

Six  pair  duck  trowsers 12  00 

Three  pair  hoots 18  00 

Six  pair  woolen  stockings 3  00 

Twelve  pair  cotton  stockings 3  00 

Two  pair  shoes 6  00 

Two  hats 12  00 

Two  dozen  towels 6  00 

Bed  and  bedding 30  00 

Two  dozen  pocket  handkerchiefs 24  00 

One  dozen  neckerchiefs 16  00 

One  suit  of  uniform 150  00 

One  sextant 60  00 

Books^  charts,  &c.... 150  00 

T37  00 
Travelling  expenses  from  Amelia  island  to  New  York 300  00 

1,037  00 
Interest,  at  six  per  cent.,  for  fortv-two  years 2,613  24 

Captain  Reid's  claim 3,650  24 


State  of  New  York,  ) 

City  and  County  of  New  Tork^  )  **' 

On  this  ninth  day  of  April,  1856,  personally  appeared  hefore  me, 
Charles  A.  May,  a  commissioner  duly  appointed  hy  the  United  States 
Court  of  Claims,  Captain  Samuel  C.  Reid,  who,  being  duly  sworn, 
made  oath  that  the  foregoing  statement  and  estimates  are  a  true  ac- 
count of  the  losses  which  he  sustained  by  the  destruction  of  the  priva- 
teer brig  General  Armstrong  at  Fayal,  in  1814,  and  that  the  esti- 
mated charges  for  travelling  expenses  from  Amelia  island  to  New 
York  is  about  the  amount  which  he  actually  expended  on  said  journey 
from  Amelia  island  to  New  York  city. 

S.  C.  REID. 

Sworn  and  subscribed  before  me,  this  ninth  day  of  April,  1856. 

CHARLES  A.  MAY, 
Gommissioner  for  the  United  Slates  Court  of  Claims, 
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UNITED  STATES  OF  AMERICA. 
PEPABTMRNT  OP  STAIB. 

To  all  to  whom  these  presents  shall  oom/e^  greeting : 

I  certify  that  the  paper  hereunto  annexed  is  a  trne  copy,  trans- 
cribed from  and  carefully  collated  with  the  original  paper  on  file  in 
this  department. 
In  testimony  whereof,  I,  William  L.  Marcy,  Secretary  of  State  of 
r       -I    the  United  States,  have  hereunto  subscribed  my  name,  and 
I-  *    '^   caused  the  seal  of  the  Department  of  State  to  be  affixed. 
Done  at  the  city  of  Washington,  this  twenty-first  day  of  February, 
A.  D.  1856,  and  of  the  independence  of  the  United  States  of  America 
the  eightieth. 

W.  L.  MARCY. 


The  undersigned,  Rensselaer  Havens,  of  the  city  of  New  York,  mer^ 
chant,  one  of  the  late  firm  of  Jenkins  &  Havens,  of  said  city,  and  alBo 
one  of  the  agents  for  the  private  armed  vessel  called  the  Greneral  Arm- 
strong, of  the  port  of  New  York,  which  vessel  was  captured  and  de- 
stroyed by  a  British  fleet,  in  the  harbor  of  Fayal,  on  or  about  the 
twenty-sixth  of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fourteen,  do  hereby  oeclare  that,  upon  reference  had  to 
our  books  of  account  in  relation  to  said  vessel,  the  cost,  value,  outfits, 
equipments,  disbursements,  and  other  expenses  of  the  said  vessel, 
known  by  the  name  of  the  '^Gkneral  Armstrong,"  as  aforesaid, 
amounted  in  oS  to  the  sum  of  about  forty-two  thousand  Spanish 
dollars. 

R.  HAVENS, 

United  States  of  America,  1 
State  of  New  York,         J**' 

Be  it  remembered,  that  on  this  tenth  day  of  October,  one  thousand 
eight  hundred  and  thirty-five,  before  me,  Henry  W.  Havens,  a  public 
notary,  duly  commissioned  and  sworn  for  the  State  of  New  York, 
dwelling  in  the  city  of  New  York,  personally  appeared  the  above 
named  Rensselaer  Havens,  known  to  me  as  one  of  the  firm  of  ^^  Jen- 
kins &  Havens,"  of  said  city,  who,  being  by  me  duly  sworn,  did  de- 
pose and  say  that  the  contents  of  the  above  affidavit  by  him  subscribed, 
to  the  best  of  his  knowledge  and  belief,  were  true. 
Tt  a  1  Witness  my  hand  and  seal  the  day  and  year  first  above 
L^-®--l    written. 

HENRY  W.  HAVENS, 

Public  Notary. 


State  op  New  York,         ) 
City  and  County  of  New  Torky  J     * 

On  the  11th  day  of  April,  1856,  personally  came  Alexander  V. 
Frazer;  and  on  the  16th  day  of  said  month,  Peter  Tyson  and  Samuel 
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C.  Beid  ;  on  the  25th  day  of  said  month,  Benjamin  F.  Delano ;  and  on 
the  28th  day  of  said  month,  affain  came  Samuel  C.  Beid  ;  and  on  the 
26th  day  of  said  month,  Joseph  Tinkham  ;  and  on  the  said  16th  day 
of  said  month,  Henry  C!oit,  witnesses  within  named,  who,  having 
been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  did  testify  and  depose,  and  answer  the  questions  proposed 
by  me,  as  hereby  returned  and  as  set  forth  in  within  and  annexed 
depositions ;  and  the  answers  to  said  questions  were  written  down  by 
me,  (except  in  the  direct  deposition  of  Alexander  Y.  Frazer,  and  the 
direct  testimony  of  Peter  Tyson,  and  Samuel  C.  Beid's  testimony, 
taken  on  the  15th  day  of  April,)  the  commissioner,  in  the  presence  of 
the  several  witnesses,  who  then  subscribed  each  of  said  depositions 
hereto  annexed,  in  the  presence  of  the  commissioner. 

The  depositions  of  Alexander  V.  Frazer,  Peter  Tyson,  Samuel  0, 
Beid,  Benjamin  F.  Delano,  Joseph  Tinkham,  and  Henry  Coit,  taken 
at  the  request  of  Samuel  C.  Beid,  jr.,  to  be  used  in  the  investigation 
of  a  claim  against  the  United  States,  now  pending  in  the  Court  of 
Claims,  in  the  name  of  Samuel  C.  Beid  and  others. 

The  United  States  government  were  duly  notified,  and  appeared  by 
P.^  T.  Woodbury,  as  the  solicitor  in  behalf  thereof,  who  did  not 
object  to  the  form  of  said  depositions. 

CHABLES  A.  MAY, 
Cimimisdoner  for  the  J7.  S,  Court  of  Claims. 

Commissioner's  fees,  |56« 


UNITED  STATES  COURT  OF  CLAIMS. 

Brig  General  Armstrong. 

Samubl  C.  Beid  d;  cU.  vs.  Thb  United  States. 

New  Yoke,  Saturday^  April  12,  1856. 

Sib  :  Please  take  notice  that  I  will  proceed  to  examine  witnesses  in 
the  above  cause  on  Tuesday,  the  15th  instant,  at  12  o'clock  noon,  at 
the  office  of  Charles  A.  May,  United  States  commissioner  for  the  Court 
of  Claims^  at  77  Nassau  street. 


P.  T.  Woodbury,  Esq., 
18  Wall  street. 


SAM.  C.  BEID,  Jr., 

Counsel  for  Claimants. 


ss. 


State  op  New  York,  7 

City  and  County  of  New  Torky  y 

Be  it  remembered,  that  on  this  eleventh  day  of  April,  A.  D.  1856, 
before  me,  a  commissioner  for  the  United  States  Court  of  Claims,  duly 
appointed  by  said  Court  in  pursuance  to  an  act  of  Congress  entitled 
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^^  An  act  to  establish  a  court  for  the  investigation  of  claims  against 
the  United  States,"  passed  February  24,  1855,  duly  appeared  Alex- 
ander y.  Frazer,  a  witness  on  the  part  of  the  claimant,  in  a  certain 
action  pending  in  the  Court  of  Claims  of  the  United  States,  wherein 
Samuel  C.  Reid  and  others  are  claimants  against  the  United  States ; 
said  witness  having  been  by  me  first  duly  sworn  to  tell  the  troth, 
testified  and  deposed  as  follows,  to  wit : 

I  reside  in  Brooklyn,  Kings  county.  State  of  New  York  ;  I  am 
fifty-two  years  of  age  ;  I  am  a  captain  in  the  revenue  service  of  the 
United  States  ;  I  have  been  going  to  sea  for  the  last  thirty-  five  years ; 
I  am  acquainted  with  the  necessary  outfits  required  for  the  officers  and 
crews  of  armed  vessels  ;  I  have  been  twenty-four  years  in  the  service 
of  the  government  of  the  United  States,  and  have  been  a  captain  in 
the  revenue  service  for  the  last*  fourteen  years.  Deponent  being 
shown  a  document  containing  an  estimate  of  the  losses  sustained  by 
the  officers  and  crew  of  the  late  private  armed  brig  Gteneral  Arm- 
strong, (marked  Exhibit  B,)  says,  I  have  carefully  examined  the 
estimates  contained  in  said  document,  and  find  that  the  outfits  there- 
in mentioned  are  the  proper  and  necessary  outfits  required  for  a 
vessel  of  that  character,  and  at  that  time.  The  estimates  in  said 
document  are  made  out  in  four  classes,  each  of  which  I  have  examined, 
and  also  the  estimated  loss  of  that  of  Captain  Samuel  C.  Reid.  I 
consider  the  estimate  made  of  the  loss  of  Captain  Samuel  C.  Reid, 
amounting  to  $737,  to  be  very  reasonable,  and  a  fair  estimate  of  the 
losses  that  would  be  sustained  by  the  destruction  of  the  effects  of  an 
officer  commanding  such  an  armed  vessel. 

The  estimated  loss  of  the  first  class  officers  amounting  to  five  hun- 
dred and  fifty-nine  dollars  each  ;  of  the  second  class,  or  petty  oflScers, 
amounting  to  one  hundred  and  ninety-eight  dollars  each ;  of  the  third 
class,  (consisting  of  the  seamen,)  one  hundred  and  two  dollars  and 
seventy- five  cents  each  ;  and  of  the  fourth  class,  (landsmen  and  boys,) 
seventy-six  dollars  each,  I  deem  to  be  a  fair  computation  of  the  value 
of  the  property  lost,  consisting  of  the  articles  named,  absolutely 
necessary  for  the  outfits  of  the  officers  and  crew  of  an  armed  vessel  at 
that  time.  I  considered  the  charges  made  in  behalf  of  the  captain, 
officers,  and  crew  of  said  brig  General  Armstrong,  as  contained  in 
said  document,  marked  Exhibit  B,  to  be  most  fair,  just  and  equitable. 

And  further  this  deponent  saith  that  he  knows  of  no  other  matter 
relative  to  the  claim  of  damages  in  question. 

ALEX.  V.  FRAZER. 

Sworn  and  subscribed  before  me,  this  11th  day  of  April,  1856, 

CHARLES  A.  MAY, 
Commiafioner  far  U.  8,  Court  of  Claims. 


State  of  New  York,         ) 
City  and  County  of  New  York,  \     ' 

Be  it  remembered,  that  on  this  15th  day  of  April,  1856,  before  me, 
a  commissioner  for  the  United  States  Court  of  Claims,  duly  appointed 
by  said  Court  in  pursuance  of  an  act  of  Congress  entitled  *'  An  act 
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to  establish  a  court  for  the  investigation  of  claims  against  the  United 
States,"  passed  February  24,  1855,  duly  appeared  Peter  Tyson,  a 
witness  on  the  part  of  the  claimants  in  a  certain  action  pending  in  the 
C!ourt  of  Claims  of  the  United  States,  wherein  Samuel  C.  Beid  and 
others  are  claimants  against  the  United  States  ;  said  witness  hav- 
ing by  me  first  duly  sworn  to  tell  the  truth,  testified  and  deposed  as 
follows — ^that  is  to  say  :  ^ 

I  reside  at  Castleton,  Staten  Island,  in  the  State  of  New  York.  I 
am  seventy-seven  years  of  age.  I  am  a  retired  shipmaster.  I  was  a 
prize  master  on  board  the  late  privateer  brig  General  Armstrong.  I 
shipped  on  board  of  said  brig  on  the  eighteenth  day  of  August,  1814, 
and  was  appointed  prize  master  by  Captain  Samuel  C.  Beid,  who 
commanded  said  brig.  Deponent  being  shown  a  document  (marked 
Exhibit  A)  says  it  is  the  ori^nal  shipping  articles  of  said  brig  Greneral 
Armstrong.  The  name  of  Peter  Tyson  is  my  signature,  and  was 
signed  by  me.  It  contains  the  true  list  of  the  officers  and  crew  with 
their  original  signatures.  The  brig  General  Armstrong  was  captured 
and  destroyed  by  a  British  fleet  in  the  port  of  Fayal,  on  the  27th  day 
of  September,  1814.  The  vessel  was  set  on  fire  and  burned  by  the 
British.  Mostly  if  not  all  the  effects  of  the  crew  and  officers  were 
lost.  The  outfits  of  the  officers  and  crew  were  the  flame  as  a  national 
ship-of-war,  and  were  laid  in  for  a  six  months'  cruise.  Deponent 
being  shown  a  document  containing  the  estimates  of  the  losses  of  said 
officers  and  crew,  (marked  Exhibit  B,)says,  I  have  examined  the  esti- 
mates made  out  for  the  losses  sustained  by  the  officers  and  crew  of  said 
brig,  and  consider  them  very  reasonable,  and  it  contains  a  fair  state- 
ment of  each  man's  loss.  At  that  period  clothes  and  other  requisites 
for  a  sea  voyage  of  this  description  were  much  dearer  than  they  are 
now.  The  officers  and  crew  of  the  said  brig  were  famished  a  passage 
in  a  Portuguese  brig,  chartered  by  the  United  States  consul  at  Fayal, 
to  Amelia  island,  in  Florida.  From  Amelia  island  to  New  York  the 
officers  and  crew  had  to  pay  their  own  expenses.  Travelling  at  that 
time  was  very  expensive,  and  attended  with  much  delay.  Deponent 
being  shown  a  document  containing  the  estimates  of  travelling  ex- 
penses of  said  officers  and  crew  of  said  brig,  from  Amelia  island  to 
Ifew  York,  (marked  Exhibit  B,)  says^  I  have  examined  the  estimated 
travelling  expenses  of  the  officers  and  crew  of  said  brig,  from  Amelia 
island  to  New  York,  and  find  them  moderately  assessed,  and  very 
reasonably  rated  for  that  period.  And  further  this  deponent  declares 
he  knows  of  no  other  matter  relative  to  the  claim  of  damages  in 
question. 

PETEB  TYSON. 

Besworn  before  me  and  subscribed,  this  15th  day  of  April,  A.  D. 
1856. 

CHABLES  A.  MAY, 
Cimmisdoner  for  United  States  Court  of  Claims. 


60  bhig  general  armstkong. 


State  of  New  York,         ) 
City  and  County  of  New  Torky  \  ** 

Be  it  remembered,  that  on  this  16th  day  of  April,  1856,  before  me, 
a  commissioner  for  the  United  States  Court  of  Claims,  duly  appointed 
by  said  Court  in  pursuance  of  an  act  of  Congress  entitled  '^  Au  act  to 
establish  a  court  for  the  investigation  of  claims  against  the  United 
States,"  passed  February  24,  f  855,  duly  appeared  Peter  Tyson,  a  wit- 
ness on  the  part  of  the  claimants  in  a  certain  action  pending  in  the 
Court  of  Claims  of  the  United  States,  wherein  Samuel  C.  Beid  and 
others  are  claimants  against  the  United  States ;  said  witness  being  by 
me  first  duly  sworn  to  tell  the  truth,  testified  and  deposed  as  follows, 
to  wit :  said  witness  being  cross-examined  as  follows,  testified  : 

I  say  that  I  had  the  articles  mentioned  in  schedule  B,  and  know,  of 
my  own  knowledge,  I  had  the  same  on  board,  because  they  were  abso- 
lutely necessary  for  my  outfit  as  a  prize  master  in  the  brig  General 
Armstrong  ;  remember  I  had  a  trunk  of  clothes,  some  books,  charts, 
and  quadrants,  it  being  necessary  to  have  a  quadrant,  charts,  and 
navigation  books,  as  a  prize  master,  in  case  we  took  a  vessel ;  I  do  not 
recollect  saving  any  thmg  but  what  I  had  on  at  the  time  the  vessel  was 
destroyed ;  an  hour  may  have  intervened  after  all  got  on  shore  before 
the  brig  General  Armstrong  was  set  on  fire ;  at  the  time  the  crew 
left  the  brig  General  Armstrong  she  was  under  fire  from  a  British 
brig-of-war,  so  that  it  was  impossible  for  us  to  save  anything  from  the 
vessel ;  I  consider  the  values  fixed  to  the  articles  mentioned  in  schedule 
B  are  a  fair  valuation  of  the  articles  at  that  time  ;  I  was  acquainted 
with  the  value  of  such  articles  at  that  time  ;  I  think  three  hundred 
dollars  within  the  actual  expenses  of  travelling  from  St.  Mary's  to 
New  York  city  ;  I  first  went  to  sea  in  1798. 

PETER  TYSON. 

Taken,  sworn,  and  subscribed  to  before  me,  this  15th  day  of  April, 
A.  D.  1856. 

CHARLES  A.  MAY, 
Commiasioner  for  U.  8.  Court  of  Claims. 


UNITED  STATES  COURT  OF  CLAIMS. 

Brig  General  Annatrong. 

Sam'l  C.  Retd  and  others,  claimants,  vs.  The  ITnitbd  States. 

Unitbd  States  op  America,  > 

City^  County y  and  Slate  of  New  Torky  J     * 

Be  it  remembered,  that  on  this  fifteenth  day  of  April,  A.  D.  1856, 
I,  Charles  A.  May,  a  commissioner  duly  appointea  by  the  United 
States  Court  of  Claims,  and  by  virtue  of  an  €kct  of  Congress  entitled 
''  An  act  to  establish  a  court  for  the  investigation  of  claims  agains^ 


BBia  QENERAL  ARMSTRONG.  61 

the  United  States/'  did  call  and  cause  to  be  and  personally  appear 
before  me,  at  my  office,  in  the  city  of  New  York  and  State  aforesaid, 
Samuel  C.  Beid,  to  testify  and  the  truth  to  say  on  the  part  and  behalf 
of  the  claimants  in  the  above  entitled  cause,  now  pending  in  the 
United  States  Court  of  Claims  at  Washington  ;  and  the  said  Samuel 
C.  Beid  being  about  the  age  of  seventy-four  years,  and  having  been 
by  me  first  cautioned  and  sworn  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  in  the  matter  of  controversy  aforesaid,  I 
did  carefully  examine  the  said  Samuel  C.  Beid,  and  he  did  thereupon 
depose,  testify,  and  say  as  follows,  viz : 

I  reside  in  the  city  of  New  York  ;  am  seventy-four  years  of  age  ; 
am  now  a  master  in  the  navy  of  the  United  States  ;  in  August,  1814, 
I  took  charge  of  the  private  armed  schooner  General  Armstrong,  then 
lying  in  the  port  of  New  York,  as  commander  ;  I  superintended  the 
fitting  out  of  said  vessel,  and  altered  her  from  a  schooner  rigged  vessel 
to  that  of  a  brig  ;  I  selected  the  officers  and  crew  of  said  brig,  who 
were  shipped  by  one  William  Keese,  a  notary  public  of  New  York,  in 
the  month  of  September,  1814. 

Deponent  bein^  shown  a  document  called  the  shipping  articles  of 
said  brig,  (herewith  marked  Exhibit  A,)  says,  this  is  the  original  ship- 
ping articles  of  said  vessel,  and  contains  the  true  list  of  names  of  the 
officers  and  crew  of  the  said  bri^  Greneral  Armstrong,  with  their 
original  signatures.  The  crew  consisted  of  a  captain,  three  lieutenants, 
a  captain  of  marines,  a  surgeon,  a  sailing  master,  and  four  prize 
mast-ers,  seventeen  petty  officers,  forty-eight  seamen,  and  fourteen 
landsmen  and  boys — making  a  total  of  ninety  persons. 

Said  brig  Greneral  Armstrong  was  commissioned  by  the  President  of 
the  United  States  to  cruise  as  a  national  vessel-of-war,  and  was  sub- 
ject to  the  same  orders  and  regulations  as  United  States  ships-of-war, 
the  only  difference  being  that  said  brig  was  owned  by  private  citizens. 
The  commission  of  said  vessel  was  lost  with  the  ship's  papers  at  the 
time  she  was  destroyed.     Said  brig  sailed  from  the  port  of  New  York, 
in  my  command,  on  the  9th  day  of  September,  1814,  and  arrived  at 
the  port  of  Payal,  in  the  Western  islands,  belonging  to  the  dominions 
of  Portugal,  on  the  26th  day  of  September,  1814.     She  was  captured, 
burnt,  and  destroyed,  with  everything  on  board,  by  a  British  fleet, 
commanded  by  Commodore  Lloyd,  on  the  26th  day  of  September, 
1814.     Nothing  was  saved  from  the  vessel,  and  the  crew  had  not  more 
than  time  to  get  ashore  when  she  was  set  on  fire  by  the  British,  and 
the  baggage  and  effects  of  the  crew  were  lost. 

The  outfits  of  said  officers  and  crew  of  the  brig  General  Armstrong 
was  about  the  same  as  that  of  a  United  States  ship-of-war.  They 
were  required  to  be  of  the  best  materials,  as  used  for  such  occasions 
for  a  six  months'  cruise.  I  have  made  out  an  estimate  of  the  losses  of 
said  officers  and  crew,  and  consider  it  a  just  and  fair  statement.  (De- 
ponent here  referred  to  a  document  marked  Exhibit  B,  containing  an 
estimate  of  the  losses.)  The  crew  was  divided  into  four  classes,  and 
I  have  estimated  the  losses  of  each  according  to  the  requirements  of 
the  regulations,  which  is  the  nearest  estimate  that  can  be  made.  For 
the  first  class  officers,  I  have  estimated  their  loss  at  five  hundred  and 
fifty-nine  dollars  each.    For  the  second  class,  petty  officers,  at  one 
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hundred  and  ninety-eight  dollars  each.  For  the  third  class,  seamen, 
at  one  hundred  and  two  dollars  and  seventy  five  cents  each.  For  the 
fourth  cla^B,  consisting  of  landsmen  and  hoys,  fifty  dollars  each. 

The  United  States  consul  at  Fayal  chartered  a  Portuguese  brig  to 
convey  the  officers  and  crew  of  the  brig  General  Armstrong  to  Amelia 
island,  Florida,  then  belonging  to  the  government  of  Spain,  and  from 
thence  we  travelled  to  New  York.  The  travelling  expenses  of  the 
officers  and  crew  to  Amelia  island  were  paid  by  the  owners  of  the 
brig ;  but  from  Amelia  island  to  New  York  the  officers  and  crew  had 
to  pay  their  own  expenses.  At  that  time  the  rates  and  charges  of 
travelling  were  enormous  and  very  extravagant.  I  have  estimated 
the  travelling  expenses  of  the  officers  and  crew  of  said  brig  from 
Amelia  island  to  New  York.  They  are  contained  in  the  document 
already  alluded  to,  marked  Exhibit  B.  The  officers'  expenses  are  esti- 
mated, in  travelling  from  Amelia  island  to  New  York,  at  three  hundred 
dollars ;  the  petty  officers,  at  one  hundred  and  fifty  dollars;  the  seamen, 
at  one  hundred  dollars ;  and  the  landsmen  and  boys,  at  the  same, 
one  hundred  dollars.  Considering  the  difficulties  of  travelling  at  that 
period  and  the  delays  on  the  route,  I  c  nsider  the  charge  a  very  close 
estimate.  And  further  this  deponent  saith  that  he  knows  of  no 
other  matter  relative  to  the  claim  of  damages  in  question. 

8.  C.  REID,  U.  S.  N. 

Besworn  to  and  subscribed  before  me,  this  16th  day  of  April,  1856. 

CHARLES  A.  MAY, 
Commissioner  for  U.  8.  Court  of  Claims, 


State  of  New  York,         ) 
City  and  County  of  New  York,  \    * 

Be  it  remembered,  that  on  this  15th  day  of  April,  1856,  before  me, 
a  commissioner  for  the  United  States  Court  of  Claims,  duly  appointed 
by  said  Court  in  'pursuance  of  an  act  of  Congress  entitled  ''An  aot 
for  the  establishment  ol  a  court  for  the  investigation  of  claims  against 
the  United  States,"  passed  February  24,  1855,  duly  appeared  Samuel 
C.  Beid,  a  witness  on  the  part  of  the  claimants  in  a  certain  action 
pending  in  the  Court  of  Claims  of  the  United  States,  wherein  Samuel 
C.  Beid  and  others  are  claimants  against  the  United  States ;  said 
witness  having  been  by  me  first  duly  sworn  to  tell  the  truth,  testified 
and  deposed  as  follows,  to  wit : 

Said  witness  being  cross-examined,  testified: 

The  estimate,  contained  in  schedule  B,  of  my  individual  property  is 
made,  from  my  own  knowledge,  of  what  I  actually  had  when  I  went  to 
sea  in  the  brig  General  Armstrong.  I  recollect  that  the  regulationfl 
of  the  navy  as  to  outfits  of  officers  and  men,  were  complied  with  by 
the  officers  and  men  in  the  brig  General  Armstrong.  When  we  sailed 
there  was  an  examination  made  of  the  outfits  of  the  officers  and  men, 
and  they  complied  with  the  regulations  of  the  navy.  All  the  clothing 
and  outfits  of  the  officers  and  men  were  lost  or  destroyed,  except  what 
they  had  on.  The  estimate,  marked  B,  includes  all  their  clothing, 
including  what  they  had  on.     We  landed  at  St,  Mary'Sj  Florida,  from 
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tb.e  island  of  Amelia,  by  means  of  small  boats.  We  travelled  from 
St.  Mary's  to  Savannab,  partly  by  private  and  partly  by  public  con- 
veyances, as  we  had  opportunities  ;  and  from  Savannab  to  New  York 
by  stage  wagons.  We  were  three  or  four  weeks  getting  from  St. 
Mary's  to  New  York  city  ;  the  delays  were  frequent  on  the  route.  I 
liave  no  positive  recollection  of  the  exact  expenses  of  travelling  from 
St.  Mary's  to  New  York.  I  travelled  with  most  of  the  officers  on  the 
journey  who  travelled  with  other  stage  wagons.  The  estimated  values 
of  the  articles  of  the  officers  and  crew  are  a  fair  valuation  at  the  then 
existing  prices.  The  item  of  one  hundred  and  fifty  dollars  for  books 
and  charts  is  a  fair  estimate  for  books  and  charts  necessary  for  the 
voyage.  The  officers  and  crew  named  in  estimate  marked  B,  were  all 
on  board  at  the  time  of  the  destruction  of  the  brig« 

S.  C.  REID. 

The  above  cross-examination  taken  and  subscribed  before  me,  this 
15th  day  of  April,  1856. 

CHAELES  A.  MAY, 
Commissioner  for  United  States  Court  of  Claims. 


State  op  Nbw  York,       ) 
City  and  County  of  New  Torky  \     * 

Be  it  remembered,  that  on  this  25th  day  of  April,  1866,  before  me,  a 
commissioner  for  the  United  States  Court  of  Claims,  duly  appointed 
by  said  Court  in  pursuance  of  an  act  of  Congress  entitled  ''  An  act 
to  establish  a  court  for  the  investigation  of  claims  against  the  United 
States,"  passed  February  24,  1855,  duly  appeared  Benjamin  F.  De- 
lano, a  witness  on  the  part  of  the  claimants  in  a  certain  action  pend- 
ing in  said  Court,  wherein  Samuel  C.  Beid  and  others  are  claimants 
against  the  United  States  ;  said  witness  being  first  duly  sworn  to  tell 
the  truth,  testified  as  follows,  to  wit: 

Benjamin  F.  Delano,  being  first  duly  sworn,  deposed  as  follows :  I 
am  naval  constructor  in  the  employ  of  the  United  States  government ; 
I  have  heard  of  a  vessel  called  the  General  Armstrong. 

Question.  What  would  be  the  cost  of  a  brig  of  246  tons,  built  and 
fitted  as  a  man-of-war,  of  the  best  materials,  coppered  and  copper- 
fastened,  built  in  the  port  of  New  York,  with  all  her  necessary  equip- 
ments  for  a  brig-of  war,  and  built  in  the  year  1813  ? 

Answer.  My  o{)inion  is  she  would  cost  one  hundred  dollars  per  ton, 
ready  for  sea  service. 

Question.  If  the  armament  of  such  a  vessel  consisted  of  six  long 
nine-pounders,  a  pivot  gun  being  a  48-pounder,  with  the  usual  quan- 
tity of  muskets,  pistols,  cutlasses,  boarding  pikes,  boarding  caps  and 
swords,  including  the  necessary  equipments  for  the  guns,  the  crew 
being  one  hundred  officers  and  men — what,  in  your  opinion,  would 
such  an  armament  cost  in  the  year  1813  ? 
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Answer.  I  am  of  the  opinion  such  an  armament  wonld  cost^  in  the 
year  1813,  five  thousand  dollars. 

B.  F.  DELANO. 

Sworn  and  snbscrihed  before  me,  this  25th  day  of  April,  1856. 

CHAELES  A.  MAY, 
CirnimUsumer  for  the  United  States  Court  of  Claims. 

Said  witness  being  cross-examined,  testified  : 

Question.  Were  you  acquainted  with  the  cost  of  building  Teasels 
and  furnishing  armaments  in  New  York  in  the  year  1813  ? 

Answer.  I  was  not. 

Question.  From  what  is  your  present  information  derived  ? 

Answer.  My  present  information  is  derived  from  being  actively  em- 
ployed in  building  and  repairing  ships  for  the  last  twenty-five  years, 
both  for  the  merchant  service  and  the  government.  The  answer  to 
my  direct  interrogatories  is  based  on  the  supposition  that  the  cost  of 
building  such  a  vessel  in  1813  was  the  same  as  it  is  now  ;  I  have  no 
personal  knowledge  of  this  particular  vessel. 

B.  F.  DELANO. 

Sworn  and  subscribed  before  me,  this  25th  day  of  April,  1856. 

CHARLES  A.  MAY, 
Commisaumer  for  United  States  Court  of  Claims. 


State  of  New  York,         ) 
City  and  County  of  New  Tork^  )    * 

Be  it  remembered,  that  on  this  28th  day  of  April,  1856,  before  me, 
a  commissioner  for  the  United  States  Court  of  Claims,  duly  appointed 
by  said  Court  in  pursuance  of  an  act  of  Congress  entitled  '^  An  act  for 
the  establishment  of  a  court  for  the  investigation  of  claims  against 
the  United  States,"  passed  February  24,  1855,  duly  appeared  Samuel 
C.  Beid,  a  witness  on  the  part  of  the  claimants  in  a  certain  action 
pending  in  the  Court  of  Claims  of  the  United  States,  wherein  Samuel 
C.  Beid  and  others  are  claimants  against  the  United  States ;  said  wit- 
ness being  by  me  first  duly  sworn,  did  depose  and  testify  as  follows, 
to  wit: 

Samuel  C.  Beid,  being  duly  sworn,  deposed  as  fviUows :  I  first  took 
charge  of  the  vessel  called  the  General  Armstrong  about  the  first  of 
August,  1814.  She  was,  at  the  time  I  took  command,  a  schooner,  and 
I  altered  her  into  a  brig ;  she  was  of  the  burden  of  two  hundred 
and  forty-six  tons ;  when  I  took  charge  of  her  she  was  refitted  in 
every  particular,  and  new  coppered,  new  spars,  sails,  and  rigging, 
except  the  mainmast,  that  was  shortened  ;  she  had  her  armament  on 
board  when  I  first  took  charge  of  her.  The  materials  which  were 
used  on  her  being  refitted  were  the  best  that  could  be  obtained,  she 
being  fitted  for  a  war  vessel.  When  I  first  took  charge  of  the  vessel 
called  the  General  Armstrong  as  a  schooner,  I  suppose  she  was  then 
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worth  thirty-five  thoasand  dollars,  exclusive  of  her  armament;  I 
estimate  her  armament  as  then  being  worth  between  four  and  five 
thoasand  dollars  ;  I  was  well  acquainted  with  clipper  vessels  of  that 
class  at  the  time ;  I  had  previously  commanded  clipper  vessels  of  that 
class  during  the  war.  In  1812  I  took  command  of  the  schooner  Spark, 
and  I  also  commanded  the  brig  Boxer,  of  the  burden  of  three  hun- 
dred and  twenty-five  tons  ;  her  value  with  her  outfit  was  estimated 
at  $46,000.  The  brig  Boxer  was  built  of  the  same  material  as  the 
General  Armstrong  ;  I  do  not  consider  the  brig  Boxer  superior  to  the 
brig  Q^neral  Armstrong.  When  I  took  charge  of  the  brig  General 
Armstrong,  her  matericLi,  and  armament,  and  outfit  were  equal  to,  if 
not  superior  to  any  vessel  fitted  out  at  New  York.  I  superintended 
the  fitting  out  of  this  vessel  in  every  particular.  When  the  brig 
General  Armstrong  left  New  York  her  outfits  were  worth  about  fifteen 
thousand  dollari^.  This  was  about  the  cost,  from  my  having  seen  and 
approved  the  bills.  It  is  usually  customary  for  sea  captains,  when 
superintending  the  outfit  of  vessels,  to  inspect  and  approve  the  bills 
rendered  therefor.  The  value  of  the  brig  General  Armstrong  was 
her  value  as  a  schooner,  adding  the  expense  of  her  outfit,  being 
fifteen  thousand  dollars  added  to  her  value  as  a  schooner.  These  out- 
fits included  new  books,  charts,  instruments,  exclusive  of  my  own 
private  charts  and  instruments,  and  advances  to  the  seamen  ;  also  the 
provision  for  the  cruise,  and  her  powder  and  shot.  When  the  brig 
General  Armstrong  left  the  port  of  New  York  in  August,  1814,  had 
no  certificate  of  registry  from  the  custom-house,  being  an  armed 
vessel.  The  brig  General  Armstrong  had  no  certificate  of  registry. 
because  she  was  commissioned  by  the  President  as  a  private  armea 
vessel.  I  knew  all  the  stockholders  of  that  vessel.  The  paper 
shown  me  contains  a  true  list  of  the  stockholders  of  that  vessel. — 
(Paper  marked  Exhibit  '*  G,"  and  annexed  to  this  deposition.)  There 
were  thirty  shares  in  the  vessel. 

8.  C.  REID. 

Subscribed  and  sworn  before  me,  this  28th  day  of  April,  1856. 

CHARLES  A.  MAY, 
Commissioner  for  Court  of  Claims. 

Said  witness  being  cross-examined  by  counsel  on  the  part  of  gov- 
ernment, testified: 

Question.  What  interest  have  you  in  this  claim  on  the  government? 

Answer.  I  have  none,  I  assigned  it  to  my  son  ;  I  did  so  some  years 
ago ;  some  ten  or  fifteen  years  ago. 

Question.  What  interest  did  you  transfer  to  your  son  ? 

Answer.  I  had  an  assignment  from  the  owners  in  this  way ;  that 
they  were  to  assign  to  me  the  whole  claim,  if  any  should  be  obtained 
from  government,  upon  condition  that  I  should  have  one  half  of 
what  should  be  received  from  the  government,  and  prosecute  the  claim 
at  my  expense.  The  claim  I  transferred  to  my  son  was  the  assignment 
I  received  from  those  parties ;  it  was  to  my  son,  Samuel  C.  Beid,  jr. 
I  had  no  interest  in  the  vessel  at  the  time  she  was  destroyed,  or  at 
any  other  time.    The  rate  oi  my  compensation  was  sixteen  shares,  the 
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whole  nnmber  of  shares  being  one  hundred  and  thirty-five,  or  there- 
abouts, in  all  prizes  we  should  capture. 

I  haye  a  resulting  interest  in  the  event  of  a  favorable  decision  for 
the  claimants.  The  brig  Samuel  Armstrong  was  built  in  October 
1812.  By  her  armament  I  mean  her  great  guns^  musketrj,  boarding 
pikes,  small  arms^  pistols,  rammers,  sponges,  steel  leather  caps  for 
boarding,  passing  boxes  for  cartridges  and  shot.  The  outfits  which 
were  put  to  her  after  she  was  altered  from  a  schooner  to  a  brig  con- 
sisted of  caulking,  coppering,  new  rigging,  new  spars,  new  sails,  pro- 
visions, stores,  boats,  cordage,  paying  ship  carpenter's  bill,  black- 
smiths and  painters  and  joiners,  and  monies  advanced  to  the  ofiBcers 
and  crew.  The  coppermg  was  about  two  thousand  dollars,  the 
amount  advanced  to  the  officers  and  crew  was  about  fifteen  hundred 
or  two  thousand  dollars.  This  is  not  an  estimate  from  an  actual  cal- 
culation of  the  value  of  each  item.  At  the  time  I  took  charge  of  this 
vessel  I  was  not  aware  of  her  actual  cost,  except  by  her  comparative 
value  with  other  vessels  of  the  same  class  whose  value  I  knew.  1 
knew  Jenkins  &  Haines.  They  would  know  what  her  value  was, 
that  is,  the  value  of  the  vessel,  her  outfit  and  armament.  They  are 
correct  merchants.  I  am  now  seventy-three  years  of  a^e.  The  Gen- 
eral Armstrong  was  superior  to  other  vessels  in  her  sailing  qualities 
and  in  her  bulwarks  ;  she  was  superior  to  the  Boxer  in  those  respecta. 
I  can  specify  no  other  respects  in  which  she  was  superior.  When  I 
say  I  have  no  interest  in  this  claim,  I  mean  no  claim  in  the  vessel, 
and  do  not  include  the  claim  for  my  own  private  effects.  This  was 
about  six  weeks  preparing  for  sea. 

B.  C.  REID. 

Subscribed  and  sworn  to  before  me,  this  28th  day  of  April,  1856. 

CHARLES  A.  MAT, 
Commissumer/or  United  StcUea  Court  of  Claims. 

The  witness,  Samuel  C.  Reid,  being  Airiher  examined,  says  that,  I 
desire  to  explain  my  former  testimony  as  to  the  value  of  the  brig 
General  Armstrong  and  her  outfit  and  her  armament.  I  stated  in  my 
previous  examination  that  she  was  worth  thirty-five  thousand  dollars 
as  a  schooner.  I  now  state  that  I  was  sent  for  by  Jenkins  &  Haines, 
the  agents^  in  the  year  1816,  the  month  of  December,  as  appears  by 
my  journal,  to  come  to  their  office,  when  they  paid  me  $300,  with 
instructions  to  go  to  Washington  to  prosecute  the  claim  for  the  loss  of 
the  brig  General  Armstrong;  at  the  same  time  I  was  told  and  understood 
that  the  claim  to  be  made  was  forty-two  thousand  dollars,  that  is, 
twenty-seven  thousand  dollars,  the  value  of  the  vessel,  and  fifteen 
thousand  dollars,  the  value  of  her  outfit ;  this  amount  I  consider  as 

ferfectly  correct  and  just,  being  taken  from  the  books  at  that  time. 
n  this  estimate  of  forty-two  thousand  dollars  the  armament  was 
included  in  the  value  of  the  vessel. 

S.  0.  REID. 

Subscribed  and  sworn  to  before  me,  this  28th  day  of  April,  1856. 

CHARLES  A.  MAY, 
Commtsrian/er  of  Court  of  Claims. 
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Statb  op  Nkw  Tore,         ) 
City  and  Gounty  of  New  Tork,  J  **• 

Be  it  remembered  that,  on  this  26tli  day  of  Aprils  1856,  before  me,  a 
commissioner  for  the  United  States  Court  of  Claims,  duly  appointed 
by  said  Court,  in  pursuance  of  an  act  entitled  ^^  An  act  to  establisn  a  court 
for  the  investigation  of  claims  against  the  United  States,"  passed 
February  24,  1856,  duly  appeared  Joseph  Tinkham,  a  witness  on  the 
part  of  the  claimants  in  a  certain  action  pending  in  the  Court  of 
Claims,  wherein  Samuel  C.  Beid  and  others  are  claimants  against  the 
United  States;  said  witness  being  duly  sworn  testified  as  follows,  to  wit : 

Joseph  Tinkham, being  sworn  for  claimants,  testified  as  follows: 
I  am  a  marine  surveyor  and  shipmaster ;  I  am  sixtynseven  years  of 
age  ;  I  have  been  a  marine  surveyor  thirteen  years ;  during  that  time 
I  have  been  engaged  surveying  ships  and  cargoes  nearly  every  day, 
except  Sundays ;  I  am  conversant  with  the  value  of  ships  now,  and 
their  outfit,  and  have  been  for  fifty  years ;  I  knew  the  brig  Qeneral 
Armstrong ;  I  have  frequently  been  on  board  of  her  when  she  was 
fitting  out ;  I  have  been  on  board  of  her  when  she  was  a  schooner,  and 
when  she  was  a  brig ;  I  saw  the  General  Armstrong  when  Captain 
Beid  was  altering  her  from  a  schooner  to  a  brig ;  that  was  in  the 
year  1814  ;  I  should  think  a  vessel  like  the  brig  General  Armstrong 
would  be  worth,  at  that  time,  from  seventy-five  to  one  hundred 
dollars  a  ton  ;  she  was  something  less  than  three  hundred  tons  ;  this 
value  does  not  include  her  armament  or  outfit,  being  merely  her  hull 
and  rigging ;  I  value  her  armament^  at  the  time  she  sailed,  at  from  five 
to  seven  thousand  dollars. 

Question.  What  would  be  the  cost,  at  the  time  the  brig  General 
Armstrong  sailed  from  the  port  of  New  York,  in  the  year  1814,  of  her 
outfit,  conHisting  of  her  stores  and  provisions,  her  ammunition,  ad- 
vance to  men  and  officers,  cabin  and  ship  stores,  extra  sails,  rigging 
and  cordage,  pilotaee  and  wharfase,  &c.  ? 

Answer.  I  should  think,  from  the  prices  at  th .  t  time,  the  cost  and 
expense  of  outfit  would  be  from  twentv-five  to  thirty  thousand  dollars. 

Question  What  would  you  think  her  value  to  have  been,  at  a  fair 
estimate  at  that  time  of  the  vessel^  including  her  outfit,  at  the  time 
she  sailed  from  New  York? 

Answer.  I  should  think,  at  the  time  she  sailed,  her  true  value,  in- 
cluding outfits  and  armament,  to  have  been  sixty  thousand  dollars. 

JOSEPH  TINKHAM. 

Subscribed  and  sworn  before  me,  this  26th  day  of  April,  1856. 

CHARLES  A.  MAY, 
Commissioner  for  U.  S.  Court  of  Claims. 

Said  witness,  being  cross-examined,  said:  I  do  not  pretend  to 
know  what  her  actual  outfit  was,  not  having  seen  the  bilb ;  I  judse 
from  my  general  knowledge  of  vessels  and  their  outfits  at  the 
time ;  I  saw  this  vessel  building  at  the  time ;  I  saw  her  nearly 
every  day  while  she'  was  building ;  I  know  her  actual  value  from 
having  seen  her ;  I  knew  the  vessel  when  she  was  commenced, 
and  saw  her  nearly  every  day  while  she  was  building ;  the  cost 
of  building  such  vessels  was  much  higher  then  than   now ;  the 
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cost  of  imported  materials  was  higher  then,  and  the  labor  and  timber 
was  lower  thep  ;  my  estimate  of  her  armament  is  not  based  on  actoal 
knowledge,  but  from  having  a  general  knowledge  of  the  cost  of  arma- 
ments; the  brig,  I  think,  was  built  in  the  early  part  of  1813,  and  she 
had  been  two  or  three  voyages  before  Captain  Beid  took  her ;  tlie 
alteration  from  a  schooner  to  a  brig  rendered  her  more  valuable. 

JOSEPH  TINKHAM. 

Subscribed  and  sworn  before  me,  this  26th  day  of  April,  1856. 

CHARLES  A.  MAY, 
Ccmmimoner  for  TJ,  8.  Court  of  Claims. 


State  op  New  York,         ) 
City  and  County  of  NewYork^    )  ' 

Be  it  remembered,  that  on  this  16th  day  of  April,  1856,  before  a  com- 
missioner for  the  United  States  Court  of  Claims,  duly  appointed  by  said 
Court,  in  pursuance  of  an  act  of  Congress,  entitled  '^  An  act  to  establish 
a  court,  for  the  investigation  of  claims  against  the  United  States," 
ipassed  February  24,  1855,  duly  appeared  Henry  Coit,  a  witness  on 
'the  part  of  the  claimants  in  a  certain  action  pending  in  said  Coart, 
wherein  Samuel  C.  Beid  and  others  are  claimants  against  the  United 
•States  ;  said  witness,  being  first  duly  sworn,  testified  as  follows,  to  wit : 

I  reside  in  the  city  of  New  York  ;  I  am  seventy  years  of  age ;  I  am 
a  merchant ;  I  knew  the  privateer  brig  Greneral  Armstrong ;  she  was 
built  by  Adam  &  Noah  Brown,  ship  builders  of  New  York  ;  she  was 
contracted  to  be  built  for  the  sum  of  twenty-eight  thousand  dollars, 
which  is  according  to  the  books  of  Jenkins  &  Havens,  who  were  the 
agents  and  part  owners  of  the  vessel.  According  to  the  books  of  that 
firm,  the  outfit  of  the  brig  Q^neral  Armstrong,  at  the  time  she  sailed 
from  New  York,  in  command  of  Captain  Beid,  was  about  fifteen  thou- 
sand dollars. 

I  knew  the  firm  of  Jenkins  &  Havens  very  well ;  they  stood  high  as 
fair,  honorable,  and  correct  merchants.  Bensselaer  Havens,  who  was  one 
'Of  said  firm,  and  who,  I  believe,  testified  to  the  original  cost  and  outfit 
of  said  brig  General  Armstrong,  was  a  fair,  upright,  and  correct  man, 
and  any  statement  that  he  would  have  made  under  oath  would  been- 
•titled  to  the  fullest  belief. 

I  was  one  of  the  original  stockholders  of  siid  brig  General  Arm- 
strong at  the  time  she  was  commanded  by  Captain  Beid.  The  sum  of 
forty-two  thousand  dollars,  as  testified  to  by  Mr.  Havens,  as  the  cost 
and  outfit  of  said  brig  General  Armstrong,  I  consider  as  a  very  rea- 
sonable and  fair  charge.  A  privateer  of  that  class,  in  my  opinion, 
could  not  be  fitted  out  at  this  day  or  built  tor  twice  that  sum. 

HENBY  COIT. 

Direct  testimony  taken,  subscribed,  sworn  to  before  me,  this  16th 
.day  of  April,  1856. 

CHABLES  A.  MAY, 
Commimoner  of  the  Court  of  Clams. 
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Said  witness  being  cross-examined,  testified : 

I  still  retain  an  interest  in  the  claim  on  the  gov^ernment  of  the 
United  States  in  this  way :  I  transferred  my  claim  to  Captain  8.  C. 
Beid^  with  the  understanding  that  he  was  to  pay  back  to  me  one  half 
of  what  he  may  recover  from  the  government. 

Question.  Have  you  any  personal  knowledge  of  the  cost  of  the  brig 
General  Armstrong  to  the  stockholders  ? 

Answer.  I  paid  my  proportion,  holding  two  shares  in  the  cost  and 
outfit  of  the  vessel ;  I  cannot  remember  the  amount  that  I  paid  ;  I  have 
no  recollection  thereof.  I  have  seen  the  amount  of  Jenkins  & 
Havens,  and  believe  them  to  be  correct.  I  have  no  other  recollection 
than  that  my  books  were  burnt  up.  I  think  the  vessel  was  built  for 
the  stockholders.  I  cannot  say  how  old  she  was  when  she  was  de- 
stroyed ;  I  think,  two  or  three  years  old.  I  was  a  commission  mer- 
chant at  the  time ;  I  have  been  in  shipping  business  ever  since,  and. 
have  owned  and  fitted  many  vessels  out.  I  cannot  say  whether  I  was 
an  owner  in  any  other  vessel  but  this  at  that  time.  I  was  acquainted 
with  the  value  of  vessels  and  outfits,  at  that  time,  at  the  port  of  New 
York.  I  have  been  on  board  of  the  brig  General  Armstrong  at  the 
time  she  was  fitting  out ;  I  saw  her  armament ;  I  saw  a  big  gun 
amidships.  My  estimate  of  the  value  of  the  outfit  of  the  brig  General 
Armstrong  is  based  upon  what  I  knew  must  have  been  necessary  for 
a  vessel  of  her  class  for  a  six  months'  cruise.  I  cannot  specify  from 
actual  knowledge  what  her  outfit  consisted  of  on  that  voyage. 

HENEY  COIT. 

Cross-examination  taken,  subscribed  and  sworn  to  before  me,  this 
16th  day  of  April,  1856. 

CHARLES  A.  MAT, 
Commissioner  far  V.  8.  Court  of  Claims. 


Examination  of  Henry  CoU  resumed. 

Deponent  being  shown  a  document  containing  the  assignment  of 
the  stockholders  in  the  brig  General  Armstrong,  dated  1836,  to  Sam- 
nel  C.  Reid,  and  marked  exhibit  X,  says,  the  signature  of  Henry  Coit 
attached  thereto  is  my  original  signature ;  and  I  believe  the  other 
signatures  thereto  attached  are  genuine.  I  knew  Rensselaer  Havens 
and  Frederick  Jenkins,  composing  the  former  firm  of  Havens  & 
Jenkins,  who  were  part  owners  and  agents  of  thie  brig  General  Arm- 
strong— they  are  both  doad. 

Deponent  being  shown  a  list  of  the  stockholders  of  said  brig  Gen- 
eral Armstrong,  marked  exhibit  ^^T,"  hereto  annexed,  says,  said  list 
of  stockholders,  I  believe^  is  correct,  and  I  knew  the  most  of  them 
personally. 

HENRY  COIT. 

Sworn  and  subscribed  before  me,  this  28th  day  of  April,  1856. 

CHARLES  A.  MAY, 
Commissioner  for  U.  8,  Court  of  Claims. 
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EXHIBIT  B. 

EsttmcUe  of  the  losses  snstained  by  the  captain  j  qfioersj  and  creWy  of  the 
Uxte  private  armed  brig  Oeneral  Jrmstrongy  of  New  York,  captured 
and  destroyed  by  a  British  fieet^  in  the  port  of  Fayal^  on  the  2*lth 
day  of  September,  A.  D.  1814, 

Estimated  Iosb  of  Captain  Samuel  C.  Beid,  who  commanded  said 
brig  at  the  time  of  her  capture  and  destruction. 

Two  dress  coats $60  00 

Two  dress  pants 20  00 

Four  dress  vests 20  00 

One  pea  coat 20  00 

One  pea  jacket 16  00 

Six  woollen  undershirts 12  00 

Six  woollen  drawers 12  00 

Two  dozen  shirts .- 72  00 

Two  pair  cloth  trowsers 16  00 

Six  pair  duck  trowsers 12  00 

Threepair  hoots 18  00 

Six  pair  woollen  stockings 3  00 

Twelve  pair  cotton  stockings 3  00 

Two  pair  shoes 6  00 

Two  hats. 12  00 

Two  dozen  towels 6  00 

Bed  and  bedding 30  00 

Two  dozen  pocket  handkerchiefii 24  00 

One  dozen  neckerchiefs 15  00 

One  suit  of  uniform 150  00 

One  sextant 60  00 

Books,  charts,  &c 150  00 

Travelling  expenses  from  Amelia  island  to  new  York 300  00 

1,037  00 

Interest,  at  6  per  cent.,  for  forty-two  years 2^613  24 

Captain  Beid's  claim 3,650  ii 

Estimated  loss  of  (10)  first  dass  offioersj  viis: 

Frederick  A.  Worth,  first  lieutenant. 
A.  0.  Williams,  second  lieutenant. 
Bobert  Johnson,  third  lieutenant. 
Bobert  Allyn,  captain  of  marines. 
John  Brosnaham,  surgeon. 
Benjamin  Starks,  sailing  master. 
J.  C.  Davis,  prize  master. 
Thomas  Parsons,  prise  master. 
Peter  Tyson,  prize  master. 
Eliphalet  Shemeld,  prise  oiastart 
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Twodress  coats ,  |60  00 

Two  dress  pants 20  00 

Four  dress  vesta 20  00 

One  pea  coat 20  00 

One  pea  jacket 16  00 

Six  woollen  under  shirts 12  00 

Six  woollen  drawers 12  00 

Two  dozen  shirts 72  00 

Two  pair  cloth  trowsers 16  00 

Six  pair  duck  trowsers 12  00 

Three  pair  boots 18  00 

Six  pair  woollen  stockings 3  00 

One  dozen  cotton  stockings 3  00 

Two  pair  shoes 6  00 

Two  hats 6  00 

One  dozen  towels 3  00 

Bed  and  bedding 25  00 

One  dozen  pocket  handkerchief 16  00 

One  dozen  neckerchiefs 15  00 

Onc'suitof  uniform 125  00 

Books,  charts,  &o 50  00 

One  quadrant • 30  00 

Amount  of  each  officer's  loss 559  00 

Travelling  expenses  from  Amelia  island  to  New  York,  each  300  00 

859  00 

Interest  for  forty-two  years 2,164  68 

Claim  of  each  first  class  officer 3,023  68 


Estimated  hee  of  the  (1*7)  petty  officers^  viz  : 

William  Forbes,  gunner. 
John  Adams,  boatswain. 
John  Campbell,  carpenter. 
William  Fleming,  sailmaker. 
John  Wilson,  boatswain's  mate. 
John  Bliffht,  boatswain's  mate. 
John  Hall,  quartermaster. 
Henry  Demmg  gunner's  mate. 
B.  Hammond,  quartermaster. 
Wm.  Y.  Aikin,  carpenter's  mate. 
Wm.  Bishop,  ship's  steward. 
Wm.  Whitmore,  armorer. 
Isaac  Post,  ship's  cook. 
William  Oamp,  eabin  steward. 
Peter  Johnson,  master's  mate. 
Levi  King,  quartermaster. 
John  C.  Bowne,  sergeant  of  marines. 
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Two  cloth  jackets $21  00 

Two  pair  pants 14  00 

One  monkey  jacket 10  00 

One  pea  jacket 15  00 

Four  flannel  shirts 8  00 

Two  flannel  undershirts 3  00 

Four  pair  drawers 6  00 

Six  white  shirts 18  00 

Six  colored  shirts 7  60 

Six  pair  duck  trowsers 7  50 

Two  vests 6  00 

Two  pair  boots 10  00 

Two  pairshoes * 4  00 

Three  neckerchiefs 3  00 

Six  handkerchiefs 4  00 

Four  pair  stockings 2  00 

One  hat 4  00 

One  cap 2  00 

One  hammock  and  bag 3  00 

Bed,  bedding,  and  mess  articles 60  00 

Amount  of  each  petty  officer'sloss 198  00 

Travelling  expenses  from  Amelia  Island  to  New  York,  each.  150  00 

348  00 

Interest  at  6  per  cent,  for  42  years 8*76  96 

Each  petty  officer's  claim 1,224  96 


Estimated  loss  of  the  seamen  of  the  hrig  Oeneral  Armstrong j  third  doss, 

48  in  number. 


One  blue  jacket  and  trowsers $16  00 

One  pea  jacket 12  00 

One  monkey  jacket 8  00 

Four  flannel  shirts 8  00 

Four  pair  drawers 6  00 

Four  duck  frocks 7  00 

Four  duck  trowsers 6  00 

Two  cloth  trowsers 8  00 

Four  pair  socks 1  60 

Two  neckerchiefs 2  50 

Four  handkerchiefs • »...  2  00 

Two  hats  and  cap 4  00 

Two  pair  boots 8  00 

One  pair  shoes 2  25 

Three  knives 1  00 

Two  spoons , 50 
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Mess  pan  and  pot «  $1  00 

Bed  and  bedding 10  00 

Losses  sustained  by  eacb 102  75 

Travelling  expenses  from  Amelia  island  to  New  York 100  00 

202  75 
Interest,  at  6  per  cent.,  for  42  years 510  72 

Claim  of  each  sailor 713  47 

Estimated  loss  of  the  landsmen  and  boys  of  said  hrig^  14  in  number  y  Uh 

class. 

Say  three-fourths  of  a  seaman's  loss,  making  each $76  00 

Travelling  expenses  from  Amelia  island  to  New  York....         100  00 

1Y6  00 
Interest,  at  6  per  cent. ,  for  42  years 443  62 


• 


Claim  of  each  landsman  and  boy '   619  52 

BecapUvlaiion. 

Claim  of  Captain  Beid,  with  interest $3,650  24 

First  class,  ten  officers 30,236  80 

Second  class,  seventeen  officers 20,824  00 

Third  class,  forty-eight  seamen 34,246  56 

Fourth  class,  fourteen  landsmen  and  boys 8,673  28 

Total  amount  for  officers  and  crew $97,631  20 


State  op  New  York,       ) 
City  and  County  of  New  lork^  \     ' 

On  this  ninth  day  of  April,  1856,  personally  appeared  before  me, 
Charles  A.  May,  a  commissioner  duly  appointed  by  the  United  States 
Court  of  Claims,  Samuel  C.  Beid,  who,  being  duly  sworn,  made  oath 
that  the  foregoing  statement  and  estimates  of  the  value  of  the  articles 
therein  named,  consisting  of  the  outfit  of  the  officers  and  crew  of  the 
late  private  armed  brig  General  Armstrong,  destroyed  by  a  British 
fleet  in  the  port  of  Fayal,  in  1814,  are  true  and  correct,  and  that  the 
estimate  of  charges  for  the  travelling  expenses  from  Amelia  island  to  New 
York  is  about  the  amount,  and  is  a  fair  estimate  of  the  money  expended 
by  said  officers  and  crew  during  said  journey  for  the  actual  travel- 
ling expenses  from  said  Amelia  island  to  New  York. 

S.  C.  BEID. 

Sworn  and  subscribed  before  me,  this  9th  day  of  April,  1856. 

CHABLE8  A.  MAY, 
Commissioner  for  the  U.  8.  Court  of  Claims. 
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DisTRrcT  OP  Columbia,  If^^. 

On  this  ninth  day  of  May,  A.  D.  1856,  personally  came  James 
Benson,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  trath,  the  whole  trath,  and  nothing  but  the  trnth,  the 
questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner,  and  then  proposed  by  him  to  the  witness;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  pres- 
ence of  the  witness,  who  then  subscribed  the  deposition  in  the  presence 
of  the  commissioner. 

The  deposition  of  Jamea  BeMon^  taken  at  the  request  of(ke  dUtxmanfs  of 
the  brig  General  Armstrong,  to  he  used  in  the  investigation  of  a  daim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in  the 
name  of  'Hhe  claimants  of  the  brig  General  Armstrong  vs.  the  United 
States." 

General  interrogatory  by  the  commissioner :  What  is  your  name, 
occupation,  age,  and  where  have  you  resided  during  the  past  year  ? 
Are  you  related  to  the  claimants,  or  any  of  them,  and  haveb  you  any 
interest,  direct  or  indirect,  in  the  claim  in  question  ? 

Answer.  My  name  is  James  Benson ;  aged  sixty-seven  years ;  bom 
in  Massachusetts ;  a  sailor  all  my  life,  and  have  resided  during  the 

i)ast  year  on  Staten  Island,  in  the  State  of  Kew  York.  I  am  not  re- 
ated  to  any  of  the  other  claimants,  but  I  have  an  interest  in  the 
claim  myself,  for  personal  property  lost  on  board  the  brig  General 
Armstrong. 

Interrogatory  first.  Were  you  or  not  a  sailor  on  board  the  said  brig, 
and  did  you  not  sign  the  shipping  articles  for  the  cruise  of  said  vessel 
at  the  time  she  left  the  port  of  New  York,  on  the  9th  of  August, 
1814,  and  were  you  not  on  board  of  said  brig  at  and  during  her  en- 
gagement with  the  boats  of  an  English  squadron  on  the  26th  and 
27th  days  of  September,  1814,  at  the  island  of  Fayal  ? 

Answer.  I  was  a  sailor  on  said  brig,  and  did  sign  the  shipping 
articles  at  the  time  mentioned,  and  was  on  board  the  brig  at  and 
during  the  engagement. 

Interrogatory  second.  What  lead  to  the  conflict  between  the  boats 
of  the  English  fleet  and  said  brig  General  Armstrong  ? 

Answer.  Soon  after  our  arrival  in  said  port,  on  the  26th  of  Septem- 
ber, 1814,  the  British  brig  Oarnation,  belonging  to  the  fleet  com- 
manded by  Captain  Lloyd,  hove  in  sight,  and  came  to  an  anchor  in 
the  roadstead,  and  was  soon  after  allowed  by  the  Plantagenet,  a 
'74-gun  ship,  and  the  Beta  frigate  of  the  British  navy.  Some  time 
after  sunset  we  saw  boats  approaching  from  the  Carnation ;  as  they 
came  near.  Captain  Beed  nailed  them  twice,  successively,  ^^  boats 
ahoyT'  Beceiving  no  answer,  he  then  said,  '^you  had  better  keep 
off."  They  answered,  ^'keep  on  thinking  so."  They  continued  to 
approach,  two  boats  on  the  larboard  quarter,  and  one  on  the  star- 
board quarter,  and  another  in  the  rear  of  thene.  As  they  came  up 
they  hooked  with  their  boat  hooks  on  to  ridge  ropes  over  the  ham- 
mock nettings,  to  haul  alongside.    At  this  time  I  was  standing  on 
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the  starboard  side  of  the  quarter  deck,  near  the  mainmafit,  in  a  posi- 
tion so  that  I  could  see  and  hear  everything.  At  the  time  the  boats 
hooked  on  to  the  hammock  nettings,  they  immediately  opened  a  fire 
with  musketry,  which  was  almost  simultaneously  returned  by  one  of 
our  nine  pounders  and  musketry.  By  this  fire  on  the  part  of  the 
British  boats  one  of  our  men  was  killed,  and  the  first  lieutenant  was 
wounded.  I  saw  this  myself.  Our  fire  being  very  destructive,  the 
boats  retired.  The  British  boat  that  was  astern  of  the  others  did  not 
come  up,  and  was  not  in  this  first  conflict^  and  I  do  not  know  whether 
this  boat  was  armed  or  not ;  she  was  about  fifty  yards  off  astern  of  the 
brig  when  I  saw  her. 

!uiterrogatory  third.  State,  in  brief,  what  took  plaoe  after  this  ? 

Answer.  We  then  warped  in  shore  under  the  guns  of  the  fortress ; 
moored  the  vessel  with  an  anchor  ahead  and  astern,  fast  ashore.  At 
about  12  o'clock  at  night  a  large  fieet  of  boats,  consisting  of  about 
fourteen  or  fifteen  in  number,  from  the  ships  of  the  British  squadron, 
then  made  a  second  attack  upon  our  vessel.  Three  of  these  boats 
were  destroyed  under  the  bow  and  alongside,  and  two  were  captured 
by  us^  filled  with  their  dead  and  wounded,  which  we  carried  to  the 
shore.     The  other  boats  drew  off. 

Interrogatory  fourth.  What  occurred  on  the  morning  of  the  next 
day? 

Answer.  About  daylight  the  next  morning  the  bri^  Carnation  came 
up  within  half  gun  shot  and  commenced  to  cannonade  the  brig  Q«ne- 
ral  Armstrong.  We  returned  the  fire,  but  our  crew,  finding  their  fire 
too  strong,  deserted  the  ship,  and  left  everything  behind  us.  We 
had  no  chance  to  save  our  baggage  or  any  of  our  effects. 

Interrogatory  fifth.  The  deponent  being  shown  a  paper,  herewith, 
marked  exhibit  '^  A,"  containing  an  estimate  of  a  seaman's  outfit  for 
a  private  armed  vessel,  for  a  cruise  of  four  or  six  months,  was  asked 
whether  the  articles  therein  contained  were  those  usual  and  necessary 
for  a  sailor  on  board  a  first  class  armed  vessel  at  that  time  ? 

Answer.  Tes,  they  were. 

Interrogatory  sixth.  Are  not  the  prioes  charged  for  said  articles 
below  their  cost  at  that  time  ? 

Answer.  Yes,  for  at  that  time  a  blue  jacket  and  trowsers  of  cloth 
cost  about  $25,  and  the  other  articles  in  proportion. 

Interrogatory  seventh.  Where  did  the  crew  of  the  said  brig  General 
Armstrong  ffo  after  the  destruction  of  the  brig  ? 

Answer.  Thev  were  sent  by  the  American  consul,  Mr.  Dabney,  in 
8  vessel  to  Amelia  island,  Florida. 

Interrogatory  eighth.  Where  did  the  crew  go  to  from  Amelia 
island  ? 

Answer.  From  Amelia  island  the  crew  dispersed.  I  wanted  to  get 
to  New  York  the  beet  way  I  could,  and  presume  that  the  others  wanted 
to  get  to  the  same  place,  as  we  all  shipped  there. 

Interrogatory  ninth.  What  would  you  estimate  the  cost  of  trav^ 
and  travdUng  expenses,  at  that  time,  of  the  sailors  from  Amelia 
island  to  New  York  ? 

Answer.  It  could  not  have  cost  less  than  one  hundred  dollars. 
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Interrogatory  tenth.  How  many  men  do  you  suppose  were  in  the 
British  boats  that  made  the  second  attack  ? 

Answer.  About  thirty-five  or  forty  men  were  in  each  boat^  making 
in  all  about  five  hundred  and  fifty. 

General  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  this  claim  ?  if  so,  state  it. 

Answer.  I  know  of  nothing  more,  except  that  in  the  whole  trans- 
action we  acted  from  the  beginning  on  the  defensive ;  and  they,  being 
our  enemy,  commenced  the  attack. 

JAMES  BENSON. 

The  adverse  party  did  not  attend,  and  hereunto  is  annexed  an 
agreement  on  the  part  of  the  United  Stat^es  Solicitor. 

A.  AUSTIN  SMITH,  Commissioner. 

Fees  of  witness,  $1  25  ;  commissioner's  fees,  |7  3*7. 


A. 

Estimate  of  a  seaman* s  outfit  /or  the  private  armed  trig  Oeneral  Arm- 
strong j  destroyed  at  Fayol  in  1814. 

One  bluejacket  and  trowers •  $16  00 

One  pea  jacket , , 12  00 

One  monkey  jacket • 8  00 

Foar  flannel  shirts 8  00 

Four  pair  drawers • 6  00 

Four  duck  frocks 7  00 

Four  pair  duck  trowsers 6  00 

Two  pair  cloth  trowsers p 8  00 

Four  pairsocks / 1  60 

Two  neckerchiefs 2  50 

Four  handkerchiefs , 2  00 

Two  hats 3  00 

One  cap 1  00 

Two  pair  boots 8  00 

One  pair  shoes 2  00 

Three  knives  and  two  spoons 1  75 

Messpan  and  pot 1  00 

Hammock  and  bedding 10  00 

102  75 
Travelling  expenses  from  Amelia  island,  Florida,  to  New 

York 100  00 

202  75 


l_^ 
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ik  the  goubt  of  ciaims. 

Claimants  of  the  brig  General  Armstrong  vs.  The  United  States. 

It  is  hereby  agreed  that  the  deposition  of  James  Benson,  one  of  the 
crew  of  said  brig,  be  taken  by  consent  before  A.  Austin  Smith,  esq., 
United  States  commissioner  of  the  Court  of  Claims^  to  be  used  as  evi- 
dence in  the  above  case,  on  Friday,  the  9th  May^  at  3  o'clock  p.  m,, 
1856,  with  notice  to  said  commissioner. 

M.  BLAIR, 
Solicitor  United  States. 
Washington,  May  9,  1856. 


UNITED  STATES  COURT  OF  CLAIMS. 

The  brig  General  Armstrong,  Samuel  C.  Bbid,  et  ale.,  claimants,  vs. 

The  United  States. 

Interrogatories  to  be  propounded  to  Thomas  B.  Parsons,  a  witness 
in  behalf  of  the  claimants  in  the  above  entitled  cause,  whose  deposi- 
tion^ when  taken,  to  be  read  in  evidence  to  establish  the  measure  of 
damages  sustained  by  the  captain,  officers  and  crew  of  said  brig. 

Ist.  Where  do  you  reside  ? 

2d.  How  old  are  you,  and  what  is  your  occupation  ? 

3d.  Were  you  or  not  a  prize  master  on  board  the  late  privateer  brig 
General  Armstrong  at  the  time  of  her  capture  and  destruction  in  the 
port  of  Fayal,  in  the  year  1814  ?  If  yea,  state  by  whom  and  in  what 
manner  she  was  destroyed. 

4th.  Were  not  all,  or  mostly  all  the  effects  of  the  officers  and  crew 
of  said  vessel  lost  or  destroyed  by  her  destruction  ? 

5th.  Look  at  tho  annexed  document,  marked  exhibit  A,  containing 
the  estimated  value  of  the  losses  of  said  captain,  officers  and  crew,  on 
board  said  brig,  and  state  whether  or  not  tne  valuation  and  estimates 
therein  made  are  just  and  reasonable. 

6th.  Are  not  the  articles  therein  named  of  said  captain,  officers  and 
crew  the  usual  articles  which  composed  an  outfit  at  that  time  on  board 
an  armed  vessel  ? 

7th.  Were  or  not  said  articles  more  expensive  at  that  time,  1814, 
than  they  are  now  ? 

8th.  Look  at  the  estimated  loss  of  the  captain  of  said  vessel,  and 
say  whether  or  not  the  estimated  value  of  said  articles  are  fair  and 
reasonable. 

9th.  State  whether  or  not  your  outfit  or  the  effects  which  you  had 
at  the  time  on  board  said  vessel  did  or  not  consist  of  or  was  about  the 
articles  required  by  a  first  class  officer  on  board  of  such  a  vessel,  as 
are  enumerated  in  said  document  A,  under  the  head  of  the  loss  of  the 
first  class  officers. 

10th.  State  whether  or  not  after  the  destruction  of  said  brig  the 
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officers  and  crew  were  not  sent  in  a  Portagnese  vessel  to  Amelia 
island,  in  Florida,  by  the  United  States  consul  at  Fayal. 

llth.  Did  they  or  not  afterwards  travel  to  New  York?  if  yea,  state 
by  whom  their  expenses  were  paid  from  said  Amelia  island  to  New 
York. 

12th.  Look  at  document  marked  A,  and  state  whether  or  not  the 
estimate  therein  contained  of  the  travelling  expenses  of  said  officers 
and  crew  from  Amelia  island  to  New  York  were  or  not  about  the 
amounts  expended  in  said  journey,  and  whether  or  not  travelling  at 
that  time  was  very  expensive  and  attended  with  great  delay.  Do  you 
know  of  any  other  matter  necessary  to  establish  the  measure  of 

damages  ot  said  officers  and  crew  ?  

SAMUEL  C.  BEID,  Jr., 
Attorney  far  Olcdmcmis. 


EXHIBIT  A. 


JBsiifnaie  of  the  loesea  suetained  by  the  captain^  officers,  and  crew  of  the 
late  private  armed  brig  Oeneral  Armstrong^  captured  and  destroyed 
by  a  British  fleet  in  the  port  of  Fayal,  on  the  2*lth  day  of  Septenierj 
A.  D.  1814. 

Estimated  value  of  the  loss  of  the  effects  of  Captain  8.  C,  Reid,  on  board 

said  brig  at  the  time  of  her  destruction. 

Two  dress  coats $60  00 

Two  dress  pants 20  00 

Four  dress  vests -. 20  00 

One  pea  coat 20  00 

One  pea  jacket 16  00 

Bix  woolen  under  shirts • 12  00 

Six  woolen  drawers 12  00 

Two  dozen  shirts •  Y2  00 

Two  pair  cloth  trowsers 16  00 

Six  pair  duck  trowsers 12  00 

Three  pair  boots 18  00 

Six  pair  woolen  stockings 3  00 

Twelve  pair  cotton  stockings 3  00 

Two  pair  shoes 6  00 

Two  hats 12  00 

Two  dozen  towels 6  00 

Bed  and  bedding 30  00 

Two  dozen  pocket  handkerchiefs 24  00 

One  dozen  neckerchiefs 15  00 

One  suit  of  uniform 160  00 

One  sextant 60  00 

Books,  charts,  &c ^ 150  00 

Amount  of  captain's  loss 737  00 

J.  O'D.,  Commissioner. 
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Eeiimated  value  of  (he  loss  of  the  Jlrst  oUue  officers  of  said  brigj  indi- 
vidually. 

Two  drees  coatB |60  00 

Two  dress  pants 20  00 

Four  dress  vests i 20  00 

One  pea  coat 20  00 

One  pea  jacket 16  00 

Six  woolen  under  shirts 12  00 

Six  woolen  drawers 12  00 

Two  dozen  shirts 72  00 

Two  pair  cloth  trowsers 16  00 

Six  pair  dnck  trowsers 12  00 

Three  pair  boots 18  00 

Six  pair  woolen  stockings S  00 

One  dozen  ootton  stockings 8  00 

Two  pair  shoes 6  00 

Two  hats 6  00 

One  dozen  towels 8  00 

Bed  and  bedding 25  00 

One  dozen  pocket  handkerchiefs 15  00 

One  dozen  neckerchiefs 15  00 

One  suit  of  uniform 126  00 

Books,  charts,  &c 50  00 

One  quadrant 80  00 

Amount  of  each  first  officer's  loss ...•  559  00 


^ 


J.  O'D.,  Commissioner. 

Estifnated  loss  of  second  dass  or  petty  offi^cers^  individually. 

Two  cloth  jackets $21  00 

Two  pair  pants 14  00 

One  monkey  jacket 10  00 

One  pea  jacket 15  00 

Four  flannel  shirts 8  00 

Two  flannel  under  shirts 3  00 

Four  pair  drawers 6  00 

Six  white  shirts 18  00 

Six  colored  shirts 7  50 

Six  duck  trowsers 7  50 

Two  vests 6  00 

Two  pair  boots 10  00 

Two  pair  shoes 4  00 

Three  neckerchiefs ; 3  00 

Six  handkerchiefs 4  00 

Four  pair  stockings 2  00 

One  hat 4  00 
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One  cap , $2  00 

One  hammock  and  bag 3  00 

Bed,  bedding,  and  mess  articles 60  00 

Amount  of  each  petty  officer's  loss 198  00 

J.  O'D.,  Commissioner. 

Estimated  value  of  each  seaman's  loss  on  board  said  brig  General  Arm- 
strong ^  third  dasSy  viz : 

One  blue  jacket  and  trowsers |16  00 

One  pea  jacket , 12  00 

One  monkey  jacket 8  00 

Four  flannel  shirts - 8  00 

Four  pair  drawers 6  00 

Four  duck  frocks 7  00 

Four  duck  trowsers 6  00 

Two  cloth  trowsers 8  00 

Four  pair  socks 1  50 

Two  neckerchiefs 2  50 

Four  handkerchiefs 2  00 

Two  hats  and  cap i  00 

Two  pair  boots 8  00 

One  pair  shoes 2  25 

Three  knives 1  00 

Two  spoons 50 

Mess  pan  and  pot 1  00 

Bed  and  bedding 10  00 

Loss  of  sailor 102  75 

J.  O'P.y  Commissioner. 

Estimated  value  of  the  loss  of  the  landsmen  and  boys  on  board  said  brigf 

fourth  dassj  viz : 

Say  three-fourths  of  a  seaman's  loss,  making  each  landsman's 

and  boy's  loss |76  00 

J.  O'D.,  Commissioner. 

Estimate  of  ax^tuci  travelling  expenses  of  said  officers  and  crew  frM 

Amelia  island  to  New  Yorky  viz: 

First  class  officers,  each |300  00 

Second  class,  petty  officers,  each • ••    150  00 

Sailors,  landsmen,  and  boys,  each 100  00 


J.  O'D.,  Commmumer. 
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Deposition  of  Thomas  B.  PairsonSy  ofPorUandy  Main/Sy  in  this  case. 

BRIG  GENERAL  ARMSTRONG. 

Bamubl  C.  Bhid  et  oZ.,. Claimants,  vs.  Thb  UNirfiD  States. 

Interrogatories  propounded  to  Thomas  B.  Parsons,  of  Portland, 
Maine,  a  witness  in  behalf  of  the  claimants  in  the  above  entitled  cause, 
who,  being  duly  sworn,  testifies  as  follows : 

To  the  first  interrogatory  the  witness  answers :  I  reside  at  Port- 
land, Maine. 

To  the  second  interrogatory.  I  am  sixty-seven  years  old,  and  have 
been  a  teacher  of  navigation  for  the  last  fifteen  years. 

To  the  third  interrogatory.  I  was  prize  master,  by  the  name  of 
Thomas  Parsons,  on  board  the  privateer  brig  General  Armstrong,  of 
New  York,  at  the  time  of  her  capture  and  destruction  by  the  British 
squadron,  consisting  of  the  Plantagenet,  seventy-four,  Commodore 
Lloyd,  the  Bota,  frigate.  Captain  Somerville,  and  the  Carnation,  sloop- 
of-war,  the  name  of  whose  commander  I  have  forgotten.  While  an 
officer  on  board  the  General  Armstrong  I  wrote  my  name  Thomas 
Parsons,  as  before  stated,  but,  some  four  or  five  years  afterwards, 
adopted  the  middle  name  of  Bradbury,  which  was  the  maiden  name  of 
my  mother,  and  have  ever  since  written  my  name  Thomas  B.  Parsons. 

The  General  Armstrong  was  captured  by  the  British  squadron 
above  named  near  the  fort  at  the  port  of  Fayal,  on  the  morning  of 
September  27,  1814.  During  the  preceding  night  we  had  two  engage- 
ments with  the  enemy,  who  attacked  us  in  the  boats  of  the  squadron. 
The  first  attack  was  at  eight  o'clock  in  the  evening,  and  the  second 
about  midnight.  Our  loss  consisted  of  two  or  three  men  and  theirs 
of  between  two  and  three  hundred,  a^  well  as  I  can  recollect  after  the 
lapse  of  more  than  forty  years.  On  the  morning  of  the  27th  of  Sep- 
tember the  Carnation  hauled  alongside  within  pistol  shot  of  our  vessel, 
and  opened  a  fire  upon  us  with  round  and  grape  shot,  cannister  ana 
musketry.  We  fought  the  enemy  until  our  long  gun  was  dismounted. 
Our  crew  then  escaped  for  the  boats  alongside,  two  of  them  belonging 
to  our  vessel  and  two  others  captured  in  the  engagements  on  the 
previous  night — the  latter  two  being  nearly  filled  with  water.  While 
the  crew  of  the  General  Armstrong  were  escaping  for  the  shore  hard 
by,  the  enemy  continued  their  fire,  and  our  men  sought  protection 
from  their  guns  under  cover  of  the  angle  of  the  fort,  to  which  we  were 
invited  by  the  American  consul.  As  our  men  were  escaping  on  the 
larboard  side,  the  enemy  boarded  us  on  the  starboard  at  about  10 
o'clock  in  the  forenoon,  and  set  fire  to  our  vessel ;  and  within  two  or 
three  hours  from  that  time  the  vessel  and  all  its  contents  was  burnt 
to  the  water's  edge. 

To  the  fourth  interrogatory.  All  the  effects  of  the  officers  and  crew, 
save  what  they  had  on  their  persons,  were  destroyed  in  the  conflagration, 
which  we  witnessed  from  the  shore.  No  man  saved  anything  except 
the  clothing  he  had  on  during  the  engagements,  to  my  knowledge. 

To  the  fifth  interrogatory.  I  have  examined  the  exhibit  marked  A, 
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containing  an  estimate  of  the  losses  of  outfits  supposed  to  have  been 
sustained  by  the  officers  and  crew  of  the  General  Armstrong,  and 
from  my  ])ersonal  knowledge  of  the  men  and  their  effects,  as  an  offi- 
cer on  board,  I  believe  the  estimates  do  not  exceed  in  quantity  or 
price  the  actual  loss.  The  articles  specified  in  the  schedule,  consti- 
tuting the  usual  and  customary  outfit,  were  very  costly  during  the 
war — much  more  so  than  now. 

To  the  sixth  interrogatory.  The  articles  named  in  schedule  A,  re- 
ferred to  in  my  last  answer,  are  the  usual  and  necessary  outfits  for 
officers  and  crews,  respectively,  on  board  of  privateers  of  the  first 
[class,]  like  the  G-eneral  Armstrong. 

To  tne  seventh  interrogatory.  The  articles  specified  in  schedule  A, 
and  all  the  necessaries  on  board  the  vessel,  were,  to  my  knowledge, 
much  more  costly  during  the  war,  as  I  have  before  stated. 

To  the  eighth  interrogatory.  I  think  the  loss  sustained  by  Captain 
Beid  must  have  exceeded  the  sum  named  in  the  schedule.  It  could 
not  have  been  less  than  ei^ht  hundred  dollars,  in  my  opinion.  I  have 
carefully  examined  the  estimate  referred  to,  and  have  reason  to  believe 
the  captain's  outfit  embraced  all  the  articles  therein  named,  and  that 
the  valuation  is  a  reasonable  one.  Captain  Reid  always  provided  an 
abundant  outfit  for  his  personal  use. 

To  the  ninth  interrogatory.  My  own  outfit  as  a  first  class  officer  on 
board  the  General  Armstrong,  consisted  of  all  the  articles  enumerated, 
and  others  of  trifiing  value  not  mentioned  in  the  schedule.  The 
articles  enumerated  are  the  usual  and  necessary  outfits  of  first  class 
officers. 

To  the  tenth  interrogatory.  On  escaping  from  the  brig,  in  the  port  of 
Fayal,  we  found  Mr.  Dabney,  the  American  consul,  together  with  his 
son,  ready  to  receive  us.  They  provided  the  officers  and  crew  with 
board  and  lodging  for  nine  weeks ;  and  after  the  British  squadron  had 
sailed,  Mr.  Dabney  chartered  a  vessel — a  Portuguese  brig — to  carry 
us  to  Amelia  island,  on  the  eastern  coast  of  Florida,  then  a  Spanish 

Sort,  where  we  safely  arrived ;  and  from  thence  we  took  boats  for  St. 
lary's,  in  Georgia. 

To  the  eleventh  interrogatory.  All  hands,  I  believe,  afterwards 
travelled  to  New  York.  I  and  several  of  the  officers,  on  our  arrival 
at  St.  Mary's,  took  stage  for  Savannah  ;  thence  to  Charleston,  South 
Carolina ;  thence  to  Baltimore,  Philadelphia,  and  New  York  city. 
Others  arrived  some  weeks  afterwards. 

To  the  twelfth  interrogatory.  Our  travelling  expenses,  from  the 
time  we  left  Amelia  island,  in  Florida,  up  to  our  arrival  home,  in 
New  York,  were  quite  as  much  as  the  estimate  produced,  viz:  three 
hundred  dollars  for  first  class  fare  ;  half  that  amount  for  second  ch^>> 
officers.  One  hundred  dollars  for  each  of  the  crew  is  a  low  and  rea- 
sonable estimate  of  the  expenses.  As  to  the  expense  of  travelling  in 
those  times,  I  can  only  say  (what  most  people  know)  that  the  facili- 
ties  for  travelling  were  poor  and  limited,  and  very  expensive,  causing, 
in  our  case,  much  delay.  On  parts  of  the  route  the  roads  were  quite 
bad,  and  travelling  slow.  It  took  us  four  days  to  get  from  St.  Mary's 
to  Savannah,  in  Georgia,  by  stage.  Part  of  the  time  the  wheels  of 
our  vehicles  were  sunk  to  the  hubs  in  rice  swamps.     It  was  the  most 
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tedious  journey  I  ever  made.  Much  delay  was  caused  for  want  of  con- 
veyances, and  some  had  to  travel  on  foot.  Board  was  high  also. 
While  detained  at  Charleston  a  week  we  had  to  pay  two  dollars  a 
day  for  board. 

In  further  answer  to  this  interrogatory,  concerning  the  measure  of 
damages  of  the  officers  and  crew,  I  can  only  say  that,  after  the  lapse 
of  so  many  years,  I  have  no  memoranda  to  refer  to.  What  I  have 
stated  is  altogether  from  memory.  I  have  a  distinct  recollection  of 
all  the  principal  events  concerning  the  capture  of  the  General  Arm- 
strong m  1814,  but  will  not  undertake  to  furnish  the  items  of  our 
travelling  expenses  after  our  escape  from  the  vessel.  It  would  be  alto- 
gether a  matter  of  computation,  in  reference  to  the  usual  travelling 
expenses  forty  years  ago,  during  the  war. 

Cro88-inierrogatorie8  propounded  to  Captain  Thomas  B,  Parsons,  on 
the  part  of  the  United  States  government,  by  Hon,  George  W.  Shepley, 
United  States  district  attorney  for  Maine, 

1st  interrogatory.  Was  it  customary  for  first  class  officers  of  a  pri- 
vate armed  brig  to  take  to  sea  with  them  two  dress  coats,  in  addition 
to  their  uniform  and  ordinary  clothing  ? 

Answer.  Yes,  it  was  customary  for  such  officers  to  take  two  dress 
coats,  in  addition  to  uniform  and  clothing. 

2d  interrogatory.  Have  you  any  actual  recollection  of  the  outfit 
purchased  by  you  and  taken  on  board  the  General  Armstrong  ?  If  so, 
of  what  articles  did  it  consist,  and  what,  according  to  your  best  recol- 
lection, was  the  cost  of  each  ? 

Answer.  I  have  no  actual  recollection  of  the  outfit,  so  as  to  give  an 
exact  inventory  of  my  outfit,  but  I  have  no  doubt  it  consisted  of  the 
articles  enumerated  in  the  schedule,  as  such  articles  were  really  neces- 
sary, and  they  must  have  cost  about  the  sum  specified  in  the  schedule. 
I  bought  my  outfit  in  New  York^  and  paid  for  it  at  the  time. 

THOMAS  B.  PARSONS. 

State  of  Mainb,       ) 
County  of  Cumberland,  )     * 

On  this  nineteenth  day  of  April,  A.  D.  1856,  personally  came 
Thomas  B.  Parsons^  the  witness  above  named,  and,  after  having  been 
first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner,  ^except  the  first  and  second,  as  the  crosi- 
examination,  which  were  written  by  the  United  States  district  attor- 
ney, Mr.  Shepley,)  and  then  proposed  by  him  to  the  witness ;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  tliy 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  deposition  of  Thomas  B.  Parsons,  of  Portland,  Maine,  taken 
at  the  request  of  Samuel  C.  Beid  et  al.,  claimants,  as  officers  and 
owners  of  the  privateer  General  Armstrong,  to  be  used  in  the  investi- 
gation of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims,  in  the  name  of  Samuel  C.  Beid  et  al. 
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The  adFerse  party  was  notified,  and  did  attend  by  George  W.  Shep* 
ley,  United  States  district  attorney  for  Maine,  and  did  not  object. 

JAMES  O'DONNELL,  Commiaaioner. 

Fees  of  witnesses $2  00 

Travel 32 

Attorney .♦. 1  00 

Commissioner's  fees 10  00 
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ik  the  court  of  claims. 
On   thb  Prtition   of   Reid   et   al.,  glaimikg  inpbmnit7  for  ths 

DESTRUCTION  OF  THB  AbMSTROKQ. 

Brief  of  the  United  States  Solicitor. — On  finol  hearing. 

I  renew  my  objection  made  at  the  hearing  of  the  demurrer  to  the 
petition,  and  especially  invite  the  attention  of  the  Court  to  a  point 
then  made,  hut  not  noticed  in  the  opinion  denying  the  jurisdiction  of 
the  Court. 

The  case  confessedly  does  not  fall  under  either  of  the  heads  of  juris- 
diction specified  in  the  act  estahlishing  the  Court,  hut  as  it  is  a  case 
referred  to  it  hy  the  House  of  Representatives,  it  is  insisted  that  it 
may  he  considered  hy  the  Court ;  hut  as  that  clause  has  heen  inter* 
preted  hy  the  Court,  it  gives  it  no  jurisdiction,  except  of  cases  in 
which  a  strictly  legal  demand  is  presented.  It  remains  to  be  oonsid* 
ered,  therefore,  whether  any  legal  demand  is  presented  here. 

The  petition  attempts  to  fix  a  liability  on  the  government,  on  the 
assumption  that  the  relations  existing  between  the  claimants  and  the 
government  were  analogous  to  those  existing  between  principal  and 
agent  as  defined  by  municipal  laws ;  and  for  the  failures,  neglects,  &c., 
of  the  officers  of  the  government  in  the  execution  of  their  duties  affect- 
ing private  rights,  there  was  the  same  responsibility  fiom  the  govern- 
ment to  the  claimants  as  between  individuals  holding  the  relation  of 
principal  and  agent.  It  is  upon  the  maintenance  of  this  principle 
that  the  claim  of  the  petitioners  depends. 

Such  a  proposition  only  needs  to  oe  stated.  The  government  is  an 
agency  indeed,  but  an  agency  of  the  whole  people.  Its  responsibility 
is  likewise  to  the  whole.  Its  action  is  for  the  whole,  even  when  in 
relation  to  business  of  individuals.  The  assumption  here  which 
makes  it  responsible  to  individuals  would  make  it  subject  to  indi- 
viduals— an  insufferable  doctrine. 

I  do  not  think  it  necessary  to  go  at  large  into  the  subject  to  uhow 
further  how  entirely  unwarranted  the  assumption  is  on  which  this  case 
proceeds ;  it  ma^  aid  to  show  the  fallacy  of  the  principle  to  call  atten- 
tion to  some  of  its  results  or  consequences. 

1.  If  the  government,  in  dealing  with  foreign  governments  in  rela- 
tion to  the  rights  of  individuals,  is  the  agent  of  the  individual,  and  is 
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responsible  to  tbe  individual  for  any  supposed  errors  or  neglects,  or 
incapacity  of  oflScers  in  such  action,  it  is  in  like  manner  responsible 
for  all  such  neglects,  &c.,  whenever  it  acts  in  the  business  of  indi- 
viduals, whether  by  its  legislative,  executive  or  judicial  agents. 

Thus,  (to  take  an  instance  from  that  department  which  deals  more 
than  any  other  with  the  affairs  of  individuals,)  if  the  government, 
acting  through  its  courts,  by  the  mistake,  negligence  or  incapacity 
of  a  judge,  fails  to  obtain  just  indemnity  from  one  citizen  for  another 
who  has  been  injured,  on  the  doctrine  of  agency  contended  for  here, 
it  would  be  bound  to  make  good  the  loss ;  and  for  a  stronger  reason 
than  for  a  like  failure  on  the  part  of  the  Executive  and  Senate  ia 
carrying  on  our  foreign  relations,  because,  in  one  case,  there  is  no  doubt 
about  the  power  of  the  government  to  exact  redress,  where,  as  against 
a  foreign  power,  it  would  depend  on  the  comparative  force  of  the 
governments  and  people. 

2.  Such  an  assumption  involves  the  further  assumption  that  it  is 
proper  for  this  Court  to  sit  in  judgment  on  the  propriety  or  impropriety 
of  the  acts  of  the  various  departments  and  officers  of  the  government, 
which  are  admitted  to  be  confided  by  the  Constitution  exclusively  to 
the  discretion  of  such  departments  or  officers.     This,  with  the  further 
I        assumption  that  the  decisions  of  this  Court  are  final,  will  absorb  all 
the  powers  of  the  government  into  this  Court ;  and  if  the  govern- 
ment is  to  be  degraded  to  the  rank  of  a  private  agency,  I  admit  that 
I        properly  we  may  sit  in  judgment  upon  all  acts  of  the  President  and 
;        Senate  by  which  the  rights  of  individuals  are  supposed  to  be  injuri- 
k        ously  affected,  all  errors  of  our  ministers  abroad,  all  judgments  of 
[        the  courts,   and  all  executive  and  legislative  action  of  the  same 
I        character. 

I  But  the  Supreme  Court  has  uniformly  held  that  all  official  actions 

within  the  scope  of  the  officer's  power,  whether  legislative,  judicial 
or  executive,  were  conclusive  of  the  matters,  and  not  to  be  re- 
examined by  any  other  authority  or  tribunal,  unless  vitiated  by 
fraud,  or  unless  an  appeal  was  provided  for,  or  other  revision. — (See 
(  6  Peters,  729,  730,  and  cases  there  cited ;  also,  14  Peters,  458.) 
\  It  may  be  proper  to  say  that  this  principle  does  not  preclude  this 

Court  from  considering  the  acts  of  such  officers  or  departments  of  the 
i        government  for  the  purpose  of  determining  what  rights  of  suitors  or 
f        claimants  are  derived  from  them;  or,  in  ottier  words,  from  construing 
such  acts,  but  only  from  holding  such  acts  as  wrongful.  • 

It  is  only  by  regarding  the  action  of  the  President  and  Senate  as 
^  wrongful  in  concluding  the  treaty  with  Portugal,  and  the  conduct  of 
I  the  Secretary  as  wrongful  in  conducting  the  proceedings  under  that 
;  treaty,  that  any  rights  can  be  claimed  against  the  United  States.  Is 
.  it  competent  for  this  Court  to  pass  such  a  judgment  on  these  depart- 
ments of  the  government  ?  I  certainly  think  it  incompetent  and  im- 
t  proper  to  do  so.  There  is  no  example  in  our  history  of  such  action 
,  by  any  tribunal ;  and  whilst  I  am  sure  the  Court  is  far  from  being 
^  wanting  in  respect  to  the  President  and  Senate,  such  a  judgment 
might  be  construed  as  derogatory  to  those  branches  of  the  govern- 
^        ment. 

Again :  If  the  President  and  Senate  have  the  power  by  treaty, 
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whether  by  arbitration  or  otherwise,  to  adjuRt  or  determine  theTaliditj 
of  the  claims  of  our  citizens  against  foreign  governments^  and  did  in 
the  case  of  the  Armstrong  adopt  measures  to  that  end,  the  lawfulness 
of  which  is  unquestioned,  how  can  such  proceedings  be  the  founda^ 
tion  of  a  legal  claim  against  the  goTernment  ? 

Much  is  said  in  the  discussion  about  the  impropriety  of  the  treaty, 
and  the  unskilful  manner  in  which  the  subsequent  proceedings  were 
conducted,  &c.  But  the  lawfulness  of  these  acts  was  not  and  is  not 
disputed.  By  what  logic  can  a  legal  claim  against  our  government 
be  founded  on  the  loss  of  a  claim  against  another,  in  consequence  of 
measures  all  of  which  were  severally  legal  and  proper,  and  were 
adopted  by  the  departments  and  officers  on  whose  judgment  and  dis- 
cretion alone  their  adoption  was  committed  by  the  Constitution  ? 

The  skilftilness  or  un^kilfulness  of  the  management,  and  the  pro- 
priety or  impropriety  of  the  measures  adopted,  are  not  open  questions. 
The  presumption  of  law  is,  and  the  fact  certainly  is  in  this  case,  that 
the  officers  on  whom  the  law  devolves  a  duty  and  discretion  are  the 
most  competent  judges  of  the  proper  measures  to  be  taken.  Where, 
as  in  the  case  of  the  Armstrong,  matters  pertaining  to  our  foreign 
relations  were  to  be  acted  on  by  the  government,  to  the  President  and 
Senate,  and  the  Secretary  of  State  and  our  foreign  ministers  the 
selection  of  the  means  is  left.  They  are  supposed  to  know  what  coarse 
is  best  to  be  taken,  and  the  presumption  is,  and  the  fact  is  generally, 
that  the  persons  filling  those  offices  are  the  most  skilful  for  the  conduct 
of  the  business.  Neither  the  Court  of  Claims  nor  any  other  court  is 
presumed  to  know,  or  does  in  fact  know,  better  than  those  officers 
what  course  is  best  to  be  taken  ;  nor  are  they  supposed  to  be  skilful^ 
or  judges  of  skilfulness,  in  conducting  diplomatic  business. 

Measure  of  damages. 

As  respects  the  measure  of  damages,  the  depositions  lately  taken 
show  the  value  of  the  ship  to  have  been  from  $40,000  to  $60,000. 
The  loss  of  the  officers  and  crew  is  run  up  to  $97,000  I   Unfortunately 

for  this  proof,  Messrs.  Haven  and ,  the  agents  of  the  vessel, 

submitted  a  claim  in  1814,  to  be  found  on  p.  — ,  Doc.  14,  for  value  of 
the  ship  and  outfit  up  to  the  time  of  sailings  of  $30,000,  and  for  $700 
expended  at  Fayal. 

The  $9Y,000  is  principully  of  interest  on  the  value  of  the  clothing, 
&c.,  estimates  of  which  are  contained  in  various  depositions. 

No  party  "before  the  Court  interested  in  the  vessel. 

I  object  to  any  allowance  on  account  of  the  vessel,  because  no  one 
interested  is  a  party  to  the  proceeding.  S.  C.  Beid,  jr.,  who  appears 
by  the  testimony  of  Capt.  Beid  to  be  the  owner  of  the  whole,  is  not 
a  party  at  all.  It  is  true  that  he  is  trustee  for  half  for  the  original 
owners,  but  he  is  the  legal  owner,  according  to  the  testimony,  of  the 
whole. 
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Beid  has  no  authority  to  daim  on,  behalf  of  the  officers  and  crew. 

I  object  to  the  claim  for  the  officers  and  crew.  No  authority  is  pro- 
duced on  their  part  to  any  one  to  present  such  a  claim.  It  will  he 
time  enough  to  consider  of  the  claims  of  people  when  they  make  them. 
The  authority  shown  is  altogether  from  the  owners,  and  that  is  but 
partialj  I  believe ;  and  that  is  a  transfer  to  Keid,  sr.,  who  has  again 
transferred  to  his  son.  There  is,  therefore,  no  claim  before  the  Court 
save  of  Captain  Beid  for  his  private  loss. 

Interest. 

The  claim  for  interest  made  in  the  evidence  is  said  to  be  distin- 
guished from  the  claim  for  interest  in  ordinary  cases,  for  that  in  this 
case  the  government  of  the  United  States  has  been  substituted  for  the 
government  of  Portugal,  and  that  against  foreign  governments  the 
custom  has  been  to  demand  interest.  I  deny  altogether  that  there  is 
any  proof  of  a  custom  to  demand  interest  against  a  foreign  govern- 
ment under  such  circumstances.  In  this  case  no  such  demand  was 
made  at  any  time. — (See  the  correspondence.) 

It  is  true  as  larse  an  amount  of  money  was  demanded  of  Portugal 
as  is  now  asked  of  this  government ;  but  it  was  made  up  differently 
and  argued  differently.  Against  Portugal  the  claim  was  made  up  by 
a  daim  for  lost  profits  anticipated  from  the  cruise  of  the  privateer. 
Such  a  claim  was  sufficient  when  made  against  Portugal.  But  as 
such  a  claim  would  appear  ridiculous  in  a  court  of  justice,  it  is  aban- 
doned, and  a  new  ground  of  action  substituted  against  the  new  party, 
and  everything  varied  but  the  amount.  Nor  is  there  any  claim  for 
interest  in  the  petition. 

The  evidence. 

The  claim  rests  entirely  on  the  evidence  of  persons  interested.  The 
protest  before  the  consul  siened  by  Captain  Beid  and  others,  which 
the  Court  allows  to  outweigh  the  testimony  of  Captain  Lloyd  and  the 
English  officers  as  to  the  point  of  the  aggression,  is  by  parties  all  of 
whom  are  interested  pecuniarily  in  this  claim,  as  well  as  interested  in 
justifying  themselves. 

The  amount  of  damages  is  proved  almost  entirely  by  similar  evi- 
dence, and  Captain  Beid  is  produced  to  swear  four  several  times  in 
depositions  lately  taken.  It  is  distressing  to  see  a  man  of  his  character 
00  treated  in  his  old  age. 

M.  BLAIB. 
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Argument  of  Sam.  C.  Beidy  jr. ,  before  the  Court  of  Claims ^  in  the  case  cf 
the  private  armed  hrig-of-war  General  Armstroiigy  on  a^  rehearing^ 
January  27,  1857. 

The  Claimanis  of  the  brig  Oenbral  Akmstrong  vs.  Thb  United  States. 

In  the  TJnitbd  States  Court  of  Claims, 

January  27,  1857. 

The  Court  having  preyiously  notified  the  counsel  in  this  case  that  it 
desired  to  hear  farther  argument  before  it  rendered  its  final  decree, 
Mr.  Beid  proceeded  as  follows : 

May  it  please  the  Court : 

In  compliance  with  the  desire  of  your  honors  to  hear  further  ai^* 
ment  in  the  case  of  the  claimants  of  the  brig  General  Armstrong,  I 
shall,  in  accordance  with  its  suggestions,  confine  myself  to  the  two 
points  indicated,  presuming  the  facts  to  be  admitted :       ^ 

Frst.  As  to  the  power  of  the  Court  and  the  extent  of  its  jurisdic- 
tion ;  and, 

Second.  As  to  the  political  obligation  and  legal  responsibility  of  Ifae 
gOYernment  to  the  claimants. 

As  to  the  power  of  this  Court,  I  shall  endeavor  to  show  that  it  at- 
tends to  the  nighest  jurisprudence  known  to  our  country  ;  that  it  ^vvas 
created  and  established  without  the  trammels  and  limits  of  ordinary 
courts  of  law,  so  that  the  rights  of  citissens  of  the  United  States  shoxid 
receive  the  due  administration  of  justice.  By  the  act  establishing  tlis 
Court,  it  will  be  seen  that  it  is  the  only  tribunal  ever  created  whoie 
powers  are  unfett-ered  and  unlimited.  All  other  courts,  created  \j 
the  federal  government,  or  by  the  States,  have  their  powers  stricty 
defined.  The  judicature  of  this  Court  is  not  defined ;  neither  is  it  001- 
fined  by  the  expression  of  a  single  word  in  the  act.  It  is  neither  pre- 
scribed by  limits  as  a  court  of  law  nor  as  a  court  of  equity.  It  is 
invested  with  but  one  general  organic  power  of  jurisprudence,  and  th&t 
power,  delegated  to  it  by  Congress,  was  given  to  extend  the  establM^ 
ment  of  justice. 

The  duties  of  the  Court,  however^  are  defined,  and  made  imperative 
The  first  section  provides  for  every  possible  claim  which  can  be  made, 
in  good  faith,  against  the  United  States,  either  legally  or  morally,  in 
conscience  or  equity.  It  says :  ^' And  the  said  Gonrt  shall  hear  and 
determine  all  claims  founded  upon  any  law  of  Congress,  or  upon  any 
regulation  of  an  executive  department,  or  upon  any  contract,  express 
or  implied,  with  the  government  of  the  United  States,  which  may  be 
suggested  to  it  by  a  petition  filed  therein  ;  and,  also,  all  claims  which 
may  be  referred  to  said  Court  by  either  house  of  Congress."* 

Is  there  any  possible  case  which  this  clause  does  not  cover ;  ^^  any 
claim  founded  upon  any  law  of  Congress ;"  ^'  upon  any  regulation  of 
an  executive  department" — which  means  any  act  of  an  executive  de- 
partment— by  which  the  citizen  may  be  injured  or  aggrieved  ?    This 

*  See  reaolationt  of  the  two  hoaaea  of  Congren. 
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18  clearly  the  true  interpretation  of  the  purview  of  the  act,  and  is  quali- 
fied and  explained  by  the  following  clause :  "  or  upon  any  contract, 
express  or  implied,  with  the  government  of  the  United  States."  The 
executive  department,  in  this  sense,  is  the  government  of  the  United 
States  ;  for  it  is  clear  that  no  contract,  quasi  contract  or  obligation, 
could  possibly  result  from  a  mere  regulation  of  an  executive  depart- 
ment, unless  it  was  held  to  be  an  act  of  the  executive. 

But  to  establish  beyond  all  doubt  the  intention  of  Congress  to  give 
to  this  Court  jurisdiction  of  the  highest  equity,  the  concluding  part  of 
the  sentence,  '^  and,  also,  all  claims  which  may  be  referred  to  said 
Court  by  either  house  of  Congress,"  makes  it  the  duty  of  this  Court  to 
entertain  any  character  of  claim  that  Congress  may  please  to  send  to 
it  for  investigation. 

Again  :  this  section  declares  ^'  it  shall  be  the  duty  of  the  claimant^ 
in  all  cases^  to  set  forth  a  full  statement  of  the  claim,  and  of  the  action 
thereon  in  Congress,  or  by  any  of  the  departments^  if  such  action  has 
been  had."  Jlow,  I  ask  why  Congress  imposed  on  the  claimant  this 
imperative  duty,  if  it  had  not  for  it  some  special  object  ?  That  object 
ifi  free  from  ambiguity,  and  is  apparent  and  patent.  It  intended  that 
the  proceedings  oi  Congress  on  any  claim  should  fully  appear  ;  while 
it  determined,  at  the  same  time,  that  the  action  had  by  any  of  the 
executive  departments  upon  a  claim  should  be  iuUy  set  forth,  in  order 
that  if  there  was  error  committed  the  court  should  take  cognizance  of 
it,  and  make  the  government  responsible  by  granting  relief. 

To  confirm  the  intention  of  Congress  that  the  Court  shall  take  the 
most  equitable  view  of  all  cases  that  come  before  it,  the  fourth  section 
aays  :  ^^  And  be  it  further  enacted,  That  in  all  cases  where  it  shall  ap« 
pear  to  the  Court  that  the  facts  set  forth  in  the  petition  of  the  claimant 
do  not  furnish  any  ground  for  relief,  it  shall  not  be  the  duty  of  the 
Court  to  authorize  the  taking  of  any  testimony  in  the  case  until  the 
same  shall  have  been  reported  by  them  to  Congress,  as  is  hereinafter 
provided :  Provided ,  however y  That  if  Congress  shall,  in  such  case, 
fail  to  confirm  the  opinion  of  said  board,  they  shall  proceed  to  take 
the  testimony  in  such  case." 

By  this  section  it  was  the  manifest  intention  of  Congress  that,  even 
if  the  Court  did  not  find  the  claimant  entitled  to  relief,  after  a  review 
of  the  case  by  Congress,  and  it  should  determine  otherwise,  the  Court 
is  compelled  to  entertain  the  case  upon  testimony  to  be  taken.  The 
Court  will  mark  particularly  that  the  word  relief  is  used  in  the  clause; 
BO  that,  if  the  Court  should  be  of  the  opinion  that  the  claimant  was  not 
entitled  to  recover,  under  the  strict  iron  rule  of  the  law,  yet  if  there 
be  justice  and  equity  on  his  side,  the  Court  is  called  upon  to  determine 
the  case  upon  the  facts,  which,  in  conscience  and  equity,  would  call  for 
the  interposition  of  Congress. 

Under  the  seventh  section,  the  Court  is  required  "to  report  to  Con- 
gress the  cases  upon  which  they  shall  have  finally  acted,  stating  in 
each  the  material  facts  which  they  find  established  by  the  evidence, 
with  their  opinion  in  the  case,  and  the  reasons  upon  which  such 
opinion  is  founded." 

And  this  section  further  states  :  "  And  said  Court  shall  prepare  a 
bill  or  bills  in  those  cases  which  shall  have  received  the  favorable  de- 
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ciaioD  thereof,  in  stich  form  as,  if  enacted,  wUl  carry  the  same  tnio 
effect.''  This  directory  clause  gives  the  Court  the  power  to  frame  a 
bill  either  based  upon  the  strict  letter  of  the  law,  or  for  relief  upon 
the  justice  and  equity  of  the  case. 

But  if  there  be  any  doubt  in  the  mind  of  the  Court  upon  the  inter- 
pretation of  its  powers,  as  construed  under  the  sections  of  the  act 
already  cited,  the  9th  section  vests  the  Court,  beyond  all  cavil  or  equivo- 
cation, with  the  broad  equity  jurisdiction  claimed  for  it.  It  says: 
'^  And  he  it  further  enacted.  That  the  claims  reported  upon  adversely 
shall  be  placed  upon  the  calendar  when  reported,  and  if  the  decision 
of  said  Court  shall  be  confirmed  by  Congress,  said  decision  shall  be 
conclusive ;  and  the  said  Court  shall  not  at  any  subsequent  period 
consider  said  claims,  uriless  such  reasons  shall  be  presented  to  said  Cwri 
as,  by  the  rules  of  common  law  or  chancery  in  suits  between  individuok, 
would  furnish  sufficient  ground  for  granting  a  new  trial." 

By  this  section  the  Court  has  the  power  to  review  and  reverse  its 
own  adverse  decisions,  even  after  their  confirmacion  by  Congress,  upon 
such  reasons  being  presented  to  the  Court,  ''as  by  the  rules  of  com- 
mon law  or  chancery  in  suits  between  individuals  would  furnish  suffi- 
cient ground  for  a  new  trial." 

This  is  the  first  provision  ever  made  in  the  annals  of  jurisprudence 
in  any  country  that,  after  an  adverse  judgment  shall  have  been  con- 
firmed by  a  supreme  tribunal,  the  claimant  shall  be  permitted  to  ob- 
tain a  rehearing  in  the  court  of  the  first  instance,  upon  rules  governing 
a  court  of  equity.  It  is  the  most  unprecedented  power  ever  conferred 
on  any  court  since  the  establishment  of  this  government.  And  Con- 
gress, in  its  wisdom,  fearing  that  an  oppression  or  wrong  might  be 
inflicted  upon  the  just  rights  of  a  claimant,  has,  in  the  plenitude  of 
its  lenity,  and  for  the  sake  of  humanity,  conferred  this  highest  of  all 
equitable  powers  upon  this  tribunal. 

This,  consequently,  is  a  national  court,  with  unlimited  power  and 
jurisdiction  to  hear  and  determine  all  claims  of  every  nature  whatso- 
ever arising  between  the  citizen  and  the  government,  whether  grow- 
ing out  of  statute  law,  treaties,  contracts  or  quasi  contracts,  or  obliga- 
tions founded  on  international'  law  ;  and  whether  the  amount  involved 
be  one  cent,  or  millions  of  dollars. 

This  Court  has  full  and  entire  jurisdiction,  then,  of  the  case  under 
its  consideration,  by  the  express  declarations  of  two  clauses  under  the 
first  section  of  this  act :  First,  by  reason  of  an  implied  contract  on 
the  part  of  the  government,  which  undertook  to  establish  for  tterf/  a 
recognized  principle  of  internatioifal  law,  and  under  which  it  asserted 
the  responsibility  of  a  neutral  power,  in  which  the  rights  of  the  claim- 
ants were  involved.  This  was  its  duty  as  a  nation,  in  order  to  preserve 
intact  its  honor  and  respect,  while  at  the  same  time  the  obligation 
rested  upon  it  to  protect  and  procure  indemnity  for  its  citizens. 
Secondly,  because  Congress  admitting  and  asserting  the  principles  of 
law  to  be  correct,  yet,  on  account  of  some  disputed  facts,  this  case  was 
sent  before  this  tribunal  for  its  investigation,  and  to  inquire  into  the 
action  had  by  the  executive  department. 

The  power  of  this  Court,  then,  and  its  jurisdiction,  is  not  merely 
confined  to  cases  arising  under  the  statute  laws,  or  contracts  with  the 
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gOTernment,  but  it  extends  to  the  great  law  of  nations,  by  wbicb 
nations  have  bound  themselves  toward  each  other,  and  toward  their 
citizens  to  be  governed.  The  narrow^  arbitrary  doctrine  cannot  pre- 
vail, that  this  government  will  enforce  justice  under  international 
law  from  a  nation,  but  refuse  it  to  one  of  its  citizens  before  a  court 
established  by  it  with  unlimited  jurisdiction.  We  seek  justice  and 
relief  under  the  law  binding  nations  towards  their  citizens — that  great 
public  law  which  is  'recognized  by  nations,  and  whose  compacts  are 
oinding  as  well  between  the  citizen  and  the  government  as  between 
nations  themselves. 

I  now  proceed,  may  it  please  your  honors,  to  the  second  point  of  the 
argument. 

The  position  assumed  by  the  government  is,  that  it  having  used  its 
exertions,  and  proceeded  by  a  course  which,  in  its  opinion,  was  deemed 
the  most  politic  to  obtain  redress  for  the  claimants,  and  having /at7e(2, 
it  is  released  from  all  further  obligation,  and  cannot  be  made  respon* 
sible  for  that  course  of  policy  which  it  thought  proper  to  adopt. 

On  this  position,  we  are  ruled  under  the  strict  injunctions  of  an  ar- 
bitrary court  of  law,  encircled  by  its  tangled  web  of  narrow  and  rigid 
decisions,  by  statutory  enactments  and  official  opinions,  to  show  upon 
what  authorities  we  assert  the  liability  of  the  government.  On  the 
other  hand,  we  are  required  to  show  wherein  lies  the  political  oblij^a- 
tion  and  responsibility  of  the  government,  and  to  consider  of  its  effect 
upon  the  treaty-making  power. 

The  power  of  the  government  and  its  obligations  towards  its  citi- 
zens, under  the  organic  law  and  their  political  rights,  must  be  first 
briefly  referred  to. 

The  power  of  the  government,  in  all  its  branches,  is  derived  from 
the  States,  as  delegated  by  them  under  the  Constitution,  and  all 
powers  not  so  delegated  are  reserved  to  the  States  or  the  people.  The 
government,  in  consideration  of  the  powers  thus  delegated  to  it,  as- 
Bomed  the  obligation  to  protect  the  citizen  in  life,  liberty  and  proper- 
ty, and  all  the  rights  with  which  a  citizen  can  become  invested  under 
the  government.  It  has  no  sovereign  power.  On  the  contrary,  the 
executive  frequently  cannot  act  without  the  consent  of  the  legislative 
department ;  and  on  some  occasions,  such  as  its  exercise  of  the  veto 
power,  it  is  overruled  and  made  subservient  to  the  legislative. 

To  support  this  position,  I  will  read  a  few  extracts  from  a  speech 
delivered  lately  before  the  House  of  Bepresentatives,  by  that  able 
statesman  and  jurist.  General  Quitman,  on  the  powers  of  the  federal 
government  with  regard  to  the  Territories. 

And  I  must  here  be  permitted  to  say,  that  this  speech  has,  by  com- 
mon consent,  been  universally  admitted  to  be  one  of  the  clearest  and 
most  lucid  exemplifications  of  the  powers  of  the  federal  government 
ever  delivered.  In  speaking  of  the  sovereign  power  of  Bussia  and 
[England,  he  says,  at  page  11,  of  the  printea  speech  : 

*•  In  the  nations  to  which  I  have  alluded,  this  nigh  controlling  power 
is  so  prominent  as  to  be  readily  seen  and  fixed.  In  our  system,  the 
elaborate  work  of  a  more  enlightened  age  of  the  world,  and  a  more 
advanced  stage  of  the  human  intellect,  it  is  not  so  easy  to  trace  clearly 
the  location  of  the  sovereign  power.     It  exists ;  but  where?    Does  it 
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rest  in  the  federal  government  ?  Let  us  apply  the  test  of  the  defini- 
tion I  have  given.  Has  the  federal  government  power  over  all  other 
powers?  Not  at  all,  sir.  It  is  strictly  limited;  circumscribed  by 
the  most  rigid  limitations  ;  forbidden  by  its  organic  law,  over  which 
it  has  no  control,  from  exercising  many  of  the  most  important  at- 
tributes of  sovereignty.  It  can  exercise  no  sovereign  powers  by  its 
own  intrinsic  force.  It  is  merelv  a  part  of  the  machinery  of  govern- 
ment, through  which,  as  through  an  agency,  some  of  the  powers  be- 
longing to  sovereignty  are  put  in  operation. 

^'  Do  the  State  governments  possess  this  high  sovereign  power?  A 
mere  glance  at  their  structure  shows  that  they  do  not.  The  State 
governments  are  the  creatures  of  the  State  constitutions.  They  may 
be  enlarged,  restricted,  modified,  and  even  annihilated  by  the  organic 
law.  They  are,  therefore,  subject  to  a  higher  power,  and  are  not  su- 
preme or  sovereign.  As  in  the  case  of  the  federal  government,  they 
are  merely  the  agents  through  which  the  sovereign  power  is  exercised, 
and  have  not  that  high  attribute  of  themselves.  We  must  look  fur- 
ther to  find  the  deep  sources  of  political  authority.  The  origin,  for- 
mation, and  history  of  our  system  of  government,  as  well  as  the 
frame-work  of  it,  show  clearly  where  this  high  power  exists.  It  re- 
poses in  the  sovereign  States  of  this  great  confederacy — not  in  the 
State  governments,  but  in  the  States." 

Again,  at  pages  12  and  13,  he  says : 

**ln  the  articles  of  confederation,  entered  into  shortly  after  the 
conclusion  of  the  revolutionary  war,  at  the  time  when  men,  north  and 
south,  understood  the  structure  of  our  government  certainly  as  well 
as  they  do  now,  this  language  is  used  : 

*<  'Each  State  retains  its  soyeretgntj,  froedom,  and  independence,  and  every  power, 
jurisdiction  and  right,  which  is  not  by  these  articles  of  confederation  delegated  to  the 
United  States  in  Congress  aseembled.' 

"  *  Bach  State  retains  its  sovereignty^  Jreedonij  and  independence.* 
There  was  a  separate  sovereignty,  a  separate  freedom,  and  a  separate 
independence.  Neither  of  these  was  delegated.  Some  powers,  juris- 
diction and  rights  were  alone  for  the  time  delegated,  subject  to  be  re- 
sumed by  the  sovereign." 

**  The  first  article  of  the  treaty  of  peace  with  Great  Britain,  signed 
at  Paris  on  the  30th  November,  1782,  uses  these  significant  terms  : 

<*  *  Art.  1.  His  Britannic  Kajestj  acknowledges  the  sidd  United  States,  viz :  New  Hamp- 
shire, Massachusetts  Bay,  Rhode  Island  and  Providenoe  Plantations,  Gonnecticat,  New 
York,  New  Jersey,  Pennsylvania,  Delaware,  llaryland,  Virginia,  North  Carolina,  South 
Carolina,  and  Georgia,  to  be  free,  sovereign,  and  independent  States  ;  that  he  treats  with 
them  as  such  ;  and  for  himself,  his  heirs,  and  successors,  relinquishes  aU  claims  to  the 
government,  propriety,  and  territorial  rights  of  the  same,  and  every  part  thereof.' 

**  And  80,  Mr.  Speaker,  you  may  pursue  the  historic  record  of  the 
formation  of  our  political  organism,  and  look  in  vain  for  any  act  by 
which  that  high  power,  which  must  exist  in  every  political  community, 
has  been  ceded  from  its  original  possessors — ^the  States.  The  Consti- 
tution of  the  United  States  was  acceded  to  by  the  States,  as  States. 
Each  for  itself,  in  its  sovereign  capacity,  entered  into  the  compact. 
We  find  in  it  the  delegation  of  some  of  the  powers  of  government, 
but  no  cessions  of  sovereign  power.  That  rested  originally  with  the 
States ;  and  there,  I  contend,  it  remains  to-day.    If  it  does  not  rest 
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with  the  States,  where  is  it?  I  hare  shown  that  this  government, 
being  possessed  only  of  limited  powers,  for  specified  purposes,  cannot 
be  sovereign.  That  high  power,  I  repeat^  remains  where  it  originally 
rested — in  the  States  of  this  Union ;  and  whenever  it  is  called  into 
action,  it  must  flow  from  its  pristine  source." 

And  again,  he  says,  at  page  16 :  ^^  The  Constitution  is  the  work  of 
the  States,  and  they  must  construe  it  for  themselves  upon  all  questions 
affecting  their  rights.  These  would  cease  to  he  rigats,  if  subject  to 
the  antagonistic  power  against  which  they  were  limited.  It  is  absurd 
to  suppose  that  the  States,  in  the  formation  of  the  Constitution,  jealous 
of  their  great  essential  political  rights,  would  have  left  them  at  the 
mercy  of  that  very  power,  against  the  encroachments  of  which  they 
were  erecting  a  harrier.  It  is  yet  more  absurd  to  suppose  that  they 
would  have  left  them,  hy  construction,  to  one  department  of  the 
government,  and  that  department,  both  from  its  mode  of  appoi^jtment 
and  its  tenure  of  office,  the  least  responsible  to  the  people." 

This  has  become  the  generally  recognized  doctrine  of  the  most 
astute  statesmen  of  all  political  parties  in  this  country,  and  in  it  Gen- 
eral Quitman  is  sustained  by  that  pre-eminent  writer  on  political 
ethics,  Francis  Lieber. — (Part  1,  p.  273.)  He  says:  **  Government 
is  that  institution  or  contrivance  through  which  the  State,  that  is, 
jural  society,  acts  in  all  cases  in  which  it  does  not  act  by  direct  opera- 
tion of  its  sovereignty,  as  mentioned  above ;  or,  in  other  words, 
government  is  the  aggregate  of  authorities,  with  all  that  is  directly 
controlled  hy  them.  It  derives  its  power  from  the  sovereign  power  of 
the  State,  that  is,  I  repeat  it,  from  the  necessity  of  the  existence  of 
society .  Governments  have  been  frequently  changed  ;  dynasties  which 
wielded  the  supreme  (not  sovereign)  power  have  been  supplanted  by 
others,  or  by  republican  governments.  Now,  has  the  displaced  govern- 
inent  ever  taken  with  it  the  sovereign  power,  that  is,  has  the  nation 
or  State  left  behind  become  incapable  of  providing  in  every  way  for 
itself  from  its  own  self-sufficient  or  sovereign  power  ?  If  the  sovereign 
power  rests  in  some  one  or  something  else  than  the  State,  then  we  have 
m  the  latter  case  two  sovereign  powers,  which  is  absurd." 

Bat  it  will  not  be  contended  that  the  executive  has,  in  any  sense, 
or  under  any  ^rant  in  the  Constitution,  sovereign  power  over  the 
rights  of  the  citizen.  Those  rights,  guarantied  and  secured  to  him 
by  the  Constitution,  cannot  be  sacrificed,  except  by  incurring  a  respon- 
sibility under  the  obligations  imposed  on  the  government  to  protect 
and  indemnify  him.  This  principle  is  incorporated  in  the  bill  of 
rights  of  nearly  every  State  constitution  in  the  Union.  The  govern- 
ment has  no  sovereign  power  or  control  over  the  rights  or  property  of 
the  citizen,  except  it  be  exercised  for  the  general  welfare,  and  then  it 
becomes  responsible  to  him. 

Lord  Landsdown,  in  December,  1788,  when  the  regency  question 
was  under  discussion,  said : 

*• '  The  people,  my  lords,  have  rights.  Kings  and  princes  have  none. 
The  people  want  neither  charters  nor  precedents  to  prove  their  rights ; 
for  thepr  are  bom  with  every  man  in  every  country^  and  exist  in  all 
countries  alike,  though  in  some  they  may  have  been  lost.  1  wish, 
therefore,  that  the  question  of  right  to  exercise  the  royal  authority^ 
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which  has  been  claimed  and  asserted,  may  be  decided,  in  order  tbat 
those  who  suffer  oppression  under  governments  the  most  despotic  may 
be  taught  their  rights  as  men.  They  will  then  learn  that  though 
their  rights  are  not,  like  ours,  secured  by  precedents  and  charters,  yet 
as  soon  as  they  assert  their  rights  they  must  be  acknowledged." 

This  power  of  sovereignty  neither  exists  in  the  executive  branch  nor 
treaty-making  power  of  the  government ;  neither  in  the  legislative 
nor  the  judiciary  ;  and  it  cannot  be  said  to  extend  to  either,  in  the  un- 
limited sense  contended  for  by  the  solicitor,  and  under  the  obsolete 
doctrine  that  '*  the  king  can  do  no  wrong."  Lieber  says,  at  p.  299, 
part  1,  that — 

'^  The  king  can  do  no  wrong,  the  king  is  the  fountain  of  honor, 
are  precisely  in  the  same  sense  true  and  not  true,  as  the  preceding 
maxim,  that  the  king  never  dies ;  that  is,  they  are  fictions  or  meta- 
phoric^  expressions,  and  therefore  incapable  of  sustaining  any  argu- 
ment to  be  deduced  from  them,  but  merely  expressing  an  idea  already 
established,  and  only  so  far  as  established.  Blackstone  distinctly 
claims  the  same  inability  of  doing  wrong  for  each  branch  of  the  legis- 
lature, (i,  244.)  They  are,  then,  no  peculiar  attributes  of  sovereignty, 
using  the  term  as  applying  to  the  person  called,  by  the  English  law, 
sovereign.  Besides,  we  know  that  the  king,  even  constitutionally, 
can  do  wrong,  and  can  be  declared  to  have  done  so,  as  was  the  case  in 
the  bill  of  rights  respecting  James  II ;  that  there  is  a  *  superiority  of 
the  laws  above  the  king,'  (Blackstone  iv,  440 ;)  that  the  British  law 
^  confirms  the  doctrine  of  resistance,  when  the  executive  magistrate 
endeavors  to  subvert  the  constitution.'  " 

Again,  at  page  301,  he  says : 

*'  No  one  shall  obey  the  king  personally  and  individually,  bat  only 
politically,  surrounded  by  the  law.  Whether  the  maxim,  the  king 
can  do  no  wrong,  with  responsible  ministers,  be  a  well  contrived  ex- 
pedient, is  another  question.  I  consider  it  as  one  of  the  choicest  pro- 
ductions in  the  course  of  constitutional  history  ;  but,  at  the  same  time, 
I  say,  with  Essex:  'What!  cannot  princes  err?  Cannot  subjects 
receive  wrong  ?  Is  an  earthly  power  of  authority  infinite  ?  Let  them 
(who  mean  to  make  their  profit  of  princes)  acknowledge  an  infinite 
absoluteness  on  earth  that  do  not  believe  in  an  absolute  infiniteaess  in 
Heaven.'" 

Now,  if  it  please  the  Court,  let  us  see  how  far  the  government  has 
asserted  its  political  obligation  to  protect  the  citizen  under  its  national 
responsibility. 

In  the  case  of  Martin  Koszta,  who  claimed  the  protection  of  the 
United  States,  having  been  seized  in  the  neutral  port  of  Smyrna,  by 
the  Austrian  authorities.  Captain  Ingraham  demanded  him,  and  ex- 
tended the  protection  of  our  flag.  For  this,  Austria  demanded  satis- 
faction proportionate  to  the  outrage. 

Koszta  was  not  even  an  American  citizen,  but  he  had  renounced  his 
allegiance  to  Austria,  and  declared  his  intention  of  becoming  a  citizen 
of  the  United  States.  ♦ 

What  was  the  action  of  this  government  in  that  case  ?  It  stretched 
forth  its  might  and  power,  and  assumed  a  responsibility  and  a  liability 
never  before  asserted. 
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It  commended,  approved  of,  applauded,  and  rewarded  tlie  act  of 
Captain  Ingraham,  tnongh  he  had  gone  upon  the  very  verge  of  war 
in  demanding  Koszta,  and  it  took  the  responsibility  of  his  act.  Nay, 
sirs,  it  did  more,  it  took  a  higher  ground  still ;  it  approved,  with  Eng- 
land and  France,  of  the  course  of  Turkey  in  a  similar  case  against 
.Austria.  Mr.  Marcy,  in  his  letter  to  Mr.  Hulseman,  (Ex.  Doc,  1st 
sess.  33d  Cong.,  vol.  1,  pp.  34  and  35,)  states  the  case. 

Here  it  will  be  seen  that  humanity  and  justice  triumphed  over  even 
the  obligations  of  a  treaty  and  its  stipulations ;  and  it  was  held  that 
the  duty  to  protect  a  political  offender  in  neutral  territory  was  para- 
mount to  treaty  stipulations. 

The  obligation  of  the  government  to  protect  its  citizens  and  their 
property  is  fully  set  forth  by  Mr.  Marcy  at  p.  42,  ibid.  : 

'^  This  right  to  protect  persons  having  a  domicil,  though  not  native 
born  or  naturalized  citizens,  rests  on  the  firm  foundation  of  justice, 
and  the  claim  to  be  protected  is  earned  by  considerations  which  the 
protecting  power  is  not  at  liberty  to  disregard.  Such^  domiciled  citi- 
zen pays  the  same  price  for  his  protection  as  native  born  or  natural- 
ized citizens  pay  for  theirs.  He  is  under  the  bonds  of  allegiance  to 
the  country  of  his  residence^  and  if  he  breaks  them,  incurs  the  same 

Senalties ;  he  owes  the  same  obedience  to  the  civil  laws,  and  must 
isobar ge  the  duties  they  impose  on  him  ;  his  property  is  in  the  same 
way,  and  to  the  same  extent  as  theirs,  liable  to  contribute  to  the  sup- 
port of  the  government.  In  war  he  shares  equally  with  them  in  the 
calamities  which  may  befall  the  country  ;  his  services  may  be  required 
for  its  defence ;  his  life  may  be  perilled  and  sacrificed  in  maintaining 
its  rights  and  vindicating  its  honor.  In  nearly  all  respects  his  ana 
their  condition  as  to  the  duties  and  burdens  of  government  are  un- 
distinguishable ;  and  what  reasons  can  be  given  why,  so  far  at  least 
as  regards  protection  to  person  and  property  abroad  as  well  as  at  home, 
his  rights  should  not  be  coextensive  with  the  rights  of  native  born 
or  naturalized  citizens?" 

By  this  joint  decision  of  England,  France,  and  the  United  States, 
in  the  case  of  Turkey,  it  is  manifest  that  the  neutral  is  bound  to  pro- 
tect all  persons  who  seek  their  shores  from  the  hostility  of  any  other 
power.  The  obligation  of  Portugal  to  protect  the  brig  General  Arm- 
strong and  her  crew  from  the  assault  made  by  the  British  fleet  is 
therefore  indisputable.  What  would  have  been  the  action  of  this 
government  towards  Captain  Ingraham,  if  he  had  permitted  Koszta 
to  be  carried  off  in  the  Austrian  frigate  without  firing  into  her  ?  His 
name  would  have  been  stricken  from  the  Navy  Register,  and  he  de- 
nounced as  a  coward.  He  acted  under  the  obligation  of  the  govern- 
ment to  protect  and  sustain  him.  Is  the  obligation  of  the  govern- 
ment less  in  this  case  ?  The  two  affairs  are  parallel.  Botli  acted  to 
sustain  the  honor  of  their  countiy's  flag.  Suppose  Ingraham  had 
been  in  a  private  armed  ship,  and  a  conflict  ensued  by  which  he  suf- 
fered the  loss  of  his  vessel,  would  not  the  high  moral  responsibility 
rest  on  this  government  to  procure  indemnity,  or,  in  its  failure,  to 
make  compensation  ?  But  we  are  told  if  Captain  Beid  had  struck  his 
flag  to  the  English,  and  acted  the  poltroon  and  the  coward,  Portugal 
would  Ihen  have  been  liable,  and  consequently  this  government 
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responsible.  It  may  be  asked,  if  Gaptain  Beid  at  the  time  could  bare 
conferred  with  bis  government,  would  tbey  bave  told  him  to  strike 
bis  flag,  or  defend  bis  country's  bonor  ?  Yet  it  would  seem,  with 
tbe  fuUest  admissions  of  tbe  propriety  of  bis  course,  tbey  bave  neither 
bad  tbe  bonor  nor  justice  to  obtain  for  or  make  him  compensation.  I 
now  ask  the  Court  to  review  tbe  most  important  action  of  the  govern- 
ment in  this  case,  and  which  seems  not  to  have  received  that  grave 
consideration  to  which  it  is  entitled.  I  allude  to  tbe  position  taken 
by  the  government  under  the  administration  of  Greneral  Taylor,  in  the 
instruction  of  Mr.  Clayton  to  Mr.  Hopkins,     The  despatch  says : 

**  In  presenting  this  view  of  the  subject  to  the  Portuguese  govern- 
ment, as  a  frank  avowal  of  a  fixed  determincUum  on  the  part  of  the 
United  States  government,  you  will  be  most  careful  to  represent,  at 
the  same  time,  the  extreme  anxiety  of  the  President  to  avoid  being 
forced  to  suspend  or  interrupt  present  diplomatic  relations  with  For* 
tugal ;  becariss  a  recourse  to  (hat  measure  would^  most  probably ^  prow 
to  be  but  the  antecedent  to  reprisals." 

This  positioif  on  the  part  of  the  government  was  followed  up  to  the 
very  last.  The  final  instructions  of  the  government  to  Mr.  James  B. 
Clay  reiterates  its  positive  determination  never  to  consent  to  arbitrate 
this  claim.     Mr.  Clayton  says : 

'*  In  regard  to  a  reference  of  our  claims  to  an  arbiter,  which  hw 
been  indicated,  tbe  President  has  directed  me  tosay  tbatnotfttdlooum 
u^tS,  under  the  circumstances,  receive  his  sanction^  and  this  for  reaaoM 
too  obvious  to  need  enumeration," 

After  Mr.  Clay  left  Lisbon  in  tbe  national  ship-of-war  sent  to 
receive  him,  and  when  all  diplomatic  relations  were  suspended,  this 
fixed  determination  on  the  part  of  our  government  was  re-echoed 
again  and  again  to  Mr.  Figanidre^  the  Portugal  minister  at  Wash- 
ington. 

Here  was  a  responsibility  assumed  and  asserted  as  boldly  as  in  the 
Koszta  case.  The  determination  of  the  government  to  resort  to  re- 
prisals, as  indicated  in  the  letter  to  Mr.  Hopkins,  if  Portugal  did  not 
pay  us,  is  self-evident.  That  position  had  been  taken,  and  the  act 
was  in  the  course  of  execution  when  the  President  died.  CongreflS 
alone  bad  the  power  to  control  tbe  decision  of  the  executive— the 
succeeding  administration  bad  no  right  to  usurp  tbe  authority  of 
reversing  that  decision. 

It  must  be  distinctly  understood,  and  kept  clearly  in  view,  that  the 
^overment,  by  tbe  course  it  bad  taken,  was  defending  and  maintain- 
ing, for  itself,  its  national  honor  and  respect,  although  our  rightfl 
were  incidentally  involved.  It  could  not  withdraw  from  this  position 
without  suffering  a  degradation  and  humiliation  which  the  people  nor 
Congress  would  ever  bave  consented  to  submit.  Tbe  solicitor  has 
been  called  on,  in  vain,  for  authorities  to  show  the  power  or  ri^ht  of 
the  succeeding  administration  to  reverse  this  action  and  decision  of 
tbe  government. 

A  question  here  presents  itself  for  tbe  profound  consideration  of  the 
Court. 

Had  tbe  then  Executive  lived,  would  Congress  bave  recommended 
reprisals,  or  would  tbe  case  have  been  submitted  to  af  bitration  ? 
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Would  Congregs  have  permitted  this  government  to  sink  into  mean- 
ness, and  lose  its  self-respect,  or  wonld  it  have  maintained  the  Execu- 
tive in  preserving  the  bright  escutcheon  of  its  asserted  honor  ?  Was 
not  the  obligation  here  voluntarily  assumed  by  the  Executive,  as  great 
at  least  to  procure  justice  for  us,  as  it  was  in  the  Koszta  case,  and  was 
not  its  responsibility  a  thousand  times  greater  ? 

We  have  the  positive  assurance,  guarantied  to  us  by  the  unanimous 
reports  of  the  Senate  and  House  Committees  on  Foreign  Affairs,  that 
had  this  case  been  submitted  to  Congress  by  the  Executive,  it  would 
never  have  agreed  to  arbitrate  this  claim.  The  committee  of  the 
House  say : 

"  The  committee  are  of  opinion  that,  under  the  circumstances,  the 
claimants  had  a  right  to  consider  the  repeated  recognition  by  the 
different  administrations  of  this  government  of  the  justice  of  their 
claim,  and  the  determined  action  upon  it  by  General  Taylor,  as  carry- 
ing with  it  the  force  of  a  judgment  in  their  favor,  which  a  succeeding 
administration  had  no  power  to  review  and  unsettle. 

"  In  the  cases  of  Pottinger  and  Spence,  (reported  in  the  Opinions  of 
the  Attorneys  General  of  the  United  States,  vol.  1,  p.  486,)  the  ques- 
tion arose,  under  John  Quincy  Adams'  administration,  how  far  the 
then  Executive  was  *  authorized  to  review  and  unsettle  the  acts  of  its 
predecessor.'  Mr.  William  Wirt,  Attorney  General  of  the  United 
States,  (October,  1825,)  held  that,  '  If  it  has  such  authority,  the 
Executive  which  is  to  follow  us  must  have  the  like  authority  to  review 
and  unsettle  our  decisions,  and  to  set  up  against  those  of  our  prede- 
cessors ;  and  upon  this  principle,  no  question  can  be  connidered  as 
finally  settled.'  '  Hence  I  have  understood  it  to  be  a  rule  of  action, 
prescribed  to  itself  by  each  administration,  to  consider  the  acts  of  its 

gredeoessors  conclusive,  as  far  as  the  Executive  is  concerned.  It  is 
ut  a  decent  degree  of  respect  for  each  administration  to  entertain  of 
its  predecessor  to  suppose  it  as  well  qualified  as  itself  to  execute  the 
laws  according  to  the  intention  of  their  makers,  and  not  to  set  an 
example  of  review  and  reversal,  which,  in  its  turn,  maybe  brought  to 
bear  upon  itself,  and  thus  keep  the  acts  of  the  Executive  perpetually 
unsettled  and  afloat.  In  conversing  with  President  Adams  on  this 
subject,  I  understood  him  to  concur  in  the  general  rule  of  considering 
all  acts  of  the  preceding  administration  as  final  ;  and,  although 
partial  injuries  may  now  and  then  remain  unredressed  by  the  operation 
of  this,  in  common  with  all  other  general  rules,  yet  it  is  better  to  bear 
that  partial  evil,  or  leave  it  to  legislative  redress,  than  to  introduce 
the  more  extensive  and  incalculable  evils  which  must  result  from 
considering  all  the  past  acts  of  the  past  executives  as  open  to  recon- 
sideration and  readjudication  at  the  pleasure  of  the  individuals  who 
were  interested  in  them.  And  if  a  decision  made  in  regard  to  these 
gentlemen  eight  years  ago,  during  the  Presidency  of  Mr.  Monroe,  is 
open  to  review  and  reversal,  I  do  not  see  upon  what  principle  of  dis- 
crimination we  can  refuse  to  review  and  reverse  a  decision  made 
during  the  Presidency  of  Mr.  Washington,'  &c.,  &c. 

**  Congress,  under  the  Constitution  of  the  United  States,  alone  ha9 
power,  in  a  large  number  of  cases,  to  redress  a  gross  and  manifest 
injury  done  to  a  citizen.     In  England,  in  similar  cases,  the  subject  id 
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permitted  to  institute  suit  against  his  gorernnient  before  the  ordinary 
tribunals  of  justice.  In  a  late  case  of  the  kind,  (De  Bode  vs.  Begina,) 
where  a  British  subject  claimed  to  be  entitled  to  compensation  for  cer- 
tain losses  suffered  by  him  through  confiscation  of  his  property  in  the 
first  French  revolution,  which  had  been  the  subject  of  a  convention 
between  England  and  France,  (reported  in  16th  Eng.  Com.  Law  and 
Equity  Beports,  p.  23,)  the  Lord  High  Chancellor  used  the  following 
language:  'It  is  admitted  law,  that  if  the  subject  of  a  country  is  spo- 
liated by  a  foreign  government,  he  is  entitled  to  obtain  redress  from 
the  foreign  government  through  the  means  of  his  own  government ; 
but  if,  from  weaknes,  timidity,  or  any  other  causey  on  the  part  of  his 
own  government,  no  redress  is  obtained  from  the  foreigner,  then  he 
has  a  claim  against  his  own  country.' 

''The  only  ground  on  which  the  validity  of  this  claim  can  be  ques- 
tioned is  entirely  technical  in  its  character,  and  not  to  be  enforced 
against  the  evident  demands  of  justice.  It  is  not  a  point  of  law  that 
is  to  be  decided,  but  a  principle  of  national  honor  that  is  to  be  vindi- 
cated. 

"  The  gallant  sailors  who  were  attacked  in  the  neutral  port  of  Fayal 
doubted  not  that  they  would  be  protected  in  their  just  rights  by  the 
full  power  of  their  government;  and  having  had  repeatedly,  sinoe^ 
the  approval  of  their  conduct  by  the  authorities  of  their  country,  your 
committee  are  of  opinion  that  a  stronger  case  for  redress  in  equity 
could  scarcely  be  made  out,  and  therefore  report  the  accompanying 
bill,  and  recommend  its  passage.'' 

This  committee  of  the  House  was  composed  of  the  late  distingoished 
Judge  Bayly,  of  Virginia;  Judge  Harris,  of  Alabama,  celebrated  as  a 
jurist;  Mr.  J.  B.  Chandler,  of  Pennsylvania;  Mr.  IngersoU,  of  Con- 
necticut, a  distinguished  lawyer ;  Mr.  Taylor,  of  New  York ;  that  able 
statesman  and  jurist,  Mr.  Clingman,  of  North  Carolina ;  Governor 
Shannon,  of  Ohio  ;  William  Preston,  of  Kentucky,  a  lawyer  of  ditin- 
guished  ability,  and  Judge  Perkins,  of  Louisiana,  whose  reputation 
as  a  national  law  jurist  is  well  known.  These  gentlemen,  representing 
nine  of  the  largest  and  most  influential  sovereign  States  in  the  Union, 
whose  combined  delegations  would  carry  by  a  majority  any  measure 
before  the  House,  ratified  this  decision. 

This  committee  fully  endorsed  and  concurred  in  the  report  of  the 
Senate  committee,  composed  of  Judge  Mason,  of  Virginia;  Judge 
Douglas,  of  Illinois ;  Mr.  Slidell,  of  Louisiana ;  Judge  Clayton,  of 
Delaware ;  Colonel  Weller,  of  California ;  and  Mr.  Norris,  of  New 
Hampshire.  The  Senate  committee  say :  "  Under  all  the  peculiar 
circumstances  of  the  case,  the  committee  are  of  opinion  that  the  claim- 
ants are  justly  entitled  to  relief  on  strict  legal  principles ;  and  even 
were  their  convictions  on  the  subject  less  decided  than  they  are,  they 
would  find  in  the  heroic  conduct  of  Captain  Beid  and  his  gallant  crew 
strong  inducements  to  give  them  the  hen^  of  their  doubts. 

"There  are  two  points  of  general  interest  involved  in  this  matter, 
which  should  not  be  without  their  influence  on  the  action  of  the  Senate. 
The  effect  to  be  produced  on  our  own  citizens  by  according  indemnity 
in  stimulating  them  to  emulate  the  noble  example  of  Captain  Beid  ; 
for  there  can  be  no  doubt  that  if  he  had  suffered  himself  to  be  captured 
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wUhatU  resistancey  full  pecuniary  satisfaction  would  long  since  have 
been  accorded  by  Portugal  to  the  claimants.  Shall  we  refuse  it  be- 
cause he  has  added  to  our  naval  history  one  of  its  most  brilliant  pages? 
Again :  If  we  act  upon  the  avowed  principle  that  our  citizens  are  aJr- 
tcays  to  be  compensated  for  any  injuries  they  may  suffer  from  the  vtolor 
tion  by  belligerents  of  the  law  of  nations,  other  countries  will  be  more 
earnest  in  maintaining  the  inviobility  of  their  territory." 

Now  let  it  be  remembered  by  the  Court,  that  this  unanimous  report 
of  the  Senate  committee  was  made  after  the  closest  investigation  of 
the  case,  and  in  the  face  of  the  letter  of  Mr.  Secretary  Marcy  to  Judge 
Mason,  construing  the  letters  of  the  claimants  into  acquiescence  to  the 
arbitration. 

Here  we  have  the  unanimous  and  solemn  decision  of  the  committees 
of  both  Houses  of  Congress,  staking  their  reputations  as  judges  and 
jurists,  and  publicly  avowing  to  the  world  that  we  are  justly  entitled 
to  relief  on  strict  legal  principles. 

The  opinion  of  Attorney  General  Wirt,  and  the  decision  of  the 
committee  of  the  House  of  Representatives — ^Hhat  the  claimants  had 
a  right  to  consider  the  repeated  recognition,  by  the  different  adminis* 
tration  of  this  government,  of  the  justice  of  their  claim,  and  the  de* 
termined  action  upon  it,  as  carrying  with  it  the  force  of  a  judgment 
in  their  favor,  which  a  succeeding  administration  had  no  power  .to 
review  and  unsettle" — is  entitled  to  the  most  solemn  consideratioB 
of  this  Court:  for,  as  Leiber  says,  (part  1,  pp.  265,  267,)  ** public 
opinion  is  public  law:"  and  he  remarks,  it  was  not  without  a  deep 
meaning  that,  with  reference  to  the  late  interesting  libel  case  of  Stock- 
dale  vs,  Hansard,  the  printer  to  the  House  of  Commons,  some  British 
papers,  (journals,)  in  June,  1837,  in  giving  Lord  Deman's  decision 
against  the  printers  for  having  published,  under  the  direction  of  the 
House,  certain  documents  containing  slander,  headed  the  article 
**  The  Law  versus  The  House  of  Commons."  And  if  it  be  true  that 
this  Court  has  no  power  to  examine  into  the  wrongs  committed  by  the 
Executive  towards  our  citizens,  as  contended  by  the  Solicitor,  by  what 
authority  does  he  claim  the  right  of  this  Court  to  run  counter,  and  sit 
in  judgment  on  the  acts  of  the  committees  of  the  Senate  and  House  of 
Bepresentatives. 

Now,  let  us  take  a  glance  at  the  position  of  our  government  before 
this  claim  was  referred  to  arbitration.  Mr.  Clay — in  the  presence  of 
the  American  fleet,  then  lying  in  the  Tagus,  having  obeyed  the  will 
of  the  Executive,  and  refused  to  accept  the  boniLs  offered  by  Portugal 
to  refer  this  claim  to  arbitration — ^had  left  the  country.  All  diplo- 
matic intercourse  was  suspended.  The  case  was  preparing  to  be  sub- 
mitted to  Congress.  The  claimants  were  daily  expecting  that  their 
claim  would  be  paid  finally  by  Portugal,  or  that  Congress  would 
order  reprisals.  General  Taylor  died,  refusing,  to  the  last  moment 
of  his  life,  to  submit  this  claim  to  arbitration.  On  the  accession  of 
the  new  administration,  Mr.  Clayton,  on  leaving  the  Department  of 
State,  informed  his  successor  of  the  position  of  our  foreign  relations, 
and  explained  to  him  the  attitude  of  our  government  towards  Portu- 
gal,  and  that  the  papers  were  preparing  to  be  submitted  to  Congress. 
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Mr.  Clayton's  testimony  to  the  sequal  of  this  transaction  is  as  fol' 
lows  :-»-(See  report  of  this  case,  p.  48  and  49.) 

'^  Well,  sir,  at  this  crisis,  when  alt  the  other  claims  wereahont  tobe 
paid — and  I  verily  belie  re  this  was  also  about  to  be  paid — the  Presi- 
dent died.  Within  three  days  after  my  snccessor  went  into  office,  he 
agreed  to  refer  the  claim  to  the  Prince  Louis  Napoleon.  I  know  that, 
because  he  called  upon  me,  and,  in  the  course  of  the  conversation, 
notified  me  that  he  had  made  that  arrangement  with  Mr.  Figaniere, 
the  Portuguese  minister.  *  *  *  I  thought  the  circumstances  of  the 
case  so  clear  against  that  government,  and  her  conduct  so  atrocious, 
that  there  ought  to  be  no  reference  of  a  claim  which  waR  so  clearly 
right." 

Again,  he  said :  ^'  In  this  case,  the  claim  was  referred  to  the  arbi- 
tration, without  the  consent  and  without  the  knowledge  of  the  claim- 
ant. He  had  not  the  slightest  information  that  such  a  thing  was  in 
progress."  ''  Within  three  days  after  the  matter  came  into  the  hands 
of  my  successor  in  the  office  of  Secretary  of  State,  he  agreed  to  refer  it. 
I  know  this  of  my  own  knowledge.  At  that  very  moment,  the  claim- 
ant was  confidently  expecting  that  this  claim  would  be  paid.  Other 
claims  had  been  given  up,  and  he  had  every  reason  to  suppose  that 
this  also  would  he  paid." 

The  new  Executive,  then,  previous  to  consenting  to  refer  this  case, 
was  in  the  full  possession  of  the  fact,  that  the  American  flag  had 
been  sent  to  the  shores  of  Portugal,  unfolding  a  demand  over  which 
the  escutcheon  of  the  national  honor  of  this  republic  was  pending ; 
and  because  the  government  had  refused  the  corrupting  offer  as  the 
price  of  its  degradation,  it  was  bidden  defiance. 

This  new  administration,  with  the  fuli  knowledge  of  these  facts, 
proceed  of  its  own  accord-^without  our  knowledge  or  consent,  and 
against  the  known  express  and  declared  will  of  the  previous  Execu- 
tive, that  he  would  never  consent  to  arbitrate  this  claim — and  within 
three  days  after  its  formation,  agreed  upon  this  diplomatic  marriage 
treaty. 

**  Oh !  most  wicked  speed,  to  post 

With  such  dexterity  to  merelrieiout  sheets  !*' 

The  history  of  this  submission,  and  the  manner  under  which  it  WM 
conducted  under  the  treaty  and  protocol,  is  familiar  to  this  Court. 
What  a  ridiculous  farce,  then,  it  becomes,  to  assert  that  we  acquiesced 
in  this  arbitration,  when  the  Executive  knew  well  that  it  was  acting 
in  direct  conflict  with,  and  in  opposition  to,  the  declared  will  and  in- 
junction of  its  predecessor  ?  But  to  charge  us  with  having  consented 
to  a  submission  which  had  been  agreed  upon  almost  a  month  previous 
to  the  letter  written  in  answer  to  the  inquiry  made  to  ascertain  the 
fact,  and  requesting  the  government  to  take  no  step  that  would  com- 
promise our  rights,  needs  no  reply. 

But  I  contend  that  the  letter  of  the  Hon.  Secretary  Marcy  to  the 
Hon.  Mr.  Mason,  chairman  of  the  Committee  on  Foreign  Relations, 
lays  down  the  true  doctrine  of  the  liability  of  the  government  in  this 
case.     He  says : 

^'I  cannot  countenance  the  principle  that,  where  this  government 
is  called  on  by  a  ditizen  of  the  United  States  to  int'^rpose  for  the  par- 
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pose  of  recovering  claims  against  any  other  government,  jproceerfo  in 
good  faith  for  that  purpose,  and  fails  in  its  object,  or  obtains  what  may 
be  regarded  as  an  inadequate  indemnity^  it  places  itself  in  a  situation 
to  be  called  on  to  pay  the  claims,  or  to  satisfy  the  expectations  of  the 
claimants.  Our  government  is  bnt  an  agent  in  such  cases ;  and  unless 
it  acts  against  the  express  or  known  tvishes  of  those  who  have  invoked 
its  interposition,  it  does  not,  as  I  conceive,  incur  any  liability  whatever 
to  the  claimants." 

And  now,  I  ask,  were  the  proceedings  had,  in  submitting  this  claim 
to  arbitration,  in  accordance  with  good  faith  for  that  purpose?  Were 
they  not  in  violation  of  the  good  faith  of  the  nation  pledged  not  to 
arbitrate  this  claim  ?  They  most  certainly  were.  And  did  it  not 
^^act  against  the  express  and  known  wishes  of  those  who  had  invoked  its 
interposition,  by  informing  them  that  their  objections  and  suggestions 
toere  too  late,  and  afterwards  by  concluding  and  ratifying  a  treaty 
which  had  been  agreed  upon  before  that  interposition  could,  by  any 
possibility,  have  been  invoked? 

This  submission  was  not  only  contrary  to  the  express  will  of  the 
claimants,  but  that  of  the  decision  and  determination  of  the  previous 
Executive.  It  is  in  vain  to  escape  from  this  conclusion  ;  and  the 
liability  of  the  government  on  this  ground  alone  is  clear  and  indis- 
putable under  the  original  obligation  of  the  government  to  the  citizen, 
as  well  as  by  the  doctrine  asserted  and  recognized  by  Secretary  Marcy. 

I  now  desire  to  direct  the  attention  of  the  honorable  Court  to  the 
position  taken  by  the  learned  Solicitor  and  in  that  of  the  dissenting 
opinion  of  this  Court. 

It  is  contended  on  the  part  of  the  Solicitor  that  the  government 
cannot  be  made  liable  for  the  acts  of  its  agents  or  officers  in  the  con- 
duct of  public  affairs ;  and  he  cites  an  opinion  of  the  law  officer  of 
this  government  to  affect  this  claim.  The  opinion  of  the  Attorney 
General  is  entitled  to  no  greater  weight  than  that  of  any  other  distin- 
guished lawyer ;  it  is  but  the  spinning  of  a  thread  from  out  the  soli- 
tary brain  of  an  individual.  But  while  I  do  not  wholly  concede  the 
correctness  of  the  opinion,  I  deny  its  applicability  to  this  case. 

The  dissenting  opinion  of  the  Court  maintains  the  same  doctrine. — 
(See  report  of  this  case,  p.  220.) 

On  this  point  also,  and  in  this  connexion,  the  Solicitor  has  cited 
two  authorities  (6  Peters,  pp.  729,  730,  and  1*4  Peters,  p  458,)  to  show 
that  the  action  of  the  Executive  is  conclusive,  and  that  this  Court  has 
no  power  to  review  it.  We  have  always  admitted  that,  so  far  as  the 
treaty  obligations  between  Portugal  and  the  United  States  are  con- 
cerned, the  matter  is  conclusive,  but  not  between  this  government  and 
its  citizens.  The  authorities  cited  do  not  affect  this  case  in  the  least, 
because  the  liability  of  the  government  does  not  attach,  and  we  do 
not  assert  it  on  the  ground  of  the  United  States  having  made  the 
treaty,  but  from  the  coasequences  growing  out  of  this  treaty,  pre- 
cluding our  rights  against  Portugal. 

Can  it  be  said,  on  the  one  hand,  that  the  action  of  the  government, 
under  the  administration  of  General  Taylor,  was  not  decisive  and 
binding  on  its  successor,  while,  on  the  other  hand,  that  the  action  had 
under  the  administration  of  Mr.  Fillmore  is  final  and  conclusivo 
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against  the  citizen,  and  that  though  it  be  admitted  erroneons,  no 
responsibility  attaches  because  of  the  act  of  an  irresponsible  agent? 

The  question  then  arises  whether  the  act  of  the  Department  of  State 
was,  or  was  not,  the  act  of  the  Executive — or  whether  the  act  of  sub- 
mission by  the  Secretary  of  State  was  his  sole  individual  act,  as  an 
officer  or  agent  of  the  government,  separate  and  distinct  from,  and 
wholly  unconnected  with  the  executive,  and  on  whom  no  responsibility 
can  rest  for  the  act  of  his  Secretary  f  The  treaty  making  power  is 
vested  in  the  Executive  and  the  Senate.  Kent  fully  defines  the  powers 
of  the  President  in  6  ed.  vol.  1,  p.  284  to  288. 

It  is  clear  that  the  pvUic  secretary  of  the  President  has  no  power  to 
submit  the  claims  of  our  citizens  to  arbitration,  or  to  negotiate  a 
treaty.  But,  on  the  contrary,  the  President  alone  is  declared  to  be  the 
constitutional  organ  of  communication  with  foreign  powers,  and  the 
"eflScient  agent"  in  the  conclusion  of  treaties.  Agent  of  whom? 
Agent  of  the  government,  or  the  agent  of  the  people?  That  people 
who  created  him,  and  delegated  to  him,  under  the  Constitution,  those 
subscribed  and  limited  powers,  in  which  can  be  found  no  authority  or 
sovereignty  over  the  rights  of  the  people  ! 

Kent  declares,  in  defining  the  powers  of  the  Executive,  that  the 
President  is  bound  to  see  that  the  laws  are  faithfully  executed,  and 
that  he  is  generally  charged  with  the  powers  and  responsibility  of  the 
Executive  Department  !  And,  furthermore,  that,  for  exceeding  the 
precise  and  definite  limitations  imposed  upon  the  exercise  of  his  power, 
the  Constitution  has  rendered  him  responsible  by  law  for  mal-admin- 
istration.  Eesponsible  not  only,  I  contend,  to  be  impeached,  but 
responsible  through  the  government,  directly  to  the  people,  who  shall 
sufi'er  by  his  mal-administration. 

It  is  incontrovertible  and  manifest  that  the  Secretary  of  State  can 
only  act  by  and  under  the  instructions  and  authorization  of  the  Pre- 
sident. The  Department  of  State  is  only  a  branch  of  the  Executive. 
It  is  a  component  part  of  the  executive  government.  The  Secretary 
of  State  stands  in  no  position  as  agents  either  to  the  government  or 
the  people.  His  office  is  simply  ministerial,  because  he  is  only  acting 
under  a  superior  authority.  His  position  is  widely  different,  and  en- 
tirely distinct  from  that  of  a  mere  officical  agent  of  the  government, 
such  as  a  marshal  or  collector.  The  distinction  is  this :  An  oflicial 
agent  of  the  government  is  simply  entrusted  to  perform  and  carry  out 
those  duties  and  functions  relating  to  the  internal  regulations  of  the 
government,  being  in  no  manner  connected  with  the  executive  power, 
further  than  the  performance  of  duties  imposed  on  such  officer  bj 
positive  law. 

In  all  the  domestic  and  foreign  communications  made  to  the  Presi- 
dent, the  Executive  answers  through  the  public  secretary  of  the  gov- 
ernment. In  all  these  official  acts  and  communications  the  secretary 
invariably  uses  the  language,  "  I  am  directed  by  the  President  to  say," 
&c.  Will  it  be  asserted  by  this  Court  that  Mr.  Clayton  acted  simply 
as  the  agent  of  the  government,  without  the  authority  and  direction 
of  the  President?  With  what  truth,  then,  can  it  be  maintained  that 
Mr.  Webster  was  not  the  instrument  of  the  Executive,  but  acted  in- 
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dependently,  as  a  mere  agent,  without  attaching  any  responsibility  on 
that  Executive  ? 

If  the  position  taken  by  the  Solicitor,  and,  in  the  dissenting  opinion 
of  this  Court,  be  correct,  that  the  Secretary  of  State  is  only  the  agent 
of  the  government,  and  that  the  government  is  not  responsible  for  his 
act,  then  it  must  inevitably  follow,  as  an  incontestible  conclusion,  that 
the  treaty  which  was  made  is  without  force  or  effect,  and  the  claimants 
cannot  be  concluded  by  it. 

It  is  in  vain,  sirs,  to  shift  the  responsibility  of  the  government  in 
trying  to  sever  its  political  connexion  by  such  distinctions,  admitting 
of  no  difference. 

Why,  sirs,  what  a  chameleon  thing — what  a  miserable  shadow  be- 
comes this  government  if  such  a  doctrine  is  to  prevail. 

Mr.  Secretary  Marcy  gives  an  apt  illustration  of  this  changing 
positions,  and  sleight-of-hand  hocus-pocus  of  governments,  in  his  cele- 
brated Koszta  letter,  (see  p.  37  ;)  he  says : 

^'By  the  consent  and  procurement  of  the  Emperor  of  Austria, 
Koszta  had  been  sent  into  perpetual  banishment.  The  Emperor  was 
a  party  to  the  expulsion  of  the  Hungarian  refugees  from  Turkey. 
The  sovereign,  by  such  an  act,  deprives  his  subjects  to  whom  it  is  ap- 
plied of  all  their  rights  under  his  government.  He  places  them 
where  he  cannot,  if  he  would,  afford  them  |)rotection.  oy  such  an 
act  he  releases  the  subjects  thus  banished  from  the  bond  of  allegiance. 
Any  other  result  would  make  the  political  connexion  between  the  sub- 
ject and  the  sovereign  a  state  of  unmitigated  vassalage,  in  which  all 
the  dutiea  and  no  righta  wovld  he  on  one  side,  and  all  the  rights  and  no 
duties  would  be  on  the  other." 

This  is  the  precise  position  now  assumed  by  the  Solicitor  in  this 
case.  He  claims  for  the  government  all  the  power  and  no  duties  or 
obligations,  on  theone  hand,  while  he  denies  the  citizen  all  his  rights, 
and  claims  from  him  all  the  duties  on  the  other.  This  would  indeed 
be  unmitigated  vassalage ! 

Are  we,  then,  to  be  stripped  of  our  immunities,  as  American  citi- 
sens,  by  this  assumed  imperial  sovereignty,  which,  while  it  usurps  the 
power  to  sacrifice  our  rights,  denies  its  reponsibility  ?  Are  we, 
Koszta-like,  to  be  banished  from  the  protection  of  our  country,  and 
told  that  it  is  neither  under  any  obligation  to  enforce  our  rights,  nor 
under  any  responsibility  to  indemnity  us?  Why,  sirs,  even  under 
this  tyrannical,  despotic  government  of  Austria,  a  more  enlarged 
spirit  of  justice  and  equity  prevails.  It  is  reported  that  the  tribunals 
af  Austria  haVe  held  that  an  humble  shoemaker  might  bring  his  ac- 
tion against  the  Emperor  on  a  common  contract  I 

Let  us  suppose  for  a  moment,  in  the  Koszta  case,  at  the  time  he 
was  held  in  custody  by  the  French  consul  at  Smyrna,  awaiting  the 
final  action  of  this  government,  that  President  Pierce  had  died,  and 
the  succeeding  administration  abandoned  and  reversed  the  position 
and  action  of  Mr.  Marcy,  what  would  have  been  the  public  opinion  ? 
It  certainly  would  have  condemned  the  right  of  the  Executive  so  to 
do,  while  the  power  to  act  could  be  denied. 

Sirs,  this  is  the  only  case  to  be  found  on  record,  in  the  whole  history 
of  our  government,  in  which  a  succeeding  administration  had  imper-* 
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lUed  the  national  honor  by  receding  from  the  position  of  a  preyions 
administration^  asuumed  upon  unequivocal  and  undoubted  testimony  of 
the  legality  and  justice  of  the  claim  it  had  pledged  the  national  honor 
to  assert. 

Now,  I  ask  the  learned  Solicitor,  was  it  the  act  of  the  Executive,  or 
that  of  the  Department  of  State,  that  assumed  the  responsibility  in 
the  Koszta  case,  and  was  not  that  act  beyond  the  right  of  interference 
by  any  other  administration  ? 

I  submit  to  your  honors  if  it  be  not  clearly  shown  that  the  Execu- 
tive, in  this  case,  in  referring  it  to  arbitration,  acted  against  the 
express  and  known  wishes  of  the  claimants,  which  had  been  signified 
to  the  previous  Executive.  The  succeeding  administration  was  in- 
formed of  and  knew  this  fact.  It  acted  in  secret,  and  on  its  own  re- 
sponsibility ;  without  reference  either  to  the  previous  action  of  the 
f;overnment,  or  consulting  with  the  claimants  to  o^certotn  their  wishes. 
t  took  the  responsibility  of  reversing  the  position  of  this  case,  and 
the  settled  and  final  decision  of  the  past  Executive,  which  we  contend 
it  had  not  the  right  to  do.  It  was  bound  to  have  sent  the  case  to  C!on- 
gress  for  its  legislative  decision.  But  as  it  did  not  do  so,  and  having 
taken  the  responsibility  to  arbitrate  the  claim  and  failed,  the  failure 
to  procure  indemnity  carries  with  it  the  force  of  an  obligation  to  recom- 
pense the  claimants. 

The  dissenting  opinion  of  the  Court  maintains  the  sovereign  capacity 
of  the  Executive,  and  quotes  Mr.  Adams  to  show  that  it  was  proper 
to  compromise  this  claim. — (See  the  Report,  p.  223.) 

As  a  general  principle,  I  do  not  deny  the  doctrine  of  Mr.  Adams, 
provided  the  negotiation  is  properly  conducted.  The  political  obliga- 
tion which  rests  upon  the  government  is  that  it  shall,  in  all  its  trans- 
actions, see  that  the  solemn  forms  of  the  law  are  fully  and  completely 
executed  and  gone  through,  with  a  due  regard  to  the  claimants'  rights ; 
while,  on  the  other  hand,  in  its  negotiation  with  another  nation,  it 
must  see  that  the  forms^  equally  solemn  and  imperious,  shall  be  strictly 
complied  with.  Can  it  be  said  that,  in  negotiating  the  treaty  with 
Portugal,  this  organic  rule,  ^'that  the  Executive  shall  see  that  the 
solemn  forms  of  the  law  are  fully  complied  with,  and  executed  with  a 
due  regard  to  the  claimants'  rights,"  wb.8 strictly  observed  f" 

If  the  Executive  had  strictly  complied  with  this  rule,  he  would  have 
carried  out  the  solemn  decision  of  his  predecessor.  For  it  is  admitted 
in  the  learned  dissenting  opinion,  that  where  the  government  asserts 
to  interfere  for  the  citizen,  its  action  may  be  even  by  reprisals. 

There  is  no  room  for  doubt  but  that  toas  the  evident  intended  resort, 
by  General  Taylor,  if  Portugal  had  not  complied  with  the  demand. 
And  I  feel  to-day  morally  certain,  if  the  action  of  General  Taylor 
had  been  carried  out  and  the  case  submitted  to  Congress,  Portugal 
would  have  immediately  yielded  to  our  just  rights. 

The  learned  judge,  in  his  dissenting  opinion,  seems  to  have  forgotten 
the  position  taken  by  the  previous  administration,  and  has  not  con- 
sidered the  rights  of  the  claimants  in  connexion  with  its  reversal.  It 
must  be  remembered,  too,  that  in  1818  Mr.  Adams  reiterated  this 
demand  against  Portugal,  declaring  its  justness  upon  the  admitted 
acknowledgments  of  the  Portugese  authorities.     But  while  the  dis- 
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senting  opinion  denies  that  the  government  acta  as  the  agent  of  the 
citizens,  Mr.  Marcy,  Mr.  Justice  btory,  Lieber,  and  our  leading  dis- 
tinguished jurists  assert  the  contrary. 

Let  US  now  examine  the  effect  of  this  treaty  on  the  claim  in  equity 
which  we  make  against  the  government. 

Can  it  be  established  that  this  treaty-making  power — the  act  of  the 
Executive,  combined  with  the  co-operation  of  the  Senate — is  sovereign, 
supreme,  and  omnipotent,  having  no  liability  or  responsibility  attached 
to  it  ?  That  because  of  this  power,  delegated  by  the  people,  no  wrong 
or  injury  to  the  citizen  can  be  committed  or  result  from  it,  and  that  all 
treaties  so  made  by  consequence  shields  the  responsibility  of  the  gov- 
ernment to  the  citizen  ?  If  this  be  so,  then  our  government  is  arbi- 
trary, despotic,  and  tyrannical,  and  the  Constitution  by  which  its 
powers  are  strictly  defined  and  limited  is  mere  blotting  paper. 

In  the  case  of  the  schooner  Peggy,  (1  Cranch,  103,)  the  Supreme 
Court  of  the  United  States  held  that  individual  rights,  acquired  by 
war  J  and  vested  rights  of  the  citizens  might  be  sacrificed  by  treaty  for 
national  purposes.  And,  in  the  case  of  Ware  vs.  Hilton,  (3  Dallas, 
199,  245,)  it  was  said  to  be  a  clear  principle  of  national  law  that  pri- 
vate rights  might  be  sacrificed  by  treaty  to  secure  the  public  safety, 
though  the  government  would  be  bound  to  make  compensation  and 
indemnity  to  the  individuals  whose  rights  had  thus  been  surrendered. 
— (1  Kent,  167.)  The  power  to  alienate  and  the  duty  to  make  com- 
pensation are  both  laid  down  by  Grotius,  (b.  3,  c.  20,  sec.  7,)  in 
equally  explicit  terms. 

These  authorities  cannot  be  overthrown — the  principle  is  clear,  the 
law  is  positive.  The  Solicitor  does  not  even  attempt  to  controvert  it. 
His  whole  argument  is  directed  to  create  in  the  mind  of  the  Court  a 
fear  and  a  terror  of  its  assuming  the  responsibility  of  reviewing  the 
action  of  the  Executive,  and  of  placing  itself  in  direct  conflict  with  the 
treaty  making  power.  This  position  is  only  an  imaginary  one,  and 
is  wholly  irrelevant  to  the  question  of  the  responsibility  of  the  govern- 
ment now  before  the  Court.  This  question  does  not  involve  the  Court 
in  a  conflict  with  the  power  of  the  Executive  and  Senate,  nor  is  the 
Court  called  upon  to  revise  or  reverse  their  action,  as  the  Solicitor  con- 
tends. The  power  of  the  Executive  to  make  this  treaty  has  never  been 
contradicted  or  denied.  The  policy,  and  its  right  so  to  do,  under  the 
peculiar  circumstances  of  this  case,  have  been  gravely  questioned.  By 
the  course  of  this  policy  has  arisen  its  liability,  growing  out  of 
its  duties  and  obligations  towards  the  claimants.  We  have  never 
assumed,  in  any  manner,' an  antagonistical  position  in  opposition  to 
the  power  of  the  Executive  to  treat,  or  denied  the  binding  force  of  the 
treaty  between  the  two  nations.  On  the  contrary,  between  them,  the 
two  treating  powers^  we  hold  and  assert  that  it  is  res  judicata.  It  is 
simply  the  effe/ct  and  operation  of  this  treaty  on  the  rights  of  the 
claimants,  from  whence  arises  the  obligation  of  the  government  to 
its  citizens,  as  declared  by  the  Supreme  Court  of  the  United  States  in 
the  cases  cited  in  Cranch  and  Dallas.  This  position,  supported  by  the 
high  authorities  cited,  cannot  be  disturbed. 

The  confusion  of  theories  which  the  Solicitor  has  heaped  up  like  a 
fog  bank  in  this  case,  needs  only  the  calm  light  of  reflection  on  the 
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trne  qnestion  before  the  Court  to  dispel  it  entirely.  This  mist  of  ter- 
ror which  he  has  raised  for  himself  before  the  eyes  of  the  Court,  to 
prevent  it  from  seeing  a  naked  qnestion  of  right,  which  is  totally  un- 
connected, and  every  way  isolated  from  the  power  of  the  treaty  making 
branch  of  the  government,  is  perfectly  transparent. 

Divest  the  case,  then,  of  this  mock  sanctity  of  sovereign  power 
which  the  Solicitor  has  such  a  pious  dread  of  violating,  and  let  us  see 
where  we  stand. 

No  exercise  of  power  resulting  in  a  wrong  to  a  citizen,  or  the  sacri- 
fice of  his  rights,  can  be  committed  under  the  federal  government 
without  a  responsibility,  either  to  a  superior  authority  or  directly  to 
the  people.  If  the  government  has  power  and  rights  to  exercise,  It 
also  has  duties  and  obligations  to  perform.  Those  duties  and  obliga- 
tions imply  as  well  rights  and  immunities  on  the  part  of  the  citizen. 
For  even  Lord  Landsdown  has  said  ^'  the  people  have  rights,  kings 
and  princes  have  none."  We  are  not  questioning  the  pau?er  of  the 
government,  under  any  circumstances,  to  make  a  treaty^  nor  its  right 
to  sacrifice  or  surrender  the  claims  of  its  citizens  for  the  general  wel- 
fare of  the  country,  under  the  obligation  to  indemnify  them.  But  the 
right  of  one  administration  to  reverse  the  decision  of  another  is  a  dif- 
ferent affair.  Even  then  it  has  the  powers  while  the  right  is  ques- 
tionable. The  power  of  the  government  is  one  thing — ^the  right  to 
exercise  that  power,  without  a  responsibility,  is  another.  The  prin- 
ciple is  fully  recognized,  and  Secretary  Marcy  admits  the  government 
to  be  but  an  agent ;  and  he  says  the  government  is  liable  where  it 
acts  against  the  express  and  known  wishes  of  the  citizen.  It  did  so 
act  in  this  case,  and  made  a  treaty,  to  which  we  have  shown  we  were 
no  parties  in  any  sense.  It  took  our  rights,  sacrificed  and  surrendered 
them,  and  bound  itself  to  submit  to  the  decree  of  an  arbiter  against 
the  consent  and  the  express  and  known  wishes  of  the  claimants. 

We  are  not,  then,  arraigning  or  trying  the  government,  nor  sitting 
in  judgment  on  its  acts,  in  the  sense  contended  by  the  Solicitor.  We 
are  but  trying  the  question  of  the  right  of  the  citizen  against  the 
government,  for  a  wrong  and  injury  sustained.  Can  the  finding  of 
this  Court  on  a  naked  question  of  the  right  of  the  citizen  reflect  in  any 
manner  upon  the  government  ?  Can  this  pious  dread  of  sovereignty 
on  the  part  of  the  Solicitor  and  the  Attorney  Qeneral  prevent  the 
establishment  of  justice  by  this  Court?  If  so,  the  object  of  the  Court 
is  defeated,  and  the  whole  enactment  is  a  mere  farce  I 

If  the  acts  of  the  government  are  to  be  sheltered  by  a  veil  of  inaagi- 
nary  sanctity  from  ail  scrutiny  or  examination  by  this  Court — ^if  its 
acts  are  always  to  pass  upon  the  world  for  just,  although  wrong  and 
palpably  oppressive,  then  it  is  in  vain  that  the  law  c/  nations  have 
laid  down  rules  of  conduct  for  governments  and  their  citizens. — (Ruth. 
Inst.  Nat.  Law,  vol.  2,  598.) 

No  sophistry  can  establish  this  position^  that,  although  a  flagrant 
wrong  has  been  done  by  the  government  to  one  of  its  citizens,  under 
the  color  of  the  sovereignty  of  an  existing  authority,  nor  by  virtue  af 
ity  that  the  injurious  act  becomes  to  all  effectual  purposes  a  lawful  one, 
for  no  other  reason  but  because  it  has  been  done. 

It  will  not  be  denied  but  an  obligation  rests  upon  the  government 
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to  prosecute  the  claims  of  its  citizens  against  a  foreign  nation.  Before 
it  becomes  answerable  under  this  obligation,  it  must  examine  into  the 
rights  of  the  citizen  under  the  claim  preferred,  and  determine  upon 
the  liability  of  the  foreign  government.  The  national  liability  is  sus- 
pended while  the  subject  matter  is  regularly  sub  judice  between  the 
foreign  nation  and  the  claimant,  because  it  is  yet  undecided  whether 
the  government  will  adopt  the  injury  and  convert  it  from  a  private  to 
a  public  one. 

Having  acknowledged  the  rights  of  the  citizen,  not  only  by  one,  but 
by  repeated  subsequent  administrations,  and  declared  the  liability  of 
the  foreign  government  under  the  law  of  ruxtionsy  the  responsibility  to 
procure  indemnity  for  its  citizen  under  this  obligation  becomes  per- 
fect. The  asserted  liability  of  Portugal  by  this  government  forecloses 
all  controversy  between  the  claimants  and  the  captors,  and  terminates 
forever  all  ordinary  judicial  inquiry  upon  the  matter  of  it.  Having 
thus  asserted  that  "  it  would  make  no  demand  not  founded  in  justice^ 
and  submit  to  no  wrong y'*  if  justice  be  refused  by  the  foreign  govern- 
ment, then  the  law  ofnatims  gives  a  remedy,  either  by  solemn  war  or 
by  reprisals.  Having  proceeded  thus  far,  the  two  nations  become  the 
parties  to  the  controversy. 

Can  there  be  any  just  sense  of  national  pride  or  respect  for  national 
jurisdiction  or  prerogative  fairly  attributable  to  a  just  nation,  which 
will  allow  it  to  go  thus  far  in  demanding  a  right  of  its  citizens  against 
a  foreign  nation  by  afterwards  receding  from  and  reversing  its  action, 
and  exacting  from  the  people  of  the  United  States  a  blind  and  super- 
stitious faith  in  the  righteousness  and  irresponsibility  of  such  a  pro- 
ceeding? 

Then  the  inquiry  arises,  from  whence  does  a  succeeding  administra- 
tion obtain  the  power  and  exclusive  right  to  judge  of  and  reverse  the 
acts  of  its  predecessor,  without  incurring  a  direct  responsibility  under 
this  obligation,  if  it  be  not  for  the  general  welfare  of  the  people ;  and 
if  a  treaty  be  made,  sacrificing  the  rights  of  the  claimants /or  the  gen- 
eral  welfare^  does  not  the  government  become  directly  responsible  ? 

In  order  to  ascertain  if  this  treaty,  and  the  decision  of  the  arbiter 
under  it,  is  conclusive  against  the  claimants,  we  must  first  inquire 
whether  the  American  government,  when  administered  under  General 
Taylor,  would  have  esteemed  such  a  decree  just,  or  whether  it  would 
not  be  bound,  under  the  law  of  nationsy  by  the  repeated  admissions  of 
the  rights  of  the  claimants  and  the  declared  liability  of  Portugal  for 
the  sufiferance  of  the  violation  of  her  neutrality,  to  have  resorted  to 
reprisals?  Oan  a  doubt  arise  in  the  mind  of  the  Court  but  that  the 
latter  conclusion  has  been  fully  established? 

This  case  must  be  decided  wholly  upon  the  principles  of  interna- 
tional lawy  because  it  is  not  a  claim  strictly  against  this  government, 
but  resulting  from  a  responsibility  incurred  by  the  government  in 
prosecuting  a  claim  of  its  citizens  against  a  foreign  nation.  The  autho- 
rities cited  from  6  Peters,  729,  and  14  Peters,  458,  by  the  Solicitor, 
and  the  only  ones  on  which  he  relies  are  totally  inapplicable  in  this 
case,  because  the  decisions  are  not  based  on  any  question  arising  under 
the  law  of  nations,  involved  before  this  Court;  nor  can  the  decisions  of 
the  highest  tribunal  of  a  nation  be  made  the  shield  to  protect  its 
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natioDal  liability,  incurred  under  the  great  public  law  which  holdjs  s 
government  and  its  people  equally  responsible. 

The  national  liability  being  fixed,  no  judicial  proceedings  can  dimin- 
ish it.  For  if  it  can,  then  every  nation  may  make  its  own  decrees  to 
screen  it  from  all  obligations  arising  under  the  fixed  and  established 
principles  of  intern  ntional  law,  which  would  produce  the  annihilation 
of  all  justice,  and  the  science  of  law  and  government,  thus  driven  uy 
the  winds  of  anarchy,  would  soon  founder  in  the  dark  sea  of  chaos ! 

If  this  Court  holds  the  decisions  in  Peters  authority  in  this  case, 
then  the  decisions  in  the  Supreme  Court  of  the  United  States  on  ques- 
tions of  intemcUional  law^  which  we  have  cited  from  1  Granch  and  3 
DaUaa,  are  in  direct  conflict  and  opposition  to  it,  though  these  opin- 
ions are  sustained  by  the  supreme  tribunal  of  the  world  and  the  au- 
thorities of  the  law  of  nations. 

But  what  does  the  Court  say  in  this  opinion  from  6  Peters?  That 
all  official  actions,  within  the  scope  of  the  officer's  powers^  whether 
legislative,  judicial,  or  executive,  are  conclusive  of  the  matters,  and 
not  to  be  re-examined,  ^^urdess  an  appeal  is  provided  for^  or  other  re- 
vision^  by  some  appellate  or  supervisory  tribunal^  is  prescribed  by  law.'* 

If  this  authority  be  applicable,  then  the  decision  makes  a  special 
reservation  fully  adapted  to  this  case.  The  law  has  provided  a  super* 
visory  tribunal  by  the  establishment  of  this  Court,  and  prescribed  the 
revision  of  cases  sent  to  it  by  either  House  of  Congress.  It  has  further 
empowered  the  Court,  under  the  9th  section  of  the  act,  after  the  de- 
cision of  Congress^  to  order  a  re-hearing  on  principles  of  equity,  where 
the  Court  is  satisfied  that  wrong  has  been  done.  This  reservatory  dis- 
cretion given  to  the  Court  shows  the  extent  of  the  jurisdiction  intended 
to  be  conferred  upon  it.  If  it  has  granted  this  jurisdiction,  it  has  also 
granted  the  power  and  confidence  to  assert  the  wrongs  of  its  citizens 
and  the  liability  of  the  government. 

But  it  would  be  worse  than  folly  in  this  case  to  test  the  liability  of 
the  government  by  its  own  laws  made  to  govern  its  domestic  relations 
with  its  citizens,  unconnected  with  matters  or  principles  relating  to 
international  law ;  because  its  liability  here  can  only  be  tested  under 
that  law  by  which  it  is  made  answerable  to  other  nations. 

In  a  case  before  the  Mexican  commission,  sitting  at  Washington 
under  the  treaty  of  1839,  it  was  held  by  Judge  Marcy  (now  Secretary 
of  State)  and  Judge  Breckinridge,  of  Pennsylvania,  in  opposition  to 
the  Mexican  commissioners,  that  no  act  of  the  government,  whether 
executive,  legislative,  or  judiciary,  could  stand  in  bar  as  conclusive 
against  the  just  rights  of  an  American  citizen.  This  decision  was  con* 
firmed  by  the  commission  of  1848,  under  the  treaty  of  Guadalupe 
Hidalgo. 

The  opinions  of  that  highly  eminent  and  distinguished  civilian, 
William  Pinkney,  delivered  at  the  board  of  commissioners  acting 
under  the  7th  article  of  the  treaty  of  1794,  between  the  United  States 
and  Great  Britain,  cover  every  possible  question  arising  upon  this 
claim  before  the  Court.  The  case  of  the  Betsy,  Furlong  master,  be- 
longing to  Baltimore,  is  this:  She  was  captured  in  1793,  during  the 
war  between  England  and  France,  on  the  second  day  out  from  the 
French  island  of  Guadalupe.    She  was  condemned  by  the  vice  admi- 
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ralty  of  Bermuda  as  lawful  prize,  and  this  decision  was  confirmed  by 
the  lords  of  the  high  court  of  admiralty,  the  supreme  judicature  in  the 
kingdom  in  matters  of  prize.  It  was  contended  by  the  agent  of  the 
Crown,  on  the  part  of  the  British  government,  that  this  decision  was 
conclusive  against  the  claimants,  and  precluded  the  board  from  re*ex- 
amining  the  matter. 

Mr.  Pinkney  on  this  point  delivered  his  opinion,  and  it  is  to  his  im- 
perishable argument  on  that  occasion  that  I  am  deeply  indebted  for 
the  light  which  has  so  resplendently  relumed  upon  every  dark  feature 
of  this  case,  and  for  whose  memory  I  shall  ever  entertain  the  deepest 
sense  of  gratitude. 

Mr.  Pinkney,  in  maintaining  the  reverse  of  this  position,  cites  from 
Rutherford's  Institutes  of  Natural  Law,  vol.  2,  pp.  596,  597,  and 
598,  and  (at  page  207,  Wheaton's  Life  of  Pinkney)  says : 

*'  The  author  I  have  just  quoted  proves  incontestibly,  by  arguments 
drawn  from  the  nature  and  foundation  of  prize  cognizance,  that  this 
doctrine  is  absurd  and  inadmissible ;  that  neither  the  United  States 
nor  the  claimants,  its  citizens,  are  bound  to  take  for  just  the  sentence 
of  the  lords  if  in  fact  it  is  not  so ;  and  that  the  affirmance  of  an  ille- 
gal condemnation,  so  far  from  legitimating  the  wrong  done  by  the 
original  seizure,  and  precluding  the  neutral  from  seeking  reparation 
for  it  against  the  British  nation,  is  peculiarly  that  very  act  which  con- 
summates the  wrong  and  indisputably  perfects  the  neutral's  right  of 
demanding  that  reparation  through  the  medium  of  his  own  govern- 
ment." 

The  principle  contended  for  in  the  case  of  the  Betsey  by  Mr.  Pink- 
ney is  precisely  that  here  raised  in  the  case  of  the  General  Armstrong. 
For  it  is  impossible  for  the  Court  to  distinguish  between  the  liability 
of  a  government  in  the  case  of  an  illegal  capture  of  a  neutral  vessel  by 
a  heUigrrerd  and  an  illegal  capture,  or  the  destruction  of  a  heltigerent 
vessel  under  the  protection  of  a  neutral  power.  The  action  of  the  gov- 
ernment, in  either  case,  perfects  or  destroys  the  national  liability, 
Mr.  Pinkney,  at  page  211,  ibid,^  says : 

"  If  it  grants"  (or  procures)  '*  adequate  redress,  there  is  nothing  to 
be  answerable  for  ;  but  if,  instead  of  doing  so,  it  completes  the  origi- 
nal injury  by  rendering  it  irreparable  by  any  ordinary  means,  the 
national  responsibility  is  obviously  perfect.  The  injury  becomes  its 
own  ;  and  the  neutral,"  (or  citizen,)  from  being  compelled  to  ask  re- 
dress against  the  captor,"  (or  foreigner,)  *'  is  now  authorized  to  ask  it 
against  his  nation^  which  has  sheltered  him  against  just  demands." — 
(See  Grotius,  Lib.  2,  ch.  21,  sec.  1,  2,  and  8;  2  Ruth.  Inst.  Nat. 
Law,  p.  515.) 

Again,  at  page  212,  he  says : 

"  But  there  is  no  law,  nor  can  a  shadow  of  authority  be  produced  to 
prove  that  there  is,  which  prescribes  to  States  implicit  submission  to 
them  when  well  grounded  complaints  are  made  against  them.  On  the 
contrary,  it  is,  under  such  circumstances,  the  duty  of  the  State  whose 
citizens  are  oppressed  to  seek  reparation  for  the  damages  produced  by 
them." 

And  further,  at  page  213,  he  asks : 

*  *  How  is  the  want  of  right  to  pass  a  decree  by  which  a  neutral  has 
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been  injured  to  be  established,  if  that  very  decree  is  admitted  to  prove 
undeniably  that  the  right  existed  ?  How  is  oppression  to  be  shown  or 
redressed,  if  that  which  constitutes  its  essence,  and  gives  to  it  its 
character  and  quality,  is  precisely  that  which  legitimates  and  shields 
it  from  investigation  ?  A  final,  unjust  judgment  against  a  neutral, 
says  the  law  of  nations,  is  a  good  ground  for  reprisals,  because  no 
other  mode  is  left. ' ' 

Again,  at  page  223,  he  says : 

^'  According  to  that  law,  as  I  have  shown  above,  an  illegal  sentence 
by  the  lords,  confirmatory  of  an  illegal  capture  to  the  prejudice  of  a 
neutral,  is  a  national  wrong,  for  which  the  British  government  is  to 
make  amends.  In  every  correct  idea  of  the  subject,  the  act  of  the 
court  is  the  act  of  the  nation." 

At  page  225,  his  argument  is  irresistable.    He  says : 

^^It  is  inconceivable,  that  while  the  British  nation  is  answerable 
for  wrongs  produced  by  the  acts  of  its  constitutional  legislature,  even 
after  they  have  received  the  sanction  of  admiralty  degrees,  the  acts  of 
its  prize  courts,  having  no  warrant  in  any  law  whatsoever,  can  be 
lifted  above  the  reach  of  inquiry  or  exception.  And  here  it  is  proper 
to  notice  a  suggestion,  which  we  have  heard  more  than  once  delibe- 
rately repeated,  that  it  is  highly  improbable  that  Great  Briton  would 
consent  that  the  degrees  of  its  highest  court  of  prize  should  be  brought 
into  question.  Without  stating  the  particular  manner  in  which  this 
improbability  has  been  inferred,  it  may  be  sufficient  to  observe  that,  if 
the  suggestion  is  grounded  upon  any  supposed  right  on  the  part  of 
Q-reat  Britain  to  insist  on  the  conclusive  nature  of  such  degrees,  we 
have  already  seen  that,  however  such  a  right  may  be  supposed,  it  does 
not  in  truth  exist.  If  it  be  rested  on  any  other  ground,  it  may  be 
answered^  that  Great  Britain  has  consented  to  submit  the  justice  of  one 
of  its  highest  acts  of  sovereignty  (an  act  of  parliament)  to  our  deter- 
mination ;  and  has  also  consented  to  subject  to  our  opinion  the  propriety 
of  a  rule  of  prize  cognizance  necessarily  flowing  from,  or  rather 
included  in,  an  order  of  his  Majesty  in  council,  and  adopted  in  practice 
by  the  lords  1" 

In  conclusion,  at  page  227^  Mr.  Pinkney  says : 

^  ^  It  is  in  this  view  that  I  have  supposed  it  to  be  important  to  ascertain 
by  a  preliminary  inquiry,  that  neither  the  United  States,  nor  the 
claimants^  their  citizens,  were  bound  to  receive  as  just  the  sentences  of 
the  lords,  unless  they  were  so  in  fact ;  that  such  sentences,  if  unjost, 
instead  Ox  shaking  off  the  responsibility  of  the  British  nation  for  the 
losses  and  damages  resulting  from  illegal  captures  and  condemnations, 
produced  the  perfection  of  that  responsibility,  and  gave  to  the  United 
States  an  indisputable  right,  by  the  law  of  nations,  to  require  of  the 
British  government,  in  behalf  of  its  citizens,  adequate  compensation 
for  those  losses  and  damages.'' 

This  opinion  of  Mr.  Pinkney  was  fully  confirmed  by  the  British 
commissioners,  and  I  refer  the  Court  to  the  whole  opinion,  which  by 
changing  the  names  of  the  parties,  is  nothing  more  nor  less  than  the 
present  case  before  this  Court. 

In  another  case,  that  of  The  Sally,  Hayes,  master,  on  the  power  of 
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the  board  to  entertain  a  certain  class  of  cases,  Mr.  Pinkney,  at  page 
353,  ibid,  said: 

"  The  case  of  the  Betsey,  Furlong,  gives  me  authority  now  to  say, 
that  this  implicit  confidence  in  the  maritime  tribunals  of  Great  Britain 
(whatever  titles  they  may  have  to  the  respect  of  neutral  nations)  is  so 
far  from  distinguishing  the  seventh  article  of  the  treaty,  that  even 
after  a  decision  by  the  highest  prize  court  in  the  country  against  the 
claimant,  we  are  authorized  to  entertain  his  claim,  inquire  into  the 
merits  of  it,  and  grant  compensation  against  the  British  government, 
if,  by  the  law  of  nations,  as  applied  to  the  case,  we  shall  think  it  right 
80  to  do." 

It  has  been  indisputably  shown  that  this  Court  has  been  equally 
empowered  by  the  act  creating  it,  to  entertain  this  claim  and  inquire 
into  the  merits  of  it,  precisely  in  the  same  manner  if  it  was  sitting  as 
commissioners  under  a  treaty. 

If,  then,  the  decree  of  a  prize  court,  the  highest  and  most  authori- 
tative known  to  the  law,  is  not  conclusive,  in  cases  arising  under  the 
public  law  of  nations,  so  as  to  fix  forever  the  rights  of  individuals 
involved  in  such  a  decision  ;  but,  on  the  contrary,  if  a  commission, 
established  between  two  nations  to  ascertain  the  rights  of  their  citizens 
as  affected  by  the  conduct  of  either  during  the  existence  of  a  war,  has 
the  power  to  go  behind  such  decision,  and  ascertain  and  adjudicate 
these  claims  as  though  no  such  decree  had  ever  been  made ;  then,  how 
can  it  be  maintained  that  the  action  of  one  department  of  a  government, 
in  the  exercise  of  its  treaty-making  power,  is  authoritative  and  binding 
80  as  to  take  away  private  rights,  acknowledged  repeatedly,  and  in 
the  most  solemn  forms,  to  be  just,  both  by  the  State  bound  to  enforce, 
and  the  one  bound  to  award  compensation  ?  For  it  will  be  readily 
admitted  that  the  executive  department,  in  such  a  case,  is  clothed 
with  no  such  ample  powers  to  investigate ;  nor  is  it  controlled  by  any 
such  rigid  rules  of  right  as  a  court  of  justice  ;  but,  on  the  contrary, 
it  has  full  and  ample  power,  for  the  general  welfare,  to  yield  up 
demands  the  most  equitable  and  just,  and  to  gloss  over  with  the 
deceptive  coloring  of  diplomatic  sophistry  a  breach  even  of  the  naUonal 
honor,  but  not  without  incurring  a  responsibility. 

And  shall  it  be  said  that  this  treaty,  thus  loosely  negotiated,  without 
observing  a  strict  regard  for  the  rights  of  the  claimants ;  which  with- 
held the  most  important  evidence  to  sustain  our  cause  ;  which  de- 
barred us  from  representing  our  rights,  and,  with  no  decree  upon  the 
matter  submitted,  shields  the  government  from  the  responsibility  it 
assumed  towards  the  claimants  ? 

-  When  the  award  was  found  to  be  imperfect  and  unjust,  and  that  it 
did  not  decide  upon  the  matter  submitted,  it  should  have  been  rejected 
on  the  protest  of  the  claimants,  as  was  the  case  of  the  northeastern 
boundary  question,  submitted  to  the  King  of  the  Netherlands,  under 
General  Jackson.  The  government,  in  the  plentitude  of  its  power, 
did  not  think  proper  to  do  so.  Having  accepted  of  the  reward,  in  face 
of  our  protest,  it  became  responsible  ibr  its  omissions  of  duty,  under 
its  political  obligations  as  well  as  legal,  towards  its  citizens.  Can  such 
a  treaty  stand  l^tween  the  claimants  and  justice,  and  tq^  them  of  their 
rights? 
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This  has,  indeed,  been  a  painful  task  to  me.  After  the  decision  of 
this  case  by  the  Court,  and  its  promulgation  to  the  world;  after  it  had 
decided  upon  the  law,  and  ordered  testimony  to  be  taken,  and  the 
starving,  beggarly  claimants,  tottering  over  the  grave,  gave  up  and 
expended  almost  their  last  cent  to  defray  the  expenses  of  procuring 
testimony  to  prove  their  claims^  under  the  impression  and  belief  that 
thespeedy  justice  of  this  Court  would  recompense  them  for  the  wrongs 
of  half  a  century,  I  have  been  enforced  by  their  anxious  inquiries  to 
divulge  to  them  that  this  Court  still  doubted  on  their  rights  to  justice! 
Oh,  sirs,  it  had  been  better  that  all  these  victims  had  long  ago  suf- 
fered death  together  in  the  battle  they  fought  to  sustain  the  honor  of 
their  country's  flag,  than  thus  to  have  been  tortured  and  racked  by 
their  government,  in  so  often  holding  out  vain  hopes,  ending  at  last, 
in  eternity,  without  justice. 

If  the  attitude  which  the  government  now  assumes  towards  these 
claimants  is  to  be  sustained  by  this  Court,  then  it  has  no  right  to  the 
glory  reflected  by  their  achievements  upon  the  national  prowess. 

If  ample,  though  tardy  justice  is  not  now  to  be  awarded,  then 
should  everything  which  tells  of  the  national  ingratitude  be  blotted 
out  forever.  It  would  be  a  fit  appropriation  of  a  portion  of  the  pub- 
lic treasure,  the  approaches  to  which,  by  honest  claimants,  is  beset 
with  90  many  formidable  barriers,  to  employ  some  vandal  hand  to 
make  a  bonfire  of  every  record  that  tells  of  their  sufferings  and  their 
wrongs  ;  to  tear  from  our  nation's  history  that  brilliant  page,  at  the 
recitfikl  of  which  so  many  breasts  have  been  made  to  heave  with 
patriotic  emotions ;  to  blur  and  deface  from  the  walls  of  your  Capitol 
one  of  the  most  touching  and  beautiful  tributes  which  genius,  under 
the  guidance  of  patriotism,  has  ever  been  made  to  pay  to  heroic  deeds.* 

Whilst  the  blood  and  treasure  freely  and  voluntarily  lavished  near 
half  a  century  ago  remains  unrequitted,  the  swelling  tide  of  patriotism 
in  the  future,  called  forth  by  those  vicissitudes  to  which  men  and 
States  are  alike  subjected,  should  not  be  made  to  turn  back  in  cold- 
ness and  darkness  upon  the  popular  heart,  by  such  striking  and  mel- 
ancholly  monuments  of  the  national  ingratitude,  and  the  national 
dishonor  I 
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Claimants  of  the  Brig  General  Armstrong,  vs.  The  United  States. 

Additional  points  of  argument  submitted  by  Charles  O'Conor,  in 
behalf  of  the  claimants. 

Certain  propositions  involved  on  a  due  consideration  of  the  case  are 
very  clear : 

Ist.  The  government  is  not  the  agent  of  claimants  who  have  been 

*  Allusion  is  here  made  to  the  fresco  painting  of  the  battle  of  the  hng  Gfeneral  Armstrong 
in  the  room  of  the  Committee  on  Naval  Affairs,  in  the  new  wing  of  the  Capitol. 
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de8|»oIled  or  denied  due  protection  by  a  foreign  power,  and  is  not  re- 
sponsible for  delay  in  prosecuting  claims,  or  for  mere  misjudgment  in 
the  manner  of  enforcing  them. 

2d.  A  treaty  by  the  President  and  Senate  surrendering  to  a  foreign 
power,  from  motives  of  State  policy,  the  private  right  of  a  citizen, 
could  not  be  either  invalid  or  wrongfiil.  Such  act  is  perfectly  within 
the  constitutional  power  of  the  treaty-making  department.  But  its 
exercise,  by  the  express  terms  of  the  Constitution,  involves  a  duty  on 
the  part  of  the  government  to  compensate  the  individual  whose 
property  is  thus  lawfully  devoted  to  the  common  benefit. 

3d.  In  point  of  fact  the  last  proposition  has  no  application  to  this 
case,  for  the  treaty  making  power  did  not  submit  to  arbitrament  the 
question  of  fact  involved  in  the  case  of  the  Armstrong,  and  on  which 
Louis  Napoleon  decided  it. 

4th.  The  analogy  between  the  judicial  and  executive  departments 
attempted  by  the  Solicitor,  in  connexion  with  the  question  of  govern- 
mentcd  responsibility  in  this  case,  has  no  existence.  As  it  respects 
private  controversies,  the  duty  of  government,  and  its  whole  duty 
<x>nsists  in  the  establishment  and  maintenance  of  courts  of  justice. 
To  select  with  common  prudence  and  discretion  judges  and  executive 
ministers  for  the  enforcement  of  their  decrees,  to  take  the  usual 
guarantees  for  the  faithful  conduct  of  such  officers,  to  provide  an 
injured  suitor  with  the  ordinary  judicial  remedies  against  their  estates 
for  any  wrong  they  may  perpetrate,  and  to  punish  criminaiiter  their 
gross  delinquencies,  are  among  the  duties  of  every  State.  When  a 
State  fails  in  these  duties,  a  stranger  resident  may  justly  complain  to 
his  government,  and  through  its  action  obtain  redress.  Many  of  the 
demands  enforced  by  our  government  against  foreign  States  are 
lounded  on  a  failure  in  these  obvious  duties  of  internal  government. 
A  citizen  thus  injured  can  only  appeal  to  his^own  government  for 
redress ;  and  as  the  failure  of  duty  in  this  respect  is  never  traceable 
directly  to  affirmative  executive  action  by  the  government,  it  is  impos* 
flible  that  a  claim  of  this  kind  could  ever  come  before  any  judicial 
tribunal.  As  to  the  idea  that  an  error  in  judgment  on  the  part  of  a 
court,  whereby  a  suitor  loses  a  just  claim,  being  a  basis  of  complaint^ 
I  have  only  to  say  that  it  is  far-fetched  and  deserves  no  answer.  A 
iiftir  bearing  of  his  merits  by  an  impartial  and  regularly  organized 
tribunal,  is  all  that  any  nation  ever  promises  to  its  citizen^  or  to  the 
sqjourner  within  its  limits. 

6th.  So  long  as  the  claim  now  in  question  remained  in  existence  as 
a  claim  upon  the  justice  of  Portugal,  the  judicial  action  of  this  Court- 
could  not  have  been  invoked.  It  has  no  quickening  power.  It  can- 
not issue  a  mandamtte  to  any  department  of  the  government. 

6th.  However  illegal  and  unwarrantable  the  award  of  Louis  Napo- 
leon, it  was  made  between  competent  parties ;  and  by  'the  settled 
Eractice  of  nations,  if  received  without  uissent,  it  became  valid  aod 
inding,  so  as  to  work  a  complete  extinguishment  of  the  demand. 
After  tnat  event  the  right  of  the  claimants  to  urge  suit  against  Per* 
tugal  ceased. 

7th.  Looking  to  the  question  really  involved  in  the  submission, 
there  was  no  error  or  defect  in  the  protocol,  for  no  nuxUer  qf/acl  was . 
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in  issue,  and  the  omitted  papers  only  referred  to  tli6  facts.  The 
question  of  law  did  not  depend  npon  these  facts,  and,  beside*,  the 
arbiter  decided  it  in  favor  of  the  Armstrong  and  the  United  States. 

8th.  The  acceptance  of  the  award,  without  protest  by  this  gorern- 
ment,  is  precisely  the  gravamen  of  our  complaint.  That  was  not  an 
act  of  the  legislative  power,  which  can  never  be  arraigned  in  a  court 
of  justice.  It  was  not  a  judicial  act,  which  is  irreversible  except  by  a 
constitutional  appeal.     It  was  an  act  of  the  Executive. 

9th.  Whenever  the  executive  department  lays  its  hands  upon  aod 
destroys  property,  the  judicial  power  is  in  its  own  nature  constitution- 
ally  competent  to  review  the  act  in  its  bearing  upon  private  interests. 
If  the  officer  is  a  subordinate,  he  may  be  prosecuted  civilly ;  if  he  is  in 
such  high  station  that  his  act  must  be  regarded  a»  an  act  of  ^ate, 
none  of  the  ordinary  tribunals  can  afford  redress.  He,  himself,  can 
never  be  made  personally  responsible  ;  but  if  his  superior,  for  whom 
tthe  act  is  performed,  shall  consent  to  be  put  on  trials  as  was  done  in 
ibkis  CASGy  the  ordinary  principles  of  legal  justice  may  be  applied,  and 
tthe  Tight  of  the  individual  to  compensation  may  be  declared. 

10th,  and  lastly.  To  the  suggestions  that  the  Executive,  in  accept- 
ing this  award,  exercised  a  discretionary  power,  and  that  such  act 
was  rightful,  and  that  a  private  claim,  founded  on  the  idea  of  a  wrong 
or  injustice  suffered  by  the  claimant,  cannot  arise  from  an  honest  and 
discreet  exercise  of  rightful  power  by  a  public  functionary.  I  answer 
<that  the  premises  are  all  sound,  and  that  the  error  lies  only  in  the 
tfK)nclusion.  The  fault  is  in  the  ratiocination.  The  learned  Solicitor 
views  the  question  from  the  stand  point  proper  to  be  taken  by  a  mem- 
ber of  the  Hous  of  Representatives  voting  on  a  resolve  to  impeach  the 
offiber.  Another  position  should  be  assumed  by  him  who  would  in- 
quire, whether  this  rightful  exercise  of  official  power  did  not  give 
birth  to  A  private  claioi  against  the  government? 

The  claim  was  just.  This  Court  has  found  it  to  be  so.  Every  de- 
partment of  the  government,  including  the  Executive,  had  so  declared 
it.  Louis  Napoleon's  award  wrought  a  contingent  cancellation  of  it- 
The  acceptance  of  the  American  Executive  was  alone  necessary  to  the 
perfection  and  absoluteness  of  that  extinguishment.  The  Executive 
bad  no  power  to  extinguish  it  as  against  the  claimant,  lie  may  have 
had  the  right  to  re-judge  and  pronounce  it  invalid,  but  he  did  not 
assume  to  do  so. 

He  had  no  rightful  authority  to  give  a  new  effect  to  the  treaty  of 
submission,  which  withheld  from  Louis  Napoleon  all  power  to  pass 
upon  the  facts.  What,  then,  were  his  powers  and  duties,  and  what 
did  he  do  ?  A  rejection  of  the  award  may  have  involved  some  danger 
of  disturbing  delicate  relations  with  the  new  power  by  which  it  was 
promulgated.  Effects  of  a  similar  kind  might  have  been  produced 
.between  this  country  and  Portugal, 

Louis  Napoleon'jB  award  was  made  without  authority,  and,  as  it 
iTespects  the  claim  and  the  claimant,  was  unlawful.  To  ratify  and 
.confirm  it,  unrighteous  and  unlawful  as  it  was,  could  only  be  right- 
ful on  the  part  of  the  Executive  in  a  single  aspect — t.  c,  in  the  exer- 
x^iae  of  that  discretionary  power  which  authorizes  the  supreme  Execu- 
Idv^,  on  an  emergency,  to  sacrifice  private  interests  for  the  promotion 
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of  the  pablic  good.  This  he  may  always  do  ;  and  for  every  snob  act, 
says  the  fundameQtal  law,  compeDsation  shall  be  made. 

In  time  of  war  the  Executive  may  rightfully  seize  private  property, 
and  appropriate  it  to  military  uses  ;  but,  says  the  law  of  nations,  as 
well  as  our  Constitution,  '^  such  damages  are  to  be  made  good  to  the 
owner,  who  should  bear  only  his  quota." — (Vattel,  book  3,  §  232.) 

I  grant  that  under  a  general  reference  this  Court  may  not  assume  to 
allow  as  claims  that  which  is  an  appeal  to  bounty,  or  even  to  liberal- 
ity. But  it  may  and  should  apply  to  a  case  which,  but  for  such  a 
reference,  would  have  been  irremediable — the  established  principles 
of  justice,  as  declared  in  the  judgments  of  law  and  equity. 

Some  grounds  taken  in  the  former  argument  are  left  out  in  these 
remarks  for  the  sake  of  directness ;  they  are  not  inconsistent  with 
what  is  here  said,  and,  of  course,  are  not  abandoned. 


IN  THE  COURT  OF  CLAIMS. 


On  the  PBTTnoN  of  Capt.  Samubl  C.  Rbld,  clauhno  indemnity  for 
liossbs  sustained  in  consequencb  of  the  dbstruction  of  thb  privatbeb 
^^  General  Armstrong." 

Brief  of  tiie  U.  8.  Solicitor  on  the  re^argumknt  in  January^  1857. 

STATEMENT  OF  THB  CASE. 

The  petitioner  seeks  to  recover  of  tho  United  States  indemnity  for 
losses  suffered  at  the  hands  of  the  public  enemy  in  time  of  war,  by 
reason  of  the  destruction  of  a  private  armed  vessel  placed  under  his 
command  by  a  company  composed  chiefly  of  merchants  who  had  fitted 
her  out  to  make  profits,  by  capturing  the  trading  vessels  of  the  enemy. 

In  support  of  this  extraordinary  demand,  it  is  alleged  that  the  ves- 
sel was  destroyed  by  the  enemy  in  a  neutral  port ;  that,  therefore,  the 
government  to  whom  the  port  belonged  was  bound,  by  the  laws  of 
nations,  to  make  good  the  loss ;  and  the  government  of  the  United 
States  was  required,  in  fulfillment  of  its  duty  to  protect  its  citizens, 
to  enforce  the  obligation  ;  that  the  government  of  Portugal,  to  whom 
the  port  belonged,  failed  to  make  good  the  loss,  and  the  United  States 
failed  to  require  that  government  to  perform  its  obligations,  whereby 
the  government  of  the  United  States  itself  became  bound  to  indemnify 
the  petitioner.  See  Mr.  O'Conor's  speech,  p.  104  of  the  volume 
entitled  ^'Report  of  the  case  Brig  General  Armstrong,"  where  he 

*'  The  General  Armstrong,  whilst  lying  in  the  port  of  Fayal,  was 
entitled  to  absolute  protection  from  the  Portuguese  government.  That 
protection  was  not  afforded.  In  violation  of  the  neutrality  of  that  port 
she  was  destroyed  by  the  forces  of  a  British  squadron  ;  and  for  this  de- 
linquency on  the  part  of  Portugal,  her  owners  had  a  perfect  right,  by 
the  law  of  nations  to  be  fully  indemnified.  The  owners  themselves 
had  no  legal  capacity  to  prosecute  this  claim  directly,  but,  on  estab- 
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lisbing  its  validity,  they  were  entitled  to  redress  through  the  action 
of  their  own  government  against  thai  of  Portugal.  Instead,  however, 
of  prosecuting  to  an  issue  oy  legitimate  means,  the  government  re- 
ceded from  its  duty  in  that  respect  and  actually  extinguished  the  claim, 
whereby  a  right  has  accrued  to  the  owners  to  demand  compensation 
from  the  public  treasury." 

Principle  on  which  the  case  depends. 

This  statement,  it  will  be  observed,  assumes  in  the  case  supposed, 
that  the  liability  of  Portugal  to  pay  is  absolute  from  the  beginning, 
and  that  whenever  the  government  of  the  United  States  is  satisfied  of 
the  justice  of  the  demand,  the  right  to  its  agency  to  enforce  the  pay- 
ment becomes  also  absolute  ;  and  that  if  it  fails  in  this  duty  a  right 
to  payment  from  the  public  treasury  accrues.  The  extinguishment 
of  the  debt  against  the  foreign  government^  by  any  action  of  the  gov- 
ernment, is  evidence  of  such  failure. 

The  case  as  thus  presented  depends  upon  the  principle,  that  protec- 
tion was  due  to  the  vessel  and  owners,  both  from  Portugal  and  the 
United  States,  under  the  circumstances  of  this  case,  and  that  in  default 
of  rendering  it  first  by  Portugal  against  the  English  she  became 
bound  to  make  full  indemnity  ;  and  the  United  States,  for  the  like 
failure  of  procuring  indemnity  from  the  Portuguese,  in  turn  became 
bound. 

The  right  to  protection  from  Portugal  was  temporary,  and  only 
whilst  within  her  territory,  whilst  the  right  to  protection  from  the 
government  of  the  United  States  goes  with  its  citizens  to  all  countries. 
(1,  Blackstone,  370,  371.)  But  the  obligation  of  both  governments  is 
the  same  in  kind  and  degree  when  it  exists  at  all,  and  is  only  distin- 
guishable by  its  duration,  and  the  same  reasoning  which  fixes  it  iu  one 
case  applies  in  the  other. 

Manner  in  which  the  discussion  is  conducted. 

But  whilst  this  is  avowedly  the  legal  proposition  on  which  the  case 
depends,  but  little  is  said  in  argument  in  support  of  it ;  but  the  case 
is  sought  to  be  carried  by  discussing  matters  which  are  wholly  irrele- 
vant to  this  issne.  Thus,  much  of  the  discussion  refers  to  the  ques- 
tion whether  Portugal  exerted  all  the  power  she  possessed  at  Fayal  to 
prevent  the  act  complained  of — whether  England  was  not  the  real 
party  who  would  be  made  to  pay  if  Portugal  were  coerced.  There  is 
some  discussion  of  a  point  which  is  legitimate  under  the  issue  above 
stated,  as  to  who  was  the  aggressor  on  the  night  of  the  26th  Sep- 
tember 1814 — Capt.  Beid,  or  the  English.  But  this  discussion  pro- 
ceeds on  the  assumption,  that  the  question  is  not  one  to  be  decided  on 
legal  principles. 

But  the  greater  part  of  the  discussion  is  with  reference  to  the  man- 
agement of  the  claim  by  the  United  States  respecting  the  treaty  ;  the 
character  of  the  arbiter,  and  his  proceeding  ;  the  evidence  submitted 
and  not  submitted  to  the  arbitrator ;  the  question  submitted,  whether 
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the  finding  was  within  the  submission,  whether  award  should  have 
been  accepted,  &c.,  &c. 

The  object  of  nearly  all  the  argument  in  the  case  is  to  get  a  judg- 
ment on  different  principles  from  those  avowed  as  the  basis  of  liability 
above  stated.  Thus  all  that  relates  to  the  particular  manner  in  which 
the  negotiation  was  conducted  is  immaterial,  because  if  it  be  true,  as  it 
is  said,  that  the  obligation  of  the  United  States  is  perfect  to  give  pro- 
tection and  to  procure  redress,  all  that  need  be  stated  is  that  it  has  not 
fulfilled  it.  It  is  not  essential  to  show  the  particulars  of  the  negligence 
or  misjudgment  by  which  the  result  was  brought  about.  But  this  part 
is  more  insisted  on  than  any  other  part  of  the  claimant's  case,  and  the 
reason  is  obvious  to  thoso  who  have  watched  the  progress  of  the  case. 

In  the  argument  of  the  claim  in  the  Senate,  its  friends  put  it  on  the 
ground  that  the  government  was  the  agent  of  the  claimant.  The 
liability  was  then  inferred — 1,  because  the  Secretary  of  State  had 
submitted  the  claim  to  arbitration  without  the  consent  of  the  claimant ; 
2,  because  the  Secretary  had  grossly  mismanaged  the  arbitration,  &c. 
The  case  was  then,  and  at  the  first  argument  before  this  Court,  put 
wholly  on  the  ground  which  Mr.  Bradley  even  now  insists  upon,  that 
the  government  acts  on  this  matter  just  as  a  bank  would  with  which 
he  had  deposited  a  note  for  collection ;  in  other  words,  upon  the  prin- 
ciples of  private  agency — a  ground  which  Mr.  O'Conor  has  formally 
and  distinctly  disclaimed  in  his  printed  argument. — (See  p.  148.)  But 
whilst  he  has  thus  disclaimed  the  principle,  because  on  the  admitted 
facts  of  his  case,  according  to  the  rules  which  govern  in  such  cases, 
there  had  been  acquiescence  in  the  course  taken  by  the  government, 
he  still  wishes  to  hold  the  advantage  which  he  supposes  may  be  derived 
from  his  imputations  of  negligence,  &c.  So  that  we  have,  in  fact,  two 
distinct  and  inconsistent  grounds  presented  in  support  of  this  claim, 
and  neither  of  them  is  relied  on,  but  they  are  blended  together  con- 
fusedly in  argument. 

Obligaitons  of  netUrals. 

I  shall,  before  considering  the  legal  questions  in  the  case,  make  some 
further  comments  upon  the  manner  in  which  it  has  been  discussed,  and 
the  matters  to  which  I  have  already  referred  as  improperly  drawn  into 
it.  Many  circumstances  are  presented  and  pressed  in  the  case  which 
appeal  to  the  national  pride  and  the  national  antipathies,  as  well  as  to 
the  influences  which  the  admiration  for  courage  exerts  over  noble  minds. 
Under  the  influence  of  such  feelings,  a  variety  of  subjects  are  brought 
into  the  discussion,  to  operate  on  the  decision  of  questions  to  which  they 
are  wholly  irrelevant.  Thus,  at  the  outset,  in  determining  the  liability 
of  Portugal,  although  Captain  Beid,  in  his  protest,  ^'protests  against 
the  government  of  Portugal  for  their  inability  to  protect  and  defend  this, 
their  port  and  harbor,"  the  argument  is  perplexed  with  the  imputation 
that  the  submission  of  Portugal  was  unnecessary ;  and  we  have  Mr. 
James  B.  Clay's  argument  of  15th  March,  1850,  quoted  to  show  that 
Portugal  did  not  exert  the  physical  power  she  had  at  hand  to  prevent 
the  violation  of  its  territory  ;  and  yet  the  counsel  afterwards  not  only 
implies  that  the  local  officer  did  all  that  could  be  done  in  the  condition 
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in  which  he  fouDcl  himself,  but  that  if  he  had  had  force  snffideDt  he 
would  not  have  been  justified  in  using  it. — (See  p.  119  of  the  report.) 
But  still  we  have  the  idea  again  and  again  repeated,  that  the  ohligatioD 
was  fixed  on  Portugal,  because  she  did  not  use  the  power  to  which  Mr. 
Clay  alludes  ;  and  it  is  attempted  to  fortify  this  reasoning  by  quoting 
some  remarks  irom  a  letter  of  the  Portuguese  minister,  which,  it  is 
alledged,  censured  the  authorities  at  Fayal  for  their  shortcomings  in 
this  respect ;  and  it  is  thought  to  be  proved  that  the  government  did 
not  art  with  firmness. 

This  is  one  way  in  which  it  is  attempted  to  avoid  the  doctrine  wbich 
our  own  government  had  always  maintained  respecting  the  extent  of 
its  own  duties  as  a  neutral  territory  under  similar  circumstances.     See 
speeches  of  Senator  Fessenden,  volume  30,  Congressional  Qlobe,  pagea 
404,  645;  Senator  Dawson,  ib.  409;  Stuart,  ib.  403;  Senator  Pearce. 
ib.,  volume  31,  page  158.     See,  also,  Wheaton's  Elements  of  Inter- 
national Law,  by  Lawrence,  pages  497-'8,  where  the  treaties  made  by 
the  United  States  with  England,  France,  Prussia,  and  Holland,  are 
referred  to  as  expressing  no  more  than  the  law  of  nations ;  and  by  these 
treaties  the  obligation  of  the  neutral  was  limited  expressly  to  the  use  of 
all  the  means  in  their  power  to  prevent  the  violation  of  neutrality,  and 
to  recover  and  restore  the  property  captured  ;  and  it  was  only  when 
such  power  had  not  been  used  that  the  neutral  was  bound  to  indemnify. 
Another  way  is  to  concede  that  this  is  decisive  evidence  of  the  ^^Jus 
gentium'*  (page  121);  but  to  insist  that  the  qualification  means  nothing, 
and  that  '^  the  rule,  as  expressed  in  the  text  of  our  writers  on  inter- 
national law,  and  in  these  treaties,  means  nothing,  less  than  that  the 
neutral  state  is  bound  to  obtain  or  to  make  restitution  for  every  outrage 
committed  upon  friendly  nations  within  its  limits,  peacefully  if  it  can, 
forcibly  if  it  must."     This  is  not  the  meaning  of  Mr.  Wheaton  when 
he  says :  ^'But  they  (neutrals)  were  not  bound  to  make  compensation 
if  all  the  means  in  their  power  were  used  and  failed  in  their  effect." 
Mr.  Wheaton  and  the  treaties  say  indemnity  is  not  to  be  paid  by  neu- 
trals '^  if  all  the  means  in  their  power  were  used  and  failed  in  their 
effect."     Mr.  O'Conor  says  there  are  no  (^  about  it;  they  are  "to 
obtain  or  to  make  restitution,  peacefully  if  they  can,  forcibly  if  they 
must."     This  reading  fixes  the  liability  unconditionally,  and  renders 
all  the  language  expressive  of  conditions  unmeaning.     Mr.  Wheaton 
makes  the  liability  depend  on  the  good  faith  of  the  neutral,  his  ability 
to  interpose  to  prevent  the  capture,  or  to  get  possession  of  the  property 
after  capture.     Mr.  0' Conor  thinks  all  that  refers  to  the  duties  of  the 
courts,  and  has  nothing  to  do  with  the  responsibility  of  the  state.    But 
not  only  are  the  treaties,  and  the  text  of  Mr.  Wheaton's  treatise, 
decisively  opposed  to  this  view  of  the  learned  counsel,  but  there  is  a 
letter  of  the  treaty-maker  referred  to  in  the  note,  giving  effect  to  these 
treaties,  which  accords  fully  with  my  construction.    I  reler  to  the  letter 
of  Mr.  Jefferson  to  Mr.  Hammond,  of  September  5, 1T93,  which  is  pub- 
lished in  a  note  to  one  of  these  treaties,  at  page  132  of  the  8th  volume 
of  Statutes.     In  that  letter  this  language  is  found :  "As  to  prizes  made 
under  the  same  circumstances,  and  brought  in  after  the  date  of  that 
letter,  the  President  determined  that  all  the  means  in  our  power  should 
be  used  for  their  restitution.     1/  these  faUy  as  we  should  not  be  bound 
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iy  OUT  treaties  to  other  powers  in  the  andlagotia  casej  he  did  not  mean  to 
give  an  opinion  that  it  ought  to  he  to  Great  Britain  "  And  no  such 
thing  as  war,  as  one  of  the  means  in  our  power,  is  contemplated  in  this 
letter  of  Mr.  Jefferson  to  prevent  liability.  He  refers  altogether  to 
other  efforts,  the  action  of  the  governors  of  the  States,  and  the  custom* 
house  officers,  &c.,  &c, 

England  the  real  party. 

Again :  we  are  told  it  is  not  the  Portuguese  government  wha  are 
the  real  party  interested,  but  the  British  government— our  hereditary 
enemy.  It  is  our  proud,  arrogant,  and  oppressive  foe,  or  our  insidious, 
fraudulent,  and  crafty  enemy  we  are  dealing  with,  and  not  their  de- 
pendant and  almost  vassal — the  Portuguese.  But  yet  the  liability  is 
not  fixed  on  Portugal  because  of  any  supposed  collusion  of  the  govern- 
ment with  the  English  in  tbe  destruction  of  the  vessel.  The  interest 
of  England  in  the  question  is  stated  merely  to  help  the  general  argu- 
ment ;  in  other  words,  merely  to  prejudice  the  case  before  the  court, 
as  lawyers  deal  with  juries  when  they  are  persuading  them  to  give  a 
verdict  on  an  issue  by  matters  not  relating  to  it. 

If  it  were  only  in  the  harangues  of  counsel  this  language  was  found, 
it  might  be  supposed  that  it  had  no  effect  on  the  legal  mind  in  influ- 
encing  the  decision  of  the  abstract  point  I  am  referring  to,  but  when 
we  find  that  these  considerations  are  enlarged  on  extensively,  not  only 
t  in  the  reasoning  of  those  senators  who  have  upheld  the  doctrine,  but 

in  the  opinion  of  the  Court,  without  either  of  them  declaring  that  they 
put  the  decision  on  the  ground  that  England  is  the  real  party,  it  is 
**         manifest  that  the  feeling  towards  England  enters  largely  into  the  in- 
^         fluences  under  which  the  case  is  actually  decided,  although  the  case 
t         purports  to  be  decided  on  legal  propositions  which  are  independent  of 

the  relations  of  England  on  the  subject. 
f  Nothing  more  clearly  demonstrates  that  the  legal  mind  is  not 

!  satisfied  with  the  conclusions  to  which  the  feelings  influence  us,  than 

such  attempts  to  draw  into  its  aid  such  side  issues. 

Who  was  the  aggressor  f — Principles  of  evidence. 

The  same  course  of  reasoning,  or,  I  might  more  properly  say,  the 
same  disregard  of  it,  is  exhibited  when  the  evidence  is  treated  of  re- 
latins  to  the  facts  on  which  the  liability  of  Portugal  depends. 

When,  in  endeavoring  to  consider  the  evidence  on  legal  principles, 
I  argued  that  on  these  principles  the  weight  of  testimony  went  to  show 
that  Captain  Beid  had  been  the  aggressor  in  the  affair,  because,  whilst 
it  was  admitted  that  he  had  fired  the  first  gun  merely  on  suspicion 
that  the  English  boat  or  boats  were  approaching  him  with  a  hostile 
intent,  the  proof  was  positive,  by  those  who  were  in  a  better  condition 
to  know  the  facts,  and  who  were  equally  entitled  to  credit  before  the 
arbitrator,  that  these  suspicions  were  unjust,  no  attempt  was  made  to 
answer ;  but,  on  the  contrary,  my  powerful  adversary  not  only  ad- 
mitted the  soundness  of  this  argument,  but  proceeded  to  show  that  I 
had  not  done  justice  to  the  strength  of  my  case  on  the  point,  by  saying 
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that  under  gnch  circumstanoefl,  aa  the  omte  was  on  the  claimaDtB  to 

})rove  their  caae  affirmatively^  it  was  impossible  to  maintain  the  case. 
)at  he  said  it  was  for  that  very  reason  that  the  case  was  improvi- 
dently  submitted  to  arbitration.  It  was  not  a  case  to  be  determined 
on  the  principles  applicable  to  ordinary  controversies.  It  was  a  caae, 
he  saidy  involving  the  national  honor,  which  could  not  be  left  to  arbi- 
tration. Something  of  this  is  preserved  in  the  reported  speech,  (see 
p.  137  to  140,)  and  the  conclusion  is,  '^  how  hopelessly  desperate  then 
was  the  case,  treated  as  a  question  of  fact,  considering  who  was  the 
arbiter^  and  the  consequences  to  result  from  the  decision.  In  this  con- 
nexion we  do  not  question  the  equal  fitness  of  Louis  Napoleon,  as  an 
arbiter,  with  any  other  European  potentate.  It  was  not  to  be  expected 
that  any  sovereign  of  Europe  would  convict  the  British  officers  of 
perjury,"  &c.  My  recollection  of  the  argument  is  that  the  dis- 
tinguished gentleman  admitted  more  than  I  claimed,  and  I  claimed 
that,  on  legal  principles,  before  any  judicial  tribunal,  the  testimony 
>vould  exonerate  Portugal  by  showing  that  Captain  Reid  was  the 
aggressor ;  and  his  answer  was  that  this  was  so  obviously  true,  that  it 
was  giving  up  the  case  to  submit  it  to  such  an  ordeal,  and  therein  lay 
Mr.  Webster's  great  error,  and  the  ground  of  reclamation  against  the 
United  States.  But  the  qualification  added  in  the  printed  speech, 
which  concedes  the  force  of  the  argument  only  when  a  European  po- 
tentate was  the  arbitrator,  whilst  it  varies  the  concession  materially, 
illustrates,  in  its  present  shape  even,  the  point  for  which  I  quote  it, 
that  the  principles  of  law,  whether  applied  to  the  evidence  of  the  facts 
on  which  the  liability  of  Portugal  depends,  or  to  the  facts  when 
assumed,  are  insufficient,  and  are  not  relied  on  to  maintain  the  case. 

When  we  attempt  to  discuss  the  liability  of  Portugal,  on  the  assump- 
tion that  the  British  were  the  aggressors,  it  is  not  Portugal's  liability 
in  fact,  but  that  of  the  English  that  is  insisted  on.  Portugal  was  and 
is  a  mere  dependency  of  England.  The  English  minister  interfered, 
or  attempted  to  interfere,  even  in  Washington,  with  the  conduct  of 
the  business,  and  thus  the  counsel  for  the  claimant  makes  a  lodgement 
with  our  British  antipathies,  on  the  ground  that  there  was  collusion 
between  the  British  and  Portuguese  in  the  destruction  of  the  vessel. 
But  when  he  comes  to  argue  the  question  of  aggression,  he  makes  the 
Portuguese  governor  and  minister,  neither  of  whom  knew  any  of  the 
facts  except  from  Beid,  most  available  witnesses,  accredits  them  fully, 
and,  so  far  from  proving  or  attempting  to  prove  collusion,  in  fact 
maintains  just  the  opposite  position  ;  and  that  is  according  to  the  real 
tacts  of  the  case. 

So,  when  we  claim  the  legal  effect  of  the  evidence,  the  national 
honor,  we  are  told,  does  not  admit  of  the  application  of  the  rules  of 
evidence  to  Captain  Beid's  account  of  the  affair  at  Fayal,  and  does  not 
permit  it  to  be  questioned.  It  involves  American  history  and  our 
national  character. 

It  is  a  waste  of  breath  to  attempt  the  discussion  of  principles  of  law 
with  those  who  make  themselves  parties  to  the  suit,  and  who,  therefore, 
will  not  or  cannot  decide,  according  to  the  legal  principles  involved, 
against  their  feelings  and  wishes  as  to  the  result.  So,  if  the  contro- 
versy can  be  converted  into  one  involving  the  national  honor,  it  is  a 
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point  of  patriotism  to  decide  for  the  petitioner,  and  we  mnst  go  for  our 
country  as  for  ourselves,  right  or  wrong,  and  it  is  useless  to  consider 
the  law  points  and  authorities. 

I  do  not  perceive,  however,  any  necessary  connexion  hetween  the 
fate  of  this  claim  and  the  honor  of  the  nation.  I  shall  not  disparage 
the  achievement  of  the  petitioner.  If  I  cannot  agree  in  thinking  it 
equal  to  Nelson's  victory,  I  will,  nevertheless,  admit  it  was  hravely 
done.  I  am  willing  to  accept  it  as  Congress  accepted  it — as  honorahle 
to  our  arms.  But  de&mation  itself  is  not  more  unjust  to  a  man  than 
exaggerated  eulogy.  Every  honest  mind  resents  hoth — and  the 
ealogy,  not  less  than  the  defamation — if  for  a  selfish  object.  But,  in 
my  judgment.  Captain  Seid  has  no  share  in  procuring  the  exag- 
gerated eulogy,  as  he  has  no  share  or  interest  in  the  object  for  which 
it  is  made.  It  is  Lawyer  Beid  who  now  has  the  interest — for  to  him, 
it  appears  by  the  proof,  everything  has  been  assigned  but  the  old 
man's  clothes;  and  the  pretensions  for  the  old  captain,  set  up  by  the 
lawyer,  to  a  victory  equal  to  Nelson's,  is  exaggeration  proportional 
only  in  absurdity  to  the  claim  set  up  against  the  trecisury. 

Naiianal  honor  not  involved. 

The  old  captain  has,  I  believe,  no  concern  in  this  business  of  pufSng 
and  claim-making.  He  got  into  a  fight  with  the  British,  and  having 
the  advantage,  in  his  vessel  and  arms,  over  his  adversaries,  who  ap- 
proached in  open  boats,  though  greatly  outnumbering  him,  he  made 
havoc  of  them  with  his  big  guns.  He  fought  with  determination  and 
coolness,  and  repulsed  them  till  they  brought  a  large  brig  and  bigger 

funs  to  bear  on  him,  and  then  he  gave  up  the  fight.  Now,  whether 
e  got  into  this  fight  unnecessarily  or  not,  is  another  matter,  and,  so 
far  as  his  courage  and  reputation  are  concerned,  is,  with  most  persons, 
quite  an  immaterial  matter.  If  it  was  true  that  the  British  designed 
to  take  his  vessel,  he  did  not  succeed  in  preventing  it  by  making  fight. 
The  honor  is  rendered,  and  is  due  solely  to  the  courage  manifested  in 
the  fight,  not  for  any  foresight  as  to  the  results  to  be  aocomplished  by 
it,  or  for  any  other  results  than  flowed  from  this  manifestation  of 
hardy  courage.  As  to  the  British  wanting  such  vessels  as  the  Arm- 
strong, &c.,  everybody  acquainted  with  the  history  of  that  day  knows 
they  had  more  vessels  than  they  could  man  ;  and  if  they  had  wanted 
the  vessel  they  would  not  have  burned  it.  His  reputation,  therefore, 
and  the  honor  of  the  country,  so  far  as  it  depends  on  it,  is  not  at  all 
dependent  on  the  fact  whether  he  was  right  or  wrong  in  his  suspicions 
that  the  British  meant  to  capture  his  vessel,  which  he  conceived  as  soon 
as  the  English  vessels  came  to  anchor,  however  important  that  point 
might  be  in  determining  the  question  as  to  the  right  to  be  indemnified 
for  the  ship  ;  and  it  could  not  take  a  laurel  from  his  brow  if  the  fact, 
as  I  believe  it  occurred,  were  acknowledged  that  he  fired  on  the 
British  boat  under  an  erroneous  impression;  and,  therefore,  it  does 
not  dishonor  us,  and  it  could  not  be  intended  to  dishonor  us,  that  the 
French  President  found  it  so.  Upon  the  same  principle  of  regard  to 
national  honor,  the  fact  that  Captain  Lloyd  declared  at  the  time,  and 
that  Lieutenant  Fawcett  and  his  men  swore  that  Captain  Beid  was 
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mistaken,  is  thrown  out  of  the  case.  Shall  we  believe  an  Engliahman 
T)efore  we  believe  an  American?  we  are  asked.  I  answer,  the  law 
books  are  silent  on  the  point.  It  is  admissible,  indeed,  to  coDsider 
the  motives  of  witnesses  of  whatever  nation  which  may  pervert  their 
testemony  ;  but  the  law  does  not  allow  that  the  testimony  of  Englisli 
officers  of  high  rank  should  be  scouted  out  of  court  because  it  conflicts 
with  that  of  the  captain  of  an  American  privateer,  especially  when 
there  is  exactly  the  same  reason  to  suppose  that  he  would  pervert  the 
facts  if  against  him,  as  we  have  to  suppose  the  other  would,  so  far  as 
justification  of  his  conduct  is  concerned,  and  when,  besides,  the 
American  has  an  immediate  pecuniary  interest  at  stake^  which  the 
Englishman  had  not  in  any  event. 

Submission  and  award. 

So  as  to  the  submission  and  award:  When  we  claim  the  benefit  of 
that,  the  answer  is  in  the  same  style.  "  No  American,"  it  is  said,  (p. 
140,)  **  who  regards  the  honor  of  his  country,  will  ever  admit  that  the 
Senate  of  the  United  States  intended  to  submit  to  any  earthly  arbitra- 
ment the  question  of  national  honor  which  Louis  Napoleon  has  assumed 
to  decide,"  &c. 

In  quoting  from  the  treaty  to  support  the  view  adopted  by  the 
claimant,  that  the  arbitrator  "  assumed  to  decide"  questions  not  sub- 
mitted to  him,  the  counsel  extracts  only  so  much  of  the  second  article 
as  assigns  the  reasons  for  the  submission,  and  then  adds,  "this  re- 
cital proves  that  the  intent  was  to  refer  a  question  of  law  only,  not  a 
question  of  fact." — (P.  134.)  The  whole  of  thearticle  is  as  follows: 
*'  The  high  contracting  parties  not  being  able  to  come  to  an  agreement 
upon  the  question  of  public  law  involved  in  the  case  of  the  American 
privateer  brig  *  Gen.  Armstrong,'  destroyed  by  British  vessels  in  the 
waters  of  the  island  of  Fayal,  in  September,  1814,  her  most  faithful 
majesty  has  proposed,  and  the  United  States  of  America  has  con- 
sented, that  the  claim  presented  by  the  American  government,  in 
behalf  of  the  captain,  officers  and  crew  of  said  privateer,  should  be 
submitted  to  the  arbitrament  of  a  sovereign  potentate  or  chief  of  some 
nation  in  amity  with  both  the  high  contracting  parties." 

The  article  itself  leaves  no  room  for  inference,  but  states  explicitly 
that  it  was  the  C€we  itself,  not  the  question  of  law,  which  was  sub- 
mitted. The  language  is  so  explicit  that  mistake  is  impossible  on 
this  point ;  and  the  contrary  statement  is  like  the  statement  that, 
though  "  the  reference  was  to  a  president,  the  award  came  from  a 
king,"  (p.  165,)  and  many  other  statements  of  the  claimant's  counsel 
at  variance  with  the  record.  Besides  the  stipulation  for  the  sub- 
mission of  the  evidence  shows  that  the  facts  were  to  be  investigated. 
None  of  the  correspondence  would  have  been  neceseary  to  enable  the 
umpire  to  decide  the  abstract  question  of  national  law. 

The  caiise  of  the  submission  was,  that  the  claim  involved  a  question 
of  law  which  is  deemed  the  most  important  that  ever  was  broached  to 
all  the  secondary  powers  of  the  earth,  being  a  question,  in  fact,  on  the 
decision  of  which  depends  the  ability  of  such  powers  to  maintain  an 
independent  existence.     But  for  this,  Portugal  repeatedly  professed  a 
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-williD^ness  to  pay  the  demand,  notwithstanding  she  denied  the  facts 
on  which  the  liability  was  predicated. 

It  is  repeatedly  said  in  the  argument,  however,  that  she  had  admit- 
ted her  liability,  and  also  that  she  had  admitted  the  facts  on  which  this 
liability  rests.  But  these  statements  are  not  warranted  by  the  proof. 
The  only  color  for  the  allegation  is,  that  Portugal  charged  Great 
Britain  with  violating  the  neutrality  ofFayal,  &c.,  and  demanded 
reparation  ;  and  the  local  officers  ofFayal,  at  Captain  Beid's  instance, 
and  on  his  representations,  endeavored  to  prevent  the  destruction  of 
the  vessel,  and  wrote  to  Captain  Lloyd  what  Eeid  charged ;  but  the 
"beginning,  which  decides  the  character  of  the  affair,  was  at  night,  and 
the  knowledge  of  it  was  confined  to  those  on  the  brig  and  in  the  boat 
commanded  by  Lieut.  Fawcett ;  and  although  the  officers  of  the  Por- 
tug*il  may  have  given  credit  to  Eeid,  and,  on  the  faith  of  his  represen- 
tations, have  charged  the  aggression  to  the  British,  it  is  only  by 
holding  that  they  are  estopped  by  the  charges  made  under  such  cir- 
cumstances, that  any  admissions  of  the  law  or  the  fact«  are  to  be 
made  out  against  Portugal  from  the  evidence  in  the  case.  But 
estoppels  are  not  favored  in  law  under  any  circumstances,  and  to 
apply  that  principle  to  the  expressions  used  in  the  friendly  ef- 
forts made  to  obtain  redress  for  us,  based  altogether  on  our  own  rep- 
resentations, is  to  turn  the  tables  on  our  friends  in  the  most  inexcusa- 
ble manner  ;  and  to  make  such  expressions  conclusive  proof  of  facts  on 
which  to  support  a  naked  le^al  liability  against  those  who  had  no  part 
in  the  wrong  committed  against  us,  but  who  were  sufferers  in  com- 
mon with  ourselves  in  the  same  transaction,  would  be  taking  a  most 
ungenerous  advantage  of  a  law  of  evidence  if  such  a  rule  existed.  But 
there  is  no  such  rule  of  law.  The  letters  in  question,  if  evidence  at 
all  on  the  claim  against  Portugal,  are  evidence  entitled  to  very  little 
weight,  because  they  only  prove  that  Captain  Reid's  representations 
were  believed  at  a  time  when  the  other  party  had  not  been  heard. 

When,  however,  the  claim  was  pressed  against  Portugal,  she  in  turn 
availed  herself  of  the  defence  which  England  had  made  when  the 
claim  was  pressed  by  Portugal  against  her  ;  and  no  fair-minded  person 
can  complain  of  this,  or  would  hold,  that  having  insisted  that  the  facts 
were  against  England,  when  acting  for  us  against  England,  she  should 
not  be  at  liberty  to  avail  herself  of  tne  facts  on  which  England  had 
relied,  when  we  press  for  payment,  by  Portugal  herself.  But  Por- 
tugal said  she  would  make  no  difficulty  on  that  point,  if  it  were  not 
that  the  payment  of  the  demand  recognizes  a  principle  which  puts  her 
national  existence  at  the  mercy  of  powerful  belligerents.  None  but  the 
great  military  nations  can  enforce  their  rights,  whether  of  neutrality  or 
otherwise  against  other  nations.  If  it  is  to  be  an  admitted  principle  of 
law,  that  nations  must  enforce  the  observance  of  neutrality  in  their 
territory,  the  secondary  nations  must  become  parties  to  every  war 
when  the  belligerents  choose  to  violate  their  territory. 

Whilst  it  is  true,  therefore,  that  Portugal  would  have  conceded  the 
facts  and  paid  the  claim,  but  for  the  principle  of  law  involved,  it  is  not 
true  that  she  ever  admitted  the  facts,  and  to  have  required  her  to  admit 
them,  and  allow  herself  to  be  estopped  from  showing  the  truth  as  a 
condition  of  the  arbitration,  when  it  was  determined  to  arbitrate,   in 
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consequence  of  the  question  of  law  in  the  way  of  a  settlement,  bo  far 
from  being  demanded  by  any  regard  to  American  honor,  would  hare 
heen,  under  the  circumstances,  absolutely  disgraceful  to  us.  I  can 
make  great  allowance  for  the  zeal  and  inconsiderateness  for  Opponents 
which  advocacy  occasions ;  but  how  any  adrocate  eren  could  think  it 
proper  in  this  great  government  to  menace  or  coerce  Portugal,  with 
respect  to  a  demand  originating  in  no  fault  of  that  government,  but  on 
a  liability,  if  any  exists  at  all,  incurred  by  her  inability  to  protect 
herself  from  wrong,  is  inconceivable  to  me.  Controversies  between 
nations,  relating  to  their  policy,  do  not  admit  of  arbitration  ;  but  with 
respect  to  questions  which  do  not  involve  the  national  policy,  it  is 
not  only  proper  that  an  umpire  should  be  chosen  to  decide  them,  bat 
it  would  be  extremely  improper  for  a  nation  to  push  its  own  judgmrat 
to  extremes  and  refuse  to  arbitrate. 

If  ever  there  was  a  case  which,  in  all  its  circumstances,  required  this 
course  to  be  taken,  it  was  the  controversy  in  question.  No  objection 
of  national  honor  or  national  policy  was  made  by  the  distinguished 
Secretary  who  refused  the  overture  to  arbitrate.  Arbitration  was 
inadmissible  with  him  only  because  the  case,  he  thought,  was  too 
plainly  with  us.  He  no  doubt  thought  that  Portugal  ought  to  pay, 
as  that  is  the  opinion  of  other  eminent  men ;  but  that  the  question  is 
so  plainly  against  Portugal  as  to  preclude  argument  is  not  now  pre- 
tended by  the  counsel  in  this  cause.  Mr.  0'C!onor  even  admits,  (p. 
139,)  ^'our  government  might  fairly  have  submitted  any  mere  qnee- 
tion  of  law  involved  in  the  case."  He  adds,  indeed,  as  a  reason, 
^^  since  on  that  part  of  the  case  error  seems  impossible."  But  the 
other  counsel,  Mr.  Phillips,  with  more  candor,  fairly  admitted  that 
the  question  was  not  settled.  Mr.  Clayton's  instructions  to  Mr. 
Hopkins,  in  1849,  on  the  subject  of  this  claim,  is  comprised  in  a  sin- 

fie  paragraph,  and  refers  him  to  the  documents  for  information.  He 
oes  not  attempt  to  argue  the  case,  and  there  never  has  been  any 
argument  of  it  from  the  department.  The  instructions  are  merely  to 
press  the  claim.  Mr.  Calhoun  and  Mr.  Upsher  both  refused  to  do  even 
that,  saying  that  all  had  been  done  which  it  was  proper  to  do.  That 
Mr.  Webster  should  recede  from  the  attitude  taken  by  Mr.  Clayton, 
and  refer  both  the  law  and  th#  facte  to  an  arbitrator,  was  therefore 
highly  proper.  It  was  never  suspected  by  the  able  aidvocates  of  the 
claim  in  the  Senate,  or  even  by  Mr.  Clayton,  that  Louis  Napoleon  bad 
assumed  to  decide  any  question  involving  American  honor. 

In  order  to  escape  the  acknowledged  force  of  the  position  that  it  is 
incompetent  for  one  department  of  the  government  to  review  the  ac- 
tion of  another,  the  learned  counsel,  in  his  eighth  additional  point, 
says  the  gravamen  of  his  complaint  is  the  acceptanct  of  the  reward  ;  and 
as  that  was  merely  an  executive  act,  and  not  like  the  treaty  by  which 
the  submission  was  made  a  legislative  act,  which  he  admite  can  never 
be  arraigned  in  a  court  of  justice,  he  does  not  say,  but  implies, 
that  an  executive  act  may  be  so  arraigned.  If  it  were  so,  there  is  no 
ground  to  arraign  it  on,  save  that  the  decision  was  on  a  question  not 
submitted.  But  besides  that  the  treaty  is  explicit,  as  already  shown, 
this  Court  is  a  unit  against  the  claimant  on  that  point. — (See  Op.  Ch. 
J.  Gilchrist,  p.  200.) 
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ImptUaiions  on  Mr.  Webster. 

But  the  most  reckless  statements  are  found  in  that  part  of  the  argu- 
ment treating  of  the  alleged  ne^^ligence  of  Mr.  Webster,  in  respect  to 
the  evidence  laid  before  the  arbitrator,  and  his  refusal  t9  send  Lawyer 
Reid  over  to  argue  the  cause.  Whilst  professing  the  greatest  regard 
for  the  character  of  Mr.  Webster,  (see  p.  148,)  the  counsel  for  the 
claimant  is  not  ashamed  to  say  (at  p.  132)  that  he  failed  in  his  duty, 
and  ^^  not  only  omitted  to  produce  the  evidence  in  its  power,  but  ex- 
pressly withheld  it  at  the  instigation  of  the  adverse  party."  This  is 
sheer  calumny.  And  this  is  spoken  of  the  man  to  whom,  as  Captain 
Seid  admits  in  his  letter  of  the  26th  of  August,  1850,  he  was  indebted 
for  the  act  of  1834,  giving  him  ten  thousand  dollars ;  and  to  whom  he 
looked  ^^  with  every  confidence  for  a  final  and  favorable  termination 
of  the  affair." 

His  failure  to  send  Lawyer  Beid  or  his  written  argument  before  the 
arbitrator  is  pronounced  '^  one  of  those  flagitious  violations  of  justice 
against  which  every  honest  mind  must  revolt." 

It  is  not  easy  to  characterize  this  language  as  it  deserves  to  be,  with 
a  proper  regard  to  the  decorum  of  the  Court. 

It  is  not  certain,  in  the  first  place,  that  any  evidence  at  all  was 
withheld ;  and  it  is  perfectly  certain,  in  the  second  place,  that  Mr. 
Webster  did  not  design  to  withhold  any,  and  this  the  claimant  is  him- 
self at  the  pains  to  prove  at  page  132 ;  and,  in  the  third  place,  the 
evidence  which  is  said  to  have  been  omitted  was  merely  cumulative ; 
the  same  matters  being  stated  repeatedly  in  the  papers  before  the 
umpire,  and  the  whole  argument,  if  argument  were  necessary  or  usual, 
or  admissible  before  such  tribunals,  is  contained  in  the  letters  belore 
him. 

As  to  the  omtMum  of  evidence. — ^By  the  third  article  of  the  treaty, 
all  the  correspondence  between  the  two  governments  was  to  be  laid 
hefore  the  arbitrator.  In  directing  Mr.  Hadduck  to  carry  into  execu- 
tion that  article,  by  comparing  with  the  minister  of  Portugal  the  copies 
to  be  laid  before  the  French  President,  Mr.  Webster  says:  "  You  will 
understand,  of  course,  that  these  copies  are  limited  to  such  communi- 
cations as  have  passed  between  the  American  legation  and  the  Portu- 
fuese  government  at  Lisbon,"  &c.  Possibly  the  use  of  the  word 
lisbon  in  this  connexion  might  be  construed  to  have  excluded  the 
correspondence  with  the  Portuguese  government  in  1814,  at  Rio  de 
Janeiro.  But  this  was  obviously  not  intended,  and  Mr.  Webster  in  a 
subsequent  letter  forwards  copies  of  that  correspondence  as  part  of  the 
evidence  to  be  included.  But  it  is  said  that  was  too  late ;  the  protocol 
had  in  the  mean  time  been  concluded  between  Mr.  Hadduck  and  the 
Portuguese  minister,  nnd  upon  no  other  grounds  it  is  assumed  that 
the  earlier  correspondence  was  not  before  the  arbitrator.  Now  the 
letter  of  Mr.  Webster  of  12th  July,  1851,  sending  it  was  merely  out 
of  abundant  caution.  It  can  hardly  be  supposed  to  be  necessary,  and 
there  is  no  proof  that  it  was  necessary,  or  that  the  documents  in  ques- 
tion were  not  before  the  arbitrator.  It  is  the  merest  assumption  to 
say  that  they  were  not.    It  is  certain  they  were  previously  in  the 
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arcliives  of  the  legation  at  Lisbon,  by  the  repeated  reference  made  to 
them  by  our  representatives  there;  it  being  admitted,  indeed,  that  the 
irhole  of  it  is  quoted  or  referred  to,  except  a  letter  of  five  lines  by 
Consul  Gt  eaves,  in  the  correspondence  of  our  ministers,  which  was 
submitted  to  the  umpire.  The  protocol  itself  is  not  produced  to  show 
that  these  papers  were  excluded  from  it ;  and  whilst  there  is  no  reason 
whatever  for  supposing  that  they  were  not  embraced  in  the  protocol, 
there  was  every  probability  that  they  were  independent  of  the  positive 
assertion  of  Mr.  Webster  to  that  effect,  contained  in  his  letter  of  27th 
January,  1852,  (32d  Cong.  Ist  sess..  House  of  Beps.,  Ex.  Doc.,  No. 
53,  p.  1,)  in  which,  in  reply  to  the  resolution  of  the  House  ''to  com- 
municate the  correspondence  upon  which  the  claims  of  citizens  of  the 
United  States  have  been  adjusted,"  he  communicates  these  papers 
among  those  upon  which  the  claim  in  question  has  been  adjusted. 

But  if  it  be  assumed  against  this  positive  statement  and  against  all 
probability  that  they  were  not  included  in  the  protocol,  no  manner 
of  injury  can  have  resulted.  The  counsel  has  in  vain  endeavored  to 
find  some  matter  of  evidence  not  supplied  by  the  correspondence  ;  and 
all  that  he  has  been  able  to  find  is,  first,  the  five-line  letter  of  Consul 
Greaves,  and  the  importance  attached  to  that  is,  that  it  is  supposed  to 
prove  that  the  British  were  determined  to  capture  the  vessel,  because 
they  wished  the  use  of  that  vessel.  This  is  a  far-fetched  conclusion^ 
and  especi'illy  when  they  destroyed  the  vessel.  And  second,  the 
Marquis  d'Aguiar's  letter  of  December,  1814,  with  respect  to  which 
it  is  said,  (p.  130,)  ^^  some  allusions  to  this  letter  were,  indeed,  con- 
tained in  the  correspondence  submitted  to  the  arbiter  ;  but  no  copy  of 
it,  or  of  those  important  parts  of  it,  was  laid  before  him."  This 
statement  is  another  illustration  of  the  remarkable  inaccuracy  of  this 
argument ;  for  ^^ilioae  important  parts  of  that  letter,"  which  are  ex- 
tracted in  Mr.  O'Conor's  speech,  are  not  only  extracted  t»  iotidem 
verbis  in  the  despatch  of  Mr.  Hopkins  to  Count  Tojal  of  June  28, 1849, 
(p.  25  of  Ex.  Doc.  53,]  but  all  the  material  parts  of  it  are  again  ex- 
tracted in  the  despatch  of  Mr.  Clay  to  the  Count,  dated  November  2, 
1849,  at  page  45  of  said  document. 

Refvsal  to  forward  argument. 

With  respect  to  the  "flagitious  violation  of  justice"  in  not  per- 
mitting Mr.  Reid  to  go  to  France  to  argue  his  case  before  the  Prince 
President,  and  in  not  submitting  his  written  argument^  about  which 
so  much  is  said,  it  seems  to  me  to  be  sufficient  to  say,  that  Mr.  Hop> 
kins  had  argued  it  better  than  Beid  ever  did  or  could  have  argued 
it.  Aud,  besides,  no  authority  is  cited  to  contradict  Mr.  Webster's 
statement,  that  such  argumentation  was  inadmissible  by  public  law. 
In  the  absence  of  contrary  authorities,  Mr.  Webster's  opinion  is 
decisive  of  the  point.  The  authorities  cited  relate  to  trials  before 
ordinary  tribunals  ;  and  whilst  it  may  serve  for  an  ad  captandum 
argument  to  say  that  ^'to  reject  without  a  hearing  may  be  well 
enough  between  a  despot  and  his  bond  slave ;  it  is  not  within  the 
capacity  of  a  judge,"  (p.  153  ;)  no  man  of  ordinary  capacity  can  feil 
to  discriminate  between  the  head  of  the  government  acting  as  umpire 
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>)ctweeii  other  goyernments,  and  a  judge  between  indiriduals,  or  be 
misled  by  such  empty  declamation.  The  head  of  a  government,  under 
such  circumstances,  does  not,  like  a  judge,  personally  investigate  the 
law  and  facts,  and  is  not  expected  to  do  so,  any  more  than  he  i» 
expected  to  perform  in  person  all  the  executive  duties  of  the  nation 
with  the  responsibility  of  which  he  is  charged.  He  is  expected  to 
commit  the  subject  for  investigation  to  eminent  jurisconsults,  in  whose 
knowledge  and  probity  he  confides,  and  to  whose  judgment  he  is 
willing  to  give  the  sanction  of  his  government.  To  suppose  that  aa 
individual  who  may  happen  to  have  an  interest  in  the  decision  must 
be  heard  to  make  the  arbitration  fair,  betrays  an  ignorance  or  a  want 
of  consideration  as  to  their  relations  to  the  subject.  But  this  cannot 
be  charged  on  the  counsel  for  the  claimant.  At  page  126,  speaking 
on  this  point,  he  says,  when  an  individual  has  invoked  the  aid  of  his 
government  to  assert  his  rights  against  a  foreign  government,  ''  the 
individual  wrong-doer  and  the  individual  sufferer  are  lost  sight  of." 
*  *  *  *  '*lt" — the  government,  in  such  cases — *^does  not  act 
in  the  name  or  by  the  authority  of  the  injured  individual,  but  in  its 
own  name  and  right."  ****<<  Between  these  high  contract- 
ing parties,  (as  in  cases  of  arbitration,)  or  high  contending  parties, 
(as  in  war,)  is  the  suit  and  the  trial.  Between  them  must  be  the 
judgment,  whether  obtained  by  negotiation,  awarded  by  arbitrament, 
or  won  by  the  sword."  Again,  (at  page  148,)  '^  the  nation  has  the 
whole  power.  It  is  the  principal,  not'the  agent."  This  well  expresses 
the  relations  of  the  government  to  the  subject.  The  government  is 
the  party.  The  individual  is  lost  sight  of.  Practically,  indeed, 
where  individual  rights  only  are  involved^  all  proper  suggestions  of 
the  party  in  interest  would  be  attended  to.  The  oflScers  would  rely 
on  them  to  procure  the  evidence,  make  their  case,  &q,  ;  but  that  they 
should  permit  individuals  to  dictate  the  action  of  the  government 
against  their  own  conviccions  of  propriety,  or  even  of  expediency, 
would  be  neither  right  or  proper.  But  the  counsel  forgets  that  he  has 
made  the  government  principal,  and  puts  another  face  on  the  matter 
when  he  comes  to  treat  of  what  he  terms  ^^  the  flagitious  violation  of 
justice,"  and  would  have  Mr.  Reid  sent  to  the  Tuilleries,  in  person 
or  in  print,  as  a  matter  of  right,  whether  Mr.  Webster  thought  it 
proper  or  not. 

This  inconsistency  arises  from  the  attempt  to  maintain  the  two 
inconsistent  theories  on  which  it  is  attempted  to  fix  liability  on  the 
government,  which  pervade  the  argument — one  proceeding  on  the 
ground  that  the  government  is  bound  to  enforce  the  right  of  citizens 
to  indemnity,  or  pay  itself,  in  case  of  failure,  no  matter  how  caused  ; 
the  other,  seeking  to  recover,  on  allegations  of  special  lachesy  by 
means  of  which  the  loss  accrued,  on  principles  applicable  to  a  mere 
Agency.  "When  regarded  in  the  first  aspect,  it  is  through  the  right 
to  protection,  considered  as  a  perfect  right,  that  the  claim  is  to  be 
maintained.  Then  the  government  may  be  allowed  to  ''be  the  sole 
judge  of  the  measures  to  be  adopsed." — (p.  154.)  It  may  negotiate, 
arbitrate,  or  fight,  as  it  elects.  It  is  even  conceded  *'  that  the  suitor 
must  submit  to  such  delay  as  the  exigencies  of  the  public  affairs 
may  occasion  ;  nor  is  there  any  greater  occasion  to  complain  of  delays 
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than  belong  to  snitors  in  our  ordinary  courts  of  justice/'  But,  if  the 
claim  be  not  paid  by  the  foreigner,  in  the  end  it  must  be  paid  by  the 
United  States,  because,  as  Mr.  Attorney  General  Gushing^  speaking 
of  this  claim,  has  expressed  it,  (vol.  7,  p.  239,  Opinions  Attorneys 
General,)  the  idea  is,  *^  that  if  the  Department  of  State  undertakes  to 
aid  a  citizen  of  the  United  States  in  the  prosecution  of  a  foreign  claim, 
and  does  not  succeed,  thereupon  a  claim  for  damages  arises  against 
the  United  States."  It  is  denied,  indeed,  by  some  of  the  numerous 
counsel  in  this  case,  that  their  doctrine  is  correctly  stated  in  this 
passage.  But  the  opening  paragraph  already  quoted  from  Mr. 
O'Conor's  speech  (from  page  104)  sho^s  that  he  maintains  it  as  the 
essential  doctrine  of  his  case.  But  it  is  true  of  Mr.  0' Conor's 
argument,  as  of  the  other  counsel,  as  already  observed,  that  for  the 
most  part  the  e£fort  is  to  blend  this  doctrine  confusedly  with  the  special 
charges  of  neglect,  mismanagement,  &c.,  the  heroism  of  Captain  Beid, 
our  national  honor,  national  antipathies,  and  a  mass  of  incongruous 
matters,  and  to  leaven  the  whole  mass  with  it,  and,  by  their  aid,  to 
give  a  force  to  the  doctrine  which,  as  an  abstract  proposition,  it  could 
never  be  allowed.    This  leads  to  the  inconsistencies  already  noted. 

Liability  of  the  goveifiment. 

But  it  must  be  manifest  to  every  legal  mind  that  the  liability  of 
both  Portugal  and  the  United  States  must  result  either  from  the  duty 
of  protecting  those  owing  temporary  or  permanent  allegiance,  which 
imposed  the  penalty  of  indemnifying  the  sufferer  when  the  government 
failed  to  afford  the  protection  due,  or  that  this  relation  made  these 
respective  governments  the  agents  of  the  sufferer  for  prosecuting  his 
claim  against  the  parties  in  default,  and  that,  as  such  agents,  they 
were  bound  to  ordinary  diligence,  &c.,  and  responsible  to  the  party 
aggrieved,  on  principles  analogous  to  those  applicable  to  ordinary 
private  agencies. 

It  is  said  (p.  124)  that  the  defence  of  the  government  has  been 
maintained  on  inconsistent  grounds  in  first  insisting  that  the  govern- 
ment is  an  agency,  and  that  its  action  as  such  has  been  ratified ;  and, 
second,  in  insisting  the  government  is  sole  judge  of  the  claims,  it  will 
enforce  the  means  to  be  used  in  enforcing  them,  and  that  it  is 
irresponsible  for  its  action  to  the  citizens  interested. 

The  government  considered  as  the  agent  of  the  ctaimani. 

I  have  never  regarded  the  government  as  holding  the  relation  of  an 
agent  to  the  citizens  who  invoke  its  protection,  whatever  the  depart- 
ment appealed  to  ;  and  my  briefs  will  all  bear  witness,  that  if  it  be 
intended  to  impute  the  doctrine  to  me,  that  I  have  said  nothing  to 
justify  it.  What  I  have  maintained  is,  that  if  it  were  to  be  so  regarded, 
this  claim  would  not  be  advanced,  because  by  the  principles  applicable 
to  that  relation,  Beid  had  fully  endorsed  all  that  was  done,  and  thii» 
proposition  was  so  manifestly  true,  that  the  consequence  has  been  the 
entire  abandonment  of  that  position  by  the  able  and  learned  counsel, 
in  his  printed  argument  already  noted.    It  is  indeed  perfectly  mani- 


BHia  GENERAL  ABMSTBONG.  129 

fest,  that  Reid  wished  Mr.  Wehster  to  hring  the  matter  to  a  conclusioa 
in  some  way,  and  relied  with  entire  confidence  on  his  judgment.  He 
early  had  notice  of  the  arrangement  Mr.  Webster  had  proposed  with 
the  Portuguese  minister  ;  he  makes  no  objection,  although  the  Senate 
had  still  to  act  on  it,  and  did  not  act  for  months  afterwards.  Further, 
after  the  Senate  had  acted,  he  comes  forward  to  aid  in  carrying  out  the 
treaty ;  wants  to  go  to  France^  and  to  send  an  argument,  &c.  Now, 
if  the  government  holds  the  relation  of  agent,  as  a  bank,  what  would 
be  said  of  a  man  who  had  entrusted  a  note  to  it  for  collection.  The 
collection  is  resisted.  The  president  of  the  bank,  in  whom  he  has  ex- 
pressed every  confidence,  and  is  his  special  friend,  proposes  to  the  other 
party,  that,  with  the  assent  of  the  directors,  he  will  refer  the  difficulty 
to  arbitrators.  The  owner  is  notified  of  this  before  the  directory  as- 
sent, and  he  gives  them  no  intimation  of  his  dissent ;  afterwards  comes 
forward  and  offers  an  argument,  to  go  before  the  arbitrators,  &c.  The 
argument  is  refused,  but  still  no  dissatisfaction  with  the  arrangement 
is  expressed ;  and  even  when  he  cannot  be  heard  he  does  not  make 
objection,  and  it  is  only  after  the  whole  affair  is  over,  and  he  finds  the 
arbitrator  has  decided  against  him,  that  he  complains  and  seeks  to 
charge  the  bank.  Any  court  would  give  judgment  against  him  under 
such  circumstances  without  hesitation,  that  would  not  sanction  the 
most  naked  fraud.  It  is  of  no  importance  that  he  did  not  previously 
wish  it  referred  to  arbitration.  He  had,  on  the  incoming  of  Mr. 
Webster,  and  after  hearing  that  arbitration  was  again  proposed,  in- 
voked his  assistance  with  the  warmest  expressions  of  confidence  in  his 
future  action  and  the  liveliest  gratitude  for  past  services,  and  closed 
with  saying :  *'  After  so  much  negotiation,  controversy,  and  anxiety, 
for  a  long  series  of  years,  we  riow  look  to  you,  sir,  with  every  confi- 
dence, for  a  final  and  favorable  termination  of  this  affair."  All  that 
he  says  in  the  letter  in  relation  to  the  new  proposition  to  arbitrate  is, 
that  '^  this  mode,  at  best,  being  considered  somewhat  problematical, 
we,  the  claimants,  would  respectfully  suggest,  whether  or  not  a  settle- 
ment by  treaty  or  convention  may  not,  in  ?/owr  opinion,  be  preferable." 
Thus,  whilst  suggesting  other  modes,  deferring  to  the  opinions  of  the 
friend  in  whom  he  confided  and  to  whom  he  owed  so  much — and  this 
is  th«  letter  quoted  to  show  dissent  by  the  learned  counsel  ! — (p.  149.) 
But  he  wisely  concludes,  I  imagine,  that  this  will  scarcely  make  it 
out,  and  therefore  denies  **  in  ioto  the  applicability  of  the  doctrine." — 
(p.  148.)  **  The  case  is  not  one  of  principal  and  agent,"  *' The  nation 
has  the  whole  power  ;  it  is  the  principalj  not  the  agent,"  he  says. 

The  government  the  ageni  of  the  people,  and  responsible  only  to  them. 

He  therefore  comes  precisely  to  the  ground  taken  by  me  in  my  first 
brief,  when  I  say,  (see  p.  98,)  **  that  the  objection  that  he  (Mr.  Web- 
ster) agreed  to  submit  this  claim  to  arbitration  without  the  consent  of 
the  claimants  is  immaterial."  I  add,  wh4t  has  since  become  apparent 
to  the  counsel,  and  induced  him  to  abandon  the  point,  I  believe, 
**  that  it  is  not  sustained  by  the  proof,"  if  it  were  material.  The  ob- 
jection was  immaterial,  as  I  endeavored  to  show  in  that  argument, 
because  the  government  did  not  bear  any  of  the  relations  of  agent  to 
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the  claimant.  It  is  the  agent  of  the  whole  people,  and  I  contended 
(p.  102)  ^'  that  the  doctrine  that  the  government  must  pay  such  indi- 
vidual losses  as  may  he  supposed  to  result  from  the  incompetency, 
negligence,  or  bad  management  of  officers  in  the  conduct  of  public 
affairs,  was  inadmissible,  and  a  pretension  never  before  set  up."  And 
I  contended,  in  argument  nearly  as  stated  by  Mr.  O'Gonor,  *'  that 
the  government  is  the  sole  judge  what  claims  it  will  enforce ;  in  what 
manner,  at  what  time,  by  what  means,  and  to  what  extent  it  will  en- 
force them.  It  may  relinquish  them,  submit  them  to  arbitration,  and 
to  any  kind  of  arbitrament  it  judges  expedient  in  reference  to  the 
general  interests  of  the  republic.  It  may  accept  a  compromise,  or  it 
may  release  them  without  compensation,  or  for  a  consideration  ot 
benefit  or  convenience  to  the  public.  In  fine,  its  power  over  the  whole 
subject  is  claimed  to  be  absolute  in  the  most  comprehensive  sense  ol 
the  word,  no  responsibility  attaching  to  its  action,  (or^  if  any,  cer- 
tainly none  lohich  is  cognizable  in  (hie  Uourty)  whatever  that  action  may 
be." 

The  reason  which  the  distinguished  counsel  of  the  claimant  assigns 
for  the  liability  of  the  nation  is,  that  the  acts  complained  of  "  are  acts 
of  state,  performed  by  the  supreme  Executive  in  the  exercise  of  a  hi^h 
discretionary  authority  which  no  court  could  control  or  correct  at  the 
suit  of  an  individual.  Hence  the  liability  of  the  nation." — (P.  142.) 
Again,  at  143,  he  says  :  ^'  Our  claim  is  against  the  public  treasury, 
because  the  ii\jury  complained  of  resulted  from  the  acts  of  the  govern- 
ment itself,  performed  through  its  highest  functionaries,  in  the  exer- 
cise of  an  irresponsible  discretion.  The  maxim  respondeat  superior  is 
eminently  applicable  to  such  cases.  For  acts  of  state  the  State  itself 
must  answer."  It  shows  the  diversity  of  mental  constitution,  that  to 
me  these  reasons  appear  conclusive  against  any  responsibility  of  the 
government,  and  especially  against  the  assumption  of  authority  by 
uiis  Court  to  declare  it  and  to  adjudge  the  extent  of  it. 

But  my  learned  opponents  proceed  on  the  idea  that  there  can  be  no 
such  thingasirresponsible  power  under  this  government,  and  especially 
since  the  establishment  of  this  Court.  Previously,  it  is  said,  there  was 
no  resource  but  to  Congress,  but  that  now  the  government  voluntarily 
submits  to  be  arraigned  here  when  its  powers  are  improperly  exercised 
and  injury  results  to  the  citizen. 

If  it  be  meant  that  it  is  competent  for  this  Court  to  consider  every 
case  where  an  individual  may  conceive  himself  injured  by  the  action 
of  any  officer  or  department,  on  a  subject-matter  confided  to  such  oflScer 
or  department,  by  the  laws,  then  every  transaction  of  the  government, 
whether  legislative,  judicial,  or  executive,  may  be  questioned  and  re- 
examined here,  and  nothing  could  be  regarded  as  concluded  till  passed 
on  by  this  Court  and  by  Congress ;  nor  then,  for  it  would  still  be  as 
competent  to  re-examine  our  own  action  and  that  of  Congress,  as  of 
any  other  officers  or  departments. 

Such  unlimited  range  of  inquiry  and  action  by  the  Court  and  by 
Congress  would  render  the  government  impracticable,  and  is  repug* 
nant  to  the  most  essential  features  of  the  Constitution,  in  drawing  all 
the  powers  of  the  government  into  one  department,  in  the  first  instance^ 
for  rev^on^  and,  finally,  for  direction,  if  the  revision  be  submitted  to. 
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It  is  necessary,  therefore,  to  put  some  limit  upon  the  range  of  inquiry 
proper  for  this  Court ;  and  the  Court  has  repeatedly  announced  the  gen* 
eral  principle  that  it  would  take  cognisance  of  no  case  which  was  not, 
in  its  nature,  a  legal  demand.  That  the  government  has  not  been 
subject  to  suit,  generally,  till  the  establishment  of  this  Court,  is  not  a 
matter  of  the  least  consequence  as  respects  the  principles  which  deter* 
mine  what  is  and  what  is  not  a  subject  of  suit  or  a  legal  demand.  The 
Court  was  not  established  to  create  any  new  rights,  or  even  to  give  any 
complete  remedies,  but,  as  an  aid  to  Congress  in  a  class  of  cases ;  nor 
does  the  act  establishing  it  attempt  to  define  what  are  legal  rights,  &c., 
but  leaves  that  to  the  pre-existing  laws. 

It  is  not  sufficient,  therefore,  to  allege  improper  conduct  against  the 
officers  and  departments  of  the  government.  It  must  be  shown  that 
the  act  complained  of  was  such  as  would,  according  to  the  established 
principles  of  law,  have  created  a  right  of  action,  or,  in  the  language  of 
my  learned  adversary,  ^^  9k  perfect  rigJUj"  according  to  such  principles. 
Strictly  speaking,  no  such  thing  indeed  as  a  perfect  right  can  exist  to 
the  citizen  from  his  government,  because  the  government  cannot  be 
constrained  ;  and  when  the  term  is  used  in  such  connexion,  the  nation 
is  considered  as  an  individual,  and  it  means  such  rights  as  would  be 
perfect,  by  analogy,  to  the  relations  of  individuals. 

This  is  a  large  and  useful  sphere  of  action,  giving  us  verge  and  scope 
for  all  our  powers ;  nor  should  we  be  tempted  beyond  it  by  the  flatter- 
ing appeal  made  to  us  to  imitate  the  courts  of  equity,  and  undertake 
the  erection  of  a  new  system  of  jurisprudence,  under  which  the  Court 
of  Claims  should  relieve  citizens  from  the  maladministration  of  the 
government  by  the  various  officers  and  departments  to  which  it  is  com- 
mitted by  the  Constitution  ;  in  other  words,  to  make  a  new  govern- 
ment. 

The  objection  made  to  the  government  as  it  is,  or  as  I  contend  it 
is,  by  my  learned  opponents,  is,  that  on  my  theory,  great  wrong  may 
be  inflicted  on  individuals  by  the  government,  unless  the  manner  in 
which  its  powers  are  exercised  may  be  subjected  to  review  somewhere, 
ite  operation  on  individual  rights  ascertained,  and  unless  it  may  be 
held  responsible  to  individuals  for  such  damages  as  may  be  thus  ascer« 
tained  to  have  arisen  from  the  action  of  the  government ;  and  it  is 
thought  to  be  irreconcilable  with  the  notion  of  a  free  government  that 
redress  for  snch  injuries  should  not  be  afibrded. 

Whether  the  government  is  free  or  absolute  is  immaterial  in  deter- 
mining this  question.     The  effect  of  laws,  and  the  legal  effect  of  com- 
petent official  action,  is  not  influenced  by  such  considerations.     The 
form  of  government  varies  only  the  extent  of  authority  and  the  moues^ 
of  conferring  and  exercising  it,  &c.,  but  the  obligation  and  effect  of 
laws,  and  of  the  action  of  the  persons  or  departments  charged  with. 
administering  the  government,  within  the  scope  of  their  authority,, 
are  the  same  under  all  forms  of  government.     The  government  of  the- 
United  States,  'though  limited  in  its  powers,  is  supreme  within  its 
sphere  of  action,"  and  ''  is  sovereign  with  respect  to  the  objects  com- 
mitted to  it,"  (4  Wh.,  316)  and  its  operation  as-  conclusive  and  as ^ 
little  to  be  questioned  with  respect  to  these  objects  as  the  operation  of 
a  more  absolute  government — ^tbat  is,  of  one^af  larger,  powers. 
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Great  wroDg  may  have  been  committed  by  all  goyernmenis,  and 
by  our  own  as  well  as  others,  to  individuals,  and  I  have  no  doubt 
this  will  continue  to  be  the  case.  It  is  to  diminish  this  evil  that  limi- 
tations are  imposed  on  authority,  and  the  powers  of  governmeDt  dis- 
tributed into  various  departments ;  and  even  that  is  not  effectual,  thoagh 
it  is  the  best  practical  mode  of  diminishing  it.  It  is,  howerer,  ad- 
mitted by  our  people,  if  not  by  the  whole  world,  that  our  Constitu- 
tion is  the  wisest  system  ever  devised  to  diminish  this  evil,  and  '4o 
.establish  justice."  It  gives  no  more  power  than  may  be  usefully  ex- 
ercised, and  places  it  in  the  hands  of  those  whom  the  people  esteem^ 
.and  stimulates  able  men  to  labor  for  the  public,  &c. ;  and  by  the  dis- 
tribution of  the  powers  of  the  government,  whilst  securing  the  sub- 
division of  labor,  which  is  essential  to  perfection,  it  fortifies  the  liber- 
ties of  the  people  by  arraying  all  the  others  against  any  attempt  at 
usurpation  in  one  department.  Our  iathers  have  sought  *  *  to  establish 
jjastice,"  «^nd  other  objects  of  government,  by  a  Bystem  which  com- 
mits, in  general,  to  wise  men,  the  power  which  must  be  committed  to 
flome  hands,  and  surrounding  its  exercise  with  all  the  safeguards  which 
ejcperience  had  suggested  as  useful ;  and  though  there  may  be  instances 
in  which  the  system  has  not  worked  well,  and  according  to  the  design, 
yet  it  is  acknowledged  on  all  hands  that  the  systetn,  as  a  system,  is 
Bucceesful.  This  is  enough.  It  is  all  that  was  or  ought  to  be  expected  '^ 
and  whilst,  therefore,  it  may  not  in  fact  be  true  that  the  judgments  of 
all  the  courts  established,  and  all  the  decisions  of  executive  officers  and 
departments,  and  enactments  of  the  legislature,,  are  what  they  ought 
to  have  been,  yet  the  actual  working  of  our  government,  more  than 
any  other  perhaps,  justifies  the  principle  asserted  of  all  governnaents, 
that  such  decisions  and  actions,  &c.,  when  within  the  jurisdiction  and 
competency  of  the  officers,  judges,  or  legislatures,  must  be  taken  as 
just  and  true  in  legal  contemplal^on.  As  already  observed,  this  is 
absolutely  true  in  the  main,  and  is  practically  indispensable  to  the 
conduct  of  affairs,  and  though  in  oases  it  may  work  hardship,  that  is 
true  of  every  principle  of  law  and  government. 

The  contest  here  is  on  the  allegation  of  a  particular  hardship  to 
subvert  the  system  by  denying  the  principle  on  which  it  depends,  that 
an  act  done  by  a  department  of  the  government,  within  the  scope  of 
its  constitutional  authority,  is  to  be  deemed  and  taken  to  be  done  as  it 
ought  to  have  been  done.  But  whilst  this  is  undertaken  on  the  pre- 
text that  irresponsible  powers  are  inconsistent  with  free  government,  it 
does  not  seem  to  have  occurred  to  the  learned  counsel  that  they  do  not 
abridge  the  power,  but  merely  regulate  its  exercise  by  the  discretion 
of  the  Court  of  Claims,  instead  of  by  the  discretion  ot  the  officew 
and  departments  which  it  is  vested  by  the  Constitution ;  and  that 
though  it  is  inadmissable  to  assume  it  as  a  legal  proposition,  that  the 
departments  have  not  done  wrong  in  matters  confided  to  their  discre- 
tion, it  is  allowable  to  assume  that  this  Court  can  do  no  wrong. 

The  complaint  is,  *'  of  acts  performed  by  the  supreme  executive  in 
the  exercise  of  a  high  (and  irresponsible)  executive  authority." — (Pages 
142,  143.)  Not  that  they  were  not  within  the  scope  of  the  authority 
of  the  Executive,  but  that  he  did  not  exercise  the  authority  as  he  ought 
to  have  exercised  it  under  the  circumstances  ;  that  a  different  result 
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ought  to  have  heen  accomplished,  and  that  in  fact  it  was  exercised  so 
as  to  result  in  benefits  to  others  and  to  the  public,  instead  of  benefiting 
him,  as  it  ought  to  have  done.  This,  if  true,  would  be  a  case  of 
hardship,  but  it  is  no  impeachment  of  the  legality  of  such  acts,  and 
if,  in  arguing,  they  are  so  characterized,  it  is  a  misapplication  of  terms. 
The  proceedings  were  authorized,  and  therefore  lawful ;  and  this  is  not 
less  true,  if  we  should  deem  them  unjust  to  the  whole  extent  insisted 
on  by  the  claimant's  counsel,  for  that  is  merely  matter  of  individual 
opinion.  When  the  laws  intrust  a  subject  to  the  discretion  of  an 
officer,  or  tribunal,  or  legislature,  the  decision  of  such  officer,  or  tri- 
bunal, or  the  action  of  the  legislature,  is  conclusive.  "  Nothing  can 
be  more  clear,"  says  the  Supreme  Court,  in  Marbury  w.  Madison, 
^^  than  that  in  cases  in  which  the  Executive  possesses  a  constitutional 
or  legal  discretion,  their  acts,  (those  of  the  heads  of  departments,) 
are  only  politically  re-examinable." 

In  2  Peters,  412,  in  the  case  of  Satterlee  vs.  Matthewson,  the  Court 
say  :  ^'  Now  this  law  has  been  censured  as  an  unwise  and  unjust  ex- 
ercise of  legislative  power,"  &c.  *  *  "All  this  may  be  admitted, 
but  the  question  is,  does  it  impair  the  obligation  of  the  contract?" 
&c. 

In  Elliott  vs.  Peirsol,  1  Peters,  340,  the  Court  say:  *'  When  a  court 
has  jurisdiction  it  has  a  right  to  decide  every  question  in  the  case,  and 
whether  its  decisions  be  correct  or  not,  its  judgment  is  regarded  as 
binding,"  &c. 

In  United  States  vs.  ALredondo,  6  Peters,  729  :  "  It  is  an  universal 
principle,  that  when  power  or  jurisdiction  is  given  to  any  public  officer 
or  tribunal  over  a  subject  matter,  and  its  exercise  is  confided  to  his  or 
their  discretion,  the  acts  so  done  are  binding,  *  *  whether  execu- 
tive, legislative,  judicial  or  special."  This  Court  has  decided  the  same 
principle  in  a  number  of  cases,  beginning  with  Thomas'. 

The  call  upon  the  crovornment  in  this  case  for  its  intervention  was 
confessedly  addressed  to  the  discretion  of  that  branch  of  the  govern- 
ment to  which  such  subjects  belonged.  And  '*  a  right,"  says  Vattel, 
§  17,  ''is  always  imperfect  when  the  obligation  which  answers  to  it 
depends  on  the  judgment  of  another."  Such  was,  therefore,  the 
character  of  the  right  which  the  petitioner  had  to  the  protection  or 
intervention  of  the  government.  What  was  to  be  done,  under  the 
circumstances,  in  the  discharge  of  the  obligation  of  the  government, 
to  protect  the  petitioner,  was  a  question  addressed  to  the  sound  dis- 
cretion of  the  political  department  of  the  government.  What  was 
done  may  be  thought  now  inadequate  to  the  occasion,  or  unjust  to  the 
party ;  and  so  we  might  have  thought  of  the  action  of  the  judicial 
department,  if  his  case  had  been  one  which  required  the  intervention 
of  that  department,  instead  of  the  political  department  of  the  gov- 
ernment. And  it  would  be  not  more  unbecoming  in  us  to  say  so, 
than  it  would  be  to  characterize  in  that  way  the  action  of  th^  political 
department.  No  one  ever  thinks  of  charging  the  government  with  a 
loss  incurred  by  any  erroneous  decision  of  a  court  to  which  he  has 
appealed  to  render  him  justice.  If  the  Armstrong  had  been  captured 
by  the  British,  and  afterwards  brought  within  the  jurisdiction  of  a 
court  of  the  United  State<<,  and  an  erroneous  judgment  had  been 
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giveD  against  the  petitioner  hj  the  court  on  a  trial  of  his  right  of 
property  in  the  vessel  before  it,  no  one  would  suppose  the  government 
hound  to  make  good  the  loss  occasioned  by  this  erroneous  and  unjust 
judgment.  In  such  a  case  the  judiciary  is  the  appropriate  branch  of 
the  government  to  apply  to  for  protection.  The  question  is  not  varied 
by  the  fact,  that  the  circumstances  of  the  case  required  the  interven- 
tion of  another  department  having  a  different  mode  of  procedure,  bat 
the  same  object — the  protection  of  the  rights  of  our  citizens.  Both 
departments  are  bound  to  do  justice  to  our  citizens,  and  to  protect 
them  in  their  rights  in  the  cases  falling  within  their  respective  juris- 
dictions, and  the  obligation  is  no  greater  upon  one  than  the  other. 
Both  represent  the  government,  and  exercise  a  supreme  and  irrespon- 
sible discretion  within  the  sphere  of  duty  assigned  to  them  by  the 
Constitution.  It  was  said,  indeed^  that  Congress  in  one  case — that  of 
Matthew  Lyon — had  in  effect  reversed  the  decision  of  the  courts  by 
repaying  the  fine,  &c.  But  this  was  expressly  on  the  ground  that 
the  courts  had  transcended  their  powers ;  and  therefore^  the  case  falls 
within  the  exception  mentioned  in  6  Peters^  of  want  of  power  in  the 
officer. 

That  was  a  case,  too,  in  which  the  government  was  a  party  to  the 
suit.  It  might  have  said  that  there  are  many  cases,  too,  where  other 
fines  and  forfeitures^  accruing  under  constitutional  laws  and  imposed  by 
the  courts,  have  been  repaid  under  special  enactments.  But  they  were 
cases  in  which  the  government  was  plaintiff,  and  the  persons  to  whom 
the  favor  was  accorded  were  defendants,  and  the  payment  was  an 
act  of  favor,  not  the  discharge  of  an  ohligation.  But  here  we  are  asked 
to  impose  a  penalty  on  the  government  tor  laches,  not  to  repay  either 
as  a  right  or  a  favor  what  it  has  received.  No  precedents  were  shown 
for  the  allowance  of  such  a  demand  against  this  or  any  other  govern 
ment,  and  in  response  to  my  demand  for  such  authority  to  justify  the 
allowance  of  this  claim,  the  demand  was  evaded,  and  it  is  said  I  re- 
quired cases  from  the  books  of  the  common  law  ;  that  the  requirement 
was  therefore  unreasonable,  &c.  ;  that  such  precedents  were  not  to  be 
expected ;  that  this  Court  was  new  in  principle,  and  was  ^*  the  first-born 
of  a  new  judicial  era." — (P.  105.) 

De  Bode  vs.  Regina. 

This  substantially  admits  that  the  demand  itself  is  the  first-born  of 
its  kind.  No  attempt  was  made  to  produce  a  precedent,  and  no  au- 
thority of  any  kind  was  adduced  to  support  the  principle  on  which  it 
was  founded^  save  the  dictum  of  Lord  Chancellor  St.  Leonard,  in  the 
case  of  De  Bode  t;^.  Regina,  before  the  House  of  Lords,  reported  in 
16  Eng.  Law  &  £q.  Bep.,  p.  23.  The  case  was  a  petition  of  right. 
The  petitioner,  who  was  born  in  England,  had  claimed  an  estate  in 
France,  which  had  been  confiscated  by  the  republican  authorities  in 
1793.  A  sum  of  money  was  paid  by  France  to  indemnify  English 
subjects  in  such  cases,  and  a  statute  was  passed  by  parliament  to  regu- 
late the  disposition  of  the  fund,  and  commissioners  were  appointed  to 
carry  it  into  effect.  The  commissioners  acted,  rejected  the  claim  of 
the  pettitioner,  and  paid  over  a  balance  of  the  fund  remaining,  after 
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paying  such  claimants  as  they  deemed  entitled,  to  the  lords  of  the 
treasury. 

The  petitioner  songbt  to  charge  the  fund  in  the  treasury  with  his 
claim,  as  one  coming  within  the  provisions  of  the  treaty. 

Whilst  the  attorney  general  was  insisting  in  argument,  that,  if  the 
money  was  still  held  in  trust  hy  the  Crown  for  an  unsatisfied  claimant, 
that  would  not  dispense  with  the  necessity  of  proving  a  claim  to  it,  in 
the  manner  required  by  the  statute,  the  lord  chancellor  interposed  and 
remarked  :  ^^  It  is  admitted  law,  that  if  the  subject  of  a  country  is 
spoliated  by  a  foreign  government,  he  is  entitled  to  obtain  redress  from 
the  foreign  government,  through  the  means  of  his  own  government. 
But  if  from  weakness,  timidity,  or  any  other  cause  on  the  part  of  his 
own  government,  no  redress  is  obtained  from  the  foreigner,  then  he 
has  a  claim  against  his  own  country.  Here  is  a  compromise  of  the  two 
governments  ;  the  question  is,  how  far  his  claim  is  affected  by  it?'' 
The  reply  of  the  attorney  general  was :  '^  The  question  has  not  been 
put  in  that  way,"  &c. ;  in  other  words,  that  there  was  no  such  ques- 
tion as  that  stated  by  his  lordship  before  the  house.  There  was  no 
claim  made  except  against  the  fund  actually  received  by  the  govern- 
ment. Nothing  was  said  in  the  argument  or  by  the  judges,  as  to  ^^  how 
far  the  claim  was  affected  by  the  compromise  between  the  two  govern- 
ments," which  the  chancellor  states  to  be  the  question.  The  only 
question  argued,  and  the  only  question  decided  by  the  judges  and  the 
house,  was,  whether  the  petitioner  could  claim  otherwise  than  under 
the  statute.  This  shows  that  this  singular  remark  of  his  lordship  was 
wholly  foreign  to  the  case  before  the  house,  and  that  the  principle  he 
announces  as  ^^  admitted  law,"  is  not  admitted  by  the  decision  in  that 
case,  nor  have  the  counsel  been  able  to  produce  a  single  case,  either 
legislative  or  judical,  which  admits  it,  nor  is  the  principle  recognized 
in  any  treatise. 

Speculative  reasoning. 

These  are  the  sources  of  information  as  to  what  is  law  ;  and  as  they 
furnish  no  trace  of  any  such  law,  the  conclusion  must  be  that  his  lord- 
ship is  misreported  or  mistaken ;  and  this  conclusion  could  be 
strengthened,  perhaps,  by  showing  the  proposition  to  be  untenable  or 
speculative  reasoning.  But  when  everybody  knows  that  governments 
do  not  indemnify  their  citizens  for  injuries  they  receive  for  which  they 
fail  to  procure  indemnity  from  the  wrong-doer,  whether  foreign  or 
domestic,  and  whether  he  be  an  official  or  unofficial  person,  it  cannot 
be  necessary  to  discuss  the  subject  on  abstract  principles. 

Grovernment  is  a  practical  business.  The  duties  and  obligations  of 
governments  are  defined  by  usage;  not  by  speculative  reasoning,  which, 
though  in  some  respects  useful,  cannot  be  permitted  to  guide  in  the 
science  of  government  with  more  safety  than  in  other  sciences.  Mere 
philosopher- governments,  indeed,  have  not  been  wanting  to  show  the 
utter  failure  of  mere  speculative  reasoning  as  a  guide  in  that  science 
as  in  all  others.  It  is  but  twilight  out  of  the  presence  of  facts  and 
experience,  and  therefore  the  effort  is  unavailing  to  lead  the  mind  to 
a  conclusion  respecting  the  extent  of  the  obligations  of  government  by 
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speculative  reaaoning,  founded  on  the  nature  of  the  relations  between 
the  government  and  its  citizens,  without  examples  or  analogies  to  justity 
it,  or  to  show  that  experience  has  taught  suen  conclusions  to  be  admis- 
sible with  safety  to  the  body  politic.  No  sound  judgment  will  admit 
a  conclusion  on  such  reasoning.  The  absence  of  precedents  on  a  sub- 
ject, when  a  day  would  not  pass  without  them  if  the  principle  on 
which  the  claim  is  founded  were  sound,  is  perfectly  conclusive  to  a 
practical  mind  against  the  soundness  of  the  principle. 

It  is  said  (p.  124)  *'  there  is  no  lack  of  precedents."  *'  Half  the  diplo- 
macy of  nations  has  been  devoted  to  obtaining  securities  for  their  mer- 
chants— half  the  treaties  on  record  foi  ascertaing  dues,"  &c.  If  these 
were  precedents,  the  claimant's  case  is  not  AoZ/'stated  ;  it  ought  to  have 
been  said  that  it  was  the  whole  business  of  the  government  to  protect 
its  citizens,  and  all  oi  its  tieaties,  laws,  wars,  &c.,  were  for  that  object. 
But  to  make  a  precedent  for  the  case  before  us,  it  must  be  shown 
that  it  has  been  decided  that  the  obligation  which  corresponds  with 
this  acknowledged  duty  is  a  penal  obligation,  the  condition  of  which 
is,  that  goveonment  shall  pay  the  losses  incurred  by  the  nonfulfill- 
ment of  its  duty,  and  that  the  social  compact  has  been  practically 
construed  to  be  not  merely  mandatory  on  the  government  established 
to  use  the  powers  and  means  at  its  dispobal  for  such  objects,  according 
to  the  best  judgment  of  those  exercising  it,  but  is  an  agreement  for 
absolute  security  against  injury  to  person  and  property  jy  evil-disposed 
persons  or  governments,  and  is  in  fact  a  sort  of  mutual  insurance  com- 

{>any.     But  this  is  not  the  nature  of  government. — (See  Lieber's  Po- 
itical  Ethics,  part  2,  189.) 

Diplomacy. 

Nor  does  the  history  of  the  diplomacy  to  which  the  learned  counsel 
refers  as  furnishing  his  precedents,  recognize  any  such  obligation,  but 
the  contrary.  And  especially  is  this  shown  by  the  action  of  the 
government  in  relation  to  the  procurement  of  indemnities.  For 
example,  with  respect  to  the  numerous  treaties  negotiated  by  our 
government  by  which  indemnities  have  been  obtained,  it  not  only 
shows  the  exercise  of  absolute  authority  of  the  government  over  such 
claims  to  demand,  compromise,  and  release  them  on  such  terms  as 
were  to  be  deemed  just  and  expedient  by  the  political  department,  but 
the  total  exemption  of  the  government  from  liability  in  respect  to  its 
action,  which  is,  indeed,  but  the  logical  consequence  of  the  possession 
of  such  power.  Thus  the  first  treaty  made  by  the  government  -that 
recognizing  our  independence — contained  an  express  stipulation  (see 
7  art.,  p.  83,  vol.  8)  that  his  (British)  majesty  should  withdraw  his 
forces,  '*  without  carrying  away  any.  negroes  or  other  property  of  the 
American  inhabitants."  In  violation  of  this  provision  the  British 
commander,  Sir  Guy  Carleton,  carried  off  as  many  as  three  thousand 
negroes.  The  continental  Congress  remonstrated,  and  claimed  the 
performance  of  the  treaty  in  the  restitution  of  the  slaves,  or  that  the 
British  government  should  make  compensation.  The  British  govern- 
ment refused  to  do  so.  The  new  government  of  the  United  States 
renewed  the  claim,  but  in  vain;  and  it  was  surrendered  and  abandoned 
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by  the  commercial  treaty  of  1794,  (vol.  8,  p.  116;)  yet  no  one  ever 
thought  of  holding  the  government  of  the  United  States  liable  to  the 
individual  owners  of  these  slaves  for  failing  to  collect  the  debt  which 
Oreat  Britain  unquestionably  owed  for  these  negroes. 

The  government  has  also  from  time  to  time  asserted  other  claims  for 
its  citizens  against  other  governments,  which  have  been  abandoned  in 
whole  or  in  part. — (See  treaties  with  Spain,  February  22,  1819,  vol. 
8,  p.  252;  February  17,  1831,  ib.  p.  460;  with  Denmark,  March  28, 
1830,  ib  p.  402;  with  France,  July  4,  1831,  ib.  p.  430;  with  King 
of  the  Two  Sicilies,  October  14, 1832,  ib.  442 ;  with  Mexico,  April  11, 
1839,  ib.  526;  and  15th  article  of  treaty  of  February  2,  1848,  vol.  9, 
p.  933.)  These  treaties  all  exonerate  these  governments  for  the  claims 
asainst  them  by  our  citizens — receiving  in  some  instances  an  amount 
which  the  United  States  is  to  distribute  among  the  claimants ;  and  in 
the  case  of  Spain,  receiving  the  Floridas,  and  agreeing  to  distribute 
among  the  claimants  against  Spain  a  sum  not  exceeding  $5,000,000. 
In  but  one  instance,  I  believe,  did  the  amount  received  and  agreed  to 
be  distributed  pay  the  llill  amount  of  the  claims,  and  in  some  of  them 
less  than  a  third  part  of  the  amount  which  had  been  demanded  of  the 
foreigner,  and  which  was  proved  up  before  the  commissioners,  was 
paid.  Tet  in  all  these  cases  the  treaty  was  made,  and  the  amount 
was  received,  without  any  other  sanction  of  the  parties  interested  than 
was  implied  from  their  relation  as  citizens  of  the  United  States.  But 
no  one  ever  imagined  that  the  government  was  liable  for  the  difference 
between  the  amount  claimed  and  proved  up,  which  the  government 
had  demanded  and  released,  and  the  amount  actually  paid  to  the 
claimants,  and  undoubtedly  the  two-third  part  released  without  con- 
sideration was  as  valid  as  the  one-third  part  which  was  paid,  and, 
without  absolute  power  to  surrender  the  whole^  the  government  could 
not  have  released  two-thirds  of  a  valid  claim  without  responsibility  ; 
and  certainly  there  would  be  the  same  propriety  in  revising  the  action 
of  the  political  department,  and  calling  the  government  to  account 
with  respect  to  these  claims,  all  of  which  were  surrendered  directly 
and  avowedly  ior  the  purpose  of  preserving  the  amicable  relations 
between  the  high  contracting  powers,  as  there  is  for  calling  the  gov- 
ernment to  account  for  the  release  of  a  claim  by  operation  of  a  treaty 
for  arbitration. 

De  Bode' 8  case  again. 

The  case  itself  of  De  Bode,  referred  to  by  the  claimants  for  the 
dictum  of  the  chancellor,  above  quoted,  bears  directly  on  the  point, 
and  shows  the  absolute  authority  of  the  political  department  of  the 
government,  and  the  conclusiveness  of  its  action  with  respect  to  the 
claims  presented  by  the  government  against  foreign  governments. 
The  question  decided  in  the  House  of  Lords,  I  have  already  stated ; 
but  the  judges,  whose  opinion  was  given  to  and  adopted  by  the  house, 
say,  "  we  have  not  thought  it  necessary  to  state  our  reasons  in  detail, 
because  we  unanimously  concur  in  the  judgment  pronounced  by  the 
court  of  exchequer  chamber,  and  in  the  reasons  given  for  that 
judgment." 
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The  decision  of  the  conrt  of  exchequer  is  reported  in  the  13th  vol. 
Ad.  &  Ellis,  vol.  66  Com.  Law  Bep.,  p.  363.  Manj  question  are 
considered,  as  whether  an  appeal  lay  in  the  case  from  the  Queen's 
Bench ;  whether  the  petition  was  the  appropriate  remedy,  &c. ;  hut  at 
p.  382  the  court  says:  ^^In  our  view  of  the  case,  we  need  not  give  any 
opinion  whether  the  petition  of  right  is  the  remedy  applicable  to  the 
recovery  of  money  from  the  Crown,  *  *  and  it  is  unnecessary  to 
consider  whether  the  petition  was  defective.  *  *  *  Assuming  that 
all  the  ohjectioDS  made  in  these  respects  to  the  suppliant's  right  to 
recover  are  untenable,  we  are  siill  of  opinion  that  our  judgment  must 
be  against  him."  After  referring  to  the  treaties,  the  court  proceeds: 
"When  the  French  government  performed  their  part  of  the  treaty,  all 
their  liability  to  the  individual  British  subject  was  at  an  end.  Every 
subject  was  bound  by  the  treaty  of  his  sovereign  in  relation  to  France, 
just  as  if  he  had  been  a  party  to  it  himself.  *  *  *  Supposing  that 
the  moneys  were  all  received  from  the  French  government,  and  by 
them  paid  to  the  sovereign  of  England,  and  the  French  government 
to  be  entirely  released,  what  would  be  the  position  of  the  unpaid  claim- 
ants? *  *  *  If  no  act  of  parliament  had  passed  for  the  application 
of  this  money,  it  might  have  been  a  question  whether  the  British 
sovereign  could  have  applied  it  to  any  purpose  that  he  chose ;  it  might 
have  been  contended  that  as  it  was  received  by  him  expressly  as  the 
price  of  a  release  of  the  French  government  from  its  obligation  to  com- 
pensate his  subjects  for  their  losses,  he  took  the  money,  clothed  with 
a  similar  obligation  to  distribute  it  amongst  his  subjects,  by  way  of 
compensation ;  and  that  if  he  had  been  a  private  person  who  had 
received  money  under  the  like  circumstances,  such  a  trust  would  have 
been  implied,  and  might  have  been  enforced  in  some  way  according  to 
the  circumstances^  either  in  a  court  of  law  or  one  of  equity  ;  and,  if  so, 
that  such  subject  has  a  remedy  by  petition  of  right.  But  it  is  un- 
necessary for  us  to  give  any  opinion  on  this  supposed  case;  for  parlia- 
ment, which  was  unquestionably  competent  to  dispose  of  all  the  money 
as  it  thought  fit,  and  might  have  applied  it  to  the  public  service  of  the 
year,  or  given  it  for  any  other  purpose,  and  so  disappointed  the  just 
expectations  of  the  claimants,  has  provided  for  the  application  of  the 
fund  by  Statute  69  Geo.  Ill,  ch.  31,  and  the  case  turns  entirely  on  the 
construction  and  effect  of  that  statute." 

This  shows,  first,  that  the  owners  of  claims  had  a  legal  capacity  to 
prosecute  their  claims  directly  against  the  foreign  government;  second, 
that  the  government  has  an  absolute  right  to  treat,  and  may  extinguish 
and  release  by  treaty,  all  such  claims  ;  and  the  assent  of  all  citizens 
is  presumed.  Third,  that  whilst  money  which  was  received  by  the 
Crown  on  account  of  such  claims,  if  the  parliament  or  political  depart- 
ment took  no  action  for  the  disposition  of  it,  might  be  regarded  as  held 
in  trust  for  the  claimants  entitled  to  it,  and  the  trust  might  in  that 
case  be  enforced  by  a  petition  of  right ;  yet,  if  the  political  department 
acted,  and  either  prescribed  terms  on  which  the  claims  for  which  it 
was  received  should  be  paid  out  of  it,  or  made  other  dispositions  of  the 
money,  that  such  terms  must  be  complied  with  by  the  claimants,  and 
it  would  make  no  difference  whether  there  was  but  one  claimant,  and 
there  was  ample  funds  to  pay  his  demand.     If  he  has  not  complied 
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with  the  terms  prescribed  by  the  political  department,  whether  such 
terms  be  in  themselves  just  or  unjust,  he  has  no  right,  and  he  would 
have  none,  say  the  court,  even  in  the  extreme  case  supposed,  of  a  total 
misapplication  of  the  fund  received  on  account  of  such  claims  to  the 
public  service,  because  it  was  competent  for  parliament  to  make  that 
disposition  of  the  fiind,  though  unjust  in  it  to  do  so.  And  the  reply 
of  Maule,  J.,  to  a  suggestion  made  by  Sergeant  Manning,  similar  to 
those  made  in  this  case,  gives  the  reason.  When  the  Sergeant  said 
that  it  was  not  necessary  to  show  a  legal  right  to  maintain  their 
petition  of  right,  the  judge  replied,  that  **  neither  the  Queen's  Bench, 
nor  any  other  court  of  law,  administers  justice  in  general ;"  and  when 
he  speaks  of  the  Queen's  Bench,  or  any  other  court  of  law,  the  case 
shows  he  does  not  mean  a  court  of  law  as  contra-distinguished  from  a 
court  of  equity  ;  because  it  is  admitted,  by  the  opinion  of  the  court 
above  quoted,  that  if  there  was  a  right  either  in  law  or  equity,  the 
petition  of  right  would  reach  it ;  and  therefore  the  remark  applies  to 
every  tribunal  which  professes  to  be  governed  by  legal  prmciples. 
There  could  not  have  been  therefore  a  more  unfortunate  citation  for 
the  petitioners  than  the  case  of  De  Bode. 

Chief  Justice  Parker^ a  dictum. 

Chief  Justice  Parker  is  quoted  (page  123)  as  saying,  in  Farnam  vs. 
Brooks,  9  Pickering,  (page  239,)  that,  in  such  cases,  there  rests  ^'  an 
obligation  on  the  government  of  the  United  States  to  procure  redress 
for  its  citizens,  or  itself,  to  reimburse  them ;"  whereas  the  chief  justice 
said,  ^^ perhaps  there  was  an  obligation,"  &c.;  and  adds,  ^*  but  the 
expectations  of  this  were  so  small  that  claims  thus  situated  were 
thought  to  be  of  little  or  no  value,"  and,  **  except  for  the  purchase  of 
the  Floridas,  a  political  measure,  probably,  of  great  wisdom,  they 
would  not  be  thought  of  even  now."  The  import  of  this  is  altogether 
different,  to  my  mind,  from  that  of  the  language  quoted.  As  quoted, 
he  is  made  to  state,  in  the  most  unqualified  manner,  that  such  an 
obligation  existed.  He  states  it,  in  fact,  as  a  right  so  questionable  as 
to  be  of  no  value  till  it  fell  in  with  tlie  policy  of  another  more  import- 
ant political  measure  to  procure  the  payment  of  the  claims.  And  this 
gives  the  true  account,  not  only  of  that,  but  of  most  of  such  transac- 
tions. 

French  spoUcUions  prior  to  1800. 

There  is  a  class  of  claims  which  have  been  pressed  upon  the  political 
department  of  the  government  for  many  years,  known  as  the  claims 
for  French  spoliations  prior  to  1800,  to  which  there  is  a  ieeble  effect 
to  make  this  analogous.  That  class  of  claims  is  put  on  the  gro  iud 
that  the  United  States  actually  received  the  indemnity  from  France 
which  is  claimed — not  indeed  in  coin,  as  the  English  government  did 
under  the  treaty  to  which  the  De  Bode  case  refers,  but  in  its  equivalent, 
in  the  form  of  an  offset  for  claims  which  France  had  against  us.  Mr. 
Webster,  in  his  great  speech  on  behalf  of  these  claimants,  says:  * 'These 
claims  do  not  rest  on  the  ground  of  any  neglect  or  omission  in  demand- 
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ing  Batisfaction  from  France.  That  is  not  the  ground.  *  *  But 
France  had  her  subjects  of  complaint  against  the  government  of  the 
United  States,  which  she  would  neither  postpone  nor  relinquish,  except 
on  the  condition  that  the  United  States  would  postpone  or  lelinquish 
these  claims.  And  to  meet  this  condition,  and  to  restore  harmony 
between  the  two  nations,  the  United  States  did  agree,  first,  to  postpone, 
and  afterwards  to  relinquish  the  claims  of  its  own  citizens.  In  other 
words,  the  government  of  the  United  States  bought  ofi^  the  claims  of 
France  against  itself  by  discharging  claims  of  our  citizens  against 
France."— (Cong.  Globe,  1835.) 

I  have  already  shown,  that  if  this  allegation  were  true  in  point  of 
fact,  and  the  political  department  had  been  as  unjust  as  it  is  charged 
with  being,  that  no  claim  in  the  nature  of  a  legal  claim  would  result 
against  the  United  Statee  any  more  than  such  a  claim  would  arise  from 
the  mistake  or  injustice  of  the  judgment  of  a  court  of  the  United 
States  ;  nor  is  the  reason  invalidated  by  a  change  in  the  nature  or  de- 
gree of  the  injustice,  or  by  its  being  alleged  that  the  judgment  or 
proceeding  was  in  conflict  with  the  principles  or  letter  of  the  Constitu- 
tion, or  of  any  other  law.  If  the  decision  or  action  of  a  department 
of  the  government,  within  its  jurisdiction  is  to  be  deemed  legal  in  any 
case,  it  must  be  so  regarded  in  all  cases.  If  a  treaty  which  surrenders 
part  of  a  claim  is  to  be  deemed  l.iwful,  and  the  considerations  and  rea- 
sons, whether  good  or  bad,  are  not  to  be  inquired  into  for  the  purpose 
of  questioning  its  legality  in  any  tribunal,  the  same  principle  extends 
to  cases  where  the  whole  claim  has  been  surrendered,  whatever  consid- 
sideration  may  be  alleged  ibr  its  action  ;  and  when  it  is  said  this  or  that 
principle  of  the  Constitution  or  of  the  law  was  violated^  as  that  private 
property  was  taken  by  the  President  and  Senate,  and  no  provision 
made  to  pay  for  it,  the  treaty  itself  is  conclusive  against  the  allegation 
in  every  tribunal  of  the  government.  It  is  true  that  the  Constitution 
forbids  this ;  but  who  is  to  judge  whether  the  Constitution  is  complied 
with  ?  Undoubtedly  the  officer  or  department  on  whom  the  duty  is 
devolved.  This  principle  is  affirmed  in  the  cases  already  cited  from 
the  6th  Peters,  &c.,  which  makes  the  judgment  of  all  officers  and  de- 
partments in  whom  a  discretion  is  vested  conclusive  in  all  other  tribu- 
nals. It  is  also  affirmed  in  the  cases  of  Foster  &  Elam  vs.  Neilson,  2 
Peters,  254  ;  United  States  vs,  Percheman,  7  ib.  86;  United  States  tw. 
Arredondo,  8  ib.  711 ;  Poole  w.  Flecger,  11  ib.  210 ;  Garcia  vs.  Lee, 
12  ib.  611 ;  all  of  which  are  referred  to  as  sustaining  the  principle ; 
United  States  vs.  Reynes,  9  Howard,  153.  The  question  to  which 
these  cases  refer  was  a  dispute  between  the  United  States  and  Spain, 
as  to  the  ownership  of  the  land  between  the  Mississippi  and  the  Perdido 
rivers.  This  question  involved  the  rights  of  property  of  individuals, 
some  of  whom  claimed  under  one  government  and  some  under  the 
other.  But  as  the  subject  of  boundary  belonged  to  the  foreign  rela- 
tions of  the  government,  it  devolved  on  the  political  department  to 
settle  the  question,  and  that  department  having  decided  it,  every  other 
tribunal  under  the  government  was  bound  by  the  decision. 

And  in  De  Bode's  case,  as  already  shown,  where  the  extreme  case 
is  supposed,  of  the  actual  receipt  of  the  money  by  the  government  on 
account  of  the  claims,  and  its  total  misapplication  by  the  political  de- 
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partment  without  its  being  competent  for  a  judicial  tribunal  to  ques- 
tion the  legality  of  the  proceeding,  however  apparent  its  injustice. 

It  is  clear,  therefore,  that  the  French  spoliation  claims  do  dot  rest 
on  any  legal  ground,  and  the  managers  of  that  immense  interest,  who 
have  the  aid  of  the  best  legal  ti»lent  in  the  country,  have  recognized 
this  fact  by  not  presenting  it  as  a  legal  claim  to  this  Court.  It  has 
been  called  ^^essentially  a  judicial  question  ;"  but  Mr.  Webster,  who 
uses  the  language^  had  a  mind  too  clear  to  suppose  that  the  claimants 
bad  in  any  sense  a  legal  right.  What  he  means  he  explains  immedi- 
ately^ by  saying  that  '^it  is  not  a  question  of  public  policy,  but  a 
question  of  private  right;"  *  *  *  '"' and  there  is  a  propriety  (he 
thinks)  in  commencing  the  examination  of  these  claims  in  the  Senate, 
which  cut  off  all  hopes  of  redress  from  France.  The  claims,  as  claims 
against;  our  own  government,  have  their  foundation  in  the  acts  of  the 
Senate  itself ;  and  it  may  certainly  be  expected  that  the  Senate  will 
consider  the  effects  of  its  own  proceedings  on  private  rights  and  inter- 
ests with  that  candor  and  justice  which  belong  to  its  own  high  char- 
acter." 

This  statement  is  conclusive  of  the  character  of  the  right  asserted. 
The  question  may  be  judicial  in  so  far  as  it  affects  private  rights,  and 
that  is  the  only  ground  upon  which  it  is  said  to  be  judicial.  But  as 
the  complaint  is  not  of  any  illegal  action,  and  as  the  relief  asked  for 
is  from  "  the  effects  of  the  acts  of  the  Senate  itself,"  which  are  recog- 
nized as  valid  and  subsisting;  it  is  the  legislative  discretion  alone 
which  is  addressed.  And  if  it  were  true,  as  charged,  that  Mr.  Jeffer- 
son and  the  Senate  had  ^'  bought  off  the  claims  of  France  against  the 
United  States  by  discharging  claims  of  our  own  citizens  agaiust 
France,"  there  would  have  lleen  manifest  justice  in  the  claim.  But 
this  was  mere  partizan  clamor,  which  then  and  since  has,  like  other 
unfounded  clamor,  received  the  countenance  of  eminent  aDd  pure  men 
who  were  unconsciously  actuated  by  partisanship.  The  early  debates 
on  the  subject  of  our  relations  with  France  conclusively  show  this. 

This  and  the  immense  and  widely  diffused  interest  involved  and 
held  largely  in  the  cities,  whereby  the  advocacy  of  the  great  lawyers 
of  the  country  who  have  represented  these  cities  has  been  secured,  has 
kept  these  claims  alive  for  nearly  sixty  years,  and  nothing  but  their 
inherent  defect  of  justice  could  have  rendered  this  combination,  and 
the  continued  efforts  of  the  mighty  men  pressed  into  its  service,  una- 
vailing during:  that  long  period. 

But  if  the  French  spoliation  claims  were  tenable,  there  is  no  analogy 
to  them  in  this.  Thus,  to  make  a  surrender  of  the  claim,  claimant's 
counsel  is  forced  to  take  the  desperate  position  of  insisting  that  the 
treaty  to  arbitrate  was  intended  to  surrender  the  claims  and  ^'all  that 
followed  was  merely  'leather  and  prunella' — the  mere  ceremonial  of 
the  release.  Louis  Napoleon  was  the  scrivener  chosen  by  the  high 
contracting  parties  to  select  the  phrase  and  apply  the  forms  required 
for  a  solemn  authentication  of  their  preconceived  design." — (P.  160. 

Having  thus  made  the  unqualified  charge,  that  if  the  facts  were  to 
be  submitted  to  the  umpire,  it  could  only  have  been  done  on  the  pre- 
conceived  design  of  abandoning  the  claim,  and  that  the  forms  of  arbi. 
tration  were  merely  a  pretence,  the  counsel  became  apprehensive  that 
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the  Senate  might  think  this  unseemly  language  in  a  claimant ;  he  sars, 
''we  do  not  mean  that  in  a  common  or  vulgar  sense  our  government 
designed  this  relinquishment,  but  it  is  sound  law,  and  conformable  to 
reason  that  parties  are  held  to  extend  the  necessary  results  of  their 
acts/'  and  then  affirms  that  sifch  result  was  ''plainly  manifest  to  the 
commonest  understanding. ' '  So  the  preconceived  design  charged  was, 
after  all ,  the  want  of  the  commonest  understanding.  Havins  charged 
the  Executive  and  Senate  unqualifiedly  with  being  knaves,  he  thinks 
that  is  perhaps  vulgar,  and  says  he  does  not  mean  that,  but  only 
that  they  were  fools. 

But  a  surrender  is  not  sufficient.  The  receipt  of  an  equivalent  by 
the  government  for  its  own  use  must  be  made  out  to  complete  the 
analogy.  But  as  it  is  not  pretended  that  Portugal  paid  us  anything 
on  this  claim,  or  surrendered  any  equivalent  claims  as  a  consideratioQ 
for  the  supposed  release^  the  analogy  fails  entirely. 

But  the  counsel  is  not  discouraged,  but  returns  to  the  charge  with 
the  allegation,  that  if  we  did  not  receive  something  on  account  of  the 
claim  belonging  to  his  client,  we  did  receive  something  belonging  to 
other  claimants,  and  we  elected  to  take  them  and  preserve  the  public 
peace  in  preference  to  enforcing  his  claim.  The  receipt  of  money  on 
account  of  other  people  was  never  yet  accounted  a  ground  of  liability ; 
and  the  circumstance  that  money  was  received  from  Portugal  for  others 
has  no  more  bearing  on  the  question  here  than  if  the  money  came  from 
France.  Nor  is  the  fact  that  the  proposition  to  pay  them,  and  to  arbi- 
trate the  Armstrong  case,  was  one  proposition  of  the  least  importance, 
unless  it  be  true,  as  charged,  that  the  arbitration  was  a  mere  form, 
and  designed  as  a  pretext  for  the  relinquishment  of  the  claim.  It  is, 
therefore,  but  the  reproduction  of  that  aygument ;  and  so  of  the  other 
element  of  the  consideration  for  the  agreement  to  arbitrate,  viz :  that 
it  was  to  preserve  peace.  This  is  but  the  assertion  in  another  iorm 
that  the  government  was  bound  to  collect  the  claim,  and  that  if  it 
failed  :t  was  liable.  Nor  is  this  the  French  spoliation  argument. 
Mr.  Webster,  in  the  language  above  quoted,  expressly  disclaims 
resting  his  case  on  such  grounds.  If,  therefore,  it  was  proper  to  arbi- 
trate, and  the  government  was  not  bound  to  make  war  for  the  claim, 
it  could  not  be  improper  to  decline  making  war,  and  to  agree  to  the 
proposition  to  arbitrate,  when  that  proposition  was  made  by  Portugal 
in  a  manner  to  evince  the  disposition  of  that  government  to  make  any 
concessions  consistent  with  her  national  existence  to  avoid  war  or  a 
rupture  with  us.  The  offer  to  pay  those  claims,  the  justice  of  which 
she  also  denied,  but  which  did  not  involve  such  important  principle^, 
was  not  properly  included  in  the  offer  to  arbitrate  this,  because  it 
showed  the  sincerity  with  which  she  asserted  the  importance  of  the 
political  principle  involved  in  this  case. 

And  when  it  is  remembered  that  the  amount,  if  justly  due,  was  of 
little  importance  to  a  government  even  of  as  little  wealth  as  Portugal, 
and  that  the  amount  paid  by  her  on  account  of  the  other  claims  was 
upwards  of  $90,000 — about  three  times  the  sum  demanded  on  account 
of  the  Armstrong  by  her  agents  (see  letter  of  Messrs.  Jenkins  &  Ha- 
vens, in  Senate  Doc.  No.  14,  1st  sess.  29th  Cong.) — the  offer  was  con- 
clusive evidence  that  the  Portuguese  government  denied  the  arbitra- 
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tion  solely  on  account  of  the  principle  involved  in  the  claim,  and  be- 
cause they  sincerely  believed  it  untenable  before  any  impartial  tribunal. 
This  argument  would  seem  to  be  unnecessarily  extended  to  many 
legal  minds,  and^  but  for  the  circumstances  of  this  case,  I  could  not 
justify  its  length.  But  a  studied  effort  is  made  to  overthrow  the 
received  maxim  of  law,  that  no  laches  are  imputable  to  the  govern- 
ment ;  (see  Attorney  General  Cushing's  opinion  in  Whitman's  case, 
Senate  Doc.  30,  3d  sess.  34th  Cong.,  p.  90,  and  cases  there  cited  ;)  and 
the  success  attending  that  effort  in  producing  a  division  of  the  Court 
seemed  to  require  that  the  doctrine  should  be  explained,  and  be  shown 
to  be  as  applicable  here  as  under  other  governments  and  in  other 
courts. 

M.  BLAIR. 


The  owhebs,  &c.  ,  of  the  Brig  Qen.  Abmstrong  vs.  The  United  States. 

Opinion  delivered  by  Judge  Blackford: 

This  is  a  claim  against  the  United  States  for  one  hundred  and 
thirty-one  thousand  six  hundred  dollars.  The  claim  is  presented  by 
Samuel  C.  Beid,  on  behalf  of  himselt  and  of  the  owners,  officers,  and 
crew  of  the  American  privateer  General  Armstrong. 

This  privateer,  on  the  26th  and  27th  days  of  September,  1814^ 
during  the  last  war  between  the  United  States  and  Great  Britain,  was 
destroyed  by  certain  British  ships  of  war  in  a  harbor  of  the  island  of 
Fayal.  The  kingdom  of  Portugal,  to  which  Fayal  belonged,  was,  at 
the  time,  a  neutral  nation ;  and,  consequently,  the  combat  of  the 
belligerents,  in  which  the  privateer  was  destroyed,  was  a  violation  of 
the  laws  of  nations.  The  commencement  of  this  conflict  was  between 
the  privateer  and  a  boat  or  boats  of  the  British  ships,  in  which  first 
encounter  there  were  a  few  persons  killed  and  some  wounded.  But 
the  governor  of  the  island  knew  nothing  of  these  first  acts  of  hostility 
until  after  they  had  occurred.  As  s^)on  as  he  was  informed  of  their 
occurrence,  he  used  every  exertion  in  his  power^  by  peaceable  measures, 
to  prevent  any  further  hostile  acts  by  the  British,  but  without  success. 
He  di.J  not,  to  be  sure,  resort  to  force  ;  and  it  is  evident,  that  owing 
to  the  want  of  means,  he  could  not,  by  force,  have  prevented  the  dis- 
aster which  ensued. 

On  said  2'7th  of  September,  1814,  Samuel  C.  Reid,  the  captain  of 
the  privateer,  entered  his  written  protest,  in  which  he  charged  the 
British  vessels  withbeins:  the  aggressors.  This  protest  is  sworn  toby 
the  captain,  the  firut  and  third  lieutenants,  the  sailing  master,  sur* 
geon,  captain  of  marines,  and  four  prize  masters  of  the  brig.  There 
are  also,  as  to  the  aggression,  the  statements  of  the  American  consul 
and  of  the  governor  of  Fayal.  On  the  other  hand,  a  lieutenant  of 
the  British  navy,  and  commander  of  a  barge,  engaged  in  the  conflict, 
together  with  the  master  and  one  of  the  seamen  of  the  barge,  ma  ie 
oath,  OD  said  27th  of  September,  181 4^  before  the  British  consul  at 
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Fayal,  showing,  if  their  statements  be  true,  the  privateer  to  have  been 
the  aggressor. 

On  the  19th  of  December,  1814,  Jenkins  &  Havens,  as  agents  of 
those  concerned  in  the  privateer,  requested  the  government  of  the 
United  States  to  demand  of  Portagal  compensation  for  the  damage 
sustained  by  the  loss  of  the  vessel. 

It  appears  by  a  letter  of  the  Portuguese  minister  of  the  22d  of  De- 
cember, 1814,  that  the  Prince  Regent  of  Portugal,  upon  information 
of  the  governor  of  Fayal,  had  directed  his  minister  in  London  to 
require  of  the  British  government  '^  satisfaction  and  indemnification, 
not  only  for  his  subjects,  but  for  the  American  privateer,  whose  security 
was  guarantied  by  the  safeguard  of  a  neutral  port." 

On  the  day  after  the  date  of  that  letter,  the  Portuguese  minister 
enclosed  to  Mr.  Sumter,  the  American  minister  at  Rio  Janeiro,  a  copy 
of  the  advices  received  from  the  governor  of  Fayal  respecting  the  de- 
struction of  the  privateer,  with  a  communication  saying :  ^^  His  Royal 
Highness,  however,  flatters  himself  that  the  citizens  of  the  United 
States  will  not  have  reason  to  complain  of  the  Portuguese  governor 
in  that  conflict,  having  used  his  utmost  power  to  prevent  the  evil  that 
occurred."  The  British  government  refused  the  indemnification  de- 
manded by  Portugal  for  the  loss  of  the  privateer,  alleging,  according 
to  Count  Tojal,  that  the  conduct  of  Commodore  Lloyd  was  fully  justi- 
fied as  a  mere  act  of  retaliation,  provoked  by  the  hostilities  previously 
commenced  by  Captain  Reid. 

On  the  3d  of  January,  1815,  Mr.  Monroe,  Secretary  of  State,  in- 
structed Mr.  Sumter,  the  American  minister  aforesaid,  '^  to  bring  all 
the  circumstances  of  the  transaction  distinctly  to  the  view  of  the 
Portuguese  government,  and  to  state  the  claim  which  the  injured 
party  had  to  immediate  indemnification."  In  December  following, 
Mr.  Sumter  wrote  to  Mr.  Monroe  as  follows:  "  I  have  not  had  the 
good  fortune  to  receive  any  letter  from  your  department  of  a  later 
date  than  that  of  the  3d  of  January  last,  which  related  solely  to  the 
reclamation  to  be  made  in  favor  of  the  General  Armstrong  privateer, 
destroyed  by  the  British  at  Fay  .1.  Ton  will  have  seen  by  ray  note 
of  the  first  of  January,  that  I  had  already  attended  to  that  afiair. 
Others  of  a  similar  kind  have  been  represented  since.  The  only 
answer  I  have  yet  obtained  is,  that  inquiry  has  been  ordered  in  the 
other  cases  ;  and  that  a  demand  of  satisfaction  had  been  made  in  the 
case  of  the  Armstrong."  In  1818,  Mr.  Adams,  Secretary  of  State, 
wrote  to  the  Portuguese  minister  relative  to  the  claim,  concluding  his 
note  as  follows  :  ''  It  is  hoped  your  government  will,  without  further 
delay,  grant  to  the  sufferers  by  that  transaction,  the  full  indemnity 
to  which  they  are,  by  the  laws  of  nations,  entitled."  In  1837,  Mr. 
Eavanagh,  our  charge  d'affaires  at  Lisbon,  in  compliance  with  his 
instructions,  demanded  of  Portugal  satisfaction  for  said  injury. 

In  1841,  Captain  Reid,  as  agent  aforesaid,  wrote  to  Mr.  Webster, 
Secretary  of  State,  informing  him  that  the  President  had  been  ap- 
plied to  '*  concerning  their  claims  upon  the  Portuguese  government, 
for  the  entire  loss  of  that  vessel,"  and  urging  Mr.  Webster  to  assist 
the  claimants.  Mr.  Webster  accordingly,  in  Janaary,  1842,  instructed 
Mr.  Barrow,  our  chargS  d'affaires  at  Lisbon,  to  present  the  claim  to 
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the  minister  of  foreign  affairs,  which  instrnction  was  complied  with 
in  May,  1842.  The  Portuguese  minister,  in  1843,  refused  the  de- 
mand,  alleging  that  the  privateer  was  the  aggressor,  and  that  the 
Portuguese  authorities  had  used  every  means  in  their  power  to  pre- 
vent the  deed.  In  1844,  the  Secretary  of  State,  Mr.  Upshur,  wrote 
to  Samuel  C.  Beid,  jr.,  as  follows  : 

"Department  op  State, 
"  Washington,  January  10,  1844. 

"Sir  :  At  the  repeated  instance  of  yourself  and  others,  interested  in 
the  case  of  the  privateer  General  Armstrong,  this  government  has 
again  and  again  instructed  its  representatives  at  Lisbon  to  bring  the 
claim  to  the  notice  of  tne  government  of  Portugal.  This  has  been 
done,  and  every  argument  has  been  employed  to  induce  Portugal  to 
acknowledge  the  justice  of  the  claim,  and  to  make  due  reparation. 
All  these  efforts,  of  which  you  are  well  aware,  have  proved  unavail- 
ing, and  the  Department  of  State  is  unwilling,  under  all  the  circum- 
Bt-ances,  to  r^pew  the  application,  having  every  reason  to  believe  that 
all  future  applications  will  prove  as  fruitless  as  those  that  are  past. 
Argument  and  importunity  have  been  exhausted,  and  this  govern- 
ment can  see  nothing  in  the  circumstance  to  justify  or  warrant  it  in 
having  recourse  to  any  other  weapons. 

"  I  am,  sir,  your  obedient  servant, 

"  A.  P.  UPSHUR. 

"  Samubl  C.  Rbtd,  Jr.,  Esq.,  New  Orleans." 

The  gentlemen,,  however,  to  whom  the  above  letter  was  addressed, 
endeavored,  by  his  subsequent  letters,  to  persuade  our  government  to 
continue  the  negotiation  with  Portugal.  But  Mr.  Calhoun,  the  suc- 
cessor of  Mr.  Upshur  in  the  State  Department,  took  the  same  view  of 
the  subject  with'Mr.  Upshur.  In  a  letter  to  Mr.  Johnson,  of  Louisi- 
ana, Mr.  Calhoun  says :  ^^|The  case  of  the  General  Armstrong  was 
disposed  of  by  my  predecessor  upon  grounds  which  appear  to  me  to 
be  judicious  and  proper.  Of  this  Mr.  Reid  has  been  duly  informed  ; 
and  I  can  see  no  good  reason,  under  the  circumstances,  for  renewing 
the  claim,  or  for  continuing  a  correspondence  on  the  subject. '^ 

In  1849  this  claim  against  Portugal  was  renewed  at  Lisbon,  in 
pursuance  of  instructions  from  Mr.  Clayton,  Secretary  of  State,  but 
without  success.  In  April,  1860,  on  the  demand  being  again  made 
by  our  government,  Portugal  offered  to  refer  the  matter  to  arbitration, 
mentioning  the  King  of  Sweden  as  the  arbitrator.  The  offer  was  re- 
jected. In  July,  1850,  another  proposition  to  refer  the  case  to  arbi- 
tration was  made  by  Portugal.  This  last  proposition  was,  on  the  6th 
of  September  of  the  same  year,  accepted  by  Mr.  Webster,  then  Sec- 
retary of  State.  A  treaty  was  accordingly,  on  the  26th  of  February^ 
1851,  entered  into  between  the  two  governments,  by  which  the  said 
claim  against  Portugal  was  submitted  to  the  arbitrament  of  some 
sovereign,  potentate,  or  chief,  of  some  nation  in  amity  with  both  the 
high  contracting  parties. 

The  President  of  the  French  republic,  Louis  Napoleon,  was  after- 
wards selected  as  the  arbiter,  and  he  consented  to  discharge  the  dnty. 

Bep.  0.  0. 149 10 


146  BBia  aElIEBAL  ABIifiTBOSOii 

On  the  llth  of  December^  ISSS,  the  arbit^  canaed  to  be  deliTered,  at 
Paris^  to  the  respective  ministers  of  the  United  States  and  Portugal, 
his  award  in  favor  of  Portugal,  as  follows : 

Translation  of  the  award  of  President  Napoleon,  in  the  case  (^  fte 

^^  General  Armstrong." 

' '  We,  Louis  Napoleon,  President  of  the  French  republic : 

^^  The  government  of  the  United  States,  and  that  of  her  Majesty  the 
Queen  of  Portugal  and  of  the  Algarves,  having  bv  the  terms  of  a  con- 
vention signed  at  Washington  on  the  26th  of  FeDruary,  1851,  asked 
us  to  pronounce  as  arbiter  upon  a  claim  relative  to  the  American  pri- 
vateer ^General  Armstrong/  which  was  destroyed  in  the  port  of 
Fayal,  on  the  2Tth  of  September,  1814 ;  after  having  caused  ourself 
to  be  correctly  and  circumstantially  informed  in  regard  to  the  facts 
which  have  been  the  cause  of  the  di£ferenoe,  and  after  having  ma- 
turely examined  the  documents  duly  signed  in  the  name  of  the  two 
parties,  which  have  been  submitted  to  our  inspection  by  the  represen- 
tatives of  both  powers,  considering  that  it  is  clear,  in  fact,  tnat  tk 
United  States  were  at  war  with  her  Britannic  Majesty^  and  her  Most 
Faithful  Majesty  preserving  her  neutrality,  the  American  brig,  the 
'General  Armstrong,'  commanded  by  Captain  Beid,  legally  provided 
with  letters  of  marque,  and  armed  for  privateering  purposes,  having 
sailed  from  the  port  of  New  York,  did,  on  the  26th  of  September, 
1814,  cast  anchor  in  the  port  of  Fayal,  one  of  the  Azores  islands, 
constituting  part  of  her  Most  Faithful  Majesty's  dominions ; 

*  'That  it  is  equally  clear  that,  on  the  evening  of  the  same  day,  an 
English  squadron,  commanded  by  Commodore  Lloyd,  entered  the 
same  port; 

^^That  it  is  no  less  certain  that  during  the  following  night,  regard- 
less of  the  rights  of  sovereignty  and  neutrality  of  her  Most  FaithM 
Majesty,  a  bloody  encounter  took  place  between  the  Americans  and 
the  English  ;  and  that  on  the  following  day,  the  27ih  of  September, 
one  of  the  vessels  belonging  to  the  English  squadron  came  to  range 
herself  near  the  American  privateer  for  the  purpose  of  cannonading 
her  ;  that  this  demonstration,  accompained  by  the  act,  determined 
Captain  Beid,  followed  by  his  crew,  to  abandon  his  vessel,  and  to 
destroy  her; 

^'  Considering  that  if  it  be  clear  that,  on  the  night  of  the  26th  of 
September,  some  English  long  boats,  command^  by  Lieutenant 
Bobert  Fausset,  of  the  British  navy,  approached  the  American  brig, 
the  'Genera]  Armstrong/  it  is  not  certain  that  the  men  who  manned 
the  boats  aforesaid  were  provided  with  arms  and  ammunition; 

'  'That  it  is  evident,  in  fact,  from  the  documents  which  have  been 
exhibited,  that  the  aforesaid  long  boats  having  approached  the  Ameri- 
can brig,  the  crew  of  the  latter  after  having  huled  them  and  snm- 
moned  them  to  be  off,  immediately  fired  iqK)n  them,  and  that  some 
inen  were  killed  on  board  the  English  boats,  and  others  wounded— 
some  of  whom  mortally — without  any  attempt  having  been  made  on 
the  part  of  the  crew  of  the  boats  to  repel  at  once  force  by  force; 
''Considering  that  the  report  of  the  gpYetnotU  Fajal  proves  that 
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tlie  American  captain  did  not  apply  to  the  Portuguese  government 
for  protection  until  blood  had  already  been  shed,  and,  when  the  fire 
had  ceased,  the  brig  'General  Armstrong'  came  to  anchor  under  the 
castle  at  a  distance  of  a  stone  throw;  that  said  governor  states,  that 
it  was  only  then  that  he  was  informed  of  what  was  passing  in  the 
port ;  that  he  did,  on  several  occasions,  interpose  witn  Commodore 
liloyd,  with  a  view  of  obtaining  a  cessation  of  hostilities,  and  to  com- 
plain of  the  violation  of  a  neutral  territory ; 

'*  That  he  effectively  prevented  some  American  sailors  who  were  on 
land  from  embarking  on  board  the  American  brig  for  the  purpose  of 
prolonging  a  conflict  which  was  conti^ary  to  the  law  of  nations  ; 

''That  the  weakness  of  the  garrison  of  the  island,  and  the  constant 
dismantling  of  the  forts,  by  the  removal  of  the  guns  which  guarded 
them,  rendered  all  armed  intervention  on  his  part  impossible ; 

''  Considering,  in  this  state  of  thidgs,  that  Captain  Beid,  not  having 
applied  from  the  beginning  for  the  intervention  of  the  neutral  sover- 
eign, and  having  had  recourse  to  arms,  in  order  to  repel  an  unjust 
aggression  of  which  he  pretended  to  be  the  object,  has  thus  failed  to 
respect  the  neutrality  of  the  territory  of  the  foreign  sovereign,  and 
released  that  sovereign  of  the  obligation  in  which  he  was  to  afford 
him  protection  by  any  other  means  than  that  of  a  pacific  intervention ; 

"  From  which  it  follows  that  the  government  of  her  most  faithful 
Majesty  cannot  be  held  responsible  for  the  results  of  the  collision 
which  took  place  in  contempt  of  her  rights  of  sovereignty,  in  violation 
of  the  neutrality  of  her  territory,  and  without  the  local  officers  or 
lieutenants  having  been  required  in  proper  time,  and  enabled  to  grant 
aid  and  protection  to  those  having  a  right  to  the  same ; 

*"  Therefore,  we  have  decided,  and  we  declare,  that  the  claim  pre- 
sented by  the  government  of  the  United  States  against  her  Most 
Faithftil  Majesty  has  no  foundation,  and  that  no  indemnity  is  due  by 
Portugal,  in  consequence  of  the  loss  of  the  American  brig,  the  ^  Gen- 
eral Armstrong,'  armed  for  privateering  purposes. 

'^  Done  and  siraed  by  duplicate,  under  tne  seal  of  State,  at  the 
palace  of  the  Tuileries,  on  the  30th  day  of  the  month  of  November, 
m  the  year  of  grace  one  thousand  eight  hundred  and  fifty-two. 

[l.  s.]  "L.  NAPOLEON.'' 

The  whole  correspondence  between  the  American  and  Portuguese 
governments  respecting  this  claim,  together  with  other  papers  in  the 
case,  are  printed,  and  will  accompany  this  opinion. 

The  question  to  be  decided  is,  whether,  under  the  circumstances  of 
the  case,  the  United  States  are  liable  to  the  claimants  for  the  loss 
occasioned  by  the  destruction  of  the  privateer  ? 

The  claimants  contend  that  they  once  had  a  valid  claim  against 
Portugal  for  one  hundred  and  thirty-one  thousand  six  hundred  dol- 
lars ;  that  they  have  lost  that  claim  by  the  mismanagement  of  the 
same  by  the  United  States ;  and  that  the  United  States  are  therefore 
bound,  by  law,  to  pfay  them  the  amount  so  lost. 

The  first  inquiry  to  be  made  is  relative  to  the  nature  of  the  demand 
of  the  claimants  against  Portugal. 

There  is  no  absolute  certainty,  from  the  evidence,  as  to  whether  the 
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privateer  or  the  British  vessels  were  the  aggressors.  The  first  gnfi 
was  fired  by  the  privateer,  but  that  firing  may  have  been  justifiable 
in  self-defence.  Whether  it  was  so  or  not,  is  a  question  upon  which 
there  is  contradictory  evidence.  On  the  part  of  Portugal,  we  have 
the  deposition  of  Lieutenant  Fausset,  of  the  British  navy,  and  two  of 
his  men,  dated  the  27th  of  September,  1814,  which,  according  to  a 
copy  furnished  by  the  Portuguese  minister,  is  as  foUoii^s :  ^'  That  on 
Monday,  the  26th  instant,  about  eight  o'clock  in  the  evening,  he  was 
ordered  to  go  in  the  pinnace  or  guard-boat,  tmarmedy  on  board  her 
Majesty's  brig  Carnation,  to  know  what  armed  vessel  was  at  anchor 
in  the  bay,  when  Captain  Bentham,  of  said  brig,  ordered  him  to  in- 
quire of  said  vessel,  (which,  by  information,  was  said  to  be  a  pri- 
vateer.) When  said  boat  came  near  the  privateer,  they  hailed  to  say 
the  Americans,  and  desired  the  English  boat  to  keep  off,  or  they  would 
fire  into  her ;  upon  which  Mr.  Fausset  ordered  his  men  to  back  astern, 
and  with  a  boat-hook  was  in  the  act  of  so  doing,  when  the  Americans, 
in  the  most  wanton  manner,  fired  into  said  English  boat,  killed  two 
and  wounded  seven,  some  of  them  mortally,  and  this  notwithstanding 
said  Fausset  frequently  called  out  not  to  murder  them ;  they  they 
struck  and  called  for  quarters.  Said  Fausset' solemnly  declared  that 
no  resistance  of  any  kind  was  made,  nor  could  they  do  it,  not  having 
any  arms,  nor,  of  course,  sent  to  attack  said  vessel.  Also,  several 
Portuguese  boats,  at  the  time  of  said  unprecedent-ed  attadi:,  were 
going  ashore,  which,  it  seems,  were  said  to  be  armed." 

On  the  part  of  the  privateer,  we  have  the  protest  of  Captain  Reid 
and  his  officers  before  stated,  made  and  sworn  to  on  said  27th  of  Sep- 
tember, 1814.  That  protest,  after  mentioning  the  privateer's  arrival 
at  Fayal,  soon  after  noon  of  the  previous  day,  says :  ^^  That  duriifg 
the  said  afternoon  his  crew  were  employed  in  taking  on  board  water, 
when  about  sunset  of  the  same  day  the  British  brig  of  war  Carnation, 
Captain  Bentham,  appeared  suddenly  doubling  round  the  northeast 
point  of  this  port.  She  was  immediatly  followed  by  the  British  ship 
Ilota,  of  thirty-eight  guns,  Captain  P.  Somerville,  and  the  seventy- 
four  gun  ship,  Plantagenet,  Captain  Bobert  Lloyd,  which  latter,  it  is 
understood,  commanded  the  squadron.  They  all  anchored  abont 
seven  o'clock  p.  m.,  and  soon  after  some  suspicious  movements  on 
their  part,  indicating  an  intention  to  violate  the  neutrality  of  the  port, 
induced  Captain  Reid  to  order  his  brie  to  be  warped  in  shore,  close 
under  the  guns  of  the  castle ;  that,  in  tiiie  act  of  doing  so,  four  boats 
approached  his  vessel  filled  with  armed  men.  Captain  Keid  repeatedly 
hailed  them,  and  warned  them  to  keep  off;  which  they  disregarding, 
he  ordered  his  men  to  fire  on  them,  which  was  done,  and  killed  and 
wounded  several  men.  The  boats  returned  the  fire,  and  killed  one 
man  and  wounded  the  first  lieutenant ;  they  then  fl^  to  their  ships 
and  prepared  for  a  second  and  more  formidable  attack.  The  Ameri- 
can brig,  in  the  mean  time,  was  placed  within  half  cable's  length  of 
the  shore,  and  within  half  pistol  shot  of  the  castle.  Soon  aft^r  mid- 
night, twelve,  or,  as  some  state,  fourteen  boats,  supposed  to  contain 
nearly  four  hundred  men,  with  small  cannon,  swivels,  blunderbusses, 
and  other  arms,  made  a  violent  attack  on  said  brig,  when  a  severe 
conflict  ensued;  which  lasted  near  forty  minutes,  and  terminated  in 
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the  total  defeat  and  partial  destruction  of  the  boats,  with  an  immense 
slaughter  on  the  part  of  the  British.  The  loss  of  the  Americans  in 
the  action  was,  one  lieutenant  and  one  seamen  killed,  and  two  lieu- 
tenants and  five  seamen  wounded.  At  daybreak,  the  brig  Carnation 
was  brought  close  in,  and  began  a  heavy  cannonade  on  the  American 
brig,  when  Captain  Reid,  finding  further  resistance  unavailing,  aban- 
doned the  vessel,  after  partially  destroying  her,  and  soon  after  the 
British  set  her  on  fire." 

The  American  consul  at  Fayal,  in  his  note  of  September  26,  1814, 
to  the  governor  of  the  Azores,  says:  '*  In  violation  of  the  neutrality 
which  his  royal  highness,  the  Prince  Regent,  has  promised  to  observe 
towards  the  Unit^  States  of  America,  and  England,  in  the  present 
war,  the  ships  of  war  of  his  Britannic  Majesty,  now  lying  in  this 
port^  lately  ordered  four  or  five  armed  boats  to  surprise  and  carry  off 
the  American  armed  schooner  General  Armstrong,  which  is  lying  here 
under  the  guns  of  the  castle,  on  the  protection  of  which  she  regarded 
herself  absolutely  in  security.  The  boats  were  repulsed,  but  a  new 
and  more  formidable  attack  is  now  feared,"  &c.  A  relation  of  the 
conflict,  similar  to  that  given  in  Captain  Reid's  protest,  is  given  by 
the  governor  of  the  Azores,  but  as  he  was  not  present  at  the  com- 
mencement, he  could  only  speak  from  information  as  to  that  part  of 
it.  The  Portuguese  minister,  then  at  Rio  tianeiro,  considered,  from  , 
information  received  from  the  said  governor,  that  the  British  were 
the  aggressors,  and  in  his  letter  on  the  subject  to  the  British  minister 
in  December,  1814,  he  denounced  the  conduct  of  the  British  com- 
mander in  very  strong  terms. 

It  appears  to  me,  from  an  examination  of  the  evidence  of  those  per- 
sons having  any  personal  knowledge  of  the  affair,  which  evidence  is 
contradictory,  and  none  of  which  is  impeached,  that  the  question  of 
fact  in  controversy  as  to  whether  the  privateer  or  the  British  ships 
were  the  aggressors,  was  a  fair  one  for  negotiation  between  the  United 
States  and  Portugal,  and  to  be  referred,  if  they  could  not  agree,  to 
0ome  proper  tribunal  for  adjudication. 

There  is  another  inquiry  relative  to  the  demand  of  the  claimants 
against  Portugal,  and  that  is,  whether,  supposing  the  British  vessels 
to  have  been  the  aggressors,  the  laws  of  nations  rendered  Portugal 
liable  for  the  loss  of  the  privateer  ? 

Had  the  privateer,  instead  of  being  destroyed,  been  captured  only 
by  the  British,  and  had  afterwards  come  into  the  possession  of  Portu- 
gal, there  is  no  doubt  but  that  Portugal  would  have  been  bound  to 
restore  the  vessel  to  the  original  owners  ;  nor  is  there  any  doubt  but 
that  the  governor  of  Fayal,  if  he  had  had  the  power,  would  have 
been  bound  to  endeavor,  by  force,  to  prevent  the  disaster.  But  the 
difficulty  as  to  these  matters  is,  that  the  privateer  having  been  de- 
stroyed could  not  be  restored,  and  that  the  governor  had  no  means  b^ 
which  he  could  have  prevented,  by  force,  the  destruction  of  the  pri- 
vateer. The  above  stated  question,  therefore,  whether,  supposing  the 
British  to  have  been  the  aggressors,  Portugal  was  liable,  by  the  laws 
of  nations,  to  pay  for  the  privateer,  is  not  entirely  free  from  doubt. 
And  the  cause  of  the  doubt  is,  that  the  privateer  was  never  in  the 
possession  of  Portugal,  and  there  was  no  neglect  of  duty  by  the 
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governor  of  Fayal.  Ohancellor  Eenty  in  one  part  of  his  oommenta- 
ries,  sajs:  ^'It  is  not  lawful  to  make  neutral  territory  the  scene  of 
hostility,  or  to  attack  an  enemy  while  within  it;  and  if  the  enemy  be 
attacked,  or  any  capture  made  under  neutral  protection,  the  nentrid  is 
bound  to  redress  the  injury  and  effect  restitution." — (1  Kent's  Com., 
117.)  But  on  a  subsequent  page  his  language  is  as  follows:  ''A 
neutral  has  no  right  to  inquire  into  the  validity  of  a  capture,  except 
in  cases  in  which  the  rights  of  neutral  jurisdiction  were  violated ;  and 
in  such  cases  the  neutral  power  will  restore  the  property,  if  found  in 
the  hands  of  the  offender,  and  within  its  jurisdiction,  regardless  of 
any  sentence  of  condemnation  by  a  court  of  a  belligerent  captor.  It 
belongs  solely  to  the  neutral  government  to  raise  the  objectiou  to  a 
capture  and  title^  founded  on  the  violation  of  neutral  rights.  The 
adverse  belligerent  has  no  right  to  complain  when  the  prize  is  duly 
libelled  before  a  competent  court.  If  any  complaint  is  to  be  made  on 
the  part  of  the  captured,  it  must  be  by  his  government  to  the  neutral 
government,  for  a  fraudulent,  or  unworthy,  or  unnecessary  submis- 
sion to  a  violation  of  its  territory ;  and  such  submission  will  naturally 
nrovoke  retaliation." — (1  Kent's  Com.,  121.)  If  this  last  cited  passage 
from  Kent  be  the  law,  Portugal  was  not  liable,  because  it  is  certain 
that  the  governor  of  Fayal  did  not  submit  to  the  outrage  fraudulently, 
or  unworthily,  or  unnecessarily.  But,  on  the  contrary,  he  endeavored, 
as  soon  as  he  had  notice  of  the  hostile  acts,  to  prevent,  by  peaceable 
means,  the  further  violation  of  the  neutrality  of  the  port ;  and  he 
had  no  other  means  by  which  ii;  could  be  prevented.  Wheaton's 
language  is  as  follows:  ''Where  a  capture  of  enemy's  property  is 
m^e  within  neutral  territory,  or  by  armaments  unlawfully  fitted  out 
within  the  same,  it  is  the  right  as  well  as  the  duty  of  the  neutral 
state,  where  the  property  thus  taken  comes  into  its  possession^  to  re- 
store it  to  the  original  owners." — (Wheaton's  International  Law,  494.) 
This  doctrine  of  Wheaton  agrees  with  that  laid  down  by  Kent  in  the 
passage  last  above  cited  from  his  Commentaries.  Kent  there  says, 
that  in  cases  in  which  the  rights  of  neutral  jurisdiction  are  violated, 
''  the  neutral  power  will  restore  the  property  if  found  in  the  hands 
of  the  offender  and  within  its  jurisdiction."  This  doctrine  of  these 
eminent  American  authors  is  decidedly  in  favor  of  Portugal ;  for  if 
her  liability  depended  on  her  having  possession  of  the  privateer,  she 
certainly  was  not  liable,  the  vessel  having  been  destroyed  by  the 
British  ships 

The  question  respecting  the  liability  of  Portugal,  under  the  circum- 
stances  of  the  case,  does  not  appear  to  be  settled  by  foreign  writers  on 
the  laws  of  nations.  Bynkersnoek  may  be  considered  to  be  against 
the  Portuguese  side  of  the  question.' — (Bynkershoek  on  the  Law  of 
War,  69,  60.)  But  Kluber,  who  is  a  much  later  writer,  is  in  &vor  of 
Portugal.  This  last  named  author  says,  ''that  the  neutral  is  not  to 
allow,  voluntarily,  that  either  of  the  belligerent  parties  shall  commit, 
upon  its  neutral  territory,  either  continental  or  maritime,  any  hostile 
acts." — (Kluber 's  Law  of  Nations,  page  86,  section  284.)  Portugal 
was  not  accountable  for  the  outrage,  according  to  the  authority  of 
Kluber,  because  it  is  clear  that  the  governor  of  Fayal  did  not  allow, 
vohmtarUy^  the  breach  of  the  neutrality  of  the  port.    This  doctrine 
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<rf  EluW  18  substantially  the  same  witli  that  of  Kent  last  referred  to ; 
the  latter  author  saying,  that  the  complaint  against  the  neutral  goT- 
emment  must  he  for  "a  fraudulent,  or  unworthy,  or  unnecessary 
submission  to  a  violation  of  its  territory."  That  there  was  no  such 
submission  in  this  case  is  shown  by  the  correspondence  between  the 
governor  and  the  British  commander  during  the  night  of  the  26th  of 
September  aforesaid.  Indeed,  Captain  Beid's  protest  confines  his 
eomplaint  to  the  inabUliy  of  Portugal.  That  protest  says :  "  And  the 
said  Captain  Reid  also  protests  against  the  government  of  Portugal 
for  their  inabilily  to  protect  and  defend  the  neutrality  of  this  their 
port  and  harbor." 

It  appears  to  me,  therefore,  that  the  question  of  public  law  involved 
in  the  present  case^  as  well  as  the  question  of  fkct  before  referred  to, 
was  a  very  proper  subject  to  be  submitted  by  the  governments  of  the 
United  States  and  Portugal  to  arbitration. 

The  questions  mentioned  above  were  exceedingly  important.  Not 
only  a  large  amount  of  money  depended  upon  the  result,  but,  what  is 
of  infinitely  higher  concern,  the  honor  of  two  independent  nations 
was  involv«l  in  the  controversy.  Those  questions,  both  of  fact  and  of 
law,  had  been  the  subjects  of  negotiation  for  more  than  thirty  years 
previously  to  1851,  when  the  treaty  between  the  two  governments  was 
entered  into  submitting  the  controversy  to  arbitration ,  which  resulted 
in  an  award,  by  the  r resident  of  the  French  republic,  against  the 
validity  of  the  claim. 

In  consequence  of  that  award,  the  claimants  have  abandoned  their 
claim  against  Portugal ;  but  they  now  turn  round  and  demand  the 
amount,  namely,  one  hundred  and  thirty-one  thousand  six  hundred 
dollars,  against  the  United  States.  The  ground  of  this  demand  is^ 
that  the  Secretaries  of  State,  and  the  President  and  Senate  of  ths 
United  States,  have  lost,  by  mismanagement,  the  claim  against  Por 
tngal,  and  have  thus  made  their  own  government  liable  for  ths 
amount.  There  are  several  charges  of  mismanagement  insisted  on 
which  will  be  particularly  noticed. 

One  of  the  charges,  which  is  that  of  neglect  in  the  negotiation,  ad- 
mits of  a  short  answer.  The  delay  which  occurred,  from  the  time 
the  claim  was  presented  soon  after  it  originated,  till  1837,  is  accounted 
for  by  the  disordered'  state  of  the  government  of  Portugal  during 
that  period.  The  Secretary  of  State,  Mr.  McLean,  in  1834,  ^ves  the 
unsettled  political  affairs  of  Portugal  as  a  reason  for  not  then  insisting 
on  the  claim.  The  claimants,  in  their  argument,  made  part  of  their 
memorial  to  Congress  in  1854,  say :  ^^  These  delays  were  occasioned,  as 
will  appear  by  the  correspondence,  by  the  peculiar  condition  of  the 
government  of  Portugal,  and  the  indisposition  of  the  American  ffov- 
ernment  to  urge  this  claim  on  her,  until  that  government  should  be 
placed  in  a  better  situation,  and  under  better  auspices ;  but  the 
owners  have  never  failed  to  make  continual  claim,"  &c.  The  Amer- 
ican charge  d'affaires  at  Lisbon,  gives  to  the  Portuguese  minister,  in 
1860,  the  following  reason  for  the  non-presentation  of  the  claim 
between  1815  and  1837,  namely  :  "  The  disinclination  of  the  govern- 
ment of  the  United  States  to  urge  the  claim  upon  Portugal,  convulsedi 

she  almost  continually  was,  by  intestine  difficulties/' 
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ADother  charge  of  miBmanagement  of  tlie  claim  relates  to  the  «aV 
mission  to  arbitration. 

The  claimants  say  that  onr  government  received  a  bonus  from  Por- 
tugal as  a  consideration  for  referring  the  case.  This  objection  most 
depend  upon  the  face  of  the  treaty.  That  was  made,  on  the  part  of 
our  government,  by  the  President  and  Senate.  It  was  by  the  treaty 
alone  that  the  case  was  referred.  The  treaty  commences  as  follows  : 
''  The  United  States  of  America  and  her  Most  Faithful  Majesty,  the 
Queen  of  Portugal  and  of  the  Algarves,  equally  animated  with  the 
desire  to  maintain  the  relations  of  harmony  and  amity  which  have 
always  existed,  and  which  it  is  desirable  to  preserve  between  the  two 
powers^  having  agreed  to  terminate,  by  a  convention,  the  pending 
questions  between  their  respective  governments,  in  relation  to  certain 
pecuniary  claims  of  American  citizens,  presented  by  the  government 
of  the  United  States  against  the  government  of  Portugal,  have  ap- 
pointed as  their  plenipotentiaries  for  that  purpose,"  &c.  The  first 
article  is  as  follows  s  ^^  Her  Most  Faith  Ail  Majesty  the  Queen  of  Por- 
tugal and  of  the  Algarves,  appreciating  the  difficulty  of  the  two  gov- 
ernments agreeing  upon  the  subject  ot  said  claims,  from  the  difier- 
ence  of  opinion  entertained  by  them  respectively,  which  difficulty 
might  hazard  the  continuance  of  the  good  understanding  now  pre- 
vailing between  them,  and  resolved  to  maintain  the  same  unimpaired, 
has  assented  to  pay  to  the  government  of  the  United  States  a  sum 
equivalent  to  the  indemnities  claimed  for  several  American  citizens, 
(with  the  exception  of  that  mentioned  in  the  fourth  article,)  and 
which  sum  the  government  of  the  United  States  undertakes  to  receive 
in  full  satisfaction  of  said  claims,  except  as  aforesaid,  and  to  distribute 
the  same  among  the  claimants."  The  second  and  third  articles 
merely  provide  for  the  submission  to  arbitration  of  the  case  of  the 
brig  General  Armstrong.  The  fourth  article  is  as  follows  :  ^'  The 
pecuniary  indemnities  which  her  Most  Faithful  Majesty  promises  to 
pay,  or  cause  to  be  paid,  for  all  the  claims  presented  previous  to  the 
5th  day  of  July,  1850,  in  behalf  of  Americaa  citizens,  by  the  govern- 
ment of  the  United  States,  (with  the  exception  of  that  of  the  General  - 
Armstrong,)  are  fixed  at  ninety-one  thousand  seven  hundred  and 
twenty-seven  dollars,  in  accordance  with  the  correspondence  between 
the  two  governments."  The  other  articles  have  no  bearing  on  the 
question.  There  is  surely  nothing  in  this  treaty  to  support,  in  the 
slightest  degree,  the  idea  that  the  submission  of  the  case^  by  the 
President  and  Senate,  was  in  consideration  of  a  bonuSy  or  for  any  other 
purpose  than  that  of  having  the  claim  properly  and  legally  investi- 
gated and  determined.  The  treaty  provides  for  the  payment  of  all 
the  claims  except  that  of  the  General  Armstrong,  and  refers  that 
claim  to  arbitration ;  and  that  is  the  whole  of  the  treaty  as  regards 
the  submission.  It  is  unnecessary  surely  to  notice  any  further  this 
extraordinary  charge  against  the  treaty-making  power  of  the  United 
States. 

Another  charge  is,  that  our  government  had  no  authority  to  sub- 
mit the  case  to  arbitration  without  consulting  the  claimants.  This 
position  is  untenable.  When  the  government,  at  the  request  of  the 
claimants,  consented  to  make  a  demand  on  Portugal  for  the  alleged 
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claim,  the  coatroversy  became  one  between  government  and  goyern- 
ment^  which  might,  if  the  governments  chose,  be  referred  to  arbitra- 
tion. The  law  of  nations  on  this  subject  is  stated  by  Mr.  Wildman 
to  be  as  follows  : 

''The  only  pacific  modes  of  settling  differences  which  cannot  be 
adjusted  by  negotiation  are  arbitration  and  reprisal.  First,  with 
respect  to  arbitration  :  An  arbitrator  is  a  person  authorized  by  the 
parties  in  difference  to  decide  what  shall  be  done  with  regard  to  the 
matters  submitted  to  his  judgment.  Where  the  award  of  an  arbitrator 
is  final,  and  confined  to  the  terms  of  the  submission,  it  is  conclusive, 
unless  it  has  been  made  in  collusion  with  one  of  the  parties. — (Puf- 
fendorf,  book  6,  chap  13  ;  Vattel,  book  2,  sec.  329.)  For  there  is  no 
superior  authority  by  which  the  validity  of  such  an  award  can  be  ex- 
amined, and  consequently  it  is  binding,  although  it  be  unjust. — (Qro- 
tius,  book  3,  chap.  20,  sec.  46  •,  Puffendorf,  ibid."  1  Wildman's 
Internatioual  Law,  p.  186,  chap.  5.) 

It  is  certain,  therefore,  that  the  submission  to  arbitration  of  the 
controversy  relative  to  the  claim  against  Portugal  was  in  strict  ac- 
cordance with  the  laws  of  nations.  The  idea  that  the  government 
was  not  authorized  to  refer  the  case  to  a  third  power  without  con- 
sulting the  claimants  is  not  well  founded.  The  correct  view  of  this 
matter  is,  that  as  soon  as  our  government  was  induced  by  the  claimants 
to  interfere,  the  controversy  became  an  affair  of  state,  to  be  treated 
of  between  the  two  governments  as  other  differences  between  nations 
are  treated ;  that  is  to  say,  by  negotiation,  arbitration,  and  such  other 
modes  as  are  recognized  by  the  laws  of  nations.  But,  further,  it  ap- 
pears that  the  claimants  acquiesced  in  the  reference.  The  present 
secretary  of  State,  Mr.  Marcy,  in  his  letter  of  1854  to  the  chairman 
of  Foreign  Belations,  says:  ^'From  an  examination  of  the  files  of 
the  department,  it  appears  that,  pending  the  negotiations  which  ter- 
minated in  the  convention  with  Portugal  of  1851,  two  letters  were 
addressed  to  the  Secretary  of  State .  on  the  subject  of  the  reference  of 
the  Armstrong  claim  to  the  arbitration  of  a  third  power  ;  one  dated 
August  26,  1850,  by  S.  C.  Reid,  Mate  commander  of  the  privateer 
General  Armstrong,'  and  the  other  dated  September  5,  1850,  by 
S.  C.  Beid,  jr.,  '  sole  a^d  only  authorized  agent  of  the  claimants  in 
the  case.'  Copies  of  these  letters,  and  of  the  replies  thereto,  are 
herewith  enclosed.   There  are  several  other  letters  from  the  last  named 

tentleman  on  the  same  subject,  and  of  subsequent  dates,  among  the 
les  of  the  department,  from  which  it  would  appear  that  the  claim- 
ants in  the  case  had  acquiesced  in  the  decision  of  their  government 
to  agree  to  refer  their  claim  to  arbitrament.  If  a  different  opinion 
was  entertained  by  them,  it  is  at  least  certain  that  their  authorized 
agent  did  not,  in  any  letters  to  this  department,  protest  against  that 
decision,  or  intimate  doubts  as  to  its  propriety  or  expediency."  Those 
statements  of  the  Secretary  seem  to  be,  at  all  events,  a  full  answer  to 
this  charge. 

Another  charge  of  mismanagement  is  the  refusal  of  the  Secretary 
of  State,  Mr.  Webster,  to  forward  to  the  arbiter  a  written  argument 
of  the  claimants. 
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The  treaty  between  the  two  goremineiits,  hj  which  the  case  was 
referred,  contains  the  following  article  :  ' 

^^Art.  3.  So  soon  as  the  consent  of  the  sovereign,  potentate,  or 
chief  of  some  friendly  nation,  who  shall  be  chosen  by  the  two  high 
contracting  parties,  shall  have  been  obtained  to  act  as  arbiter  in  the 
aforesaid  case  of  the  privateer  brig  General  Armstrong,  copies  of  all 
correspondence  which  has  passed  in  reference  to  said  claim  between 
the  two  governments  and  their  respective  representatives  shall  be 
laid  before  the  arbiter,  to  whose  decision  the  two  high  contracting 
parties  hereby  bind  themselves  to  submit." 

It  appears  to  me  that  this  language  of  the  treaty  shows  that  the 
arbiter  was  to  determine  the  case  npon  the  correspondence  which  had 
taken  place  on  the  subject  between  the  two  governments.  That  cor- 
respondence had  been  very  extensive,  and  had  been  conducted  with 
^reat  ability  on  both  sides.  The  questions  of  fact  and  of  law  belongs 
iDg  to  the  case  had  been  fully  investigated  by  the  gentlemen  to  whom 
the  business  was  confided.  It  would  seem  to  have  been  proper,  under 
those  circumstances,  for  the  parties  to  submit  the  cause  to  the  arbiter, 
upon  the  correspondence,  without  further  argument  by  either  of  them. 
It  is  proper  also  to  add,  that  if,  as  the  claimants  contend,  Mr.  Web- 
ster's reAisal  to  forward  the  argument  was  improper,  he  was  guilty 
of  a  wrong  to  the  claimants.  Now  the  law  is  settled,  that  for  any 
such  wrong  by  a  public  officer  the  government  is  not  liable  to  the 
individual  injured.  The  language  of  Judge  Story  on  this  subject  k 
as  follows  :  '^  In  the  next  place,  as  to  the  liability  of  public  agents 
for  torts  or  wrongs  done  in  the  course  of  their  agency,  it  is  plain  that 
the  government  itself  is  not  responsible  for  the  misfeasances,  or 
wrongs,  or  negligences,  or  omissions  of  duty  of  the  subordinate  offi- 
cers or  agents  employed  in  the  public  service  ;  for  it  does  not  under- 
take to  guarantee  to  any  persons  the  fidelity  of  any  of  the  officers  or 
agents  whom  it  employs,  since  that  would  involve  it,  in  all  its  openk 
tions,  in  endless  embarrassments,  and  difficulties,  and  losses,  which 
would  be  subversive  of  the  public  interests  ;  and,  indeed,  laches  are 
never  imputable  to  the  government." — (Story  on  Agency,  section  319.) 

To  place  this  charge  in  its  true  light,  I  must  borrow  the  argument 
of  an  eminent  statesman.  Mr.  Webster,  in  hi^  refusal  to  forward  the 
argument,  was  either  right  or  wrong.  If  Mr.  Webster  was  riffht, 
there  is  an  end  of  the  charge.  If  Mr.  Webster  was  wrong,  then 
there  is  an  end  of  the  charee  also ;  because  the  government  is  not 
liable  for  the  wrong  of  a  public  officer  in  his  action  respecting  a  pri- 
vate claim.  So  that  whether  Mr.  Webster  was  right  or  wrong,  there 
is  no  ground  for  the  charge. 

The  claimants  make  one  more  charge  of  nusmanagement  of  their 
claim,  namely,  that  the  award  should  have  been  rejected  as  not  being 
within  the  terms  of  the  submission. 

The  claimants  say  that  the  arbiter  has  decided  on  the  facts  of  the 
case,  when  he  was  only  authorized  to  decide  a  question  of  law.  The 
second  article  of  the  treaty  referring  to  the  case  is  as  follows  : 

'^  The  high  contracting  parties  not  being  able  to  come  to  an  agree- 
ment upon  the  question  of  public  law  involved  in  the  case  of  the 
American  privateer  brig  General  Armstrong,  destroyed  by  British 
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▼easels  in  the  waters  of  the  island  of  Fayal,  in  September,  1814,  her 
Most  Faithful  Majesty  has  proposed,  and  the  Unitea  States  of  Ame^-ioa 
have  consented,  that  the  claim  presented  by  the  American  govern- 
ment in  behalf  of  the  captain,  officers,  and  crew  of  the  said  privateer, 
shonld  be  submitted  to  the  arbitrament  of  a  sovereign,  potentate,  or 
chief  of  some  nation  in  amity  with  both  the  high  contracting  parties." 
The  third  article  (herein  before  copied)  contains  the  following  pro- 
vision :  ^^  Copies  of  all  correspondence  which  has  passed,  in  reference 
to  said  claim,  between  the  two  governments  and  their  respective 
representatives,  shall  be  laid  before  the  arbiter,  to  whose  decision  the 
two  high  contracting  parties  hereby  bind  themselves  to  submit." 
The  second  article  commences  by  saying,  that  the  parties  disagreed 
respecting  the  question  of  public  law  ;  but  when  the  article  comes  to 
8tate  the  agreement  to  submit,  it  says,  that  her  Most  Faithful  Majesty 
has  proposed,  and  the  United  States  of  America  have  consented,  that 
the  claim  presented  by  the  American  government  in  behalf,  &c., 
should  be  submitted  to  the  arbitrament,  &c.;  and  the  third  article, 
in  order  to  enable  the  arbiter  to  determine  the  merits  of  the  claim, 
directs  that  copies  of  all  the  correspondence,  in  reference  to  the  claim, 
should  be  laid  before  him.  It  seems,  therefore,  to  be  very  clear  that 
the  merits  of  the  claim,  that  is,  both  the  facts  and  the  law,  were 
submitted  to  the  arbiter,  and  were  to  be  decided  by  him. 

The  consequence  is,  that  the  award,  which  is  in  favor  of  Portugal, 
upon  the  facts  of  the  case  and  the  law  applicable  to  them  as  they  were 
anderstood  by  the  arbiter,  must  be  considered  to  be  within  the  sub- 
mission, and  to  have  been  rightly  accepted  by  the  government. 

In  have  now  examined  all  the  charges  made  by  the  claimants  against 
the  United  States  as  to  the  management  of  the  claim,  and  have  come 
to  the  conclusion  that  none  of  them  are  sustainable. 

But  there  is  another  and  more  enlarged  view  of  this  case,  which  it 
is  proper  to  notice.  This  view  is  presented  by  the  following  letters 
of  instruction  from  Mr.  Forsyth,  as  Secretary  of  State,  to  Mr. 
Kavanagh,  our  chargS  d'afiaires  at  Lisbon,  in  regard  to  the  present 
claim : 

"  Dkpaetment  of  State, 
"  Washington,  October  22,  1835. 

' '  Sir  :  In  a  despatch  addressed  to  yon  on  the  20th  of  May  last^ 
(No.  4,)  your  attention  was  called  to  a  claim  of  the  owners,  officers^ 
and  crew  of  the  American  privateer  General  Armstrong,  which  was 
captured  and  destroyed  by  a  British  fleet  in  the  port  of  Fayal  during 
the  last  war  between  the  United  States  and  Great  Britain  ;  and  you 
were  informed  that  Captain  Beid,  who  presented  himself  to  be  the 
agent  of  the  parties  concerned,  would  be  requested  to  transmit  to  you 
the  necessary  documents  to  establish  the  claim,  and  to  show  the  amount 
of  damages  to  which  the  persons  interested  were  entitled.  Permission 
having  been  granted  to  Captain  Beid  to  forward  those  documents 
through  the  department,  the  enclosed  papers  have  just  been  received 
from  him,  and  are  transmitted  to  you  without  examination.  The 
department  is  not  to  be  understood,  therefore,  as  expressing  any 
opinion  in  respect  to  their  sufficiency  for  the  purpose  for  which  they 
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are  designed,  or  as  the  amount  of  the  claim  which  you  are  to  make 
upon  the  Portuguese  goyernment.  It  is  not  thought  necesBary  to 
add  anything  to  the  instructions  which  have  heretofore  heen  giyen 
you  upon  the  subject. 

"I  am,  sir,  your  obedient  servant, 

''JOHN  FORSYTH/' 

[Extract.] 

< '  Department  of  Statr, 
''  Washington,  September  21,  1836. 
''Sir:  ni  ni  ^  h^  *  t 

"  It  is  not  necessary  that  you  should  wait  for  any  further  opinion 
of  the  department  upon  the  claim  of  the  owners,  officers,  and  crew  of 
the  privateer  General  Armstrong.  You  have  already  been  instructed 
as  to  the  general  character  of  this  claim,  and  the  principle  upon  whicb 
it  is  founded.  You  will  make  the  best  use  of  such  testimony  as  has 
been  furnished  you  by  the  claimants  in  its  support ;  and  as  it  is  well 
understood  that,  after  asking  the  interference  of  their  government  to 
procure  redress  for  the  injuries  they  suppose  themselves  to  have  sus- 
tained, the  parties  must  abide  by  such  settlement  as  that  government 
may  make,  you  will,  after  a  careful  examination  of  the  evidence,  de- 
mand from  the  Portuguese  authorities  the  highest  amount  of  damages 
which,  in  your  judgment,  a  prudent  and  conscientious  man  would  feel 
himself  justified  in  asking,  were  he  prosecuting  his  own  claim.  *  * 
"I  am,  sir,  your  obedient  servant, 

"  JOHN  FORSYTH." 

* 

The  doctrine  of  this  last  letter  of  Mr.  Forsyth  is  similar  to  that 
stated  by  Mr.  Adams,  as  Secretary  of  State,  in  1823.  The  following 
is  Mr.  Adams'  language:  '^  But  unacknowledged,  unsettled,  unliqui- 
dated claims  form  the  natural  subject  of  negotiation,  and  of  all 
negotiation  the  necessary  and  essential  character  is  compromise.  Of 
such  claims,  whether  originating  in  contract  or  in  wrong,  the  very 
application  of  an  individual  to  one  government  to  assist  him  in  the 
enforcement  of  his  claim  upon  another,  imports,  of  itself,  the  con- 
ciousness  that  he  cannot  obtain  his  claim  without  that  assistance,  and 
makes  them  atonce  a  subject  of  negotiation  and  compromise." — (House 
Hep.  1  vol.,  Ist  sess.  33d  Congress.) 

I  consider  when,  at  the  request  of  a  person  presenting  a  claim 
on  a  foreign  nation,  our  government  assents  to  interfere  in  his 
btehalf,  its  action  may  be  by  negotiation,  compromise,  arbitration,  or 
even  by  reprisals  or  war.  But  in  the  adoption  of  any  such  measure, 
the  government,  by  the  understanding  of  the  parties,  and  by  the  laws 
of  nations,  exercises  its  own  judgment  and  discretion.  The  claim 
thus  in  the  possession  of  the  government  becomes  a  national  one,  to  be 
attended  to  as  other  claims  of  the  nation  are  attended  to.    The 

fovernment  on  such  occasions  acts,  not  as  an  agent  of  the  claimant, 
ut  in  its  sovereign  capacity,  and  with  a  view  not  merely  to  the 
individual  interest  of  the  claimant,  but  to  the  general  welfare  of  the 
nation.  It  frequently  happens  where  a  number  of  citizens  of  one 
nation  have  claims  on  another  nation,  and  solicit  the  interference  ot 
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their  own  government,  that  a  treaty  is  entered  into  hetween  the  two 
nations,  hj  which  the  claims  are  discharged  on  the  payment  of  a 
certain  sum  to  be  distributed  among  the  claimants.  If  that  sum 
prove  insufficient,  the  claimants  must  bear  the  loss.  The  case  is  one 
of  compromise,  aad  the  claimants  must  abide  by  it. — (See  the  commu- 
nication of  Mr.  Adams  above  referred  to.)  The  judgment  and  discre- 
tion of  our  government  in  the  present  case  were  exercised  by  the 
President  and  Senate  in  referring,  by  a  treaty  with  Portugal,  the 
claim  in  question  to  the  arbitrament  of  the  President  of  the  French 
republic,  and  by  the  executive  department  in  its  negotiations  with 
the  Portuguese  authorities  before  and  after  the  submission.  This 
exercise  of  judgment  and  discretion  by  the  treaty-making  power,  and 
by  the  executive  department,  was  political  in  its  nature,  and  is  en- 
tirely independent  of  the  judiciary.  The  result  was  an  award  of  the 
arbiter,  upon  the  merits,  in  favor  of  Portugal.  The  award  must  be 
considered  final  and  conclusive.  Grotius,  as  to  the  effect  of  such  an 
award,  says  :  ^^  Although  the  civil  law  may  decide  upon  the  conduct 
of  such  arbitrators,  to  whom  a  compromise  is  referred,  so  as  to  allow 
an  appeal  from  their  decision,  or  complaints  against  their  injustice  ; 
this  can  never  take  place,  between  kings  and  nations.  For  here  there 
is  no  superior  power  that  can  either  rivet  or  relax  the  bonds  of  an 
engagement.  The  decree,  therefore,  of  such  arbiter  must  be  final  and 
without  appeal." — (Grotius,  book  3,  ch.  20.) 

I  have  very  little  more  to  say  in  regard  to  this  suit.  I  have  shown 
that  it  was  upon  the  repeated  solicitation  of  the  claimants,  that  our 
government  caused  the  claim  to  be  presented  to  the  Portuguese  gov- 
ernment ;  that  the  facts  and  the  law  on  which  the  claim  was  founded 
were  disputed  by  Portugal ;  that  there  was  an  able  correspondence  on 
the  subject  during  several  years  between  the  two  governments  ;  that 
the  case  was  far  from  being  a  clear  one,  either  as  to  the  facts  or  the 
law,  for  either  of  the  parties  ;  that  the  parties  not  being  able  to  agree, 
referred,  by  treaty,  the  matters  in  dispute  to  arbitration ;  that  the 
evidence  and  the  law  were  placed  before  the  arbiter  in  conformity  to 
the  terms  of  the  treaty,  and  that  an  award  was  rendered  by  the  arbiter 
in  favor  of  Portugal.  The  reason,  no  doubt,  of  the  claimants'  appli- 
cation to  our  government  for  assistance  was,  that  they  had  no  hope, 
by  their  own  efforts,  to  obtain  anything  from  Portugal.  The  assist- 
ance applied  for  was  given  in  the  mode  which  our  government  thought 
most  advisable,  and  which  «vris  11  a  jcoi  dance  with  the  laws  of  nations. 
The  failure  of  the  cause  before  the  arbiter  was  because  the  claim  did 
not  appear  to  him  to  be  well  founded.  I  know  of  no  ground,  under 
those  circumstances,  upon  which  the  United  States  can  be  held  liable 
for  the  claim  in  a  court  of  justice  governed  as  this  Court  is  by  legal 
principles.  The  bravery  of  the  officers  and  crew  of  the  privateer  in 
the  conflict  at  Fayal  cannot  be  too  highly  admired.  For  their  valor 
on  that  occasion,  they  received  from  Congress,  in  1834,  an  appropria- 
tion, as  prize  money,  of  ten  thousand  dollars.  For  any  further  com- 
pensation to  which  the  present  claimants  may  believe  themselves 
entitled,  they  must  rely,  in  my  opinion,  not  upon  any  legal  right,  bat 
upon  the  liberality  of  Congress. 

I  am  therefore  of  opinion  that  the  claimants  have  no  cause  of 
action* 
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IN  THE  OOUBT  OF  GLAIUB. 

Samuel  C.  Bbid,  in  behalf  of  himself  and  the  owners,  officers,  and  crew 
of  the  United  States  private  armed  brig  General  Armstrong,  vs. 
Thb  Unhbd  States. 

SoABBURaH,  J. — The  petitioner  states  the  following  case : 

On  the  26th  and  2nh  of  September,  A.  D.  1814,  the  United  States 
private  armed  brig  General  Armstrong,  commanded  by  Samnel  C  Reid, 
belonging  to  the  port  of  New  York,  was  destroyed'  by  a  large  British 
fleet  in  toe  neutral  port  of  Fayal,  in  the  dominions  of  Portngal,  in 
violation  of  the  laws  of  nations.  The  government  of  Portn^,  imme- 
diately after  the  trMisaction,  admitted  her  liability  to  this  government, 
and  called  npon  England  for  an  apology  and  indemnification,  which 
were  nnhesi^tingly  accorded. 

The  United  States  government,  from  the  inception  of  this  claim  to 
the  present  day,  has  ever  acknowledged  the  rights  of  the  claimants  as 
legal  and  jnst.  Under  the  adminii^ation  of  General  Taylor  a  fleet 
was  sent  to  Portagal,  and  a  peremptory  demand  made  for  this  claim. 
Afterwards  the  government  of  the  United  States  made  a  treaty  with 
Portugal,  whereby  she  compromised  the  rights  of  the  claimants,  and 
for  a  SontM  agreed  to  refer  the  '^Armstrong  claim''  to  arbitration. 
Louis  Napoleon,  the  umpire,  decided  adversely  to  the  claimants,  and 
contrary  to  the  law  and  evidence  and  the  facts  in  the  case,  and  in  vio- 
lation of  his  oath  as  President  of  the  republic  of  France,  the  decision 
having  been  rendered  by  the  "  Emperor  of  Prance." 

The  treaty  and  agreement  made  with  Portugal  to  arbitrate  this 
claim  was  made  without  the  knowledge,  consent,  or  advice  of  the 
claimants,  or  their  agent.  The  government  of  tbe  United  States 
never  protested  against  the  award  as  being  illegal,  unjust,  and  con- 
trary to  the  articles  of  the  treaty  in  this  case  made  with  Portugal, 
although  she  was  fully  aware  of  the  same. 

The  government  of  the  United  States,  in  making  the  treaty  with 
Portugal,  without  the  knowledge,  advice,  or  consent  of  the  claimants^ 
assumed  the  responsibility  and  undertook  and  promised  to  pay  the 
claimants  their  justly  recognized  demand  against  Portugal,  to  wit: 
the  sum  of  one  hundred  and  thirty-one  thousand  and  six  hundred  dol- 
lars, being  the  amount  recognized  by  this  government  and  demanded 
of  Portugal. 

The  claim  was  presented  to  the  Congress  of  the  United  States  on 
the  19th  day  of  January,  A.  D.  1854,  and  referred  to  the  Committe 
on  Foreign  Relations  in  the  Senate.  On  the  10th  day  of  March,  A. 
D.  1864,  the  committee  reported  in  favor  of  the  claimants.  On  the 
26th  day  of  January,  A.  D.  1866,  the  bill  was  ordered  to  be  engrossed 
for  a  third  reading,  by  a  vote  of  ayes  22,  nays  17.  On  the  16th  day 
of  February,  A.  D.  1866,  this  vote  was  reconsidered,  and  the  bill 
ordered  to  lie  upon  the  table,  by  a  vote  of  ayes  24,  nays  23. 

The  claim  having  also  been  presented  to  the  House  of  Representa- 
tives, the  Committee  on  Foreign  Aflairs,  to  whom  it  was  referred, 
reported  in  favor  of  the  claimants  on  the  29th  day  of  IMby,  A.  D.  1854. 
The  bill  for  the  relief  of  the  claimants  failed  to  be  acted  upon  by  the 
House  of  Representatives  for  the  want  of  time,  and  was,  by  a  resolution 
of  that  body,  transferred  to  this  Court. 
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This,  it  will  bo  obserred,  was  originally  a  claim  against  Portugal. 
It  18  now  presented  as  a  claim  against  the  United  States.  It  maj  have 
been  a  just  claim  against  the  former,  but  it  maj,  nevertheless,  be  with- 
out foundation  as  a  claim  against  the  latter.  It  is  as  a  claim  against 
the  United  States  that  it  must  now  be  considered. 

As  a  claim  against  Portugal  it  was  confided  to  the  government  of 
the  United  States  for  prosecution.  That  it  was  the  duty  of  this  gov- 
ernment to  prosecute  it  there  can  be  no  doubt;  but  upon  what  princi- 
ples this  duty  rests  it  is  not  material,  at  this  point,  to  consider.  The 
government  aocejpted  the  trust,  and  acted  upon  it;  and  it  may  be 
assumed  that  it  did  so  in  pursuance  of  the  obligations  which  it  owed 
to  the  claimants.  As  soon  as  the  United  States  undertook  the  prose- 
cution of  the  daim  it  became  their  own  affiur,  to  be  settled  and  disposed 
of  as  any  other  matter  in  difference  between  them  and  Portugal .  Upon 
this  point  there  can  be  no  dispute.  It  results  of  necesnty  ^om  the 
relations  of  the  parties.  It  is  equally  indisputable  that  the  claim, 
firom  its  very  nature,  was  referrable  to  the  treaty-making  ]>ower,  and, 
as  a  necessary  consequence,  became  subject  to  be  settled  by  any  of  the 
methods  legitimately  within  the  sphere  of  that  power.  Such  was  the 
view  very  properly  taken  of  this  subject  by  the  government  of  the 
United  States,  and  it  acted  accordingly. 

The  negotiations  between  the  United  States  and  Portugal  terminated 
in  a  convention  entered  into  on  the  26th  day  of  February,  A.  D.  1851, 
and  subsequeptly  duly  ratified  on  both  parte.  By  that  convention  it 
was  agreed  between  the  high  contracting  parties  ^^  that  the  claim  pre- 
sented by  the  American  government  in  behalf  of  the  captein,  officers, 
and  crew  of  the  said  privateer  ['  General  Armstrong ']  should  be  sub- 
mitted to  the  arbitrament  of  a  sovereign,  potentete,  or  chief  of  some 
nation  in  amity  with  both  the  high  contracting  parties." — (Art.  2.) 
This  mode  of  settlement  is  not  only  recognized  by  the  laws  of  nations, 
but  it  is  declared  to  be  ''a  very  reasonable  mode,  and  one  that  is  per- 
fectly conformable  to  the  law  of  nature,  for  the  decision  of  every  dispute 
which  does  not  directly  interest  the  safety  of  the  nation." — (Vattel^ 
book  2,  c.  18,  §  329.)  It  is  plain,  therefore,  that  the  subject-matter 
embraced  by  the  treaty,  and  the  mode  of  settlement  provided  by  it, 
were  within  the  constitutional  limite  of  the  treaty. making  power. 

But  a  treaty  in  the  United  States  is  the  supreme  law  of  the  land. 
Hence  this  treaty,  immediately  upon  the  exchange  of  the  ratifications 
thereof,  became  obligatory  here  as  the  supreme  law  upon  all  courts, 
both  Stete  and  federal,  and  upon  all  the  citizens  of  the  United  States. 
To  the  extent  of  ite  provisions,  it  concluded  the  righte  of  all  concerned. 
As  the  supreme  law,  it  is  a  record  of  such  absolute  verity  that  nothing 
can  be  averred  against  it  in  a  court  of  justice.  Individuals  may  claim 
righte  under  it  according  to  ite  legal  effect  and  operation  ;  but  it  is  a 
complete  bar  to  all  claims  which  may  be  asserted  in  opposition  to  it. 
It  is  the  supreme  law  and  cannot  be  questioned. 

The  treaty  being  the  supreme  law  of  the  land  we  cannot  go  behind 
it  and  inquire  whether,  before  ite  adoption,  the  proper  preliminary 
steps  were  taken.  This  is  a  matter  entrusted  by  the  Constitution  of 
the  United  Stetes  to  the  treaty-making  department  of  the  government, 
and  ite  acte  concerning  it  are  final  and  conclusive.    Hence,  if  it  was 
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the  duty  of  the  President  and  Senate,  before  they  assented  to  the  con- 
vention, to  have  obtained  the  consent  of  the  claimants  to  the  provis- 
ions in  which  they  were  concerned,  it  will  be  intended  that  sach  con- 
sent was  obtained,  and  no  averment  to  the  contrary  can  be  received. 
This  results  of  necessity  from  the  provision  of  the  Constitution  of  the 
United  States  that  the  President  '^  shall  have  power  by  and  with  the 
advice  and  consent  of  the  Senate,  to  make  treaties,  provided  two- thirds 
of  the  senators  present  concur,"  (C!on.  of  U.  S.,  art.  2,  §  2,  el.  2  ;) 
and  the  further  provision,  that  '^  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  lAnd/'— (Ibid.,  art.  6,  cl.  S.) 

Treaties  thus  made  have  all  the  positive  binding  efficacy  of  laws, 
asserting  the  same  supreme  authority,  and  equally  demanding  im- 
plicit obedience.  I  speak  not  now  ot  any  power  of  Congress  over  this 
subject,  but  only  of  the  rights  of  individuals,  as  they  may  be  affected 
by  a  treaty  so  long  as  it  continues  in  force.  In  regard  to  these,  it  is 
as  much  an  obligatory  and  unquestionable  rule  as  any  law  of  Congress 
made  in  pursuance  of  the  Constitution  of  the  United  States. 

Upon  the  same  principle,  the  provisions  of  the  treaty-  could  not  be 
either  enlarged  or  restricted  ;  like  any  other  law,  they  could  be  exe- 
cuted only  according  to  their  true  intent  and  meaning.  If,  therefore, 
the  sixth  article,  under  its  proper  construction,  excluded  the  claim- 
ants from  the  privilege  of  a  hearing  before  the  arbitrator,  the  Secretary 
of  State  simply  obeyed  the  law,  and  but  discharged  hi^  duty^  in  re- 
fusing to  allow  them  that  privilege. 

But  the  petitioner  insists  that  the  government  of  the  United  States, 
in  making  the  treatv  without  the  consent  of  the  claimants,  assumed 
the  responsibility  of  their  claim  against  Portugal,  and  undertook  and 
promised  to  pay  it.  This  proposition  cannot  be  sustained,  because* 
one  of  its  essential  elements  is  that  the  treaty  was  made  without  the 
consent  of  the  claimants,  and,  as  I  have  shown,  it  will  be  intended 
that  such  consent  was  obtained,  if  it  were  necessary.  But  an  effort 
was  made  to  sustain  it  upon  the  broad  ground  of  a  State's  obligation 
to  protect  its  citizens  at  all  times  and  in  all  countries.  That  such  an 
obligation  exists  cannot  be  disputed.  As  here  stated,  however,  it  is 
purely  political.  Practically,  in  each  State,  its  development  is  to  be 
found  in  the  Constitution  and  laws  there  established.  Protection  is 
the  great  end  and  aim  of  civil  society,  and  it  embraces  everything 
which  is  essential  to  a  man's  well  being  as  a  member  of  society.  It  is 
in  political  science,  a  term  of  very  extensive  meaning,  and  is  it  is  said, 
but  another  name  for  justice,  in  its  broadest  acceptation,  including 
everything  that  is  due  to  man  as  a  social  being.  It  is  due  to  the  citi- 
zen equally  at  home  and  abroad,  and  to  the  State  as  well  as  to  the  citi- 
zen. It  includes  both  individual  and  social  security.  Every  politi- 
cal organism  which  is  based  upon  just  principles,  and  the  laws  made 
by  and  under  it,  are  all  framed  with  especial  reference  to  this  great 
object,  and  are  wise  and  efficient  just  in  proportion  to  the  success  with 
which  it  is  attained.  Hence,  it  has  become  a  political  axiom  that 
^^  of  all  the  various  modes  and  forms  of  government,  that  is  best  which 
is  capable  of  producing  the  greatest  degree  of  happiness  and  safety, 
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and  is  most  effectually  secured  against  the  danger  of  mal-administra- 
tion." 

Happiness  and  safety  exist  in  the  highest  degree  where  man's  right 
to  protection  is  most  extensively  recognized  and  enforced.  But,  when, 
either  in  a  controversy  hetween  man  and  man  or  hetween  the  State 
and  one  of  its  citizens,  the  inquiry  is  whether  the  right  asserted  can 
be  maintained,  we  must  look,  not  to  what  the  State  ought  to  do,  but 
to  what  it  has  done,  to  its  peculiar  organism,  and  to  the  laws  which 
have  been  made  and  are  in  force  under  it.  If  the  result  of  the  inquiry 
be  that  the  right  claimed  has  never  been  recognized  by  law — in  other 
words,  that  the  State  has  never  extended  its  protection  to  that  point 
— the  law  may  be  amended  so  as  to  embrace  it  in  future,  but  for  the 
present,  as  no  right  recognized  by  law  has  been  violated,  no  wrong 
denounced  by  law  has  been  committed.  Existing  regulations  there- 
fore, can  afford  no  remedy  in  such  a  case,  and  the  tribunals  created  to 
enforce  the  system  as  it  is  are  powerless  to  give  relief.  Hence,  it  is 
apparent  that  the  petitioner's  proposition  can  derive  no  support  from 
this  source.  The  truth  is,  that  the  obligation  of  a  State  to  protect  its 
citizens  is  political  only  in  its  character,  and  the  failure  to  fulfill  it  in 
any  respect  can  never  subject  the  State  to  pecuniary  liability. 

It  seems,  however,  to  be  considered  that  if  a  citizen  have  a  just 
claim  against  a  foreign  nation,  and  the  State  to  which  he  belongs  does 
does  not  obtain  actual  pecuniary  satisfaction  therefor  from  the  foreign 
nation,  then,  that  such  satisfaction  must  be  made  by  the  State  itself. 
In  support  of  this  doctrine,  reference  has  been  made  to  what  was  said 
by  the  lord  chancellor  in  the  Baron  de  Bode's  case,  (16  L.  &  Eq.  R., 
p.  23,)  and  to  the  dictum  of  Mr.  Chief  Justice  Parker  in  Farnam  vs. 
Brooks.  r9  Pick.  R.,  239.)  The  lord  chancellor  said :  ''  It  is  admit- 
ted law  tnat  if  the  subject  of  a  country  is  spoliated  by  a  foreign  gov- 
ernment, he  is  entitled  to  obtain  redress  through  the  means  of  his  own 
government.  But  if,  from  weakness,  timidity,  or  other  cause  on  the 
part  of  his  own  government,  no  redress  is  obtained  from  the  foreigner, 
then  he  has  a  claim  against  his  own  country."  The  dictum  of  Mr. 
Chief  Justice  Parker  is  as  follows :  There  was,  perhaps,  an  obliga- 
tion on  the  government  of  the  United  States  to  procure  redress  for  its 
citizens,  or  themselves  to  reimburse  them."  He  referred  to  certain 
illegal  captures  and  condemnations  by  the  French  and  Spanish  gov- 
ernments. We  find  a  similar  doctrine  laid  down  by  Rutherforth.  I 
quote  what  he  says  somewhat  at  length :  ^^  Not  only  such  injuries  as 
affect  a  nation  immediately  in  its  collective  capacity,  but  such  likewise 
as  are  done  to  any  of  its  members,  are  a  justifiable  cause  of  war.  For 
these  by  the  law  of  nations,  are  parts  of  the  collective  person  of  a 
nation  ;  and  injuries  wich  are  done  to  parts  of  this  person,  are  done  to 
the  person  itself.  *  *  *  As  a  civil  society  is  obliged  by  the  social 
compact  to  guard  the  rights  of  its  several  members,  so  it  is  obliged 
likewise  by  the  same  compact  to  guard  the  common  interest  of  the 
whole.  Unless,  therefore,  the  injury  which  some  of  the  members, 
have  suffered,  affects,  either  in  itself  or  in  its  consequences,  the  whole 
society,  or  such  a  part  as  bears  a  considerable  portion  to  the  whole  ;. 
however  it  might  justify  a  war  in  respect  of  the  nation  which  has  done, 
the  injury,  it  would  scarce  justify  the  governors  of  the  nation  to  whick 
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those  who  hfive  suffered  the  injurj  belong,  in  respect  of  the  duty 
which  they  owe  to  their  ownsocietj,  if  they  should  hazard  the  safety 
of  the  whole  by  a  war,  and  sacrifice  the  lives  of  many  and  the  fortunes 
of  most  of  their  subjects  to  redress  such  an  injury.  In  the  mean  time 
the  duty  which  the  society  owes  to  its  injured  members  is  not  super- 
seded. Though  the  society  is  not  obliged  to  redress  them  by  war  when 
this  method  of  redress  is  inconsistent  with  the  general  interest,  yet  it 
it  is  8till  obliged  to  secure  their  rights,  and  this  obligation  can  be  no 
otherwise  discharged  than  by  making  them  amends  out  of  the  public 
property  for  what  they  have  lost." — (2Buth.  In.,ch.  ix,sec.ll,p.491.) 

We  must  not  understand  this  doctrine  in  too  broad  a  sense.  When 
properly  understood,  it  does  not  seem  to  me  to  be  either  unsound  or 
objectionable.  The  usual  methods  by  which  contending  nations 
terminate  their  differences,  are,  (1,)  by  an  amicable  accommodation ; 
or  (2)  by  a  compromise ;  or  (3)  by  the  mediation  of  a  common  friend; 
or  (4)  by  arbitration ;  or  (5)  by  an  appeal  to  the  sword. — (Vattel, 
book  ii,  ch.  — ,  §  326,  333.) — In  every  case,  each  nation  must  deter- 
mine for  itself,  to  which  of  these  methods  it  will  resort ;  and  its  deter- 
mination must,  of  necessity,  be  obligatory  upon  its  own  citizens,  and 
especially  upon  such  of  them  as  may  be  more  directly  interested  in 
its  immediate  action.  I  do  not  mean  to  say  that  these  are  the  only 
methods  of  settlement  recognized  by  the  law  of  nations.  I  mention 
these,  now,  merely  to  illustrate  my  views.  At  home,  the  citizen  lives 
under  the  protection  of  the  municipal  laws  of  his  country.  They  de- 
fine his  domestic  rights  (if  I  may  so  speak)  and  provide  the  remedy 
for  every  privation  of  them.  When  he  goes  abroad,  his  country's 
protection  still  follows  him  ;  but  in  his  relations  with  foreign  states, 
the  law  of  nations  defines  his  rights,  and  points  out  the  remedy  for  any 
wrong  which  he  may  suffer.  The  obligations  of  his  own  country  to 
him  are  the  same  at  home  and  abroad.  If  he  needs  redress  for  a 
wrong  which  has  been  done  him  by  a  fellow-citizen,  he  obtains  it  in 
the  ordinary  courts  of  justice  by  the  remedy  prescribed  by  the  mu- 
nicipal law  for  his  case.  And  so,  if  he  be  injured  by  a  foreign  nation, 
his  own  country  asserts  his  ri^ht  to  redress  according  to  some  of  the 
methods  recognized  as  appropriate  by  the  law  of  nations.  Thus  far, 
in  the  experience  of  the  world,  it  has  not  been  found  practicable  for 
a  state  to  fulfill  its  political  obligation  to  protect  its  citizens  in  such 
cases,  otherwise  than  by  providing  for  the  first,  the  ordinary  courts 
of  justice  and  the  remedies  used  therein ;  and  for  the  second,  the 
•proper  organization  to  enforce  against  a  foreign  state  the  methods  of 
redress  acknowledged  by  the  laws  of  nations.  But,  for  the  failure 
of  a  citizen  to  obtain  redress  for  an  injury,  a  state  is  in  no  respect 
any  more  subject  to  a  pecuniary  liability  to  him  in  the  one  case  than 
in  the  other.  If,  therefore,  a  state,  whose  citizen  has  ben  injured  by 
a  foreign  nation,  enforce  his  claim  by  any  of  the  methods  which  I  have 
noticed,  it  has  fully  discharged  its  obligations  to  him.  The  doctrine 
of  the  lord  chancellor,  in  the  Baron  de  Bode's  case,  has  no  applica- 
to  such  a  case. 

A  state  whose  citizen  has  been  injured  by  a  foreign  nation  may,  by 
virtue  of  the  eminent  domain^  for  motives  of  public  policy  and  to  ad- 
vance the  general  good,  generously  forgive  the  injury ;  or,  it  may. 
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for  a  consideration,  release  the  claim  to  indemnity.  In  such  a  case, 
it  does  not  seek  redress  for  the  injury,  or  attempt  to  secure  the  rights 
of  its  citizens ;  but,  on  the  contrary,  it  appropriates  his  private 
property  to  public  use.  As  this  is  done  for  the  public  advantage,  the 
state  is  bound  to  indemnify  the  citizen ;  for,  otherwise,  the  burdens  of 
the  state  would  not  be  supported  equally,  or  in  a  just  proportion. — 
(Vattel,  book  i,  ch.  20,  §  244  ;  book  iv,  ch.  2,  §  12.)— It  is  to  such  a 
case,  and  to  such  a  case  only,  that  the  doctrine  in  the  Baron  de  Bode's 
case  is  applicable. 

An  effort  has  been  made  to  bring  this  case  within  the  doctrine  of 
the  Baron  de  Bode's  case,  as  I  understand  it.  The  petitioner  alleges 
that  *'the  government  of  the  United  States  made  a  treaty  with  Por- 
tugal, whereby  she  compromised  the  rights  of  the  claimants,  and  for 
a  bonus  agreed  to  refer  the  'Armstrong  claim'  to  arbitration."  There 
is  some  plausibility  in  this  view.  It  was  upon  this  point  that  I  con- 
curred in  the  judgment  of  this  Court,  heretofore  rendered,  directing 
the  taking  of  testimony  in  this  case.  If  the  United  States  had  cam- 
promised  the  claim,  the  act  would,  as  I  have  shown,  have  been  ob- 
ligatory upon  the  claimants.  But  there  was  no  compromise.  And  so, 
if  they  had  parted  with  the  claim  for  a  consideration,  the  act  would, 
in  like  manner,  have  been  valid ;  but  there  would  have  resulted  an 
obligation  on  the  part  of  the  United  States,  either  to  account  for  the 
consideration,  or  to  compensate  the  claimants.  But  there  was  no 
bonus.  The  United  States  agreed  to  accept  the  proposal  of  Portugal 
to  pay  the  other  claims  provided  for  in  the  treaty,  and  to  refer  this 
claim  to  arbitration.  Their  authority  to  do  this  is  clear  beyond 
dispute.  The  act,  therefore,  is  valid.  It  is  not  only  valid,  but  final 
and  conclusive.  The  Constitution  of  the  United  States  makes  it  the 
supreme  law  of  the  land.  It  is,  moreover,  in  no  sense  an  appropria- 
tion of  the  private  property  of  the  claimants  to  the  public  use. 

It  has  been  ur^ed  that  the  executive  department  mismanaged  the 
case  before  the  arbitrator,  and  that  such  mismanagement  has  rendered 
the  United  States  liable  to  indemnify  the  claimants.  The  alleged 
mismanagement  is  as  follows  :  Ist,  that  the  Secretary  of  State  refused 
to  allow  the  claimants  the  benefit  of  a  hearing  before  the  arbitrator  ; 
2d,  that  he  did  not  submit  to  the  arbitrator  all  the  evidence  in  favor 
of  the  claimants  ;  and,  3d^  that  the  award  was  not  within  the  submis- 
sion, and  ought,  therefore,  to  have  been  rejected. 

1 .  1  have  already  shown  that  if  the  treaty,  according  to  its  proper  con- 
struction, excluded  the  claimants  from  the  privilege  of  a  hearing  be- 
fore the  arbitrator^  the  Secretary  but  discharged  his  duty  in  pursuing 
the  course  adopted  by  him.  I  do  not  think  he  mistook  his  duty  in 
this  respect. 

2.  The  petitioner  alleges  that  the  correspondence  which  passed  be- 
tween the  United  States  and  Portugal  in  the  years  1814  and  1816, 
was  not  submitted  to  the  arbiter.  The  Secretary  of  State,  in  his  de- 
spateh  to  our  chargS  at  Lisbon  of  March  20,  A.  D.  1861,  said : 
**  When  the  consent  of  the  arbiter,  whichsoever  of  the  two  it  may  be, 
shall  have  been  obtained,  you  will  proceed  to  carry  into  execution  the 
stipulation  of  the  third  article  of  the  convention,  viz :  to  compare  and 
authenticate,  jointly  with  the  Portuguese  government,  the  copies 
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therein  specified.  Yoa  will  underBtand,  of  course,  that  these  copies 
are  limited  to  such  communicAtions  as  have  passed  between  the  Ameri- 
can legation  and  the  Portuguese  gorernment  at  Lisbon,  and  between 
this  department  and  the  Portuguese  legation,  joined  with  like  com- 
pared and  authenticated  copies  of  the  second  and  third  articles  of  the 
conyention,  and  of  the  protocol."  In  his  despatch  to  the  same,  of 
July  12,  A.  D.  1861,  the  Secretary  said:  "To  provide,  however, 
against  the  omission  of  any  important  part  of  the  earlier  portion  of 
the  correspondence — I  mean  that  which  passed  in  1814  and  1815,  in 
Bio  Janeiro,  where  the  court  of  Portugal  at  that  time  resided,  and 
which  it  could  not  have  been  intended  to  exclude — ^I  transmit  to  jou 
herewith  a  printed  copy  of  the  correspondence,  as  communicated  to 
Congress  on  the  15th  December,  1846."  The  protocol  had  already 
been  signed  on  the  9th  day  of  July,  A.  D.  1861.  The  petitioner's 
reasoning  is,  that  as  the  correspondence  of  1814  and  1815  was  not 
specially  mentioned  in  the  despatch  of  March  20,  A.  D.  1851,  it  was 
not  included  thereby  ;  and  that,  as  the  protocol  was  signed  three  days 
before  the  despatch  of  July  12,  A.  D.  1851,  in  which  it  was  specially 
mentioned,  bears  date,  that  correspondence  was  not  submitted  to  the 
arbiter.  But  this  is  palpably  a  non  sequitur.  The  petitioner  omitted 
to  notice  that  our  charge  at  Lisbon  was  directed  to  proceed  to  prepare 
the  copies  to  be  submitted  to  the  arbiter  when  his  consent  to  act  was 
obtained,  and  that  our  minister  at  Paris  received  official  notice  of  the 
President's  acceptance  of  the  office  of  arbiter  only  a  few  days  before 
the  1st  day  of  November,  A.  D.  1851.  Now^  although  it  was  impos- 
sible that  a  despatch,  written  in  Washington  on  the  12th  day  of  July, 
A.  D.  1851,  could  have  reached  our  charg^  at  Lisbon  on  the  9th  day 
of  the  same  month,  three  days  before  it  existed,  yet  it  is  not  only  pos- 
sible, but  so  highly  probable,  that,  in  the  absence  of  evidence  to  the 
contrary,  it  will  be  presumed  that  the  despatch  of  July  12,  A.  D. 
1861,  was  received  by  the  charg^  before  the  1st  day  of  the  following 
Kovember.  It  will,  also,  in  the  absence  of  rebutting  evidence,  be  pre- 
sumed that  the  charg^  obeyed  the  instructions  contained  in  that 
despatch.  The  petitioner  has  fallen  into  the  mistake  of  supposing 
that  the  copies  to  be  submitted  to  the  arbitrator  were  prepared  at  or 
before  the  signing  of  the  protocol,  whereas,  in  point  of  &ct,  the  in- 
structions given  to  the  charg^  were,  that  he  was  to  proceed  to  prepare 
them  when  the  consent  of  the  arbiter  to  act  as  such  was  obtained. 
The  protocol  itself  provided  '^  that  so  soon  as  the  arbiter  shall  hare 
signined  his  willingness  to  accept  the  friendly  office  tendered  to  hiffl^ 
copies  of  all  correspondence  which  has  passed  in  referetuce  to  said  daim 
shall  be  svbmiUed  to  him,'*  It  is  clear  to  my  mind,  upon  the  evidence 
submitted,  that  the  petitioner's  second  allegation  of  mismanagement 
on  the  part  of  the  Secretary  of  State  is  wholly  unfounded  in  lact. 

3.  As  to  the  third  allegation  of  mismanagement.  When  once  the 
contending  parties  have  entered  into  articles  of  arbitration,  they  are 
bound  to  abide  by  the  sentence  of  the  arbitrators  ;  they  have  engaged 
to  do  this,  and  the  faith  of  treaties  should  be  religiously  observed. 
But  it  is  only  upon  the  points  submitted  that  the  parties  promise  to 
abide  by  their  judgment.  If  their  sentence  be  confined  within  these 
precise  bounds,  the  disputants  must  acquiesce  in  it.    They  cannot  say 
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that  it  18  manifestlj  unjust,  since  it  is  pronounced  on  a  question  which 
they  have  themselves  rendered  doubtful  hj  the  discordance  of  their 
claims,  and  which  has  been  referred  as  such  to  the  decision  of  the  arbi- 
trators. Before  they  can  pretend  to  evade  such  a  sentence,  they 
should  prove,  by  incontestible  facts^  that  it  was  the  offspring  of  cor- 
ruption, or  flagrant  partiality. — (Vattel,  book  ii,  ch.  18,  §  229.) 
These  are  just  principles,  and  if  the  award  in  this  case  could  not  have 
been  rejected  consistently  with  them,  then  it  ought  to  have  been 
received. 

The  petitioner  has  urged  that  the  questions  of  law  only,  and  not 
th^  questions  of  fact,  involved  in  the  case,  were  submitted ;  and  that 
the  award  is  not  within  the  submission,  because  the  arbiter  decided 
the  latter  questions.  The  second  article  of  the  treaty  is  as  follows : 
'*  The  high  contracting  parties  not  being  able  to  come  to  an  agree- 
ment upon  the  question  of  public  law  involved  in  the  case  of  the 
American  privateer  brig  *  General  Armstrong,'  destroyed  by  British 
vessels  in  the  waters  of  the  island  of  Fayal,  in  September,  1814,  her 
Most  Faithful  Majesty  has  proposed,  and  the  United  States  of  America 
have  consented,  that  the  claim  presented  by  the  American  government 
in  behalf  of  the  captain,  officers,  and  crew  of  the  said  privateer  should 
be  submitted  to  the  arbitrament  of  a  sovereign,  potentate,  or  chief  of 
some  nation  in  amity  with  both  the  high  contracting  parties."  This 
language  is  too  plain,  it  seems  to  me,  to  admit  of  doubt  as  to  its 
meaning  The  high  contracting  parties  not  being  able  to  come  to 
an  agreement  upon  the  question  of  pvhlic  law  involved  in  the  case, 
agreed  to  submit  the  claim  to  arbitration.  The  claim  involved  ques- 
tions both  of  fact  and  of  law,  and  it  was  impossible  to  decide  the  daim 
without  deciding  the  facts j  as  well  as  the  law  arising  upon  those  facts. 
The  parties  did  not  agree  as  to  the  facta  of  the  case ;  but,  on  the  con- 
trary, the  evidence  submitted  by  them  showed  that  they  disagreed  as 
to  those  facts.  There  could^  however,  be  no  claim  without  facts  ;  and 
if  there  was  no  daim^  there  was  nothing  for  the  arbiter  to  decide. 
Having  the  daim  to  decide,  he  was,  therefore,  obliged  first  to  deter- 
mine the  facta  and  then  the  law  of  the  case.  This  was  the  course 
pursued  by  him ;  and,  in  this  respect,  he  acted  strictly  within  the 
terma  of  the  submission.  It  has  not  been  suggested  that  the  award 
was,  in  any  other  respect,  not  within  the  submission.  The  conclusion 
arrived  at  by  the  arbiter,  in  relation  to  the  facts,  may  not  have  been 
fully  justified  by  the  evidence,  but  it  is  not  so  clearly  erroneous  as  in- 
contestibly  to  show  that  it  was  the  offspring  of  corruption  or  flagrant 
partiality  There  was  conflicting  evidence  upon  the  points  decided ; 
and  although  we  might  think  that  the  preponderance  was  in  favor  ol 
the  claimants,  yet  that  point  is  not  so  clear  as  to  enable  us  to  say  that 
a  different  decision  is  so  manifestly  unjust  that  it  must  necessarily 
have  been  fraudulent.  It  seems  to  me,  therefore,  that  the  award 
could  not  have  been  rejected  by  the  United  States,  without  a  violation 
of  the  public  faith. 

Even,  however,  if  all  the  mismanagement  imputed  to  the  Secretary 
of  State  was  justly  chargeable  upon  him,  it  would  impose  upon  the 
United  States  no  pecuniary  liability  to  the  claimants.  A  government 
is  in  no  respect  an  insurance  company.  It  does  not,  and  cannot, 
guarantee  to  any  persons  the  fidelity  of  any  of  the  officers  whom  it 
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employs.  It  is  not  responsible  for  the  misfeasances,  or  wrongs,  or 
negligences,  or  omissions  of  duty  of  the  officers  employed  in  the  public 
service.  If  the  government  makes  a  contract,  then  it  is  bound  like 
an  individual  to  perform  it,  and  responsible  in  damages  for  a  breach 
of  it.  If,  by  any  unlawful  act  of  its  officers,  the  money  of  the  citizen 
gets  into  its  treasury,  it  is  bound  by  the  highest  principles  of  justioe 
and  morality  to  refund  it.  If,  in  the  exercise  of  the  eminerU  domain, 
a  government  takes  private  property  for  the  public  use,  it  is  bound  to 
make  just  compensation.  8uch  obligations  on  the  part  of  a  govern- 
ment are  essential  to  the  preservation  of  public  morals  and  the  liberties 
of  the  people,  and  dictated  alike  by  the  highest  considerations  of  public 
policy  and  the  principles  of  enlightened  justice.  But  to  render  a 
government  responsible  to  its  own  citizens  for  the  errors,  or  omissions 
of  duty,  or  wrongs  of  its  officers,  would  involve  it  in  endless  embar- 
rassment, and  difficulties,  and  losses,  which  would  be  subversive  of 
the  public  interests. — (Story  on  Agency,  §  319.)  The  exemption  of 
|t  government  from  such  a  responsibility  rests,  not  upon  any  notion 
of  prerogative,  but  upon  considerations  of  public  policy.  In  tbe 
present  state  of  the  world,  a  different  principle  would  be  wholly  im- 
practicable. 

I  have  examined  this  case,  it  will  be  perceived,  in  the  form  in  which 
it  has  been  presented  to  this  Court,  as  a  legal  claim  against  the  United 
States.  I  am  not  at  liberty  to  consider  it  in  any  other  point  of  view. 
It  may  be  true  that  the  claimants  are  entitled  to  relief  on  other 
grounds  ;  but  this  is  a  matter  for  Congress  to  consider,  and  Congress 
will  doubtless  do  justice  to  the  claimants.  My  opinion  is  that)  as 
claimants  of  a  legal  demand,  they  are  not  entitled  to  relief. 


Gilchrist,  C.  J. :  I  adhere  to  the  opinion  formerly  delivered  in  this 
case  as  that  of  a  majority  of  the  Court.  My  opinion  is  now,  as  it  was 
then,  that  the  claimant  is  entitled  to  relief. 

This  case  has  been  pending  before  the  people  and  government  of 
the  United  States,  in  various  forms,  for  more  than  forty-one  years.  It 
has  never,  until  recently,  been  in  a  situation  to  be  thoroughly  argued 
and  investigated  as  a  question  of  law  and  of  fact ;  although,  from  the 
peculiar  circumstances  attending  it,  and  from  the  discussions  in  Con- 
gress, it  has  commanded  the  attention  and  excited  the  interest  of  the 
public.  We  are  now  to  regard  it,  however,  in  its  relation  to  indi- 
vidual rights  and  national  liabilities  ;  and,  in  this  point  of  view,  it 
requires  a  careful  consideration. 

The  case  is  an  interesting  one  in  a  national  point  of  view,  not  onlj 
because  it  relates  to  the  duties  of  neutral  nations  towards  belligerents, 
but  because  it  raises  the  question  how  far  a  belligerent  power  is  liable 
to  its  citizens  for  losses  they  have  suiftained  through  the  neglect  of 
their  government  to  insist  that  the  neutral  nation  shall  perform  its 
obligations.  It  is  also  interesting  as  a  brilliant  illustration  of  the  gal- 
1  antry  and  self-devotion  of  our  countrymen. 
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The  leading  facts  in  the  case  have  been  notorious  to  the  American 
people  for  more  than  forty  years.  On  the  twenty-sixth  day  of  Sep- 
tember, 1814,  the  American  private  armed  brig  G-eneral  Armstrong 
cast  anchor  in  the  port  of  Fayal — a  part  of  the  dominions  of  the 
crown  of  Portugal — to  get  a  supply  of  fresh  water.  In  the  afternooft 
the  British  brig  Carnation,  of  18  guns  ;  the  ship  Bota,  of  38  guns  ; 
and  the  74- gun  ship  Plantagenet,  came  into  the  port,  and  anchored 
about  seven  o'clock.  In  the  evening  four  boats  approached  the  Gen- 
eral Armstrong.  Captain  Beid  repeatedly  hailed  them,  and  warned 
them  to  keep  off.  They  continued  to  approach,  when  he  fired  on  them 
and  killed  and  wounded  several  men.  The  boats  returned  the  fire, 
and  killed  one  man  and  wounded  the  first  lieutenant.  The  British 
then  retreated  ;  and  about  midnight  renewed  the  attack,  with  twelve 
boats  and  about  four  hundred  men,  which  ended  in  their  total  defeat 
with  great  slaughter,  and  the  partial  destruction  of  their  boats.  The 
American  brig  carried  seven  guns,  and  her  crew  amounted  to  ninety 
men.  She  had  two  killed  and  seven  wounded,  while  the  killed  and 
wounded  on  the  part  of  the  British  must  have  been  nearly  two  hundred 
men.  So  great  was  the  loss  that  the  Calypso  sloop-of-war,  which 
arrived  a  few  days  after,  was  sent  home  with  the  wounded  men.  The 
British  commander.  Captain  Lloyd,  finding  this  mode  of  attack  un- 
availing, with  laudable  discretion,  anchored  the  Carnation  close  in 
shore  and  cannonaded  the  brig,  when  her  gallant  defenders,  finding 
it  useless  to  resist  such  an  overwhelming  force,  abandoned  the  vessel, 
and  she  was  then  safely  set  on  fire  by  the  British. 

The  kingdom  of  Portugal  was  neutral,  or  professed  to  be  so,  in  the 
war  between  the  United  States  and  G-reat  Britain,  and  Fayal  was  a 
neutral  port.  Any  violation  of  the  neutrality  of  the  port,  by  either 
of  the  belligerents,  was  a  breach  of  the  law  of  nations.  The  property 
of  belligerents,  when  within  the  neutral  jurisdiction,  is  inviolable. 
It  is  not  lawful  to  make  neutral  territory  the  scene  of  hostility,  or  to 
attack  an  enemy  while  within  it ;  and  if  the  enemy  be  attacked,  or 
any  capture  made  under  neutral  protection,  the  neutral  is  bound  to 
redress  the  injury  and  effect  restitution. — (1  Kent's  Com. ,  417 ;  Vattel, 
b.  3,  ch.  7,  §  132.)  In  the  case  of  the  Twee  Oebroeders,  (3  Rob.,  136,) 
Sir  William  Scott  says  that  no  use  of  a  neutral  territory  for  the  pur- 
poses of  war  is  to  be  permitted.  ''Such  an  act  as  this,"  he  says, 
''  that  a  ship  should  station  herself  on  neutral  territory,  and  send  out 
her  boats  on  hostile  enterprises,  is  an  act  of  hostility  much  too  imme- 
diate to  be  permitted." 

That  there  was  a  violation  of  the  neutrality  of  the  port  of  Fayal, 
by  the  one  party  or  the  other,  is  indisputable.  If  the  party  attacked 
merely  exercised  the  right  of  self-defence,  that  cannot  be  a  cause  of 
complaint  It  is  a  question  of  fact,  to  be  determined  upon  an  exami- 
nation of  the  evidence,  which  party  violated  the  rights  of  the  neutral 
by  attacking  the  other.  Did  the  American  brig,  with  her  seven  gims 
and  ninety  men,  commit  the  folly  of  attacking  the  boats  of  the  British 
squadron,  reinforced  as  their  crews  might  almost  instantly  have  been 
by  many  hundreds  of  men  ;  or  did  the  British  commander,  seeing  the 
brig  lying,  as  he  imagined,  helpless  within  his  grasp,  determine  to 
attack  and  carry  her  at  all  events  ;  and  did  he  pursue  the  course  which 
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any  officer  would  have  adopted  if  his  object  were  to  capture  an  enemy's 
vessel  ?  This,  of  itself,  would,  according  to  Sir  William  Soott,  have 
been  a  violation  of  neutrality.  ^'Suppose/'  he  says,  '*  that  even  if  a 
direct  hostile  use  should  be  required  to  bring  it  within  the  prohibition 
of  the  law  of  nations,  nobody  will  say  that  the  very  act  of  sending 
out  boats  to  effect  a  capture  is  not,  in  itself,  an  act  directly  hostile." 
Chancellor  Kent  says  :  ^^  No  measure  is  to  be  taken  that  will  lead  to 
immediate  violence." — (1  Kent's  Com.,  118.)  Upon  this  point  the 
law  is  clear  and  indisputable. 

The  first  question  that  presents  itself  is  a  question  of  fact,  and  that 
is,  whether,  in  this  transaction,  the  British  or  the  Americans  were  the 
aggressors.     More  than  forty-one  years  have  elapsed  since  the  affair 
happened.     We  are  not,  however,  forced  to  depend  upon  the  testi- 
mony of  witnesses  given  for  the  first  time  after  so  long  a  period,  and 
from  the  credit  of  which,  time  and  the  failure  of  memory  might  prop- 
erly require  us  to  make  some  deduction.     We  have  the  statements 
of  those  who  were  actors  in  the  transaction,  made  at  the  time  of  its 
occurrence,  and  with  every  opportunity  of  knowing  the  truth.     It  is 
agreed  by  the  counsel  on  both  sides  that  the  facts  and  the  law  are  now 
both  before  us,  and  the  various  questions  in  the  case  have  been  argued 
with  a  skill  and  ability  that  leave  nothing  to  be  desired.     I  shall  en- 
deavor to  examine  the  evidence,  irrespective  of  the  consideration  that 
the  United  States  and  Great  Britain  were  then  at  war,  and  of  any 
national  feeling  that  might  be  excited  by  the  sanguinary  conflict  that 
took  place  in  the  harbor  of  Fayal.     I  shall  examine,  in  the  first  place, 
the  testimony  of  the  witnesses,  both  American  and  English,  who  were 
actors  in  the  transaction. 

On  the  27th  day  of  September,  1814,  Samuel  C.  Reid,  the  captain 
of  the  Armstrong  ;  Frederick  A.  Worth,  the  first  lieutenant ;  Robert 
Johnson,  third  lieutenant ;  Benjamin  Starks,  sailingmaster ;  John 
Brosnaham,  surgeon  ;  Robert  E.  Allen,  captain  of  marines  ;  Thomas 
Parsons,  James  Davis,  Eliphalet  Sheffield,  and  Peter  Tyson,  prize 
masters  of  the  brig,  made  oath  before  Mr.  Dabney,  the  American  con- 
sul for  the  Azores,  to  a  declaration  and  protest,  the  material  parts  of 
which  are  as  follows :  '^  That  he  (Reid)  sailed  in  and  with  said  brig 
from  the  port  of  New  York,  on  the  ninth  day  of  September  last  past, 
well  found,  staunch,  and  strong,  and  manned  with  ninety  officers 
and  men,  for  a  cruise  ;  that  nothing  material  happened  on  the  passage 
to  this  island,  until  the  twenty-sixth  instant,  when  she  cast  anchor 
in  this  port,  soon  after  twelve  o'clock  at  noon,  with  a  view  to  get  a 
supply  of  fresh  water  ;  that  during  the  said  afternoon  his  crew  were 
employed  in  taking  on  board  water,  when  about  sunset  of  the  same 
day  the  British  brig-of-war  Carnation,  Captain  Bentham,  appeared 
suddenly,  doubling  round  the  northeast  point  ot  this  port ;  she  was 
immediately  followed  by  the  British  ship  Rota,  of  thirty-eight  guns. 
Captain  P.  Somerville  ;  and  the  seventy-four  gun  ship  Plantagenet, 
Captain  Robert  Lloyd  ;  which  latter,  it  is  understood,  commanded 
the  squadron.  They  all  anchored  about  seven  o'clock  p.  m.,  and 
soon  after,  some  suspicious  movements  on  their  part,  indicating  an 
intention  to  violate  the  neutrality  of  the  port,  induced  Captain  Reid 
to  order  his  brig  to  be  warped  inshore,  close  under  the  guns  of  the 
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castle ;   that  in  tlie  act  of  doing  so  foar  boats  approached  his  vessel, 
£lled  with  armed  men.     Captain  Beid  repeatedly  hailed  them,  and 
warned  them  to  keep  off,   which  they  disregarding,  he  ordered  his 
men  to  fire  on  them,  which  was  done,  and  killed  and  wounded  several 
men.     The  boats  returned  the  fire  and  killed  one  man,  and  wounded 
the  first  lieutenant ;  they  then  fled  to  their  ships  and  prepared  for  a 
second  and  more  formidable  attack.     The  American  brig,  in  the  mean- 
time, was  placed  within  half-cable's  length  of  the  shore,  and  within 
half-pistol  shot  of  the  castle.     Soon  after  midnight,  twelve,  or  as 
some  state,  fourteen  boats,  supposed  to  contain  nearly  four  hundred 
men,   with   small  cannon,  swivels,  blunderbusses,   and  other  arms, 
made  a  violent  attack  on  said  brig,  when  a  severe  conflict  ensued, 
which  lasted  near  forty  minutes,  and  terminated  in  the  total  defeat 
and  partial  destruction  of  the  boats,   with  an  immense  slaughter  on 
the  part  of  the  British.     The  loss  of  the  Americans  in  the  action  was 
one  lieutenant  and  one  seaman  killed,  and  two  lieutenants  and  five 
seamen  wounded.     At  daybreak  the  brig  Carnation  was  brought  close 
in,  and  began   a   heavy  cannonade  on  the   American   brig,   when 
Captain  Beid,  finding  further  resistance  unavailing,  abandoned  the 
vessel,  after  partially  destroying;  her,  and  soon  after  the  British  set 
her  on  fire.     The  said  Captain  Keid,  therefore,  desires  me  to  take  his 
protest,  as  he  by  these  presents  does  most  solemnly  protest,  against 
the  said  Lloyd,  commander  of  the  said  squadron,   and  against  the 
other  commanders  of  the  British   ships   engaged  in   this  infamous 
attack  on  the  said  vessel,  when  lying  in  a  neutral,  friendly  port ;  and 
the  said  Captain  Beid  also  protests  against  the  government  of  Por- 
tagalj  for  their  inability  to  protect  and  defend  the  neutralitv  of  this 
their  port  and  harbor  ;   as  also  against  all  and  other  state  or  states, 
person  or  persons,  whom  it  now  doth  or  may  concern,  for  all  losses, 
costs,  and  damages  that  have  arisen  or  may  arise  to  the  owners,  officers, 
and  crew  of  the  said  brig  General  Armstrong,  in  consequence  of  her 
destruction,  and  the  defeat  of  her  cruise,  in  the  manner  aforesaid." 

It  will  be  perceived  that  Captain  Beid  and  his  officers  state  that 
some  suspicious  movements,  indicating  an  intention  to  violate  the 
neutrality  of  the  port,  induced  Captain  Beid  to  order  his  brig  to  be 
warped  inshore,  close  under  the  guns  of  the  castle  ;  '^  that  in  the  act 
of  doing  so,  four  boats  approached  his  vessel  filled  with  armed  men. 
Captain  Beid  repeatedly  hailed  them,  and  warned  them  to  keep  off, 
which  they  disregarding,  he  ordered  his  men  to  fire  on  them,  which 
was  done,  and  killed  and  wounded  several  men.  The  boats  returned 
the  fire,  and  killed  one  man  and  wounded  the  first  lieutenant." 

Here  ten  witnesses,  upon  whose  veracity  no  imputation  has  been 
cast,  and  who  had  the  means  of  observation,  give  an  account  of  a 
transaction  which  happened  under  their  own  eyes,  and  in  which  they 
took  a  part. 

On  the  other  side  is  the  deposition  of  Lieutenant  Bobert  Fausset, 
sworn  to  on  the  27th  of  September,  1814,  before  the  British  consul 
at  Fayal,  who  states  that,  ^^  on  Monday,  the  26th  instant,  about  eight 
o'clock  in  the  evening,  he  was  ordered  to  go  in  the  pinnace  or  guard- 
boat,  unarmed,  on  board  his  Majesty's  brig  Carnation,  to  know  what 
armed  vessel  was  at  anchor  in  the  bay,  when  Captain  Bentham^  of 
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said  brig,  ordered  him  to  inquire  of  said  vessel^  which,  by  informa- 
tion,  was  said  to  be  a  privateer.  When  said  boat  came  near  the 
privateer,  ^  they  hailed  to  say  the  Americans,'  [which  probably  should 
be  ^  the  Americans  hailed/]  and  desired  the  English  boat  to  keep 
off,  or  they  would  fire  into  her  ;  upon  which  Mr.  Fausset  ordered  his 
men  to  back  astern,  and  with  a  boat-hook  was  in  the  act  of  so  doing, 
when  the  Americans,  in  the  most  wanton  manner,  fired  into  the  said 
English  boat,  killed  two  and  wounded  seven,  some  of  them  mortally; 
and  this,  notwithstanding  said  Fausset  frequently  called  out  not  to 
murder  them,  that  they  struck  and  called  for  quarters.  Said  Fausset 
solemnly  declared  that  no  resistance  of  any  kind  was  made,  nor  could 
they  do  it,  not  having  any  arms,  nor,  of  course,  sent  to  attack  said 
vessel.  Also,  several  Portuguese  boats,  at  the  time  of  said  unpre- 
cedented attack,  were  going  ashore,  which,  it  seems,  were  said  to  be 
armed." 

This  deposition  is  said,  in  the  letter  of  Count  Tojal  to  Mr.  Hopkins, 
of  September  29,  1849,  to  be  ^^  confirmed  under  oath  by  the  master 
and  one  seaman  of  that  barge." 

The  contradictions  are,  that  the  protest  says  the  boats  were  armed, 
while  Fausset  says  they  were  unarmed  ;  the  protest  says  the  fire  was 
returned,  while  Fausset  says  they  made  no  resistance  ;  the  protest 
says  four   boats  approached  the   brig,    while   Fausset  says    he  ap- 

Sroached  with  the  pinnace  only  ;  the  protest  says  that  the  boats 
isregarded  the  warning  o.f  Captain  Beid  to  keep  off,  and  that  then 
he  fired  ;  Fausset  says  that  upon  being  ordered  to  keep  off  he  ordered 
his  men  to  back  astern,  and  was  in  the  act  of  doing  so  when  the 
Americans  fired.  Upon  all  these  matters,  there  is  the  testimony  of 
ten  witnesses  from  the  brig,  against  three  from  the  boat ;  and  of 
course  the  weight  of  evidence  is  decidedly  in  favor  of  the  Americans, 
admitting  all  the  witnesses  to  have  been  equally  honest,  and  to  have 
possessed  equal  opportunities  for  knowing  the  truth. 

Now  upon  this  evidence,  derived  as  it  is  from  the  actors  in  the 
transaction,  who  are  the  very  best  sources  of  information,  no  intelli- 
gent jury  could  doubt  for  a  moment  that  the  statements  in  the  protest 
were  proved.  They  would  find  the  facts  to  be,  as  I  do,  that  four 
armed  boats  approached  the  bri^  ;  that  they  were  hailed  and  ordered 
to  keep  off  or  they  would  be  ured  into  ;  that  they  disregarded  the 
warning  ;  that  the  Americans  then  fired  and  killed  some  of  their  men  ; 
that  they  returned  the  fire,  and  killed  one  man  and  wounded  the  first 
lieutenant.     These  facts  I  find  to  be  proved  by  the  evidence 

But  there  are  some  statements  in  Fausset's  deposition,  which,  to 
say  the  least,  are  singular,  and  which  cast  some  doubt  upon  the  entire 
correctness  of  his  story.  It  appears  from  his  deposition  that  the 
British  knew  that  the  brig  was  an  *' armed  vessel,"  and,  "by  infor- 
mation, was  said  to  be  a  privateer."  He  says  that  ''  he  was  ordered 
to  go  in  the  pinnace  or  guard-boat,  urwrnrmd^'*  to  the  Carnation,  to 
know  what  vessel  it  was  ;  and  the  captain  ordered  him  to  inquire  of  the 
brig.  Now^  it  is  singular,  that  in  the  evening,  in  a  time  of  war,  the 
commodore  of  a  British  squadron  should  be  so  particular  as  to  order 
the  boat  to  be  unarmed^  and  still  more  singular  that  Captain  Bentham 
should,  at  such  a  time^  order  an  unarmed  boat  to  approach  a  vessel 
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which  he  knew  to  be  armed,  and  supposed  to  be  a  privateer,  and  prob- 
ably an  American  privateer.  It  was  not  by  sending  out  unarmed 
boats,  under  such  circumstances,  that  British  naval  officers  attained 
for  their  country,  and  so  long  exercised,  the  sovereignty  of  the  seas  ; 
and  the  British  officers,  of  forty  years  ago,  were  not  trained  in  a 
school  that  would  tolerate  such  negligence.  It  is  singular,  also,  that 
Fausset,  who  was  sent  to  inquire  '^  what  armed  vessel  was  at  anchor," 
did  not  hail  the  brig  at  all ;  but,  instead  of  lying  off  at  a  proper  distance 
and  hailing  the  brig,  he  was  so  near,  when  the  Americans  hailed /imy 
that  he  says  he  backed  his  boat  astern  with  a  boat-hook!  If  he  went 
there  in  his  unsuspecting  simplicity  merely  to  procure  information, 
was  it  necessary  for  him,  in  that  quiet  bay,  and  that  moonlight  night, 
to  run  his  boat  directly  against  the  vessel's  side?  Could  he  not  have 
laid  off  a  hundred  feet  from  the  brig,  too  far  to  board  her,  but  near 
enough  to  get  an  answer  to  his  question?  His  story  is  entirely  incon- 
sistent with  the  position  that  he  desired  only  to  know  what  vessel  she 
was,  and  strongly  confirms  the  assertion  in  the  protest,  both  that 
Captain  Beid's  warning  was  disregarded  and  that  the  boat  returned 
the  fire.  It  is  difficult  to  understand  the  purpose  of  Fausset's  allu- 
sion to  the  Portuguese  boats,  which,  '^at  the  time  of  the  attack,  were 
going  ashore,  which,  it  seems,  were  said  to  be  armed,"  unless  it  be  to 
intimate  that  Captain  Beid  mistook  Portuguese  armed  boats  going 
ashore  for  English  armed  boats  about  to  attack  his  vessel.  The  Por- 
tuguese boats  had  nothing  to  do  with  the  affair  ;  this  is  the  only  allu- 
sion to  them,  and  the  fact  of  their  presence  in  the  bay  is  wholly 
immaterial.  It  may  be  added  that  Fausset  says  more  than  that  the 
boat  was  unarmed,  from  which  it  might  be  inferred  that  it  was  un- 
armed for  an  assault  merely  ;  for  he  says  that  '^  no  resistance  of  any 
kind  was  made,  nor  could  they  do  it,  not  having  any  arms."  He  thus 
makes  the  condition  of  his  boat  so  extremely  defenceless,  that  his 
story  fails  to  carry  conviction  with  it. 

But  it  is  said  the  Americans  fired  the  first  shot,  and  were  conse- 
quently the  aggressors.  That  they  fired  the  first  shot  is  clear,  but 
the  consequence  does  not  follow  that  by  so  doing  they  were  the  ag- 
gressors. Sir  William  Scott  says,  3  Bob.,  136,  ^^  that  a  ship  should 
station  herself  on  neutral  territory,  and  send  out  her  boate  on  hostile 
enterprises,  is  an  act  of  hostility  much  too  immediate  to  be  permitted. ' ' 
That  the  British  did  send  out  their  boats  on  a  hostile  enterprise^  is,  I 
think,  too  clear  to  admit  of  a  doubt.  What,  then,  was  Captain  Beid 
to  do  in  the  face  of  the  moral  certainty  that  the  British  were  deter- 
mined to  capture  his  vessel  ?  Was  he  to  permit  them  to  come  on 
board  ;  to  surrender  the  brave  men  who  looked  to  him  for  an  example, 
to  be  carried  to  the  prison  at  Dartmoor,  or  to  be  compelled  to  serve 
against  their  countrymen  in  an  English  frigate  ?  Was  he  not  rather 
to  obey  the  dictate  alike  of  common  sense  and  military  honor,  that  in 
doubtful  emergencies  it  is  safer  and  nobler  to  fight  than  to  retreat ; 
and,  beyond  all  this,  had  he  not  a  right,  upon  every  principle  that 
should  animate  a  commander,  having  done  all  that  prudence  and  dis- 
cretion could  ask  for,  to  strike  one  blow  in  defence  of  his  ship  ?  I 
have  entirely  mistaken  the  extent  of  the  right  of  self-defence,  if  both 
law  and  reason  did  not  justify  him  in  firing  upon  the  English  boats. 


172  BRIG  OENEBAL  ARMSTBONG. 

But,  even  in  the  absence  of  direct  evidence,  the  presumption  that 
the  boats  were  armed,  and  that  the  intention  was  hostile,  is  extremely 
strong.  We  were  at  war  with  England.  When  the  British  squadron 
came  into  the  port  and  discovered  the  American  brig,  it  was  well 
understood  that  all  the  vessels  present  were  ships  of  war.  It  is 
absurd  to  say  that  these  four  boats  were  sent  merely  to  reconnoitre 
the  brig.  Such  a  force  was  entirely  unnecessary  for  that  purpose. 
Such  a  thing  was  never  heard  of  as  that,  in  the  evening,  in  time  of 
war,  a  naval  commander  would  approach  a  vessel,  which  he  did  not 
know  to  be  friendly,  with  four  boats  filled  with  unarmed  men.  And 
even  if  Fausset's  statement  be  assumed  to  be  correct,  and  one  boat 
only  approached  the  brig,  it  is  extremely  improbable  that,  if  bis  boat 
were  unarmed,  and  his  intentions  were  friendly,  he  would,  without 
hailing  the  brig,  have  come  sufficiently  near  to  her  to  reach  her  with 
a  boat-hook,  when  it  was  just  as  easy  to  ascertain  what  vessel  she 
was  without  coming  so  near  as  to  excite  suspicion.  Especially  would 
he  have  been  cautious  not  to  come  too  near,  when,  as  the  protest 
states,  '^  Captain  Reid  repeatedly  hailed  them  and  warned  them  to 
keep  off."  It  is  also  worthy  of  remark  that  Fausset's  deposition, 
made  on  the  2'7th  of  September,  1814,  was  not  produced  until  thirty- 
five  years  afterwards,  when  it  first  made  its  appearance,  on  the 
29th  of  September,  1849,  in  the  letter  of  Count  Tojal  to  Mr.  Hop- 
kins. It  is  singular,  too,  that  a  new  and  entirely  different  version 
of  the  transaction  is  given  in  the  letter  of  Seiior  De  Castro  to  Mr. 
Barrow,  of  the  3d  of  August,  1843,  in  which  he  says,  '^  it  is  affirmed, 
on  the  part  of  Great  Britain,  that  they  (the  boats^  only  carried  in- 
offensive men,  who  were  going  ashore  from  their  snips  on  duty,  and 
that  they  casually  met  the  American  brig  when  she  was  preparing  to 
leave  the  port  of  Fayal."  It  is  enough  to  say  of  this  statement  that 
it  directly  contradicts  Fausset's  deposition,  and  that  both  cannot  be 
true. 

In  addition  to  the  positive  evidence  and  the  presumptions,  there  are 
also  the  contemporary  declarations  of  the  official  persons  at  the 
island. 

Mr.  Dabney,  the  American  consul  at  Fayal,  in  his  official  note  to 
the  governor  of  the  Azores,  dated  at  nine  o'clock  in  the  evening  of 
the  26th  of  September,  1814,  says :  **  In  violation  of  the  neutrality, 
&c  ,  the  ships-of-war  of  his  Britannic  Majesty,  now  lying  in  this  port 
lately  ordered  four  or  five  armed  boats  to  surprise  and  carry  off  the 
American  armed  schooner  General  Armstrong.  ♦  *  *  The  boats 
were  repulsed,  but  a  new  and  more  formidable  attack  is  now  feared," 
&c.  On  the  28th  of  September,  1814,  the  governor  of  the  Azores, 
Elias  Jose  Biberio,  states  in  his  despatch  to  his  government  as  follows  : 
"  We  are  now,  for  the  first  time,  made  witnesses  to  a  horrible  and 
bloody  combat,  occasioned  by  the  madness,  pride  an  arrogance  of  an 
insolent  British  officer,  who  would  not  respect  the  neutrality  main- 
tained by  Portugal  in  the  existing  contest  between  his  Britannic 
Majesty  and  the  United  States  of  America." 

He  also  says :  ^^  I  learned  that  a  boat  had  been  sent  from  the  British 
ships-of-war  to  examine  the  privateer,  and  on  its  return  three  others 
had  been  sent  armed,  and  that  the  captain  of  the  privateer,  not  wishing 
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to  allow  them  to  come  on  board  of  his  vessel,  a  fire  was  begun  on 
both  sides." 

The  governor  then  states  that  he  desired  a  conference  with  the 
British  commander,  that  he  ''  might  dissuade  him,  if  he  were  a  reason- 
able man,  from  continuing  the  hostilities  begun  so  insolently,  and 
repeated,  to  the  scandalous  contempt  of  the  law  of  nations." 

tie  further  says  that  he  conceives  the  British  commander  ^^was 
aware  of  the  great  evil  done  by  his  hostile  expeditions  in  a  port  not 
only  neutral,  but  moreover,  belonging  to  an  old  friend  and  ally  of  his 
nation  ;"  and  that  he  wishes  to  show  him  his  ^^  resentment  on  account 
of  the  insults  committed  by  him;"  nor  did  he  consider  his  invitation 
to  visit  his  ship  '*  either  proper  or  decorous." 

The  British  commander,  in  answer  to  a  request  by  the  governor  that 
he  would  respect  the  neutrality  of  the  port,  states,  on  the  26th  of 
September,  ^Hhatone  of  the  boats  of  his  Britannic  majesty's  ship 
under  my  command  was,  without  the  slightest  provocation,  fired  on 
by  the  American  schooner  General  Armstrong,  in  consequence  of 
which  two  men  were  killed  and  seven  were  wounded  ;  and  that  the 
neutrality  of  the  port,  which  I  had  determined  to  respect,  has  been 
thereby  violated.  In  consequence  of  this  outrage,  I  am  determined 
to  take  possession  of  that  vessel.  To  this  the  governor  replied :  '^  I 
must,  however,  assure  you,  sir,  that  from  the  accounts  which  I  have 
received,  it  is  certain  that  the  British  boats  were  the  first  to  attack 
the  American  schooner." 

It  appears,  also,  from  the  diplomatic  correspondence,  that  the  United 
States  always  asserted,  and  that  Portugal  for  a  long  time  admitted, 
that  the  British  were  the  aggressors,  and  that  there  was  a  just  claim 
against  Portugal. 

In  the  letter  of  the  Marquis  d'Aguiar,  the  minister  of  foreign 
affikirs,  to  Lord  Strangford,  the  British  minister,  of  December  22, 
1814,  he  speaks  of  ''  the  outrageous  manner  in  which  that  commander 
violated  the  neutrality  "^  *  by  audaciously  attacking  the  American 
privateer  "  and  of  ^^  the  base  attempt  of  the  British  commander,  at 
the  time  he  commenced  the  unprovoked  attack  on  the  American  pri* 
vateer,  to  attribute  those  violent  measures  to  the  breaking  the  neu- 
trality on  the  part  of  the  Americans  in  the  first  instance." 

He  states,  also,  that  the  Prince  Regent  had  ^'  directed  the  minister 
at  London  "^  "^  to  require  satisfaction  and  indemnification  not  only 
for  his  subjects,  but  for  the  American  privateer,  whose  security  was 
guarantied  by  the  safeguard  of  a  neutral  port." 

Mr.  Sumter,  the  American  minister  at  Bio,  in  his  letter  of  January 
1,  1816,  to  the  Marquis  d'Aguair,  speaks  of  reparation  to  the  Prince 
Begent  of  Portugal,  for  so  ^'  rude  and  degrading  an  attack  upon  his 
sovereign  authority." 

In  his  letter  to  Mr.  Sumter,  the  Marquis  speaks  of  '^  the  manifest 
violation  of  his  territory  (by  the  British)  in  the  infringement  of  its 
neutrality." 

In  Monroe's  letter,  of  the  3d  of  January,  1816,  to  Mr.  Sumter,  he 
says :  '  ^  The  growing  frequency  of  similar  outrages  on  the  part  of 
Great  Britain  renders  it  more  than  ever  necessary  for  the  government 
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of  the  United  States  to  exact  from  nations  in  amity  with  them  a  rigid 
fulfilment  of  all  the  obligations  which  a  neutral  character  imposes." 

On  the  14th  of  March,  1818,  Mr.  Adams,  in  a  letter  to  the  Portu- 
guese minister  at  Washington,  said  :  "  It  is  hoped  your  government 
will,  without  further  delay,  grant  to  the  sufferers  by  that  transaction 
the  full  indemnity  to  which  they  are  by  the  laws  of  nations  entitled." 

In  the  letter  of  Mr.  Dickins,  the  Acting  Secretary  of  State,  of  the 
20th  of  May,  1835,  to  Mr.  Kavanagh,  the  American  charge  at  Lisbon, 
he  says :  ''The  Portuguese  authorities  at  that  place  having  failed  to 
afford  to  this  vessel  the  protection  to  which  she  was  entitled  in  a 
friendly  port,  which  she  had  entered  as  an  asylum,  the  government 
is  unquestionably  bound  by  the  law  of  nations  to  make  good  to  the 
sufferers  all  the  damages  sustained  in  consequence  of  the  neglect  of 
so  obvious  and  acknowledged  a  duty." 

Mr.  Kavanaugh  states  to  Mr.  Forsyth,  from  Lisbon,  on  the  30th  of 
January,  1836  :  *'It  appears  that  the  British  commander  alleged  at 
the  time  that  the  crew  of  the  General  Armstrong  had  provoked  the 
first  attack  by  firing  into  his  boats  ;  but  the  protest  made  and  signed 
on  the  27th  of  September,  1814,  by  Captain  Beid  and  all  his  officers, 
and  corroborating  circumstances,  disprove  this  allegation."  He 
repeats  his  demand  for  indemnity  in  his  letter  of  the  17th  of  February, 
1837,  to  the  Portugese  minister  of  foreign  afihirs. 

In  his  despatch  to  Mr.  Forsyth,  of  the  18th  of  March,  1837,  he  states 
that  he  had  had  an  interview  with  the  minister,  who  "spoke  of  the 
claim  as  one  which  at  present  could  not  be  considered  admissible  ;" 
and  who  said  that  'Hhe  Portuguese  force  at  Fay al  was  altogether 
incompetent  to  protect  the  privateer  against  the  assailants." 

On  the  15th  of  January,  1842,  Mr.  Webster  wrote  to  Mr.  Barrow, 
concerning  the  claim :  "Its  justness,  I  believe,  has  never  been  denied. ' ' 
And  Mr.  Barrow  makes  the  same  statement  in  his  letter  of  May  25, 
1842,  to  the  Portuguese  minister  of  foreign  affairs.  Mr.  Webster  in 
his  letter  to  Mr.  Barrow  of  the  18th  August,  1842,  speaking  of  this 
claim  and  of  that  of  James  Hall,  says:  "Both  of  these  claims  are 
regarded  as  lust  by  this  government,  and  will  not  be  relinquished 
under  the  objections  heretofore  made  to  them  by  the  Portuguese  gov- 
ernment, which  are  entirely  unsatisfactory." 

Mr.  Barrow,  in  his  letter  of  February  20,  1843,  to  Mr.  Webster, 
says:  "The  pretexts  for  delay  in  the  two  former  cases  (the  General 
Armstrong  and  James  Hall)  are  of  a  very  frivolous  character,  and  such 
will  continue  to  be  given,  I  am  convinced,  until  a  very  decided  tone 
is  assumed  by  our  government."  On  the  20th  of  March,  1843,  he 
writes:  "There  has  been  from  the  first  a  manifest  disposition,  I  might 
say  determination,  on  the  part  of  the  Portug^uese  government  *  *  * 
to  avoid  the  liability  to  which  they  are  su^'ect  by  the  law  of  nations 
in  the  case  of  General  Armstrong." 

Such  are  the  contemporary  declarations  of  witnesses  who  saw  the 
transaction  ;  the  indignant  remonstrance  of  the  governor  of  the  Azores; 
the  admissions  of  the  Portuguese  government  of  the  existence  of  a 
claim  on  our  part,  contained  in  their  demand  for  an  indemnity  from 
England  on  account  of  the  loss  of  the  brig,  and  the  repeated  asser- 
tions of  our  government  of  a  violation  of  the  neutrality  by  the  British. 
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Until  the  4th  of  Angast,  1843,  there  had  been  no  denial,  but  an  ad- 
mission of  the  justice  of  this  claim  upon  them.  But  on  that  day  the 
Portuguese  minister,  in  a  letter  to  Mr.  Barrow,  says:  ''The  accounts 
all  agree  that  the  American  brig,  under  the  pretext  that  four  boats 
from  the  said  British  vessels  were  approaching  her,  fired  upon  them, 
killing  some  of  the  men  and  wounding  others.  ♦  *  *  It  is,  how- 
ever, an  undeniable  fact  the  first  shot  came  from  the  American  brig, 
thtis  evidently  constituting  her  the  aggressor,  and  a  violator  of  the  neu- 
trality of  the  port  of  a  friendly  nation.'' 

Now  the  Portuguese  minister  must  be  presumed  to  have  read  the 
evidence  on  the  subject  concerning  which  he  thought  fit  to  write  a 
letter,  and  his  most  extraordinary  declaration  that  all  the  accounts 
agreed  that  the  American  brig  was  the  aggressor,  must  have  been 
made  in  the  face  of  the  letter  of  the  governor  of  the  Azores  ot  the 
27'th  of  September,  1814,  that  it  was  "  certain  that  the  British  boats 
were  the  first  to  attack  the  American  schooner;"  and  of  his  other 
expressions  of  indignation  at  the  conduct  of  the  British.  Whatever 
it  arose  from,  whether  from  an  inability  to  appreciate  the  evidence,  a 
disposition  to  procrastinate,  or  an  unwillingness  to  offend  the  British 
government,  its  incorrectness  is  manifest.  It  may  be  remarked,  that 
among  the  published  documents  are  to  be  found  allusions  to  the  influ- 
ence of  the  British  minister  in  hindering  the  payment  of  this  claim 
by  Portugal.  It  is  singular  indeed  that  the  Portuguse  government 
should  not  have  discovered  that  the  evidence  proved  the  Americans  to 
have  been  the  aggressors  until  twenty-nine  years  had  elepsed  since 
the  affair,  and  until  the  production  of  Fausset's  deposition,  which 
had  slumbered  in  obscurity  during  that  period.  That  the  British 
government  felt  an  interest  in  the  matter,  appears  from  Mr  Clayton's 
speech  in  the  Senate,  on  the  26th  of  January,  1855.  He  says  that 
the  British  minister  '* desired  to  confer  with  me,  on  one  occasion,  in 
regard  to  the  matter,  but  I  declined  any  conference  with  him  on 
the  subject.  I  thought  the  British  government  had  no  right  to 
interfere  " 

The  governor  of  Fayal  made  no  complaint  that  the  Americans  had 
violated  the  neutrality  of  the  port.  That  discovery,  as  has  been 
stated,  remained  to  be  made  by  the  Portuguese  minister  in  1843.  The 
governor  did,  however,  complain  of  Captain  Lloyd,  and  remonstrated 
against  his  proceedings ;  and  even  the  minister,  in  his  letter  of 
August  3,  1848,  says,  that  '^  the  government  of  his  Britannic  ma- 
jesty, appreciating  the  rashness  with  which  his  officers  acted  in  a 
neutral  port  against  said  brig,  had  no  hesitation  in  apologizing  to  the 
Portuguese  government."  This  statement,  however,  was  denied  by 
the  British  government,  as  appears  from  the  letter  of  Count  Tojal  to 
Mr.  Clay,  of  the  15th  of  May,  1850.  It  does  not  appear  to  be  neces- 
sary to  settle  the  question  of  veracity  between  them. 

Considering  it  then  as  proved,  that  the  British  wer?  the  aggressors, 
the  question  arises  whether  it  was  the  duty  of  Portugal,  according 
to  the  law  of  nations,  to  make  pecuniary  compensation  for  the  dam- 
ages sustained  by  the  injured  party. 

Upon  this  point  the  opinion  of  the  government  of  the  United  States, 
as  expressed  through  the  various  Secretaries  of  State,  is  entitled  to 
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much  weight.  That  Portugal  was  bound  to  pay  the  damages  sus- 
tained, is  asserted  by  Mr.  Monroe,  Mr.  Adams,  Mr.  Forsyth,  Mr. 
Upshur,  Mr.  Webster,  and  Mr.  Clayton.  Mr.  Forsyth,  in  his  letter 
of  September  21,  1836,  instructs  Mr.  Kavanagh  to  '' demand  from 
the  Portuguese  authorties  the  highest  amount  of  damages  which  in 
your  judgment  a  prudent  and  conscientious  man  would  feel  himself 
justified  in  asking,  were  he  prosecuting  his  own  claim."  The  same 
instructions  are  given  to  Mr.  Clay  in  Mr.  Clayton's  letter  of  March 
8,  1850. 

It  is  doing  the  eminent  men  who  have  occupied  the  responsible 
position  of  Secretary  of  State  great  injustice  to  assert  that  when  they 
alleged  that  Portugal  was  liable  in  damages,  they  did  not  expre^ 
their  honest  convictions,  but  condescended  to  the  position  of  an  ad- 
vocate. They  had  no  temptation  to  say  what  they  did  not  believe. 
The  claim  was  not  made  a  party  question,  nor  did  it  have  any  con- 
nexion with  party  politics.  There  was  no  call  upon  them  to  hazard 
their  reputation  as  statesmen  and  jurists,  upon  a  position  which  they 
do  not  believe  to  be  tenable. 

But  the  case  of  Portugal  is  attempted  to  be  put  on  the  ground  that 
she  was  unable  to  protect  her  neutrality. 

To  this  position  there  are  two  answers.  In  Count  Tojal's  letter  of 
March  9,  1850,  to  Mr.  Clay,  he  says  that  *'  no  neutral  is  obliged  to 
give  pecuniary  indemnification  for  damages  and  material  losses  that 
may  have  been  caused  in  its  ports  by  one  belligerent  to  another,  onoe 
it  can  be  shown  that  it  has  used  all  the  means  at  its  disposal  to  give 
protection." 

The  answer  to  this  is  thus  strongly  put  by  Mr.  Clay,  in  his  letter 
to  Count  Tojal,  of  March  15,  1850.  He  says:  "What  were  the 
means  in  her  power  ?  She  had  the  physical  power  of  more  than  one 
hundred  regular  soldiers,  some  artillery,  a  fort,  the  power  of  the  popu- 
lation of  Fayal,  about  thirty  American  seamen  who  requested  to  be 
allowed  to  defend  their  brethren,  great  advantage  of  position,  and 
the  immense  moral  power  of  right  against  wrong ;  these  were  the 
means  she  had.  Did  she  use  all  or  any  of  them  to  protect  and  defend 
the  privateer?  Confessedly  she  did  not ;  she  even  went  beyond  mere 
failure  to  defend  or  protect,  when  she  prevented  the  American  seamen 
from  rendering  whatever  assistance  was  in  their  power.  And  if  she 
did  not  use  (M  these  means^  is  it  not  clear  from  his  excellency's  own 
argument  that  she  is  bound  to  indemnify  ?" 

The  whole  tenor  of  the  despatch  of  the  governor  of  the  Azores,  of 
the  28th  of  September,  1814,  shows  that  he  used  no  means  whatever 
with  the  British  commander  but  expostulation.  Although  indignant 
at  the  outrage  upon  the  sovereignty  of  Portugal,  the  despatch  needs 
only  a  careful  perusal  to  make  it  apparent  that  the  governor  was 
paralyzed  by  the  position  in  which  he  stood,  and  that  he  had  no  firm- 
ness. He  seems  to  take  credit  to  himself  for  refusing  to  consent  that 
the  American  seamen  might  aid  in  defending  the  brig,  for  taking 
away  from  the  Americans,  as  they  came  ashore,  their  swords  and  pis- 
tols, and  for  the  energetic  feat  of  ordering  the  standard  not  to  be 
hoisted  over  the  castle  the  next  morning  to  show  his  resentment  at 
the  conduct  of  the  British.     He  mentions^  also,  his  decided  act,  in 
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seizing  two  American  seamen,  who^  during  a  funeral,  ^^  gave  shouts 
of  joy  on  account  of  the  fight  and  retreat  in  which  these  officers  lost 
their  lives."  All  these  might  have  heen  very  hold  and  gallant  acts, 
but,  unfortunately  for  him,  his  own  government  did  approve  of  his 
conduct.  The  Marquis  d' Aguiar,  the  Portuguese  minister  of  foreign 
affairs,  in  his  letter  to  Lord  Strangford,  of  the  22d  of  December,  1814, 
says,  that  if  it  were  not  ibr  the  idea  that  he  desired  to  protect  the 
inhabitants  from  the  ravages  which  the  British  commander  would  not 
have  failed  to  inflict,  '^  the  censurable  moderation  of  the  governor  dur- 
ing these  outrages  would  have  induced  his  Royal  Highness  to  have 
inimediately  caused  a  process  to  have  been  instituted  for  the  punish- 
ment of  that  officer."  The  question  is  not  whether  Portugal  was  a 
stronger  or  a  weaker  nation  than  Great  Britain.  It  is  simply 
whether,  at  Fayal,  and  under  the  existing  circumstances,  the  governor 
did  what  his  duty  required  of  him  as  an  officer  of  a  neutral  nation  ; 
and  his  government  answered  that  question  by  saying  that  he  didTioi 
do  his  duty.  With  these  facts  and  admissions,  it  is  almost  idle  to  say 
that  Portugal  was  not  bound  to  make  indemnity,  because  she  was 
weak.  Bynkershoeck  says :  "  If  it  be  the  duty  of  the  sovereign  to  use 
his  utmost  endeavors  to  effect  that  purpose,  it  follows  that  he  must 
do  it  at  his  own  expense.  Nay,  by  going  to  war,  if  other  means  are 
not  sufficient.  Such  is  the  law  which  is  observed  among  all 
nations." — (Bynkershoeck's  Law  of  War,  by  Duponceau,  p.  60.) 

But  admitting,  for  the  sake  of  argument,  that  the  governor  of  the 
Azores  used  all  the  means  in  his  power,  and  was  unable  to  resist  the 
British  force,  the  other  answer  to  the  position  is,  that  the  law  of 
nations  did  not  relieve  her  from  the  obligation  to  make  pecuniary 
compensation. 

Now,  if  Portugal  was  unable  to  protect  her  neutrality,  that  was 
her  misfortune.  Chancellor  Kent  says :  ''If  the  enemy  be  attacked, 
or  any  capture  made  under  neutral  protection,  the  neutral  is  bound 
to  redress  the  injury  and  eflect  restitution." — (I  Kent,  122.)  That  is, 
if  the  enemy  be  attacked,  the  neutral  is  bound  to  redress  the  injury ; 
if  a  capture  be  made,  the  neutral  is  bound  to  effect  restitution.  The 
question  here  does  not  relate  to  the  restitution  of  property  captured, 
but  to  the  redress  of  an  injury  from  a  hostile  attack.  How  is  an  injury, 
sustained  by  reason  of  an  attack  upon  the  property  of  an  enemy's 
citizen,  to  be  redressed  but  by  paying  for  the  injury  done?  The  posi- 
tion is  stated  absolutely,  and  without  any  provisoes  or  limitations. 
Can  it  be  that  a  neutral  is  bound  to  restore  a  ship  captured  in  its 
waters  ;  but  if  the  ship  be  captured,  and  then  sunk  by  the  enemy,  no 
duty  whatever  rests  upon  the  neutral  ?  The  same  reason  which  re- 
quires a  neutral  to  restore  a  captured  vessel,  calls  on  it  also  to  make 
compensation  where  a  vessel  is  destroyed.  The  same  principal  lies  at 
the  foundation  of  either  duty.  The  position  that  a  neutral  is  bound 
to  make  restitution,  but  not  compensation,  may  thus  be  stated:  If 
the  neutral  sees  a  ship  captured  in  its  waters,  and  is  able  to  effect 
restitution,  it  is  bound  to  do  so.  But  if  restitution  cannot  be  made 
from  whatever  cause,  then  the  neutral  is  to  remonstrate  to  the  bellige- 
rant  who  has  done  the  wrong,  and  who  knows  that  the  neutral  has 
done  all  it  could  ;  and  if  the  belligerent  refuses  to  do  anything  in  the 
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matter,  still  the  law  of  nations  is  satisfied  and  the  affair  is  settled. 
Snch  was  the  coarse  adopted  in  the  present  case.  The  vessel  wa» 
destroyed  by  the  British,  and  the  neutral  remonstrated  ;  consequently, 
the  neutral  was  absolved  from  all  obligation  to  make  compensation. 
This  distinction  between  restitution  and  reparation,  although  inappre- 
ciable by  the  unassisted  reason,  may  exist  in  virtue  of  some  mysteri- 
ous offlatus^  which  is  supposed  to  inspire  the  councils  of  diplomatists. 
It  is  enough  to  say  that  it  deprives  the  law  of  nations  on  this  point  of 
all  vitality,  and  reduces  it  to  a  solemn  absurdity.  When  a  ship  is 
destroyed  this  distinction  releases  the  neutral  from  the  obligation  to 
do  what  is  physically  impossible,  but  it  absolves  the  neutral  from  the 
duty  of  doing  the  only  thing  in  its  power,  that  is,  to  effect  reparation. 

It  is  unnecessary  to  take  the  position  that  a  neutral  is  bound  always 
to  have  in  all  its  ports  a  force  sufficient  to  resist  any  attack  that  mieht 
be  made.  This  would  be  unreasonable  ;  for  even  England,  with  her 
poweriul  navy,  could  not  accomplish  it.  But  it  is  equally  unreason- 
able to  say  that  because  a  neutral  did  not  happen  to  have  at  any  given 
place  a  sufficient  force  to  protect  its  neutrality,  therefore  it  is  absolved 
from  all  duty,  happen  what  may.  That  Portugal,  relatively  to  Eng- 
land, was  a  weak  nation^  may  be  admitted.  But  she  assumed  to  be 
neutral  in  the  war  between  England  and  America.  As  she  claimed 
the  rights,  so  she  was  subject  to  the  obligations  of  neutrality.  If  she 
was  not  strong  enough  to  cause  herself  to  be  respected  as  neatral^ 
she  should  not  have  placed  herself  in  that  position.  She  chose  her 
part  in  the  great  republic  of  the  world,  and  stood  in  relation  to  other 
nations  upon  a  common  ground  with  them.  It  is  said  by  Yattel, 
Prel.  ch.  §  18,  '^  since  men  are  naturally  equal,  and  a  perfect  equality 
prevails  in  their  rights  and  obligations,  as  equally  proceeding  from 
nature,  nations,  composed  of  men,  and  considered  as  so  many  free 
persons,  living  together  in  the  state  of  nature,  are  generally  equal, 
and  inherit  from  nature  the  same  obligations  and  rights.  Power  or 
weakness  does  not  in  this  respect  produce  any  difference.  A  dwarf  is 
as  much  a  man  as  a  giant ;  a  small  republic  is  no  less  a  sovereign 
state  than  the  most  powerful  kingdom."  This  is  a  clear  and  precise 
statement  by  an  eminent  writer  of  the  reciprocal  rights  and  obligations 
of  nations,  whatever  may  be  their  relative  power.  As  weakness  does 
not  deprive  a  nation  of  its  rights,  it  does  not  release  her  from  the  ob- 
ligations which  she  owes  to  other  nations.  A  nation  may  be  weak  as 
regards  armies  and  fleets,  but  she  may  be  wealthy.  It  may  be  a  part 
of  her  policy  to  avoid  the  expenditure  of  her  resources  in  military  and 
naval  preparation.  She  may  choose  to  lavish  her  revenue  upon  the 
empty  forms  and  pageantry  of  government,  disregarding  and  careless 
of  the  advance  and  happiness  of  her  people.  But  it  would  be  strange 
indeed  if  the  course  she  might  see  nt  to  adopt  of  her  own  free  will 
should  be  received  as  an  excuse  for  her  non-performance  of  the  duties 
which  she  would  exact  towards  herself  from  nations  whose  govern* 
ment  might  be  better  administered,  and  whose  revenues  might  be 
more  carefully  expended. 

In  MoUoy's  Treatise  De  Jure  Maritime,  (b.  1,  ch.  1,  sec.  16,)  a  case 
is  stated  which  affords  an  exact  precedent  for  the  one  before  us.  After 
mentioning  several  cases  where  hostile  encounters  were  forbidden  in 
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neutral  ports,  he  says :  *^  Bat  they  of  Hamburgh  were  not  so  kind  to 
the  English  when  the  Dutch  fleet  fell  into  their  road,  where  rid  at 
the  same  time  some  English  merchantmen,  whom  they  assaulted, 
took,  burnt,  and  spoiled ;  for  which  action,  and  not  preserving  the 
peace  of  their  port,  they  were,  by  the  law  of  nations ^  adjudged  to 
answer  the  damage,  and  I  think  have  paid  most  or  all  of  it  since." 

It  is  not  to  be  expected  that  many  precedents  are  to  be  found 
exactly  resembling  the  present  case,  which  was  so  peculiar  in  its 
circumstances.  During  her  long  war  with  France,  England,  by  her 
powerful  navy,  was  enabled  to  set  at  defiance  the  law  of  nations  in 
respect  to  neutrals  with  impunity ;  but  the  case  cited  from  MoUoy 
shows  that  the  English  claimed  from  Hamburgh,  in  1666,  the  same 
compensation  in  damages  which  the  present  claimants  demanded  from 
Portugal.  It  is  unnecessary  for  me  to  pursue  the  investigation  of  the 
question  as  to  the  liability  of  Portugal  any  further.  We  have  the 
opinion  of  the  most  eminent  jurists  and  diplomatists  of  the  United 
States,  the  authority  of  MoUoy,  and,  as  I  think  I  have  shown,  the 
intrinsic  propriety  and  reasonableness  of  the  position.  I  have  found 
nothing  in  the  books  which  deserves  to  be  weighed  against  these 
▼iews*  Even  Flanders,  in  his  Treatise  on  Maritime  I^w,  (p.  46,) 
although  he  states  as  his  individual  opinion  that  the  reasoning  which 
maintains  the  obligation  of  the  neutral  to  answer  in  damages,  seems 
to  him  to  be  inconclusive,  admits  that  it  is  held  by  writers  on  the  law 
of  nations  that  tne  neutral  is  bound  to  redress  the  loss  himself;  but 
he  cites  no  authority  to  the  contrary,  and  he  can  find  no  stronger 
ground  on  which  to  found  his  opinion  than  that  the  neutral  is  a  host 
extending  his  hospitality  to  a  belligerent  who  comes  into  his  port. 
But,  with  submission,  I  conceive  that  such  is  not  the  relation  in  which 
the  parties  stand  to  each  other.  A  nation  which  assumes  to  be  neutral 
has  certain  duties  which  she  is  compelled,  by  the  law  of  nations,  to 
perform.  It  is  said  by  Yattel,  (b.  3,  ch.  7,  §  118:)  ^^A  neutral 
nation  preserves  towards  both  the  belligent  powers  the  several  rela- 
tions which  nature  has  instituted  between  nations.  She  ought  to 
show  herself  ready  to  render  them  every  office  of  humanity  recipro- 
cally due  from  one  nation  to  another.  She  ought,  in  everything  not. 
directly  relating  to  war,  to  give  them  all  the  assistance  in  her  power, 
and  of  which  they  may  stand  in  need."  It  thus  appears  that  the? 
neutral  is  not  a  host  extending  hospitality  ex  merd  grattd,  but  is  part 
of  the  great  republic  of  nations,  bound  to  render  offices  of  humanity. 
The  parallel  of  this  writer,  therefore,  fails,  and  his  opinion  must  &11 
with  the  inaccurate  figure  which  he  uses  to  illustrate  his  views. 

My  opinion  is,  that  Portugal  was  bound,  by  the  law  of  nations,  to 
make  to  the  claimants  pecuniary  compensation. 

The  proposition  to  refer  this  case  to  an  arbitrator  came  from  the 
Portuguese  government.  The  course  of  the  United  States  had  been 
consistent  throughout.  We  had  always  maintained  that  we  had  a 
valid  claim  upon  Portugal ;  that  the  facts  showed  that  the  British 
were  the  aggressors,  and  that,  by  the  law  of  nations,  Portugal  was 
bound  to  r^ess  the  injury  sustained  by  our  citizens.  The  first  re- 
mark on  the  subject  of  an  arbitration  I  have  found  is  in  Mr.  Clayton's 
letter  of  the  8th  of  March,  1860,  when  he  wrote  to  Mr.  Clay,  the 
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American  charge  d'affaircB  at  Lisbon:  " In  repjard  to  a  reference  of 
our  claims  to  an  arbitrator,  which  has  been  indicated,  the  President 
has  directed  me  to  say  that  no  such  course  will,  under  the  circum- 
stances, receive  his  sanction,  and  this  for  reasons  too  obvious  to  need 
enumeration. "  On  the  30th  of  April  he  wrote  to  the  Portuguese 
minister  at  Washinjzton  that  the  matter  would  be  referred  to  Con- 
gress **  should  the  PortugueFe  government  persevere  in  the  refusal 
to  adjust  and  settle  what  are  believed  to  be  the  incontrovertible  claims 
of  American  citizens  upon  that  government,"  and  he  rejected  the 
proposition  of  the  minister  to  submit  this  claim  to  arbitration. 

The  treaty  between  the  United  States  and  Portugal  was  concluded 
on  the  26th  of  February,  1851.  The  first  article  provides  that  Portu- 
gal shall  pay  to  the  United  States  a  sum  equivalent  to  the  indemnities 
claimed  for  several  American  citizens.  By  the  second  article,  it  is 
agreed  that  the  parties,  *'not  being  able  to  come  to  an  agreement 
upon  the  question  of  public  law  involved  in  the  case  of  the  American 
privateer  brig  General  Armstrong,  that  the  claim  presented  by  the 
American  government  in  behalf  of  the  captain,  officers  and  crew  of  the 
said  privateer  should  be  submitted  to  the  arbitrament  of  a  sovereign, 
potentate  or  chief  of  some  nation  in  amity  with  both  the  high  con- 
tracting parties." 

In  relation  to  the  arbitration,  I  may  remark  that,  in  whatever  I  may 
say  upon  the  subject,  I  do  not  mean  to  be  understood  as  denying  the 
right  of  the  government  of  the  United  States,  acting  for  the  whole 
people,  to  submit  to  arbitration  any  controversy  with  a  foreign  gov- 
ernment in  which  public  interests  are  alone  involved  ;  nor  is  it  neces- 
sary to  deny  the  power  of  the  United  States  to  submit  to  arbitration 
the  claim  of  one  of  its  own  citizens  upon  a  foreign  government  which 
it  has  been  prosecuting,  in  such  a  way  as  to  preclude  itself  from  again 
pressing  that  claim  upon  such  foreign  government,  or  insisting  upon 
it  in  any  way  as  a  cause  of  war,  or  a  matter  of  national  concern. 
There  is  a  broad  distinction  between  the  submission  of  a  case  involving 
national  interests  exclusively  and  the  submis:  ion  of  a  case  relating  to 
private  rights  alone,  where  the  only  matter  of  public  concern  is  the 
general  duty  of  a  government  to  protect  its  citizens.     Where  a  case 
of  the  latter  description  is  submitted,  it  must  be  done  with  a  due 
regard  to  the  rights  of  the  citizen.     If  his  rights  be  disregarded  and 
sacrificed,  it  is  the  dictate  alike  of  law,  common  sense  and  justice, 
ihat  the  government  by  which  his  rights  have  been  sacrificed  shoald 
make  him  restitution.     I  think  it  cannot  be  denied  that  to  relieve  a 
government  from  liability  to  a  citizen  on  this  account,  it  should  appear 
that  the  case  was  one  proper  to  be  submitted  ;  that  he  had  an  oppor- 
tunity of  being  heard  before  the  arbitrator  by  arguments  and  proofs : 
that  the  award  was  certain,  definite,  and  within  the  submission  ;  and 
that  the  arbitrator  did  not  exceed  his  powers. 

In  the  first  place,  I  am  unable  to  perceive  what  good  and  sufficient 
reasons  there  were  that  required  the  United  States  to  submit  the 
claims  of  their  citizens  upon  a  foreign  government  to  arbitration.  I 
find  no  reasons  alleged  in  the  correspondence  that  led  to  the  submis- 
sion. A  citizen  of  this  republic  is  entitled  to  ask  his  government, 
respectfully,  why  a  given  course  was  pursued  in  relation  to  his  pri- 
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vate  rights.  The  government  holds  its  puhlic  powers  hy  no  higher 
tenure  than  the  citizen  possesses  his  private  rights.  Puhlic  powers 
are  delegated,  and  private  rights  are  possessed,  hy  the  will  and  assent 
of  the  people.  The  day  is  gone  hy,  at  least  on  this  side  the  Atlantic, 
when  the  rights  and  interests  of  millions  can  be  settled  definitively 
by  diplomatists  in  secret  session,  and  when  no  other  answer  to  a  com- 
plaint is  condescended,  than  that  such  matters  are  mysteries  of  State, 
into  which  even  the  party  aggrieved  has  no  right  to  inquire.  We 
entrust  our  public  interests  to  our  public  officers,  in  the  confidence 
that  they  will  discharge  their  duty.  If  those  duties  are  neglected  or 
mismanaged,  we  find  a  remedy  in  the  ballot-box.  But  when  a  citi- 
zen has  a  claim  upon  a  foreign  government  which,  from  the  nature  of 
the  case,  as  he  is  powerless  against  the  foreign  government,  can  only 
be  redressed  through  the  agency  of  his  own  government,  and  that 
claim  is  sacrificed  by  his  government,  he  has  no  remedy,  unless  hig 
government  will  indemnify  him.  He  may  surely,  with  propriety, 
ask  the  question  why  his  claim  was  submitted  ?  In  the  present  case, 
that  the  British  were  the  aggressors  was  a  fact,  patent,  known  at  the 
time  to  hundreds  of  persons,  which  we  had  always  asserted  to  be  true, 
and  which  the  evidence  proves  to  be  true.  No  impartial  man  can 
investigate  the  evidence  and  reach  any  other  conclusion.  Not  only  is 
the  evidence  on  the  point  overwhelming,  but  such  has  always  been 
the  position  taken  by  the  United  States  from  1814  to  1841,  by  every 
administration,  every  Secretary  of  State,  every  American  minister, 
and,  until  the  year  1843,  admitted  to  be  true  by  the  Portuguese  gov- 
ernment itself.  If,  as  Mr.  Webster  wrote  to  Mr.  Barrow  on  the  13th 
of  January,  1842,  the  justice  of  this  claim  had  never  been  denied, 
why  did  that  eminent  man  consent  to  submit  it  to  arbitration  ?  What 
call  was  there  upon  him  to  put  it  out  of  the  power  of  the  United 
States  to  perform  that  first  and  most  sacred  of  duties,  protection  of 
the  rights  of  the  humblest  citizen?  A  party  who  has  a  claim,,  of 
which  no  one  denies  the  justice,  is  a  most  unfit  manager  of  his  busi- 
ness, when  he  submits  it  to  arbitration,  and  thereby  gives  the  arbi- 
trator a  discretionary  authority  to  allow  or  reject  it  at  his  pleasure. 
We  had  always  asserted  that  Portugal  was  bound  by  the  law  of  na- 
tions to  redress  this  injury  ;  and  there  is  nothing  in  any  part  of  the 
diplomatic  correspondence  on  our  part  that  tends  to  show  that  we 
ever  intended  to  recede  from  this  position.  We  had  positively  as- 
serted that  both  the  law  and  the  facts  were  with  us.  We  had  ex- 
pressed our  views  in  every  form.  We  had  presented  a  firm  but  tem- 
perate statement.  We  had  resorted  to  argument.  We  had  finally 
asserted  our  fixed  determination  that  the  injuries  of  our  citizens  mnat 
be  redressed.  Such  being  our  position,  the  inquiry  may  properly  be 
made,  why  the  various  questions  in  this  case,  involving  the  private 
rights  of  American  citizens,  should  be  exposed  to  the  hazard  of  being 
loosely  and  partially  considered  by  an  European  sovereign  who,  to 
say  the  least,  would  be  as  likely  to  be  influenced  by  considerations  of 
state  policy  as  by  a  regard  to  individual  rights.  If  the  government 
did  not  see  fit  to  have  recourse  to  arms  to  enforce  the  claim,  they 
might,  at  least,  have  abstained  from  compromising  the  rights  of  the 
claimants.     But  when  the  government  were  convinced  that  the  facts 
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were  as  tlie  claimant  alleged,  the  conclusion  of  law  followed  of  conrse. 
The  claimants  alleged  that  the  British  were  the  aggressors.    The 

fovernment  believed  that  such  was  the  case,  and  that  Portugal  was 
onnd  to  pay  the  claim.  These  positions,  then,  being  distinctly 
taken,  it  may  safely  be  said,  that  if  this  was  a  proper  case  for  a  sub- 
mission, no  case  ever  existed  that  would  justify  a  resort  to  hostilitiee,  so 
long  as  an  arbitrator  could  be  procured  to  determine  the  controversj. 

But  whether  this  case  was,  in  itself,  under  the  circumstances, 
proper  to  be  submitted  to  arbitration,  there  is  a  further  view  to  be 
taken  of  the  submission. 

On  the  13th  day  of  April,  1850,  (Doc.  53,  page  56,)  Count  Tojal 
wrote  to  Mr.  Clay  that  the  Portuguese  government  **  will  now  propose 
to  refer  this  affair  to  the  decision  of  a  third  power."  In  his  letter  of 
July  6,  1850,  (Doc.  53,  page  73,)  Count  Tojal  refers  to  several  claims 
of  American  citizens  upon  Portugal.  A  list  of  them  is  given,  witb 
the  amount  claimed  in  each.  They  were  ten  in  number,  and  the 
aggregate  amount  was  $233,327.  The  amount  claimed  in  the  case 
of  the  General  Armstrong  was  $131,600.  The  others  amounted  to 
$91,727.  Count  Tojal  then  says :  "  The  government  of  her  Majesty, 
animated  with  the  same  desire,  &c. ,  yields  to  the  force  of  circum- 
stances, and,  without  again  reverting  to  the  justice  or  injustice  of  the 
claims  presented  by  the  government  of  the  United  States,  and  onlj 
pro  bono  pcusiSj  offers  to  pay  the  said  mentioned  claims^  amounting  to 
$91,727,  according  to  Mr.  Clay's  account,  with  the  only  exception  of 
that  relating  to  tlie  privateer  General  Armstrong.  In  respect  to  this 
claim  the  undersigned  cannot  deviate  from  the  proposal  heretofore 
made  to  Mr.  Clay,  that  of  so  important  a  claim  being  submitted  to  the 
decision  of  a  third  power." 

It  is  to  be  noticed  that  the  justice  and  legality  of  the  claims  which 
Count  Tojal  thus  offered  to  pay  had  been  denied  as  strenuously  as  the 
daim  relating  to  the  General  Armstrong.  Why  the  Portuguese  gov- 
ernment were  unwilling  to  pay  this  claim  is  indicated  by  the  following 
extract  from  the  same  letter  of  Count  Tojal:  "  Her  Majesty's  govern- 
ment^ besides  the  arguments  contained  in  the  notes  formerly  addressed 
to  the  government  of  the  United  States,  finds  its  judgment,  and  the 
manner  of  weighing  the  question  of  the  privateer  General  Armstrong, 
strengthened  with  the  opinion  of  her  Britannic  Majesty's  government, 
which  has  always  deemed  this  claim  of  the  government  of  the  United 
States  unjust."  Why,  asjain,  it  was  necessary  for  Portugal  to  ask 
the  opinion  of  England,  is  shown  by  another  extract  from  Count  To- 

STs  letter,  in  which  he  says :  "  The  subsisting  relations  between  her 
ost  Faithful  Majesty's  governmentandthatof  her  Britannic  Majestr 
oblige  the  undersigned  to  communicate  to  the  British  government  all 
that  has  taken  place." 

But  whatever  influences  operated  upon  the  Portuguese  government, 
and  it  is  not  difficult  to  appreciate  them,  the  proposition  made  bj 
Count  Tojal  was  not  divisible.  It  was  complete  in  itself.  It  was  not 
an  absolute  proposal  to  pay  the  other  claims,  but  to  pay  them,  and  to 
submit  this  to  arbitration.  As  Portugal  had,  up  to  the  time  of  the 
proposition,  invariably  denied  the  justice  of  the  other  claims,  and  as 
she  said  she  offered  to  pay  them  and  submit  this,  only  pro  bcmpaaBj 
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we  conld  not  have  called  on  her  to  pay  the  other  olainui,  unless  we 
agreed  to  submit  this  to  arbitration.  It  would  have  been  unreasonable 
in  the  extreme  if  our  government  had  called  upon  Portugal  to  pay  the 
other  claims  without  agreeing  to  sabmit  this.  But  that  the  proposal 
was  one  and  indivisible  is,  I  think,  too  clear  to  admit  of  question,  or 
to  need  argument  in  its  support.  When,  therefore,  our  government 
•decided  to  accept  the  proposal,  as  it  did  by  Mr.  Webster's  letter  of  the 
23d  of  August,  1850,  it  assumed  the  right,  which^  in  the  present  case, 
I  am  not  disposed  to  deny  or  inquire  into,  of  exposing  the  claim  of 
the  owners  of  the  Greneral  Armstrong  to  the  chances  of  an  arbitra- 
tion, for  the  purpose  of  procuring  thereby  the  settlement  of  the 
remaining  claims  upon  Portugal,  and  of  putting  an  end  to  all  embar- 
rassing negotiations  with  that  power. 

The  case  does  not  call  upon  me  to  deny  the  right  of  the  United 
•States  to  submit  to  arbitration  the  claim  of  a  citizen  upon  a  foreign 
government  without  his  assent,  or  even  against  his  protest,  and  the 
•question  need  not  be  investigated.  Of  course,  his  assent  would  estop 
him  afterwards  from  objecting  that  a  submission  was  entered  into.  As 
there  is  evidence  upon  this  point,  I  have  examined  it  for  the  purpose 
of  showing  the  relative  positions  of  the  claimants  and  the  United 
JStates. 

On  the  5th  of  September,  1850,  Mr.  Beid,  the  agent  of  the  claim- 
ants, wrote  to  Mr.  Webster :  ^'  I  perceive  it  is  proposed  to  refer  the 
•claim  of  the  owners  of  the  brig  G-eneral  Armstrong  to  the  King  of 
4Sweden  for  arbitration.  I  hope  the  Department  of  State  will  make 
no  final  arrangements  in  this  case,  under  the  present  circumstances, 
And  I  desire  that  it  may  be  left  open  until  I  can  have  a  conference  with 
jou  on  the  subject.  *  *  *  *  i  hope  no  steps  will  be  taken  which 
will  compromise  the  rights  of  the  claimants  until  I  can  have  the 
pleasure  of  seeing  you."  To  this  letter  Mr.  Webster  answered,  on 
the  13th  of  September,  that  the  proposition  of  Count  Tojal  to  pay  the 
several  claims  preferred  by  the  American  government  against  that  of 
Portugal,  with  the  exception  alone  of  that  of  the  G-eneral  Armstrong, 
which  was  to  be  referred  to  the  King  of  Sweden,  &c.,  had  already 
%een  accepted  by  the  government. 

I  look  in  vaio  here  for  any  evidence  of  assent  to  the  submission. 
When  Mr.  Beid  hears  that  it  is  proposed  to  submit  the  claim,  he 
liopes  that  the  matter  will  be  left  open  until  he  can  have  a  conference 
with  Mr.  Webster,  and  that  no  steps  will  be  taken  that  will  compro- 
mise the  rights  of  the  claimants  until  he  can  see  him.  Do  these 
words  mean  the  very  reverse  of  what  they  express  ?  Does  Mr.  Beid 
vnean,  when  he  uses  this  language,  to  say  that  he  assents  to  the  sub* 
mission  ?  If  so,  language  was  given  to  us  to  disguise  our  thoughts, 
4ind  not  to  express  them.  But  not  only  does  he  not  assent  to  the  sub- 
mission, but  it  was  agreed  to  without  an  opportunity  for  an  assent  or 
•dissent,  and  without  his  knowing  anything  about  it ;  for  Mr.  Web- 
ster informs  him  that  the  proposal  of  Count  Tojal  had  already  been 
.accepted.  If  there  ever  were  a  plain  case  of  dissent,  it  is  furnished 
by  Mr.  Beid's  letter.  There  is  no  evidence  of  his  acquiescence  in  the 
submission,  for  all  he  did  was  to  request  that  he  might  be  heard  be- 
fore the  arbitrator,  after  he  was  informed  that  the  treaty  had  beea 
concluded. 
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'  It  may  be  proper  to  notice,  in  this  connexion,  a  position  taken  hj 
the  Solicitor,  that  a  claimant  in  a  case  like  this  is  conclusively  bonBd 
by  the  action  of  his  gOTernment.  In  the  instructions  to  Mr.  Kava- 
nagh,  af  the  2l8t  of  September,  1836,  Mr.  Forsyth  says  :  "  It  is  well 
understood  that,  after  asking  the  interference  of  their  government 
to  procure  redress  for  the  injuries  they  suppose  themselves  to  have 
sustained,  the  parties  roust  abide  by  such  settlement  as  that  govern- 
ment may  make."  This  proposition  cannot  be  correct  in  the  broad 
language  used.  No  individual  can  urge  his  claims  upon  a  foreign 
government  ^ith  any  hope  of  success,  excepting  that  derived  from 
their  sense  of  justice.  A  private  person,  armed  with  no  power  of  en- 
forcing his  rights,  and  unassisted  by  his  own  government,  cannot 
speak  in  sufficiently  impressive  tones  to  insure  his  being  heard  hy  a 
foreign  nation.  His  own  government,  in  the  discharge  of  that  duty 
of  protection  which  it  owes  to  its  citizens,  must  speak  for  him.  "If 
any  complaint  is  to  be  made  on  the  part  of  the  captured,  it  must  be 
by  his  government  to  the  neutral  government  for  a  Iraudnlent  or 
unworthy  or  unnecessary  submission  to  a  violation  of  its  territory. "— 
(1  Kent's  Com.,  121.)  It'  Mr.  Forsyth's  statement  be  correct,  the 
government  would  be  justified  in  making  use  of  and  surrendering  the 
claim  of  one  of  its  citizens  tor  the  purpose  of  procuring  the  payment 
of  the  claim  of  another.  If,  by  saying  that  *'  the  parties  must  abide 
by  such  settlement  as  the  government  may  make,'*  it  be  meant  only 
that  the  party,  after  such  settlement  has  been  made,  cannct  enforce 
his  claim  against  the  foreign  state,  the  position  is  correct.  Bnt  if  it 
be  meant  that,  whatever  settlement  the  government  ot  the  claimant 
may  make,  it  incurs  no  responsibility  for  the  claim  to  it^  own  citizens, 
the  doctrine  cannot  be  admitted.  In  the  case  of  the  Baron  De  Bode 
V8.  Begina,  17  Eng.  L.  &  Eq.  Rep.,  14,  Lord  St.  Leonards,  the  Lord 
Chancellor,  said  :  *'  It  is  admitted  law  that  if  the  subjects  of  a  country 
be  spoliated  by  a  foreign  government,  he  is  entitled  to  obtain  redress 
from  the  foreign  govenment  through  the  means  of  his  own  gorern- 
ment.  But  if,  from  weakness,  timidity,  or  any  other  cause  on  the 
part  of  his  own  government,  no  redress  is  obtained  from  the  foreigner^ 
then  he  has  a  claim  against  his  own  country.  Here  is  a  compromise 
of  the  two  governments  ;  the  question  is,  how  far  his  claim  is  affected 
by  it."  It  cannot  be  supposed,  however,  that  Mr.  Forsyth  intended 
to  convey  the  idea  that  whatever  course  the  government  might  pur- 
sue, in  no  event  would  it  be  liable  to  the  claimant.  Such  a  proposi- 
tion would  be,  in  substance,  that  the  government  is  not  responsible  for 
wrong ;  a  ground  which,  1  presume,  no  one  woull  seriously  attempt 
to  maintain. 

Before  examining  the  objections  that  have  been  made  to  the  award, 
it  is  proper  to  consi<ler  the  position  taken  by  the  claimants,  that  they 
were  not  permitted  t«  be  heard  before  the  arbitrator. 

The  treaty  having  been  ratified  by  the  Senate  on  the  7th  of  March, 
1851,  on  the  19th  of  March  Mr.  Webster  wrote  his  letter  of  instruc- 
tions to  Mr.  Hadduck,  who  had  succeeded  Mr.  Clay  as  our  charge  at 
Portugal.  The  material  part  of  this  letter  refers  to  the  third  article 
of  the  treaty,  which  is  as  follows: 

*'So  soon  as  the  consent  of  the  sovereign,  potentate,  or  chief  of 


BRIG  GENERAL  ARMSTRONG.  185 

some  friendly  Dation  who  shall  he  chosen  hj  the  two  high  contracting 
parties,  shall  have  been  obtained  to  act  as  arbiter  in  the  aforesaid  case 
of  the  privateer  brig  *  General  Armstrong/  copies  of  all  correspon- 
dence which  has  passed,  in  reference  to  said  claim,  between  the  two 
governments,  shall  be  laid  before  the  arbiter,  to  whose  decision  the 
two  high  contracting  parties  hereby  bind  themselves  to  submit." 

Mr.  Webster  directs  Mr.  Hadduck  '*to  compare  and  authenticate, 
jointly  with  the  Portuguese  government,  the  copies  therein  specified. 
You  will  understand,  of  coarse,  that  these  copies  are  limited  to  such 
commnnications  as  have  passed  between  the  American  legation  and 
the  Portuguese  government  at  Lisbon,  and  between  this  department 
and  the  Portuguese  legation  in  Washington."  On  the  12th  of  July, 
1851 ,  Mr.  Webster  wrote  to  Mr.  Hadduck,  and  after  stating  the  in- 
structions contained  in  his  previous  letter,  pays  :  **  To  provide,  how- 
ever, against  an  omission  of  any  important  part  of  the  earlier  portion 
of  the  correspondence — I  mean  that  which  passed  in  1814  and  1815, 
in  Bio  Janeiro,  where  the  court  of  Portugal  at  that  time  resided,  and 
which  it  could  not  have  been  intended  to  exclude — I  transmit  to  you 
herewith  a  printed  copy  of  the  correspondence,  as  communicated  to 
Congress  on  the  15th  December,  1845."  This  letter,  however, 
reached  Mr.  Hadduck  too  late,  as  the  treaty  had  been  signed  on  the 
2Sd  of  June  previous.  The  papers  omitted  were  the  whole  of  docu- 
ment 14  of  the  Senate,  Ist  session  29th  Congress,  covering  fifty-eight 
pages.  It  it  said  that  the  whole  of  this  document  is  contained  in 
substance  in  the  subsequent  correspondence.  One  letter,  however, 
was  omitted,  upon  which  much  stress  was  laid  in  the  argument  on 
the  question  of  fact,  as  to  the  party  who  made  the  first  aggression. 
This  was  the  letter  from  Mr.  Greaves,  the  British  consul,  dated  on  the 
27th  of  September,  1814,  to  the  governor  of  the  Azores,  informing 
him  that  if  the  governor  should  permit  the  masts  to  be  taken  from  the 
schooner,  the  commander  of  the  squadron  would  regard  the  island  as 
an  enemy  of  his  Britannic  Majesty,  and  would  treat  the  town  and 
castle  accordingly.  This  was  relied  upon  as  tending  to  prove  that 
Captain  Lloyd  desired  to  capture  the  brig  and  use  her  in  his  opera- 
tions against  this  country. 

But  not  only  was  no  provision  made  for  laying  before  the  arbitra- 
tor all  the  correspondence  which  might  throw  light  upon  the  case,  but 
the  claimants  were  refused  the  privilege  of  being  heard  before  the 
authority  which  was  to  decide  upon  their  rights.  Upon  the  7th  of 
July,  1851,  the  agent  of  the  claimants  filed  at  the  Department  of 
State  a  written  argument  and  statement  of  facts,  which  he  requested 
might  be  sent  to  our  minister,  that  he  might  submit  it  to  the  arbi- 
trator, which  was  verbally  refused,  on  the  ground  that  the  terms  of 
the  treaty  precluded  it.  To  two  notes  to  the  Secretary  of  State,  to 
the  same  effect,  he  received  no  answer.  He  then  requested  the  Presi- 
dent that  he  might  be  sent  to  France  with  the  papers  and  documents, 
that  he  might  present  his  case  through  Mr.  Bives  ;  but  this  was  also 
lefused. 

It  may  well  be  asked  here,  why  was  the  case  so  submitted  that  the 
party  interested  could  not  be  heard  ?  If  the  United  States,  in  the 
plenitude  of  their  power,  see  fit  to  submit  the  claim  of  a  citizen  to 
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arbitration  without  his  assent,  oneht  they  not  to  make  the  most  care- 
ful and  ample  provision  that  he  shall  be  fully  and  fairly  heard,  and 
that  he  shall  have  all  reasonable  opportunity  to  lay  before  the  arbi- 
trator the  evidence  on  which  he  relies  ?  An  award  made  without  the 
party  having  had  an  opportunity  to  be  heard,  rests  neither  upon  law 
nor  justice.  If  the  case  was  sufficiently  national  in  its  bearings  to 
be  submitted  to  the  arbitration  of  an  European  prince,  it  was,  surely, 
important  enough  to  deserve  a  careful  investigation  into  the  facts,  and 
the  parties  whose  pecuniary  interests  were  involved  were  the  very 
persons,  of  all  others,  to  whom  to  entrust  such  an  investigation. 

The  position,  that  every  party  should  have  an  opportunity  to  be 
heard  before  the  tribunal  that  is  to  pass  judgment  on  his  riffhts,  needs 
no  labored  argument  to  support  in.  It  has  been  repeatedly  asserted 
by  the  most  eminent  jurists.  In  Bidden  vs.  Martin,  6  H.  &  Johns., 
403,  the  court  said:  ^^  That  the  parties  ought  to  have  notice  of  tbe 
time  of  meeting,  is  a  position  so  strongly  supported  by  common  jns^ 
tice  that  it  would  seem  not  to  require  the  aid  of  authorities.  Every 
man  ou^ht  to  have  an  opportunity  afforded  him  to  be  heard  in  defence 
of  his  rights."  In  Falconer  vs.  Montgomery,  4  Dallas,  232,  it  is 
said  :  ^'The  plainest  dictates  of  natural  justice  must  prescribe  to  eveiy 
tribunal  the  law  that  ^no  man  shall  be  condemned  unheard.'  It  is 
not  merely  an  abstract  rule,  or  positive  right,  but  it  is  the  result  of 
long  experience  and  a  wise  attention  to  the  feelings  and  dispositions 
of  human  nature.  *  ♦  ♦  Besideb,  there  is  scareoely  a  piece  of 
written  evidence,  or  a  sentence  of  oral  testimony,  that  is  not  suscep- 
tible of  some  explanation,  or  exposed  to  some  contradiction  ;  there  u 
scarcely  an  argument  that  may  not  be  elucidated  so  as  to  insure  sac- 
cess,  or  controverted  so  as  to  prevent  it.  To  exclude  the  party,  there- 
fore, irom  the  opportunity  of  interposing  in  any  of  these  modes  (which 
the  most  candid  and  intelligent,  but  a  disinterested  person,  may  easily 
overlook)  is  not  only  a  privation  of  his  right,  but  an  act  of  injustice 
to  the  umpire,  whose  mind  might  be  materially  influenced  by  such 
an  interposition."  In  the  case  of  Lutz  vs,  Linthicnm,  8  Peters,  178, 
Mr.  Justice  Story  said :  ^'  Without  question^  due  notice  should  be 
given  to  the  parties  of  the  time  and  place  of  hearing  the  cause ;  and 
if  the  award  was  made  without  such  notice,  it  ought,  upon  the  plainest 
principles  of  justice,  to  be  set  aside."  In  Elmendorf  vs.  Harris,  23 
Wend.,  628,  it  was  laid  down  as  a  fundamental  rule  of  construction 
in  reference  to  every  transaction  in  the  nature  of  a  judicial  proceeding, 
that  the  contract  of  submission  necessarily  implies  that  the  arbitrator 
is  not  authorized  or  empowered  to  decide  the  question  in  controvenyt 
without  giving  the  parties  an  opportunity  to  be  heard  in  relation 
thereto. 

Mr.  Webster's  construction  of  the  3d  article  of  the  treaty,  which 
provided  that  the  copies  of  the  correspondence  should  be  laid  before 
the  arbiter,  excluded  the  presentation  of  any  argument.  But  the 
article  contains  no  words  of  exclusion,  and  it  is  not  to  be  presumed 
that  the  arbiter  would  have  refused  to  consider  an  argument  for  the 
claimants.  The  government  refused  to  sanction,  in  any  manner,  the 
presentment  of  the  case  of  the  claimants  to  the  arbiter,  and  without 
such  sanction  no  private  person  would  be  permitted  to  intervene,  of  his 
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own  authority,  between  two  nations.  If  Mr.  Webster's  constrnction 
be  correct,  then  such  a  treaty,  in  violation  of  the  plainest  principles 
of  justice,  should  not  have  been  made.  If  his  construction  be  wrong, 
then  the  agent  was  most  unjustifiably  hindered  by  the  government 
from  presenting  his  case.  Whatever  may  be  the  true  construction  of 
the  article,  the  claimants  have  suffered  a  wrong  at  the  hands  of  the 
government,  for  which  reparation  should  be  made  them. 

I  come  now  to  the  consideration  of  the  award,  and  it  is  necessary, 
in  the  first  place,  to  ascertain  the  matter  submitted  to  the  arbitrator. 

The  second  article  of  the  treaty  is  as  follows : 

''The  high  contracting  parties  not  being  able  to  come  to  an  agree- 
ment upon  the  qneetum  of  public  law  involved  in  the  case  of  the  Ameri- 
can privateer  brig  General  Armstrong,  &c.,  have  consented  that  the 
clatm  presented  by  the  American  government,  &c.,  should  be  submit- 
ted to  the  arbitrament  of  a  sovereign,"  &c. 

The  claim,  then,  was  submitted,  because  the  parties  could  not  agree 
upon  the  question  of  law.  It  was  not  because  they  could  not  agree 
upon  the  iacts,  or  the  amount  of  the  claim.  Thus  the  maiter  in  die- 
pute  was  the  simple  question  of  law.  As  that  question  should  be  de- 
termined, so  must  be  the  award  of  the  arbitrator.  But  that  question 
was  not  determined  at  all,  the  award  being  founded  solely  upon  the 
facts.  If  this  construction  of  the  submission  be  correct,  it  follows 
that  the  award  is  void  ;  firstly,  because  it  does  not  settle  the  matter 
in  dispute,  and  the  matter  submitted  ;  and,  secondly,  because  it  does 
settle  the  question  of  fact,  which  was  not  submitted,  and  thus  exceeds 
the  submission. 

But  there  is  another  view  to  be  taken  of  the  submission.  Although 
the  question,  of  law  was  that  about  which  the  parties  were  unable  to 
agree,  the  daim  was  submitted,  and  this  comprehends  both  the  ques- 
tion of  law  and  the  question  of  fact.  Having  found  the  question  of 
fact  against  the  claimants,  it  is  urged  that  this  decision,  involving 
the  fact  that  the  Americans  were  the  aggressors^  is  conclusive  against 
the  claimants.  Such  would,  undoubtedly,  be  the  case  if  the  claimants 
had  had  the  privilege  of  being  heard,  by  laying  before  the  arbitrator 
their  argument  and  proofs.  But  it  is  to  be  remembered,  that  in  this 
case,  not  only  was  the  submission  made  without  the  assent  of  tbe  claim- 
ants— not  only  were  they  denied  all  opportunity  of  appearing  before 
the  arbitrator — ^but  the  case,  during  all  the  period  from  the  submis- 
sion to  the  award,  was  in  no  condition  to  be  heard.  It  had  never 
been  prepared  for  trial.  The  claimants  had  done  all  that  was  neces- 
sary for  their  immediate  purpose ;  they  had  presented  their  claim  to 
their  own  government,  and  had  requested  that  it  might  be  urged  upon 
the  government  of  Portugal.  Mr.  Webster  did  not  suppose  that  all 
the  evidence  had  been  furnished  on  which  the  claimants  rested  their 
case,  for,  on  the  15th  of  January,  1842,  be  wrote  to  Mr.  Barrow : 
''If  the  inadmissibility  of  the  claim  is  made  to  depend  upon  the  defect 
of  evidence,  or  upon  any  other  cause,  you  will  ascertain  precisely  what 
further  evidence  is  required  in  addition  to  that  which  has  already 
been  communicated  by  Captain  Beid,  and  will  be  found  on  file  in  your 
legation.''  The  transaction  occurred  in  the  harbor  of  Fayal,  near  to 
the  shore,  on  a  moonlight  evening,  and  in  the  presence  of  innumerable 
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'wintesses.  If  the  facts  vfere  to  be  contested,  the  claimants  shonld 
have  had  the  opportunity  of  procuring  the  testimony  of  those  who 
witnessed  the  aflfair,  and  of  placing  their  case  in  the  most  favorable 
light.  This  privilege  is  not  denied  to  tlie  humblest  suitor  in  the  most 
petty  controversy.  It  has  been  denied  to  these  claimants  by  the  action 
of  their  government.  They  are  remediless  as  to  Portugal,  for  all 
claim  is  barred  by  the  action  under  the  treaty.  Their  just  rights  have 
been  disregarded  and  sacrificed  by  the  United  States  ;  and  the  ques- 
tion then  arises,  whether  the  United  States  are  bound  to  make  them 
compensation. 

In  relation  to  this  point,  we  have  the  facts  that  the  British  were 
the  aggressors  ;  that  the  owners  of  the  brig  had  a  valid  claim  upon 
Portugal  for  indemnity  ;  that  the  claim  was  submitted  to  arbitration 
by  virtue  of  the  power  of  the  United  States  to  do  so,  without  the  as- 
sent of  the  claimants ;  that  the  treaty  was  so  worded  as,  by  Mr. 
Webster's  construction,  to  deprive  the  claimants  of  all  opportunity 
of  being  heard  in  any  manner ;  that  the  United  States  refused  to 
sanction  their  application  to  be  heard ;  that  they  were  not  heard  ; 
that  the  award  was  made  without  their  privity,  in  their  absence,  and 
in  violation  of  the  universal  principle  that  no  one  shall  be  condemned 
unheard  ;  and  that  they  were  entitled  to  be  heard  upon  every  princi- 
ple of  private  justice,  public  law,  and  that  regard  to  equity  and  fair 
dealing,  without  which  neither  a  nation  nor  an  individual  can  ever  be 
respected.  It  is  entirely  immaterial  whether  the  question  submitted 
was  one  of  law  or  of  fact.  Even  if  we  admit,  for  the  sake  of  argument, 
that  upon  the  evidence  now  before  us,  it  was  doubtful  which  party 
was  the  aggressor,  and  even  if  we  admit  in  the  same  way  that  the 
validity  of  the  claim  upon  Portugal  was  a  doubtful  question,  that 
does  not  at  all  affect  the  right  of  the  party  interested  to  be  heard.  So 
much  the  greater  call  was  there  upon  the  United  States  to  provide 
that  they  should  be  heard.  The  principles  of  justice  are  universal, 
and  not  local.  They  are  as  binding  upon  the  Emperor  of  the  French 
as  upon  the  humblest  tribunal.  Every  step  in  this  affair,  from  the 
acceptance  of  the  proposal  by  Portugal  to  submit  the  case  to  the  rati- 
fication of  the  treaty,  was  the  act  of  the  United  States  alone.  The 
award  having  been  made  against  the  United  States,  they  are  answer- 
able to  the  claimants  for  the  loss  they  have  sustained,  upon  the  prin- 
ciple that  a  nation,  being  entitled  to  the  allegiance  and  obedience  of 
its  citizens,  is  solemnly  bound,  in  return,  to  protect,  not  only  their 
persons,  but  their  property.  It  is  said  by  Vattal,  (ch.  2,  §  17:)  "  If 
a  nation  is  obliged  to  preserve  itself,  it  is  no  less  obliged  carefully  to 

{>reserve  all  its  members.  The  nation  owes  this  to  itself,  since  the 
OSS  even  of  one  of  its  members  weakens  it,  and  is  injurious  to  its 
preservation.  It  owes  this  also  to  its  members  in  particular,  in  con- 
sequence of  the  very  act  of  association ;  for  those  who  compose  a  nation 
are  united  for  their  defence  and  common  advantage;  and  none  can  justly 
be  deprived  of  this  union,  and  of  the  advantages  he  expects  to  derive 
from  it,  while  he,  on  his  side,  fulfills  the  conditions.  The  body  of  a 
nation  cannot  then  abandon  a  province,  a  town,  or  even  a  single  indi- 
vidual who  is  a  part  of  it,  unless  compelled  to  it  by  necessity,  or  indis- 
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pensahly  obliged  to  it  by  the  strongest  reasons,  founded  on  the  public 
safety /' 

It  is  on  this  duty  of  protection  that  the  duty  of  allegiance  depends. 
We  owe  allegiance  to  the  country  where  we  were  born,  where  we  were 
educated,  and  under  the  protection  of  whose  laws  we  live.  To  it  we 
owe  the  sacrifice  of  our  comfort,  our  property,  and  our  lives,  when 
the  occasion  requires  it.  And  it  is  from  the  existence  of  these  com- 
prehensive duties  on  our  part,  that  the  reciprocal  duty  of  protection 
arises.  Our  country  is  bound  to  protect  our  rights  as  individuals  ; 
and  if  this  protection  be  not  afforded  us,  she  is  bound  to  render  us 
such  an  equivalent  as  it  is  in  her  power  to  bestow.  Against  another 
nation  she  is  bound  to  assert  our  claims,  for  she  alone  can  meet  such 
an  antagonist  on  equal  terms.  If  she  neglects  the  sacred  duty  of  pro- 
tecting us  in  our  rights,  she  is  bound  to  make  us  compensation. 
These  principles  are  no  recent  discoveries.  They  are  as  old  as  the 
institution  of  civil  government.  Their  recognition  by  a  State  is  the 
surest  and  firmest  bond  by  which  the  citizen  is  attached  to  his  govern* 
ment  and  his  country.  They  embody  the  same  idea  expressed  by  the 
lord  chancellor  in  the  case  of  the  Baron  de  Bode,  to  which  I  have 
referred,  that  ^^if,  from  weakness,  timidity,  or  any  other  cause,  on 
the  part  of  his  own  government,  no  redress  is  obtained  from  the  for- 
eigner, he  (the  citizen)  has  a  claim  against  his  own  country."  In 
the  case  of  Farnam  vs.  Brookes,  9  Pick.,  p.  239,  Parker,  C.  J.,  inti- 
mates an  opinion  that  there  is  an  obligation  on  the  government  of  the 
United  States  to  procure  redress  for  its  citizens,  or  itself  to  reimburse 
them. 

In  this  state  of  things,  it  appears  to  me  that  the  United  States  made 
use  of  the  Armstrong  claim  for  the  purpose  of  procuring  a  settlement 
of  the  other  claims  upon  Portugal.  The  substance  of  the  agreement 
was,  that  Portugal  would  pay  the  other  claims  if  the  United  States 
would  submit  this  to  arbitration.  This  was  the  actual  effect  of  the  ne- 
gotiation. The  United  States  were  willing  to  incur  the  chances  of  an 
arbitration  for  the  consideration  thus  agreed  to  be  paid  to  them ; 
bat  if  it  should  result  unfavorably  to  the  claimant,  they  would  be 
bound  io  indemnify  him.  They  voluntarily  placed  themselves  in  the 
position  of  taking  private  property  for  the  public  use,  for  which,  by 
the  fifth  article  of  the  amendments  to  the  Constitution,  they  were 
bound  to  make  compensation.  This  duty  is  recognized  by  all  writers 
on  public  law.  Puffendorf  says;  ^'But,  however,  without  dispute, 
they  that  have  lost  or  sacrificed  that  fortune  to  the  public  safety  in 
such  extremities,  ought  to  have  a  restitution  or  satisfaction  made  to 
them,  as  far  as  possible,  by  the  whole  community." — (B.  8,  ch.  5,  §  7.) 
'^  If  the  nation  disposes  of  the  possessions  of  an  individual,  the  alien- 
ation will  be  valid,  for  the  same  reason ;  but  justice  demands  that  the 
individual  be  recompensed  out  of  the  public  money." — (Vattal,  b.  1, 
ch.  22,  §244.)  ^' The  necessity  of  making  a  peace  authorizes  the 
sovereign  to  dispose  of  things  even  belonging  to  private  persons,  and 
the  eminent  domain  gives  him  this  right.  But  these  cessions  being 
made  for  the  common  advantage,  the  State  is  to  indemniry  the  citizens 
who  are  sufferers  by  them." — (Vattal,  b.  4,  ch.  2,  §  12.)  In  the  case 
of  Ware  vs.  Hylton,  3  Dall.,  199,  where  a  question  arose  under  the 
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treaty  of  1783  with  Great  Britain  and  a  law  of  Virginia  seqnestrating^ 
debts  due  to  British  sabjects,  Mr.  Justice  Chase  said,  (page  245,) 
^^  that  Congress  had  the  power  to  sacrifice  the  rights  and  interests  of 
private  citizens  to  secure  the  safety  or  prosperity  of  the  public,  I  have 
no  doubt ;  but  the  immutable  principles  of  justice,  the  public  faith  of 
the  States  that  confiscated  ana  received  British  debts  pledged  to  the 
debtors,  and  the  rights  of  the  debtors  violated  by  the  treaty,  all  com- 
bine to  prove  that  ample  compensation  ought  to  be  made  to  all  the 
debtors  who  have  been  injured  by  the  treaty  for  the  benefit  of  the 
public."  Wheaton  says:  ^' A  general  power  to  make  treaties  of 
peace  necessarily  implies  a  power  to  decide  the  terms  on  which  they 
shall  be  made,  and  amons  these  may  properly  be  included  the  cession 
of  public  territory  and  other  property,  as  well  as  of  private  property 
included  in  the  eminent  domain  annexed  to  the  national  sovereignty." 
— (Elements  of  Const.  Law,  part  3,  ch.  2,  §  7.)  And  he  subsequently 
says :  ^^  The  duty  of  making  compensation  to  individuals  whose 
private  property  is  thus  sacrifii^  to  the  general  welfare,  is  inculcated 
by  public  jurists  as  correlative  to  the  sovereign  right  of  alienating 
those  things  which  are  included  in  the  eminent  domain." 

If  it  be  once  admitted  that  a  government  is  bound  to  protect  its 
citizens,  it  is  immaterial  by  what  name  the  obligation  is  called.  It 
may  be  called  a  legal  obligation  or  a  political  obligation.  It  is  enongb 
if  the  obligation  exists.  If  the  government,  in  the  exercise  of  a  po- 
litical right,  or  the  discharge  of  a  political  duty,  sacrifice  the  property 
of  the  citizen  for  the  public  expediency,  I  cannot  understand  what 
that  government  is  worth  to  the  citizen  if  he  is  not  to  be  indemnified. 
I  do  not  understand  that  there  is  any  analogy  between  the  sovereignty 
of  the  United  States  and  that  of  a  despotic  government.  There  is  not , 
strictly  speaking,  any  sovereignty  in  the  United  States.  The  only 
sovereignty  is  in  the  people.  The  government  is  but  an  agency  for 
the  exercise  of  certain  delegated  powers.  As  it  is  not  self-existent  in 
fact  or  in  theory,  it  can  have  no  inherent  irresponsibility  or  soTor- 
eignty  in  the  sense  in  which  those  words  are  generally  used.  Our 
theory  is  not  that  powers  and  rights  descend  from  the  government  to 
the  people,  and  are  imparted  in  such  proportions  as  the  government 
may  please.  The  government  is  responsible  to  the  people,  but  a  des- 
potic monarch  is  not  responsible  to  any  power.  It  does  not  seem  to 
me,  therefore,  that  any  argument  can  be  derived  from  the  irresponsi- 
bility of  the  government  against  its  liability.  Moreover  the  United 
States  have  themselves  submitted  the  question  to  us  whether  they  are 
bound  to  afford  relief.  Suppose  the  President  and  Senate  make  a 
treaty,  and  complaint  is  made  that  by  it  the  private  rights  of  a  man 
have  been  injured,  and  the  question  is  sent  to  this  Court  for  decision, 
might  we  not  entertain  jurisdiction?  Such  is  this  case;  and  any 
argument  against  the  propriety  of  an  inquiry  into  the  liability  of  the 
United  States  is  answered  by  the  fact  that  it  has  been  referred  to  us 
by  competent  authority,  by  the  United  States  themselves,  to  investi- 

fate  the  question  whether,  upon  the  facts  in  the  case,  the  claimant 
as  any  ground  for  relief. 

The  evidence  relating  to  the  damages  sustained  by  the  loas  of  the 
'  Armstrong  is  as  follows : 
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It  was  proved  that  the  officers  and  men  of  the  schooner  had  the 
same  outfits  required  in  the  navy  of  the  United  States.  A..  B.  Frazer 
testified  that  a  fair  estimate  of  the  value  of  the  articles  lost  would  be 
as  follows : 

For  Captain  Beid tlSI  00 

For  each  officer  of  the  Ist  class 569  00 

Do do 2d  class 198  00 

Do do 3d  class 102  15 

Do do 4th  class 76  00 

Peter  Taylor,  the  prize-master,  proved  the  shipppins  articles,  which 
were  produced,  and  testified  that  the  estimate  of  tne  Tosses  was  a  fair 
one,  and  that  the  valuation  was  fair  upon  the  schedule  of  them, 
which  was  produced,  and  that  nothing  was  saved  when  the  vessel  was 
destroyed.  Thomas  B.  Parsons,  also  a  prize-master,  testified  that 
the  estimate  did  not  exceed  the  actual  loss.  James  Benson^  a  seaman 
on  board  the  schooner,  testified  that  the  estimate  as  to  the  outfit  of 
the  men  was  correct. 

Upon  the  evidence,  therefore,  the  loss  of  the  officers  and  crew  was 

follows : 

Captain  Beid $1,037  00 

10  officers,   1st  class,    at  $859  00 8,690  00 

17  officers,   2d  class,    at    348  00 5,916  00 

48  men at    202  75 9,732  00 

14  landsmen  and  boys,  at     76  00 2,464  00 

Loss  of  officers  and  crew 27,739  00 


In  relation  to  the  value  of  the  Armstrong,  it  appeared  that  she 
carried  246  tons.  Mr.  B.  F.  Delano,  a  United  States  naval  construc- 
tor, testified  that  she  would  cost  $100  per  ton,  and  her  armament 
would  cost  $6,000.  Mr.  Joseph  Tinkham  testified  that  he  was  a 
marine  surveyor,  and  was  acquainted  with  the  vcJue  of  ships  and 
outfits,  and  knew  the  Armstrong,  and  that  she  was  worth  from  $75 
to  $100  per  ton,  exclusive  of  her  armament.  When  she  sailed  from 
New  York  he  thought  the  ship,  her  outfits,  and  armament  were  worth 
$60,000.  Henry  Coit  testified  that  the  contract  price  for  building  the 
vessel  was  $28,000,  and  that  from  the  books,  her  outfits  and  arma- 
ment cost  $16,000.  B.  B.  Havens  testified  that  the  vessel  cost 
$42,000.  Upon  the  whole  of  this  evidence,  the  value  of  the  vessel, 
when  she  sailed  from  New  York,  may  probably  be  stated  to  have  been 
the  sum  of  $43,000. 

The  loss  of  the  owners  was  therefore $43,000 

The  loss  of  the  officers  and  crew  was 27,739 

70,739 
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And  upon  this  sum  the  claimants  contend  that  interest  should  be 
allowed. 

The  claimant,  Captain  Reid,  produced  in  evidence  a  commission 
from  the  President  of  the  United  States,  constituting  him  the  com- 
mander of  the  Armstrong ;  and  also  a  power  of  attorney  from  the 
owners  of  the  vessel,  and  from  the  various  persons,  both  officers  and 
crew,  who  were  on  board  and  suffered  damages  by  her  destruction, 
authorizing  him  to  act  for  them,  and  to  receive  for  them  and  each  of 
them  whatever  sum  they  were  severally  entitled  to  from  the  United 
States. 


S5TH  OoNaRBBS,  )  HOUSE  OP  BEPBESENTATl VES.  J  Rbport  0*  0, 
Ist  Session.    J  (     No.  150. 


BEBEEAH  HEALD. 


FuBVABT  1,  1868.--Oommitted  to  a  Ck>mmittee  of  the  Whole  House,  and  ordered  to  be 

printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honordtHe  the  Senate  and  House  of  BepresentaHves  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

BEBEKAH  HEALD  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Pt  a  1    ^^  ^^  ^^  Court  at  Washington,  this  first  day  of  February, 

LL.  S.J     ^    jj    jgjg 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


IN  THE  UNITED  STATES  COURT  OP  CLAIMS. 

To  the  honorable  the  United  States  Court  of  Claims : 

The  petition  of  Bebekah  Heald,  the  widow  of  Major  Nathan  Heald, 
late  of  St.  Charles  county,  in  the  State  of  Missouri^  most  respect- 
fully represents : 

That  on  the  16th  day  of  August,  1812,  her  husband,  then  Captain 
Heald,  an  officer  in  the  United  States  army,  commanded  Fort  Dear- 
bom,  in  or  near  Chicago ;  that  she,  your  petitioner,  resided  there  with 
him,  and  that  they  were  possessed  of  considerable  personal  property, 
all  of  which  was  lost  at  the  destruction  of  said  Fort  Dearborn,  on  the 
said  16th  day  of  August,  1812,  by  the  Indians,  and  by  w]|om  thej 
were  taken   /risoners. 

That  an  iuventory  or  schedule  of  the  property  thus  lost  is  herewith 
Annexed,  together  with  its  supposed  valuation. 

Your  petitioner  further  states,  that  after  the  death  of  her  husband, 
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she,  in  the  month  of  December^  1847^  petitioned  Congresa  for  pay- 
ment and  remuneration  for  the  property  so  destroyed  by  the  IndiaoB 
and  lost  to  them.  • 

That  her  petition  was  •  forwarded  to  the  Hon.  Thoe.  H.  Benton, 
then  a  senator  in  Congress  from  Missouri,  and  was  accompanied  by  the 
depositions  of  two  ladies  of  Chicago,  who  were  well  acquainted  with 
all  the  facts  in  relation  to  their  capture  and  the  destruction  of  their 
property ;  that  by  some  strange  fatality  the  petition  and  testimony 
were  lost  or  mislaid,  and  were  never  presented  to  Congress ;  that  both 
of  the  ladies  at  Chicago  are  now  dead ;  that  their  testimony,  duly  taken, 
was  full  and  complete  ;  that  her  said  petition  was  furthermore  accom- 
panied by  the  additional  testimony  of  Colonel  John  O'Fallon  and 
Colonel  John  Buland,  of  St.  Louis,  Missouri. 

Your  petitioner  prays  that  her  claim  may  be  examined  and  adjudi- 
cated upon  in  such  manner  as  may  be  conformable  to  the  rules  and 
regulations  of  your  Court ;  and,  if  necessary,  that  a  commission  may 
be  granted  to  take  the  depositions  of  witnesses  in  St.  Louis,  Missouri, 
to  substantiate  her  claim. 

The  major  part  of  the  property  lost  was  her  own,  and  over  which 
her  husband  exercised  no  control ;  but  perhaps,  when  legally  con- 
sidered, the  title  was  in  him.  If  such  be  the  construction,  then  I 
appeal  in  the  name  of  his  legal  representatives  for  pay. 

Relies  upon  5th  article  of  Amendments  to  the  Constitution,  3  U  S. 
B.  261 ;  lb.  397  ;  lb.  465,  chap.  124 ;  and  general  principles  of  pub- 
lic law. 

BEBEEAH  HEALD. 

Unitbd  StatK;  To  Bebekah  Heatd^  Dr. 

For  loss  of  property  (personal)  taken  and  destroyed  by  Indians,  on 
the  15th  day  of  August,  1812,  at  Fort  Dearborn,  on  the  destruction 
of  the  fort,  viz : 

One  negro  woman,  Cicily,  and  her  child,  valued  at |1,000  00 

One  side-saddle,  bridle,  and  martingale 36  00 

Three  horses 600  00 

Two  cows  and  calves 60  00 

Household  furniture 200  00 

Silver  spoons  and  tumblers 76  00 

Table  furniture  complete • 76  00 

Clothing 600  00 

Jewelry,  ear-rings,  breastpins,  rings,  &c • 60  00 

2,686  00 


as 


State  op  Missouri,    ) 
'County qfSL  Chwrha,  J*** 

I,  Bebekah  Heald,  do  swear  that  the  facts  stated  by  me  in  the  peti- 
"tion,  so  far  as  they  are  of  my  own  personal  knowledge,  are  true,  and 
80  far  as  they  depend  upon  the  information  of  others,  I  believe  to  be 


true ;  and  that  the  schedale  antiezed  is  a  true  aoconnt  of  the  property 
lost,  and  the  estimated  value,  say  two  thousand  five  hundred  and 
eighty-five  dollars.  « 

REBEKAH  HEALD. 

Suhscribed  and  sworn  to  before  me,  the  undersigned  justice,  this  9th 
October,  1856. 

JOSIAH  B.  COSBY, 

Justice  of  the  Peace. 

State  op  Missoubi,     ) 
County  of  St.  Charles.  ) 

I,  John  K.  McDearmon,  clerk  of  the  county  court  of  St.  Charles 
county,  certify  that  Josiah  B.  Cosby,  esq.,  before  whom  the  foregoing 
affidavit  of  Bebekah  Heald  was  made,  and  whose  genuine  signature  is 
thereunto  attached,  is  now,  and  was  at  the  time  of  so  doing,  an  acting 
justice  of  the  peace,  duly  commissioned,  sworn,  and  qualified  within 
and  for  said  county ;  and  that  all  his  official  acts,  as  such,  are  entitled 
to  full  faith  and  credit. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  of  said 
[SBAL.]     court,  at  office,  this  11th  day  of  October,  1865. 

JOHN  K.  McDEARMON,  Clerk. 


To  the  honorable  the  Court  of  Claims  of  the  United  States: 

Bebekah  Heald,  a  petitioner  to  the  Court  of  Claims,  begs  leave  to 
file  this  supplementary  petition,  to  make  certain  amendments  which 
she  is  advised  are  necessary  to  her  original  petition. 

Your  petitioner  founds  her  claim  on  the  implied  contract  which 
exists  between  the  government  and  its  citizens  to  afford  them  protec- 
tion against  all  hostile  depredations,  and  the  repeated  recognition  of 
their  liability  in  cases  similar  to  this  of  your  petitioner. 

No  one  is  interested  in  the  said  claim  but  the  petitioner,  and  the 
legal  representatives  of  her  late  husband,  in  whose  behalf  she  petitions, 
who  are  Darius  Heald,  (son  of  the  petitioner  and  her  late  nusband, 
Nathan  Heald,)  and  Nathan  Heald  McCausland  and  Alexander  A. 
McCausland,  (grandsons  of  the  petitioner  and  her  late  husband,  Nathan 
Heald.) 

Your  petitioner  desires  that  her  petition  may  be  so  amended  as  to 
include  the  above  statements,  and  prays  leave  to  amend  the  schedule 
thereunto  annexed,  by  adding  thereto  a  watch  and  a  gun  that  were 
lost  at  the  same  time,  and  in  the  same  manner  set  fortn  in  the  peti- 
tion, and  that  were  of  the  value  of  one  hundred  and  fifty  dollars. 

BEBEKAH  HEALD. 

State  op  Missoubi,     ) 
County  of  St.  Charles y  \ 

This  day  personally  appeared  before  me,  Josiah  B.  Cosby,  a  justice 
of  the  peace  duly  authorized  by  law  to  administer  oathA  within  and 


4  REBEKALI  n£ALD« 

for  the  county  aforesaid,  Bebekah  Heald,  whose  name  is  subscribed  to 

the  foregoing  petition,  and  who  being  by  me  duly  sworn,  upon  her 

oath  says,  that  said  petition  and  the  facts  therein  set  forth  are  true. 

Sworn  to  and  subscribed  before  me  this  4th  day  of  January,  1856. 

JOSIAH  B.  COSBY,  J.  P. 

State  of  Missouri,    ) 
County  of  St,  Charles.  J 

I,  John  K.  McDearmon,  clerk  of  the  county  court  of  said  county, 
certify  that  Josiah  B.  Cosby,  esq.,  whose  proper  signature  appears  to 
the  above  affidavit  of  Eebekah  Heald,  is  now,  and  was  at  the  time  of 
so  doing,  an  acting  justice  of  the  peace  within  and  for  said  coanty, 
duly  commissioned  and  qualified,  and  that^  as  such,  his  acts  are  en- 
titled to  full  faith  and  credit. 

In  testimony  whereof,  I  have  hereto  set  my  hand  and  seal  of  said 
r  -,  court,  at  office,  in  the  city  of  St.  Charles,  this  7th  day  of  Janu- 
L^'  ^-J  ary,  1856. 

JOHN  K.  McDEARMON,  Clerk. 


IN  THE  COURT  OF  CLAIMS. 

Bbbegca  Hbald  v8.  The  XTnitbd  Statbs. 

Judge  Blageford  delivered  the  opinion  of  the  Court. 

The  petition  states  the  following  facts : 

The  petitioner  is  the  widow  of  Captain  Heald^  deceased. 

On  the  16th  of  August,  1812,  her  husband  was  a  captain  in  the 
army  of  the  United  States,  and  then  resided  with  the  petitioner,  his 
wife,  at  Chicago. 

At  that  time  Captain  Heald  was  commander  of  Fort  Dearborn,  in 
or  near  Chicago,  where  he  and  the  petitioner  then  had  personal 
property  of  the  value  of  $2,585. 

The  Indians,  on  the  said  15th  of  August,  1812,  destroyed  Fort 
Dearborn,  when  all  said  personal  property  was  lost,  and  Captain 
Heald  and  the  petitioner,  his  wife,  were  taken  prisoners.  The  greater 
part  of  the  personal  property  so  lost  belonged  to  the  petitioner. 

The  object  of  the  petitioner  is  to  recover  the  value  of  said  personal 

{roperty  either  for  herself  or  for  the  legal  representatives  of  ner  said 
usoand. 
At  the  time  of  said  destruction  of  Fort  Dearborn,  the  United  States 
and  the  Indians  were  at  war ;  and  the  claim,  therefore,  is  for  the 
value  of  private  personal  property  destroyed  by  an  enemy  in  time  of 
war. 

We  think  that  there  is  no  difficulty  in  this  case.  The  government 
is  not  bound  to  pay  for  the  property  in  question.  No  doctrine  is 
better  settled  than  that  the  government  of  an  invaded  country  is  not 
liable  to  pay  for  private  propertv  destroyed  by  the  enemy.  This 
subject  was  before  us  in  1866,  in  the  case  of  Cassius  M.  Clay,  and  the 
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decision  was  against  his  claim.  In  the  opinion  in  that  case,  the 
authority  of  Yattel  is  relied  on.  That  author,  speaking  of  the 
damages  caused  to  individuals  by  acts  of  the  enemy,  says :  '^  All  the 
subjects  are  exposed  to  such  damages  ;  and  woe  to  him  on  whom  they 
fall  I  The  members  of  a  society  may  well  encounter  such  risk  of 
property,  since  they  encounter  a  similar  risk  of  life  itself.  Were  the 
State  strictly  to  indemnify  all  those  whose  property  is  injured  in  this 
manner,  the  public  finances  would  soon  be  exhausted ;  and  every 
individual  in  the  State  would  be  obliged  to  contribute  his  share  in  due 
proportion — a  thing  utterly  impracticable.  Besides,  these  indemnifi- 
cations would  be  liable  to  a  thousand  abuses,  and  there  would  be  no 
end  of  the  particulars.  It  is  therefore  to  be  presumed  that  no  such 
thing  was  ever  intended  by  those  who  united  to  form  a  society/'— 
(Yattel's  Law  of  Nations,  book  3,  chap.  16,  sec.  232.) 
Our  opinion  is,  that  the  petition  shows  no  cause  of  action. 


35th  Oongmhs,  )  HOUSE  OF  REPRESENTATIVES.  (  Rbpoet  0.0, 
lat  Session.     )  (    No.  151. 


BENJAMIN  H.  SPRINGER. 


Fbbkvakt  1 ,  1858.~Committed  to  a  Committee  of  the  whole  House  and  ordered  to  be  printed 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  lumoraUe  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  resjpeotfuUy  presents  the  following  documents 
as  the  report  in  the  case  ox 

BENJAMIN  H.  SPRINaER  va.  THE  UNITED  STATES. 

1 .  The  petition  of  the  claimant  and  amendment  on  which  testimony- 
was  ordered  November  29,  1856.  • 

2.  Claimant's  brief  on  petition. 

3.  Depositions  of  Joseph  Smith,  Philip  C.  Johnson,  John  G.  Rep- 
lier,  and  John  W.  Bronaugh. 

4.  Letters  and  statement  from  the  Navy  Department  in  answer  to 
an  order  from  the  Court  of  Claims  transmitted  to  the  House  of  Rep- 
resentatives. 

5.  Claimant's  brief  on  the  facts. 

6.  Solicitor's  brief. 

7.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

P        -,    seal  of  said  court  at  Washington,  this  Ist  day  of  February, 
LL.  8.J     ^^  p   1858^ 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims 


PETITION. 


To  the  Honorable  Court  of  Claims  of  the  United  States ^  miting  in 

Washington^  D.  C.  : 

Your  petitioner,  Benjamin  H.  Springer,  of  the  city  of  Philadel- 
phia! Pennsylvania,  respectfully  represents  :  That  on  the  15th  day  of 
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January,  1851 ,  he  was  appointed  '^  agent  of  the  Navy  Department, 
for  the  parchase  of  anthracite  coal  for  the  use  of  the  navy/'  as  will 
appear  by  the  Secretary's  letter  of  that  date,  of  which  a  copy  is  ap- 
pended. In  pursuance  of  the  terms  of  that  letter,  the  petitioner  was 
always  allowed  and  paid  the  stipulated  commission  of  five  per  centam 
'  upon  the  gross  cost  of  the  coal,  including  all  expenses,  whether  the 
same  was  sent  to  any  part  of  the  United  States  or  shipped  to  anj  for- 
eign port.  Tour  petitioner  avers  that  this  was  the  settled  construction 
of  his  contract  with  the  department,  never  disputed  until  the  occasion 
which  will  now  be  stated. 

By  letter  of  the  3d  April,  1852,  of  which  a  copy  is  appended,  the 
Secretary  of  the  Navy  appointed  Messrs.  Howland  and  Aspinwall,  of 
New  York,  agents  for  furnishing  coal  to  the  squadron  of  the  United 
States  in  the  East  Indies,  the  China  seas  and  the  Pacific  ocean, 
stipulating  to  pay  them  ten  per  centum  upon  the  gross  amount  of 
supplies,  incl^jading  all  charges,  but  expressly  providing,  'Hhat  for  all 
American  coal  shipped  from  the  United  States  there  shall  be  deducted 
from  the  above  commission  of  ten  per  centum  the  commission  allowed 
the  agents  of  the  department  for  supplying  coal  within  the  United 
States." 

As  your  petitioner  had  been  appointed  to  his  agency  on  account  of 
his  experience  and  his  knowledge  of  the  difierent  qualities  of  coal, 
the  Bureau  of  Equipment,  Construction  and  Repairs,  by  letter  of 
June  30,  1852,  of  which  a  copy  is  appended,  required  him  to  in- 
spect the  various  cargoes  purchased  and  shipped  by  Messrs.  Howland 
and  Aspinwall ;  and  (as  he  learned  afterwards,)  upon  his  certificate, 
before  the  delivery  of  the  coal  in  the  Pacific,  the  purchase  monej  for 
the  same  was  advanced  to  them  by  the  department.  This  petitioner 
faithfully  performed  the  duty  assigned  him,  inspecting  the  coal 
shipped,  sometimes  approving  and  receiving  it,  and  sometimes  adviB- 
ing  Messrs.  Howland  and  Aspinwall  that  certain  coals  proposed  to  be 
shipped  by  them  were  unsuited  to  the  purpose,  and  would  not  be  re- 
ceived. Petitioner  has  reason  to  believe  that  the  faithfulness  of  bi^ 
inspection  was  distasteful  to  Howland  and  Aspinwall,  and  through 
their  great  influence  finally  led  to  his  dismissal  from  his  agency,  a^^ 
stated  hereafter. 

On  the  Ist  of  July,  1853,  the  petitioner  rendered  his  quarterlr 
account,  which  was  made  out  by  one  of  the  clerks  of  the  Bureau  ot 
Construction,  Equipment  and  Repairs,  by  direction  of  the  chief  thereof. 
and  included  commissions  upon  the  gross  charges  to  the  port  of  desti- 
nation, as  now  and  always  heretofore  claimed  under  his  original  con- 
tract. Up  to  this  time  the  claim  was  undisputed  and  fully  recognized 
by  the  department,  and  this  petitioner  was  permitted  freely  to  exam- 
ine the  accounts  of  Howland  and  Aspiawall,  for  the  purpose  of  ren- 
dering his  own. 

On  the  29th  of  August,  1853,  to  his  great  surprise,  your  petitioner 
was  informed  by  the  Bureau  of  Construction,  Equipment  and  BepaiWr 
that  his  commission  of  five  per  centum  would  be  allowed  only  upoji 
the  cost  of  the  coal  at  the  port  of  shipment ;  and  upon  this  basis  bu< 
accounts  have  been  made  out  by  the  bureau  and  paid  ;  always,  bow- 
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«ver,  with  a  protest  on  his  part  and  a  demand  of  payment  according 
to  his  understanding  of  the  agreement,  and  the  former  usages  of  the 
department.  Tour  petitioner  has  applied  for  permission  to  examine 
the  accounts  returned  hy  Howland  and  Aspinwall,  so  that  he  might 
render  his  own  account  according  to  his  understanding  of  his  rights, 
but  this  privilege  has  been  denied  him,  and  he  now  has  no  remedy  ex- 
cept through  the  interposition  of  this  honorable  Court. 

On  the  29th  July,  1853,  the  Secretary  advised  the  petitioner  that 
his  agency  was  abolished;  and  the  Secretary  added,  ''you  will  be 
pleased  to  complete  the  orders  now  on  hand,  and  render  your  account 
to  the  proper  bureau  for  final  settlement."  The  correspondence  with 
the  department  and  with  Messrs.  Howland  and  Aspinwall  will  show 
what  orders  were  then  on  hand,  and  also  that  your  petitioner  faithfully 

{performed  his  duty,  as  far  as  he  was  permitted  to  do  so,  though  How- 
and  and  Aspinwall  refused  to  allow  him  to  inspect  certain  coals 
ordered  by  the  bureau  to  be  inspected.  The  correspondence  on  this 
subject  will  be  exhibited  when  the  Court  may  require  it. 

Your  petitioner  insists  that  he  is  entitled  to  his  full  commissions 
upon  all  the  coals  which  he  was  ordered  to  inspect  during  his  agency, 
and  which  he  was  ready  and  willing  to  inspect,  and  that  such  com- 
missions are  to  be  estimated  upon  the  gross  amount  of  charges  of  all 
kinds  at  the  port  of  destination,  according  to  the  understanding  and 
usage  of  the  department  prior  to  the  transactions  herein  stated.  Upon 
any  other  construction  of  the  agreement  the  allowance  to  Howland 
and  Aspinwall  was  improvident  and  excessive,  and  grossly  unjust  to 
this  petitioner.  The  largo  commission  of  ten  per  centum  was  doubt- 
less allowed  because  one-naif  of  that  amount  was  intended  to  be  re- 
served to  the  home  agents,  upon  all  American  coals  ;  and  because  it 
was  known  (as  afterwards  proved  to  be  the  case)  that  much  the  larger 
part  of  the  shipments  would  be  of  English  coal,  upon  which  the  whole 
commission  would  be  due  to  Howland  and  Aspinwall. 

Tour  petitioner  has  been  informed  that  the  claim  of  John  Jamison, 
late  bituminous  coal  agent,  who  occupied  a  similar  relation  to  How- 
land and  Aspinwall  in  this  matter,  has  been  allowed  and  paid  to  the 
full  extent  of  the  present  demand.  It  is  believed  that  the  correspond- 
ence on  file  in  the  Navy  Department  will  establish  this  fact ;  the  pe- 
titioner also  believes  that  the  correspondence  of  the  department  with 
Howland  and  Aspinwall  will  show  that  both  parties  at  one  time  un- 
derstood your  petitioner's  claim  to  be  of  right  and  as  he  now  states  it. 
But  as  your  petitioner  has  not  been  allowed  to  see  that  correspondence, 
he  asserts  only  his  belief,  and  not  his  knowledge. 

The  petitioner  cannot  state  his  account  accurately,  for  want  of  in- 
formation which  the  Navy  Department  refuses  to  give  him.  To  the 
best  of  his  judgment  and  belief,  the  commissions  due  him  by  the  Navy 
Department  upon  the  principles  herein  stated,  will  amount  to  a  sum 
between  ten  thousand  and  fifteen  thousand  dollars.  He  prays  this 
honorable  Court  to  exert  its  lawful  authority  to  enable  him  to  ascer- 
tain all  the  items  of  his  account ;  and,  believing  his  demand  to  be 
just,  according  to  the  legal  intent  of  his  agreement  with  the  govern- 
ment, he  prays  that  it  may  be  allowed  and  reported  to  Congress  for 
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payment.    The  petitioner  is  the  sole  owner  of  the  claim,  not  hafiitg 
sold  or  assigned  any  part  of  it  to  any  otider  person. 

B.  H.  8PBINGEB. 
BROWN,  STANTON  &  WALKER, 

Atiomejfa  for  the  FetUiotiiar. 


Unitei)  States,  )^ 

Eastern  District  of  Pennsylvania,  J 

On  this  third  day  of  July,  1855,  before  me,  Charles  F.  Eeazlitt,  a 
commissioner  appointed  by  the  circuit  court  of  the  United  States  in 
and  for  the  eastern  district  of  Pennsylvania,  in  the  third  circuit,  under 
the  laws  of  the  United  States,  to  take  affidavits  and  acknowledg- 
ments of  bail,  Ac,  personally  appeared  Benjamin  H.  Springer,  who 
bein^  duly  sworn,  did  depose  and  say,  that  he  has  read  the  foregoing 

Eetition  and  knows  the  contents  thereof,  and  that  the  same  is  true  of 
is  own  knowledge,  except  as  to  the  matters  therein  stated  to  be  on 
his  information  and  belief,  and  as  to  those  matters,  he  believes  it  to 
be  true. 

B.  H.  SPRINGER. 

CHAS.  P.  HEAZLITT, 
UnUed  States  Commissioner, 


Navy  Dkpartbient, 

January  15, 1851. 

Sir  :  Tou  are  hereby  appointed  the  agent  of  the  Navy  Department 
for  the  purchase  of  anthracite  coal  for  the  use  of  the  navy. 

You  will  receive  a  commission  of  five  per  cent,  on  the  amount  of 
all  purchases  made  by  you  in  this  capacity,  which  commission  is  to 
cover  all  expenses  of  selecting,  purchasing  and  shipping  the  coaL 

Your  duty  will  be  to  select  anthracite  coal  under  the  directions  of 
the  department  and  its  bureaus,  of  the  best  quality  adapted  to  the 
purpose  for  which  it  is  to  be  used,  and  to  ship  it  to  such  ports  as  may 
be  indicated. 

I  am,  respectfully,  your  obedient  servant, 

WM.  A.  GRAHAM. 

B.  H.  SPBiKaBR,  Esq.,  Washington. 


Navy  DbparihbnTi 

AprU  3, 1862. 

Gtvsnjaoss :  You  are  hereby  appointed  the  agent  of  the  department 
for  ftirnishing  coal  for  the  use  of  the  United  States  squadron  in  the 
East  Indies  and  China  seas  and  Pacific  ocean. 

The  ooal  is  to  be  delivered  at  such  times  and  places,  and  soch  kindi 
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snd  quantities,  as  shall  be  required  by  the  department  or  the  com« 
mauder  of  the  squadron  before  mentioned. 

The  coal  of  each  kind  to  be  of  the  best  description  and  quality  for 
the  use  of  war  steamers^  and  be  in  all  respects  satisfactory  to  the 
officer  who  may  order  or  require  the  supply. 

For  the  coal  purchased  and  delivered  you  will  be  paid  the  purchase 
money,  coet  of  transportation,  insurance  and  unavoidable  expenses 
attending  the  same,  and  for  your  services  as  agent  under  this  appoint- 
ment you  will  be  allowed  and  paid  a  commission  of  ten  per  cent,  on 
the  gross  amount  of  supplies,  including  the  above  mentioned  ex- 
penses ;  provided  that,  for  all  American  coal  shipped  from  the  United 
States  on  this  account,  there  shall  be  deducted  from  the  above  com- 
mission of  ten  per  cent,  the  commission  allowed  the  agents  of  the 
department  for  supplying  coal  within  the  United  States. 

Satisfactory  evidence  will  be  required  that  the  accounts  for  coal 
eupplied  are  fairly  stated,  and  that  no  over  charge  appears,  and  pay- 
ment will  be  made  by  the  navy  agent  in  New  York  on  the  presenta- 
tion of  said  accounts,  (including  the  commission  of  ten  per  cent, 
upon  the  gross  amount  less  the  home  agent's  commission,)  duly  cer« 
tified  as  to  quality  and  cost  by  the  commander  of  the  squadron  for 
which  the  coal  shall  have  been  forwarded,  and  approved  by  the  Chief 
of  the  Bureau  of  Construction,  Equipment  and  Repairs. 

It  is  to  be  distinctly  understood  that  the  commission  of  ten  per 
cent.,  herein  referred  to  as  compensation  for  services,  is  declared  and 
agreed  to  be  in  full  for  all  demands  on  the  part  of  the  agent  holding 
and  accepting  this  appointment  against  the  Navy  Department  for  the 
transaction  of  any  business  in  relation  to  procuring  or  supplying  coal 
for  the  United  States  squadron  in  the  East  Indies  and  China  seas  and 
Pacific  ocean. 

This  agreement  will  extend  to  the  delivery  of  three  thousand  tons 
of  coal,  and  may  be  further  continued  for  an  additional  quantity  of 
coal  for  a  definite  time,  at  the  option  of  the  parties  respectively. 

Be  pleased  to  signify  your  acceptance  or  refusal  of  this  appointment 
and  the  terms  herein  stated. 

I  am,  respectfully,  your  obedient  servant, 

WM.  A.  GRAHAM. 

Messrs.  Howland  &  Aspinwall. 


Navt  Dbpaktmbjit, 
Bureau  of  Gonslructiony  Equipment  and  BepairSj  June  30, 1852. 

Sir  :  Messrs.  Howland  &  Aspinwall,  of  New  York,  having  been 
appointed  by  the  department  agents  for  the  purchase  and  shipment  of 
coal  for  the  use  of  the  steamers  attached  to  the  squadron  in  the  China 
seas,  you  will  be  pleased  to  examine  and  inspect  such  anthracite  coal 
as  they  may,  from  time  to  time,  be  directed  to  ship  from  the  United 
States  for  that  purpose. 

Respectfully,  your  obedient  servant, 

W.  B.  SHUBRIOK, 
Ohief  cf  the  Bureau. 
B.  H.  SPBUfOBR,  Esq., 

United  States  Goal  Agent ^  Philadelphia. 
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IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 

Benjamin  H.  Springer  vb.  The  United  States. 

Amended  Petition. 

By  leave  of  Court,  first  had  and  obtaiHed,  and  Id  ameDdmeDt  of  his 
original  petition,  the  claimant  further  states  that,  after  receiving  the 
letter  of  the  Secretary  of  the  Navy,  dated  15th  January,  1851,  and 
appended  to  the  petition,  he  inquired  at  the  Navy  Department  upon 
what  amount  the  commission  of  five  per  cent,  allowed  in  said  letter 
was  to  be  estimated,  and  was  informed  that  it  would  be  upon  the  gross 
cost  of  the  coal  at  the  port  to  which  it  was  to  be  shipped  ;  that  the 
Secretary  had  endorsed  this  explanation  upon  a  similar  letter  ad- 
dressed to  John  Jamison,  the  agent  for  bituminous  coal ;  and  that 
the  same  endorsement  would  be  made  upon  the  claimant's  letter  of 
appointment,  if  desired.  The  claimant,  however,  was  satisfied  with 
the  verbal  assurance  thus  given,  which  he  expressly  avers  was  au- 
thorized by  the  Secretary  of  the  Navy ;  and  he  accordingly  undertook 
the  agency.  The  agreement  was  well  understood  by  both  parties,  and 
the  full  commission  was  in  all  instances  allowed  and  paid  until  the 
occasion  stated  in  the  original  petition. 

The  petitioner  further  states  that,  at  the  time  of  receiving  the  letter 
of  Commodore  W.  B.  Shubrick,  dated  30th  June,  1852,  he  was  ap- 
prized of  the  terms  of  the  letter  which  the  Secretary  of  the  Navy,  on 
the  3d  April,  1852,  had  addressed  to  Messrs.  Howland  &  Aspinwall. 
Upon  the  faith  of  these  two  letters,  which  are  also  appended  to  his 
original  petition,  and  which  the  claimant  construed  as  securing  to 
him  his  usual  full  commissions,  he  obeyed  the  order  for  the  inspec- 
tion of  coal  purchased  as  therein  contemplated.  The  claimant  ex- 
pressly alleges  that  he  had  no  information,  nor  even  suspicion,  that 
any  part  of  his  commissions  was  to  be  withheld  on  account  of  the 
agreement  with  Howland  &  Aspinwall ;  on  the  contrary,  he  Terily 
believes  that  it  was  the  intention  of  the  Secretary  of  the  NaTy  to 
reserve  and  cause  to  be  paid  to  him  the  full  commission  of  five  per 
cent,  on  the  gross  cost  of  all  American  anthracite  coal  which  was  to 
be  shipped  in  pursuance  of  the  arrangement  aforesaid. 

BENJAMIN  H.  SPRINGER. 

Sworn  to  in  due  form. 


in  the  united  states  court  op  claims. 
Bbnjamin  H.  Springer  vs.  The  United  States. 

»     Claimant^ B  hrief. 

The  claimant  was  agent  for  the  purchase  of  anthracite  coal  for  the 
use  of  the  navy,  with  a  compensation  of  five  per  centum  upon  the 
gross  cost  of  the  coal  at  the  point  to  which  it  was  shipped.  There  is 
no  controversy  as  to  this  measure  of  compensation,  except  on  the  coal 
shipped  by  Howland  and  Aspinwall  for  the  use  of  the  Japan  squadron. 
The  argument  on  behalf  of  the  government  is,  that  Howland  and 
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Aspinwall  performed  most  of  the  service,  and  therefore  the  claimant 
is  not  entitled  to  full  compensation.     To  this  the  claimant  replies : 

First.  The  Secretary  of  the  Navy  had  authority  at  any  time  to  dis- 
miss him  from  his  agency,  hut  there  was  no  power  to  alter  its  terms 
without  the  knowledge  and  consent  of  the  agent  himself.  So  long  as 
he  was  recognized  as  the  agent  he  was  entitled  to  the  commissions 
due  to  his  position. 

Second.  The  claimant  was  ahle,  ready  and  willing,  and  would  have 
been  bound  by  his  agency  to  render  all  the  services  performed  by 
Howland  and  Aspinwall  for  one  half  the  compensation  allowed  to 
them.  He  had  the  requisite  knowledge  and  experience,  and  still 
retained  the  confidence  of  the  department,  as  shown  by  the  order  to 
inspect  the  coal.  If  the  department  chose  to  employ  additional 
agents,  and  to  give  them  additional  compensation^  the  claimant's 
right  to  his  full  commission  is  not  thereby  taken  away.  A  principal 
having  appointed  an  agent  to  perform  a  certain  duty  with  a  stipulated 
compensation  cannot  refuse  to  pay  the  full  amount,  notwithstending 
he  may  have  subsequently  appointed  another  agent,  and  although  the 
latter  may  have  performed  the  whole  service. — (State  vs.  Chase,  3d 
Harris  &  Johnson,  182 ;  Keener  vs.  Harrod  &  Brooke,  2d  Md.,  70  ; 
Russell  on  factors  and  brokers,  48th  volume  law  library,  159  to  164, 
and  authorities  there  cited ;  see  also  Edwards  vs.  Goldsmith,  16 
Penn.  St.  Eep.,  43.) 

Third.  The  Secretary  recognized  the  foregoing  principle;  for,  in 
his  contract  with  Howland  and  Aspinwall,  he  distinctly  reserved 
**the  home  agent's  commission" — ^the  whole  commission — ^that  is  to 
say,  one  half  of  Howland  and  Aspinwall's  commission,  or  five  per 
cent,  on  the  gross  amount. 

Fourth.  The  commission  allowed  the  claimant  was  an  entirety — it 
could  not  be  divided.  Although  its  amount  fluctuated  with  the  dis- 
tance and  the  varying  expense  of  shipment,  yet  the  comn^ission  was 
5  per  cent,  on  the  gross  cost  at  the  place  of  delivery,  and  not  upon 
the  cost  at  any  other  place.  It  cannot  be  fairly  maintained  that  for 
coal  deliverable  in  Canton  he  was  entitled  to  his  commission  only  on 
the  cost  in  New  York.  Such  a  measure  of  compensation  would  be 
arbitrary,  and  not  based  on  any  rational  principle ;  for,  since  he 
neither  bought  the  coal,  nor  shipped  it  to  New  York,  the  cost  at  that 
point  can  afford  no  data  for  estimating  his  commission.  Such  was  not 
his  agreement,  as  expressed  in  the  original  contract;  and  there  is 
nothing  from  which  his  assent  can  be  implied. 

Fifth.  The  allowance  to  Howland  and  Aspinwall,  upon  the  con- 
struction claimed  by  the  government,  was  unreasonable,  improvident, 
*nd  extravagant.  While  this  fact  would  not,  of  itself,  confer  any 
fight  on  the  claimant,  it  nevertheless  affords  a  strong  presumption 
that  such  was  not  the  intention  of  the  parties.  Th«  fair  inference 
from  the  whole  transaction  would  be  that  this  large  and  unusual 
commission  was  allowed  to  the  special  agents  only  because  the  full 
compensation  of  the  general  agent  was  included  in  it,  or  reserved 
out  of  it. 

BEOWN,  STANTON  &  WALKER, 

Attorneys  for  the  Claimant. 


8  BENJAMIN  H.  SPBINOEB. 

Statement  of  the  amount  of  commissions  paid  io  B.  B.  Springer,  coal 
agent  for  the  Navy  Department,  for  anthracite  coal  purchased  on  ao- 
ootmt  of  the  Bureau  of  Yards  and  Docks. 

For  the  year  1861 $512  21 

For  the  year  1852 933  58 

For  the  year  1853 1,023  22 

2,469  01 

JOS.  SMITH, 
Chief  of  Bureau  of  Yards  and  Docks. 


Statement  of  dU  the  anthracite  coal  furnished  and  shipped  hy  Messrs. 
Bowland  &  AspinwaU^  and  inspected  hy  Bengamin  H.  Springer, 
together  with  all  the  cost  of  freight  and  barges  to  the  place  of  desti- 
nation. 


Number  of  tons  (accounted  for,)  T,584  yVrr. 

Whole  cost  of  freight  and  charges,  including  the  com- 
missions of  Messrs.  Howland  &  Aspinwall. 

Mr.  B.  H.  Springer  has  received,  for  five  per  cent,  com- 
missions on  the  original  cost  of  the  coal 


$109,784  96 
1,722  44 


Full  amount  of  compensation  paid  to  Benjamin  S.  Springer  by  the 
United  htates  Navy  Department,  during  each  and  every  year  of  his 
agency,  in  respect  to  anthracite  coal,  under  the  cognizance  q^  the  Bureau 
<f  Construction,  dec. 


1851. 

1852.               \ 

1853. 

1854. 

May  13  .... 

July    8  . . . . 
Oct.    2.... 

S18  90 
77  10 
19  19 

Jan.  7 

July  2 

Oct.   7 

1129  47 

162  84 

90  12 

Jan.   28  ... 
July  12  ... 
Sept.*  9  ... 
Sept.  30  . . . 

#184  11 

391  68 

1,508  44 

200  25 

July  12«. . 

|314  00 

115  19 

382  43 

2,284  48 

214  00 

*  For  fire  per  cent,  eomminions  on  oriffinal  coat  of  coab  ahipped  by  Howland  &  AapinwaU 

Navy  Department, 
Bureau  of  Construction,  dc,  Decemher  19,  1855. 

Statement  from  the  records  of  this  bureau. 

JOHN  LENTHALL. 


BENJAMIN  H,  SPRINGEBa 


Philadblphia,  July  1,  1853. 

Sir  :  I  herewith  enclose  my  quarterly  account  of  coal  purchased  and 
shipped  during  the  quarter  ending  June  30,  1863,  together  with  the 
account  of  coal  shipped  by  Howland  &  Aspinwall  during  the  same 
period,  and  inspected  by  me  in  accordance  with  the  order  of  the  bureau. 

I  also  enclose  my  account  for  commissions  in  part  on  coal  shipped 
prior  to  the  past  quarter  by  Howland  &  Aspinwall,  and  by  me  in- 
spected. 

The  total  cost  of  the  coal  delivered  not  having  yet  been  ascertained, 
my  account  includes  only  the  amount  received  by  Howland  &  Aspin- 
wall up  to  the  present,  for  anthracite  coal  shipped  by  them,  and  on 
which,  agreeably  to  those  agreements  and  the  decision  of  the  bureau, 
I  am  to  receive  five  per  cent. 

I  have  therefore  enclosed  my  account  in  triplicate,  and  respectfully 
ask  that  you  will  be  pleased  to  approve  and  forward  them  to  me. 

With  respect,  your  obedient  servant, 

B.  H.  SPRINGER. 

Samuel  Hartt,  Esq., 

Chief  of  the  Bureau  of  Constructum,  Equipment^  and  Repairs. 

Bureau  of  Construction,  &c., 
Navy  Department^  December  20,  1855. 

I  certify  that  the  above  is  a  true  copy. 

JOHN  LENTHALL, 
Chief  of  the  Bureau  of  Construction^  cfec. 


10 


BENJAMIN  K.  SPKIXGEK. 


^ 


Ik 
o 


CO 
00 


CO 

•S    . 

»  2 


•«» 


• 

oa 

M 

5 

g 

s 

u:  ^ 

^    9 

B  ® 

o  •« 

O  o. 

^^ 

4  *s 

^   • 

^8 

'O 

B    ^ 

08    S 

O 

>r 

p  J3 

u  o 

Cb 

ti^ 

o^ 

♦^'5 

OR     O 

e  o 

O 

• 

a 

^ 

g 

00 

^ 

8 

• 

a 

■ 
1 

o 

1 

'2 

S 

« 

"1 

ao 

«s 

O 

*a 

Q 

QQ 

t 

0 

»4 

3 

« 

^3 

3 

0 

S 

^ 

00 

• 

• 

9 

►k 

s 

9 

08 

"5 

a 

S 

OB 

& 

H 

3 

a> 

M 

> 

a 

• 
1 

*2 

OS 

£ 

*c 

0 
s 

i^ 

V 

2 

fa 

s 

■ 

• 

"S 

^ 

s 

a 

04 

•S 

»m* 

Cu 

•g 

-5 

a 

^ 

0 

M 

^ 

> 

s 

^ 

1 

n 

^^ 

^S 

(ta  •& 

eo 

C^ 

«5 

cS<*4 

-i 

«° 

►^ 

> 
> 

I 

a 


B 
O 

•-4 


10 
to 
00 


Q 


0 


o 


oa 

-3 

s 


BENJAMIN  H.  SPRINGER.  II 


Philadelphia,  August  8,  1853. 

Sir  :  During  the  past  month  I  received  a  letter  from  Howland  & 
Aspinwall,  dated  July  16,  in  which  they  say  **  we  have  chartered  the 
Rose  Standish,  which  will  be  around  to  load  in  Baltimore  in  about  ten 
days.  She  will  take  about  800  tons  of  anthracite.  We  will  also  load 
here,  next  week,  about  1,000  tons  of  anthracite,  and  will  advise  you 
when  you  will  be  required." 

On  the  Ist  instant  I  received  a  letter  from  the  Hon.  the  Secretary 
of  the  Navy  informing  me  that  he  had  deemed  it  advisable  to  dis- 
continue the  coal  agency,  and  that  I  would  receive  no  further  orders 
as  such,  but  that  I  should  fill  the  orders  I  then  had  and  make  return 
to  the  bureau,  &c.,  &c. 

On  the  2d  instant  I  waited  on  you  for  orders  regarding  the  two 
cargoes  to  be  shipped  by  Howland  &  Aspinwall,  and  understood  you 
to  say  that  they  were  considered  as  orders  on  hand  and  that  I  should 
attend  to  the  inspection  of  them.  In  accordance  with  this  I  repaired 
to  New  York,  and,  on  the  6th  instant,  called  on  Howland  &  Aspin- 
wall, and  offered  my  services  to  inspect  the  coal,  which  they  declined 
to  receive,  informing  me  that  they  had  received  an  order  from 
the  department  informing  them  that  I  was  not  to  be  called  on  and 
they  were  to  ship  it  without  inspection  and  that  the  order  applied  also 
to  the  vessel  going  from  Baltimore.  I  accordingly  left  New  York 
without  seeing  the  coal  they  were  shipping. 

As  my  office  makes  me  immediately  subordinate  to  the  bureaus,  I 
•  have  deemed  it  my  duty  to  lay  the  facts  before  you,  and  hope  it  will 
meet  your  approbation. 

With  respect,  your  obedient  servant, 

B.  H.  SPRINGER. 

Sam'l  Hartt,  Esq., 

Chief  of  ike  Bureau  of  Oonst'Uy  Equip't  and  Rep* 8. 

Navy  Dbpartment,  Bureau  op  Construction,  &c.  , 

December  20,  1855. 

I  certify  that  the  above  is  a  true  copy. 

JOHN  LENTHALL, 
Chief  of  the  Bureau  of  Construction^  dtc. 


Navy  Department,  Bureau  op  Construction,  &c. 

August  29,  1853. 

Sir  :  The  bureau  has  this  day  been  directed  by  the  Secretary  of  the 
Navy,  in  settling  the  accounts  of  Messrs.  Howland  &  Aspinwall  for 
coals  furnished  the  department,  **to  deduct  for  coals  inspected  by 
Messrs.  Jamieson  &  Springer  within  the  United  States,  their  com- 
missions of  five  per  cent,  upon  the  cost  of  such  coals  at  the  port  of 
shipment." 


1 2  BENJAMIN  H.  SPRXNGEB. 

I  have  to  inform  you  their  accounts  have  been  approved  aocordinglj. 
On  signifying  your  wish,  the  bureau  will  approve  and  forward  to  you 
your  bills  for  the  amount  due,  agreeably  to  the  foregoing  instructions. 
EespectfuUy,  your  obedient  servant, 

S.  HAETT, 
Cliief  of  the  Bureau, 
B.  H.  Spbingbr,  Esq  , 

Philaddphiaj  Pa. 

Navy  DBPARTMEirr,  Bubbau  op  0)Nstruction,  &c., 

December  20, 1855. 

I  certify  that  the  above  is  a  true  copy. 

JOHN  LENTHALL, 
Chief  of  the  Bureau  of  Constructionj  Ac, 


Philadelphia,  October  4, 1853. 

SiK :  I  have  the  honor  to  enclose  my  quarterly  account  of  coal  pu^ 
chased  and  forwarded  for  account  of  the  bureaus,  during  the  quarter 
ending  September  30.  Also  an  account  of  coal  shipped  by  Howland 
&  Aspinwall  during  the  same  period  named,  which  I  had  orders  from 
your  bureau  to  inspect.  You  will  perceive  by  my  account  that  I  hare 
given  the  amount  of  but  one  cargo  of  654 /^  tons.  In  compliance  with 
your  orders,  I  offered  my  services  to  inspect  the  other  two  cargoes, 
but  Howland  &  Aspinwall  refused  to  have  them  inspected  by  me.  I 
therefore  claim  that,  having  received  orders  from  the  bureau  to  inspect, 
the  refusal  of  Howland  &  Aspinwall  to  permit  an  inspection  shall 
not  prevent  my  receiving  full  commissions  on  the  two  cargoes  named. 

With  respect,  your  most  obedient  servant, 

B.  H.  SPRINQEB. 

Samitbl  Hartt,  Esq.^ 

Chief  of  the  Bureau  of  Const' Uy  Equip' t  and  Repairs. 

Navt  Department,  Bureau  of  Construction,  &c., 

Deoember  20,  1865. 

I  certify  that  the  above  is  a  true  copy. 

JOHN  LENTHALL, 
Chi^  of  the  Bureau  qf  Construction^  (to. 
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14  BENJAMIN  H.  SPRINGES. 


Philadelphia,  Jvly  1,  1854. 

Sir  :  I  herewith  enclose  a  concise  list  of  the  cargoes  of  coal  shipped 
by  Howland  &  Aspinwall,  and  inspected  by  me,  which  you  will  find 
to  correspond  with  my  quarterly  accounts  rendered. 

On  this  account  I  have  received  $1,508  44;  the  exact  quantity  of 
coal  I  cannot  slate  ;  the  cost  I  have  never  known  ;  but  the  accounts 
are  filed  in  your  bureau,  and  I  must  appeal  to  you  to  state  the  amount. 
In  this  list  I  have  included  two  cargoes  by  the  Bose  Standish  and  one 
other  I  did  not  inspect,  but  for  which  I  claim  full  commissions,  as  facts 
will  show  I  am  fully  entitled  to,  and  I  beg  leave  most  respectfully  to 
call  your  attention  to  these  facts. 

The  honorable  the  Secretary  of  the  Navy,  under  date  of  July  29, 
1853,  informed  me  that  he  had  discontinued  the  coal  agencies,  but  at 
the  same  time  directed  me  to  fill  the  orders  I  then  had  on  hand.  I 
had  letters  from  Howland  &  Aspinwall,  informing  me  that  they  would 
ship  in  a  few  days  one  cargo  from  New  York,  and  one  from  Baltimore, 
and  requested  me  to  hold  myself  prepared  to  inspect  it.  Having  received 
information  from  the  department  that  the  agencies  were  abolished,  on 
the  2d  August  I  repaired  to  Washington  for  instructions,  and 
waited  on  the  bureau,  stated  the  facts,  and  enquired  if  I  was  to  con- 
sider them  as  old  orders,  and  inspect  them;  your  predecessor  informed 
me  that  they  were  io  be  considered  as  old  orders^  and  ordered  me  to 
inspect  them;  I  accordingly  repaired  to  New  York,  and  on  the  6th 
August  I  call  on  Howland  &  Aspinwall,  and  tendered  my  services; 
they  refused  to  permit  me  to  inspect  the  coal. 

On  the  4th  October  I  presented  my  quarterly  accounts  to  your 
bureau,  and  in  my  letter  of  that  date  I  stated  to  your  predecessor  these 
facts,  and  claimed  my  commissions. 

I  have  thus  briefly  given  you  the  facts  of  the  case  on  which  my 
claim  is  founded  and  I  appeal  to  you  for  justice. 

Howland  &  Aspinwall  accepted  the  terms  offered  by  the  Secretary  of 
Navy;  they  are  the  recipients  of  10  per  cent,  on  gross  amounts;  the 
Navy  Department,  by  their  letter,  guaranteed  to  retain  for  the  home 
agents  5  per  cent,  on  all  American  coal  shipped;  I  claim,  as  an  act  of 
right,  that  the  department  retain  for,  and  pay  to  me  what  they  have 
by  letter  of  April  3,  1852,  agreed  to  do. 

With  respect,  your  obedient  servant, 

B.  H.  SPRINGER. 

John  Lenthall,  Esq., 

Chief  of  the  Bureau  of  Construction^  dkc. 

Navy  Dbpartmbnt,         , 
Bureau  of  Constructioiiy  cfec,  December  20,  1855. 

I  certify  that  the  above  is  a  true  copy. 

JOHN  LENTHALL, 
Chief  of  the  Bureau  of  Gonstructionj  dec 


BENJAMIN  If.  SPRINGiSi?., 


The  United  States  Navy  Department,  Bureau  of  Conatrucitottj  Equip- 
ment,  and  Repairs,  to  B,  H.  Springer,  Dr.,  for  commissions  on  the 
following  coals  shipped  hy  Howland  and  Aspintvall,  and  inspected  by 
me,  per  orders  of  the  Bureau  of  Construction,  Equipment,  and  Repair, 


1852. 

May  12 

25 

July         21 

21 

31 

31 

AogTist       9 

October    21 

21 

30 

185a 

March      26 

June         30 

July  15 

Aagntt       6 

6 


Ship  Camtteridee 

Ship  Lebanon..... 

Barque  Philomela 

Barque  Tangier 

Brig  Jacquelin  and  Elise 

Ship  Gertrude 

Barque  Bienzi 

Ship  Talbot 

Ship  Faneuil  Hall 

Ship  Singapore 


Ship  Bay  State 

Ship  Beverly 

Ship  Roebuck 

Ship  unknown 

Ship  Boae  Standish. 


Shanghai . 
Macao ... 
Honolulu. 
....do.-.. 
....do.... 


Macao.... 

Shanghai 

Canton 

Capetown,  or  Macao. 
Mauritius,  or  Macao. 


Shanghai 

..-.do..-. 

Macao  .. 


546  A 

686  iJ 
604  iJ 
343  II 
1,004  |g 
554  ^ 
238  JJ 
921  JJ 
934  jfc 

537  A 
358^ 

654  A 


E.  Sl  0.  £.,  PhOaddphiay  June  30,  1854. 


B.  H.  SPRINGER. 


NaTT  DXPARTXSIIT,  BfJIllAU  OF  CoVSTRUOTlOir,  d^O., 

December  30,  1855. 

I  certify  that  the  above  is  a  true  copy. 

J.  M   LENTHALL, 

Cfatf  of  the  Bureau  qf  OonsLrwAwn,  8fc. 


Navy  Department, 
Bureau  of  Construction,  &c.,  July  5,  1854. 

Sir:  Your  letter  of  the  1st  instant  with  its  enclosure  has  been 
received. 

It  appears  by  the  records  of  this  bureau,  that  in  addition  to  the 
amount  already  received  by  you,  on  account  of  American  coal  shipped 
by  Messrs.  Howland  &  Aspinwall,  there  is  yet  due  for  the  ''  Beverly" 
and  the  *'Eoebuck,"  which  were  inspected  by  you  whilst  employed 
by  the  department. 

Anything  which  you  may  claim  of  that  character  after  the  29th 
July,  when  you  state  that  the  coal  agencies  were  discontinued,  can 
only  be  obtained  by  order  of  the  department. 
Respectfully,  your  obedient  servant, 

JOHN  LENTHALL, 

Chief  of  the  Bureau, 
B.  H.  Springer,  Esq., 

Philadelphia^  Pennsylvania. 

Navy  Department, 
Bureau  of  Construction,  dec,  December  20,  1855. 

I  certifv  that  the  above  is  a  true  copy. 

JOHN  LENTHALL, 
Chief  of  the  Bureau  of  Construction,  dtc. 


16  BENJAMIN  H.  SPBINGEB 


Washingion,  Jidy  12, 1854. 

Bib:  I  have  been  handed  your  order  of  this  date  on  the  navy  agent 
in  Washington  for  two  hundred  and  fourteen  dollars.  The  order  is 
in  the  form  of  a  triplicate  bill,  and  on  the  face  would  appear  as  if  I 
had  made  it  out  and  presented  it  to  you  for  approval.  This  is  not  the 
fact ;  the  bill  (if  any  were  presented)  was  not  made  by  me,  or  with 
my  knowledge  or  consent.  The  triplicate  was  made  out  in  your 
bureau,  and  I  presume  by  your  order. 

The  bill  declares  that  it  is  '^for  commission  on  coal  shipped  bj 
Howland  &  Aspinwall,  per  Beverly  and  Boebuck,  being  five  per  cent, 
on  $4,280." 

The  amount  of  coal  shipped  by  Howland  &  Aspinwall  (with  the 
exception  of  two  cargoes  which  I  was  not  allowed  to  see)  has  been 
regularly  forwarded  to  the  bureau  in  my  quarterly  accounts ;  the  cost 
and  charges  I  have  never  known,  as  the  accounts  have  been  rendered 
by  them  to  your  bureau,  and  I  have  had  no  access  to  them  ;  I  there- 
fore request  that  I  may  be  furnished  with  the  gross  amount  of  cost 
and  charges  of  all  the  coal  sent  by  the  vessels  named  in  the  list  for- 
warded to  you  on  the  1st  July. 

The  honorable  Secretary,  under  date  of  July  29,  1853,  informed  me 
that  he  had  abolished  the  coal  agencies,  and  directed  me  ^'  to  com- 

Elete  the  orders  now  in  hand,  and  render  your  account  to  the  proper 
ureau  for  final  settlement."  The  orders  then  in  hand  have  been 
completed  long  since,  and  a  final  settlement  made  with  the  Bureau  of 
Yards  and  Docks ;  but  as  months  must  pass  between  the  shipping  of 
coal  in  the  United  States  and  the  arrival  in  the  China  seas,  and  as  the 
cost  and  charges  could  not  be  ascertained  until  it  reached  its  place  of 
destination,  a  final  settlement  cannot  be  made  until  then.  I  presume 
the  amount  is  now  ascertained  as  far  as  October,  to  cargoes  mentioned 
in  my  list  of  the  Ist  July,  and  I  respectfully  ask  that  I  may  be 
furnished  with  the  amount,  to  enable  me  to  make  a  final  settlement 
with  the  Bureau  of  Construction,  Equipment  and  Bepair. 

The  letter  of  Secretary  Graham,  dated  April  3,  1852,  and  which 
constituted  Howland  &  Aspinwall  agents,  allows  to  them  10  per  centum 
commission  on  the  gross  amount  of  cost  and  charges  of  the  coal  at  the 
place  of  destination,  with  this  reservation :  *'  I^romdedj  That  tor  all 
American  coal  shipped  from  the  United  States  on  this  account,  there 
shall  be  deducted  from  the  above  commission  of  ten  per  centum  the 
commission  allowed  to  the  agents  of  the  department  for  supplying 
coal  within  the  United  States." 

The  letter  of  the  3d  April,  1852,  further  says,  in  reference  to  the 
payment  of  bills :  "  Payment  will  be  made  by  the  navy  agent  in  New 
York,  on  the  presentation  of  said  account,  (including  the  commission 
of  ten  per  centum  upon  the  gross  amount,  less  the  home  agent's 
commission ;")  and  further,  "  and  approved  by  the  Chief  of  the  Bureau 
of  Construction,  Equipment  and  Bepair  ;"  and,  in  a  letter  from  Sec- 
retary Graham  to  Howland  &  Aspinwall,  dated  April  8,  1862,  he 
says :  ''  The  commission  of  the  agents  is  five  per  cent.,  and  not  one 
per  cent.,  as  you  are  led  to  suppose." 

There,  sir,  you  will  perceive  that  I  am  entitled  to  five  per  cent,  on 
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gross  charges  of  all  coal  shipped  by  the  vessels  included  in  the  list 
nirnished  you  on  the  Ist  July,  and  further,  that  as  you  are  to  approve 
all  bills  paid  on  that  account,  you  are  required  to  retain  for  me  five 

{>er  cent,  from  all  bills,  for  coal  shipped  by  vessels  transmitted  in  my 
ist.  I  therefore  respectftiUy  ask,  that  so  soon  as  the  correct  amount 
is  ascertained,  you  will  pay  to  me  the  amount  I  am  legally  and 
equitably  entitled  to,  and  enable  me  to  make  a  final  settlement  with 
your  bureau. 

I  will  draw  the  money  for  the  bills  you  sent  me,  $214,  and  place  it 
to  the  credit  of  the  bureau,  as  so  much  on  account,  as  I  have  done  the 
sum  of  $1,608  09,  formerly  received  as  in  part  payment. 
With  respect,  your  obedient  servant, 

B.  H.  SPRINaER. 
John  Lenthall,  Esq., 

Chief  of  the  Bureau  of  Construdtiony  Equipment  and  Bepair, 

Navt  Dbpartbiknt,  Bureau  of  Cokotruchon,  &o.  , 

December  20,  1856. 

I  certify  that  the  above  is  a  true  copy. 

JOHN  LENTHALL, 
Chief  of  the  Bureau  of  Construction,  dkc. 


Navy  Dbpartmbnt,  March  6,  1856. 

Sir  :  Complying  with  the  order  of  the  Court  of  Claims  made  in  the 
case  of  "Benjamin  H.  Springer  w.  The  United  States,"  communi- 
cated to  this  department  in  your  letter  of  the  27th  ult.,  I  herewith 
enclose  copy  of  a  letter  from  the  Chief  of  the  Bureau  of  Construction 
Equipment  and  Bepair,  dated  6th  inst.,  accompanied  by  "  a  detailed 
statement  of  the  cost  and  charges  on  the  coal  shipped  by  Howland  & 
Aspinwall  whilst  Mr.  Springer  was  in  the  employment  of  the  Navy 
Department." 

i  am,  sir,  very  respectfully,  your  obedient  servant, 

J.  C.  DOBBIN. 

Sam'l  H.  Huntzngton, 

Chief  Clerk  Court  of  Claims^  Washington,  Z?.  C. 


Navy  Department,  2)ccem6cr*29, 1856. 

Sir  :  I  transmit  herewith  a  copy  of  a  communication  from  the  chief 
of  the  Bureau  of  Construction,  &c.,  to  whom  your  letter  of  the  22d 
instant  was  referred,  for  the  information  desired  by  you  in  the  case  of 
B.  H.  Springer. 

I  am,  respectfully^  your  obedient  servant, 

J.  C.  DOBBIN. 
J.  D.  McPherson,  Esq., 

Deputy  Solicitor  Court  of  Claima. 

Eep.  a  «.  151 2 
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Navt  Dbpabtmsevt, 
Bvreau  of  Gonstructiofij  dkc.,  December  27,  1856. 

Sib  :  In  oomplianoe  with  the  endorsement  on  the  letter  of  the  Soli- 
citor of  the  Court  of  Claims,  of  the  22d  instant,  it  is  respectftilly 
stated  that  when  coal  was  actually  purchased  and  shipped  by  direction 
of  this  bureau  by  the  coal  agents,  they  were  paid  five  per  cent,  com- 
mission on  the  gross  expenditures,  but  in  the  case  of  Messrs.  Howland 
and  Aspinwall,  where  they  merely  inspected  the  coal  and  had  noth- 
ing to  do  with  the  shipment  of  it,  the  instructions  of  the  department 
of  the  date  of  23d  August,  1853,  was  to  deduct  from  the  account  of 
Howland  and  Aspinwall  five  per  cent,  on  the  cost  of  the  coal  at  the 
port  of  shipment  in  the  United  States,  and  their  accounts  in  that  case 
were  settled  accordingly. 

The  letter  of  the  Solicitor  is  herewith  returned. 

I  have  the  honor  to  be,  respectfully,  your  obedient  servant, 

JOHN  LENTHALL, 
Chi^  of  the  Bureau^ 

Hon.  J.  C.  Dobbin, 

Secretary  of  the  Navy. 
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Kavt  Dbpabtmbrt, 

January  15^  1861. 

Snt :  YoQ  are  hereby  appointed  the  asent  of  the  Navy  Department 
for  the  purchase  of  anthracite  coal  for  the  use  of  the  navy. 

Yon  will  receive  a  conuniflflion  of  five  per  cent,  on  the  amount  of  all 
the  purchaaes  made  by  you  in  this  capacity,  which  commission  ia  to 
cover  all  expenses  of  selecting,  purchaising  and  shipping  the  ooal. 

Your  duty  will  be  to  select  anthracite  ooal,  under  the  direction  of 
this  department  and  its  bureau,  of  the  best  quality  adapted  to  the  par> 
pose  for  which  it  is  to  be  used,  and  to  ship  it  to  such  points  as  maj  be 
indicated. 

I  am,  respectfully,  your  obedient  servant, 

WILL.  A.  GRAHAM. 

B.  H.  SPBlNan,  Esq.,  WatihingUm. 
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D. 

Navy  Depabthent, 

Jidy  29,  18&3. 

Sir  :  It  having  determined  to  discontinue  the  coal  agencies  of  this 
department,  you  are  nerehy  notified  that  no  further  orders  will  be  iBsaed 
to  you  for  the  supply  of  coal  for  naval  purposes  after  this  date.  Yoo 
will  be  pleased  to  complete  the  orders  now  in  hand  and  render  your 
accounts  to  the  proper  bureau  for  final  settlement. 
I  am,  respectfully,  your  obedient  servant. 

J.  C.  DOBBIN. 
Ben  J.  H.  SPBrnoER,  Esq.,  Washington. 


IN  THE  COURT  OF  CLAIMS. 


Unitbd  States  op  America,  )  ^ 
District  of  Cdwmhia,       \  ^' 


Benjamin  H.  Springer  vs.  The  United  States. 
Interrogatories  on  thepart  ofdaimant,  and  the  deposiiicn  of  Joseph  Smitk^ 

1st  interrogatory.  What  is  your  name? 

Answer.  Joseph  Smith. 

2d  interrogatory.  What  is  your  occupation? 

Answer.  I  am  a  captain  in  the  navy,  and  chief  of  the  Bureau  of 
Yards  and  Docks. 

3d  interrogatory.  What  is  your  age? 

Answer.  I  am  over  sixty  years  of  age. 

4th  interrogatory.  Where  has  been  your  place  of  residence  for  the 
past  year? 

Answer.  In  Washington,  D.  C. 

6th  interrogatory.  E^ve  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  in  the  above  cause  ? 

Answer.  I  have  not  the  slightest. 

6th  interrogatory.  Are  you  in  any  degree  related  to  the  claimant? 

Answer.  Not  in  the  slightest. 

7th  interrogatory.  How  long  have  you  been  chief  of  the  Bureau  of 
Yards  and  Docks  ? 

Answer.  Since  June,  eighteen  hundred  and  forty-six,  up  to  the 
present  time. 

8th  interrogatory.  Examine  the  letter  herewith  filed,  marked  exhibit 
B,  endorsed  by  the  commissioner,  and  state  whether  it  is  a  genuine 
order  issued  by  the  Navy  Department  and  signed  by  the  Secretary  of 
the  Navy  ? 

Answer.  It  is  a  genuine  order,  signed  by  the  Secretary  of  the  Navy. 
I  know  of  the  &ct  of  its  issue,  and  the  circumstances  under  which  it 
was  issued. 

9th  interrogatory.  Please  state  whether,  at  any  time  after  the 
writing  of  said  letter,  the  said  Secretary  of  the  Navy  authorised  you, 
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or  any  other  person,  to  inform  Mr.  Springer  npon  what  amoant  the 
commission  of  five  per  cent.,  in  said  letter  mentioned,  would  be  esti- 
mated and  allowed.  State  what  arrangement  was  made  in  pursuance 
of  such  authority. 

Answer.  Mr.  Graham,  the  Secretary  of  the  Navy,  about  the  time  of 
the  date  of  that  letter — I  think  before — asked  my  opinion  in  regard  to 
what  would  be  a  fair  commission  to  allow  the  coal  agents.  I  replied, 
foT  the  purchase,  inspection,  and  shipment  of  the  coal,  I  thought  five 
per  cent,  a  fair  commission.  He  ordered  it  so  accordingly.  And  upon 
that  principle  I  have  settled  ever  since  with  coal  agents,  paying  them 
five  per  cent,  upon  the  gross  cost,  freight,  and  charges.  I  informed 
Mr.  Springer,  upon  his  inquiry  after  his  appointment,  that  the  Secre- 
tary had  ordered  the  five  per  cent,  to  be  paid  on  the  gross  cost  of  the 
coal,  as  before  stated.  The  form  herewith  exhibited,  marked  C,  and 
endorsed  b^  the  commissioner  is  the  form  in  which  I  directed  Mr. 
Springer  to  make  out  his  accounts. 

10th  interrogatory.  What  are  Mr.  Springer's  capacity  and  qualifi- 
cations as  a  coal  agent ;  and  in  what  manner  did  he  perform  his  duties 
as  coal  agent  ? 

Answer.  I  believe  Mr.  Springer  to  be  a  most  excellent  judge  of 
anthracite  coal ;  and  he  performed  his  duty  with  great  fidelity. 

11th  interrogatory.  State  whether  the  letter  herewith  filed  (exhibit 
D)  and  endorsed  by  the  commissioner,  emanated  from  the  Navy  De* 
partment,  and  is  signed  by  the  Secretary? 

Answer.  I  believe  it  emanated  from  the  Navy  Department,  and 
that  the  signature  is  genuine. 

12th  interrogatory.  Please  say  whether  the  coal  agencies  have  or 
have  not  been  re-established  in  the  same  manner  as  aforesaid  since  the 
date  of  said  letter.    If  yea,  for  what  reasons  ? 

Answer.  The  coal  agencies  have  since  been  established  in  the  same 
manner  and  on  the  said  terms.  So  &r  as  I  know,  I  believe  the  rea- 
sons are,  that  the  navy  agents  were  authorized  to  purchase  ooal^ 
which  plan  it  was  found  did  not  answer  so  well  as  the  purchase 
through  coal  agencies. 

13th  interrogatory.  Do  you  remember  to  have  paid  Mr.  Springer 
his  commissions  for  coal  furnished  after  the  date  of  the  letter 
marked  D? 

Answer.  At  the  date  of  the  letter  marked  D,  Mr.  Springer  had  an 
order  in  his  hands  to  supply  coal  which  had  not  been  completed.  By 
said  letter,  marked  D,  Mr.  Springer  continued  and  completed  the 
orders  then  in  hand,  and  was  paid  accordingly. 

Oroea-interrogatory  by  the  Solicitor  of  the  United  States. 

Would  not  five  per  cent,  upon  the  cost  of  the  coal  be  a  liberal  com- 
pensation for  merely  inspecting  it  ? 
Answer.  I  think  it  would. 

Additional  interrogatoriea  on  the  part  of  the  claimant. 

1st  interrogatory.  Please  state  whether  the  commission  allowed  the 
coal  agent  was  for  the  mere  labor  of  selecting  and  shipping  the  coal, 
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or  whether  it  was  or  was  not  chiefly  for  his  skill,  judgment,  and  re<- 
sponsibility  in  selecting  good  coal  ? 

Answer.  The  commissions  paid  to  Mr.  Springer,  as  coal  agent,  for 
his  services,  were  for  finding  and  purchasing  the  best  quality  of  coal, 
and  for  shipping  the  same  to  the  destination  directed,  as  well  as  for 
his  knowledge,  by  a  long  experience,  in  the  coal  business. 

2d  interrogatory.  Do  you  Know  whether  or  not  Mr.  Springer  aban- 
doned his  private  business  in  the  coal  trade,  in  which  he  was  engaged, 
for  the  purpose  of  devoting  himself  to  his  agency? 

Answer.  I  have  so  understood.  I  think  I  told  Mr.  Springer  that 
it  would  be  expected  of  him  to  abandon  his  private  cojal  business,  and 
devote  himself  exclusively  to  the  public  aeency . 

[Mem.  So  much  of  the  above  answer  objected  to  by  the  Solicitor  of 
the  United  States  as  is  hearsay  evidence.] 

3d  interrogatory.  Was  or  was  not  the  coal  shipped  by  fiowland  & 
Aspinwall  much  the  largest  and  most  profitable  part  of  the  coal 
agency? 

Answer.  From  the  operations  of  the  steam  vessels  in  the  navy  at 
the  time,  I  should  suppose  that  it  was. 

4th  interrogatory.  Would  you  consider  five  per  cent,  upon  the  first 
cost  of  the  coal  a  fair  compensation,  when  the  agent  had  to  travel  at 
his  own  expense  to  New  York  or  Baltimore  to  inspect  single  cargoes  ? 

Answer.  If  the  agent  was  required  to  travel  from  Philadelphia  to 
Baltimore,  at  his  own  expense,  and  inspect  a  single  cargo  of  coal, 
which  cost  fifteen  hundred  dollars,  and  be  absent  from  home  a  week, 
five  per  cent,  would  not  be  a  liberal  compensation.  It  would  leave 
him  but  a  small  amount  as  a  compensation  for  his  knowledge  acquired 
by  long  experience  and  labor.  In  my  answer  to  the  cross-interroga- 
tory of  the  Solicitor  of  the  United  States,  I  had  reference  to  the  mere 
inspection  of  coal  where  the  coal  agent  resided. 

Final  interrogatory  by  the  commissioner.  Do  you  know  any  other 
matter  relative  to  the  claim  in  question  ? 

Answer.  Nothing  further  occurs  to  me. 

JOS.  SMITH. 


District  of  Columbia,  ss. 

On  this  thirteenth  day  of  December,  1856,  personally  came  Joseph 
Smith,  the  witness  within  named,  and  afber  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner,  and  then  proposed  by  him  to  the  witness ;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  Joseph  Smith,  taken 
at  the  request  of  Benjamin  H.  Springer,  to  be  used  in  the  investiga- 
tion of  a  claim  against  the  United  States  now  pending  in  the  Court  of 
Claims,  in  the  name  of  Benjamin  H.  Springer. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

JOHN  S.  TYSON,  Commiaaumer. 


1^ 


BjsNJAj^IN  H  6PBIN6EB.   .  25 


E. 

Navy  Dbpartment, 
Bvreau  nf  Constractiony  c£c.,  June  30,  1862. 

Sir  :  Messrs.  Howland  &  Aspinwall,  New  York,  having  been  ap- 
pointed by  the  department  agents  for  the  purchase  and  shipment  of 
coal  for  the  use  of  the  steamers  attached  to  the  squadron  in  the  China 
seas,  you  will  be  pleased  to  examine  and  inspect  such  anthracite  coal 
as  they  may  from  time  to  time  be  directed  to  ship  from  the  United 
States  for  that  purpose. 

Respectfully,  your  obedient  servant, 


B.  H.  Springer,  Esq., 

U.  8.  Coai  Agenty  Philadelphia. 


W.  B.  SHUBBICK, 
Chief  of  the  Bureau. 


F. 

Navy  Department, 
Bureau  of  Construction^  dkc.y  May  10,  1863. 

Sir  :  I  have  to  inform  you  that  instructions  have  this  day  been  given 
to  Messrs.  Howland  &  Aspinwall,  New  York^  to  ship  for  the  use  of 
the  squadron  in  the  China  seas,  five  hundred  tons  of  anthracite  coal 
per  month  for  four  months  to  come. 
BespectiuUy,  your  obedient  servant, 

W.  B.  SHUBBICK. 
Chief  of  the  Bureau. 
B.  H.  SpRmasR,  Esq., 

U.  S.  Coal  Agent  J  Philadelphia. 


G. 

Navt  Department. 
Bureau  of  Construdiony  dc.y  August  16,  1863. 

Sir  :  I  enclose  herewith  a  copy  of  an  order  to  ship  three  hundred 
tons  of  anthracite  coal  to  Norfolk,  under  date  of  the  18th  May  last, 
but  which  the  commandant  of  the  yard  informs  the  bureau  has  not 
been  delivered.  You  will  be  pleased  to  forward  this  coal  without  fur- 
ther delay. 

BespectfuUy,  your  obedient  servant, 

T.  HABTT, 
Chief  of  the  Bureau. 
B.  H.  SpRnroER^  Esq.^  PhUaddphia. 
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Nayt  Dkparticent, 
Bureau  of  Construction^  dkc.,  May  18, 1853. 

Sib  :  I  enclose  herewith  a  requisition  from  the  navy  yard,  Grosport, 
for  three  hundred  tons  of  anthracite  coal,  which  you  will  be  pleased  to 
famish  at  your  early  convenience. 

Bespectiully,  your  obedient  servant, 

WM,  B.  SHUBBICK, 
ChUf  of  Bwrean^ 
B.  H.  Springeb,  Esq., 

U.  8.  Coal  Agent  J  Philadelphia. 


IN  THE  CJOURT  OF  CLAIMS 


{sB. 


United  Statks  of  Amebiga, 
District  of  Columbia, 

Benjamin  H.  Springer  vs.  The  United  States 

The  deposition  of  Philip  C  Johnson, 

Interrogatory  1.  What  is  your  name? 

Answer.  Philip  0.  Johnson. 

Interrogatory  2.  What  is  your  occupation? 

Answer.  I  am  chief  clerk  of  construction,  &c.,  in  the  Navy  Depart- 
ment, and  have  been  in  that  situation  for  more  than  ten  years  past. 

Interrogatory  3.  What  is  your  age  ? 

Answer.  I  am  in  my  sixty-first  year. 

Interrogatory  4.  Where  has  been  your  place  of  residence  for  the 
past  year  ? 

Answer.  In  Washington  city. 

Interrogatory  5.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  in  the  above  case  ? 

Answer.  None, 

Interrogatory  6.  Are  you  in  any  degree  related  to  the  claimant? 

Answer.  In  none. 

Interrogatory  7.  Examine  the  two  letters  herewith  filed,  marked, 
respectively,  exhibit  E  and  F,  and  endorsed  John  S.  Tyson,  commis- 
sioner, and  state  whether  they  emanated  from  the  Bureau  of  Constrao- 

Answer.  The  letters  were  written  by  me  and  were  signed  by  the 
tion,  Equipment,  and  Bepair,  and  are  signed  by  the  chief  thereof  ? 
chief  of  said  bureau. 

Interrogatory  8.  Examine  the  papers  herewith  filed,  marked  ex- 
hibits G  and  H,  and  endorsed  by  John  S.  Tyson,  commissioner,  and 
state  whether  they  are  genuine  orders  emanating  from  the  same 
bureau  ? 

Answer.  The  letter  marked  G-  was  written  by  me  and  signed  by  the 
then  chief  of  bureau.     The  paper  marked  H  was  written  in  my  hand, 
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and  appears  to  be  a  copy  of  the  original  letter,  which,  I  have  no 
doubt,  is  correct,  and  was  enclosed  in  the  letter  marked  G-. 

Interrogatory  9.  State  whether  or  not,  at  any  time  daring  Mr. 
Springer's  coal  agency,  you  had  occasion  to  inquire  of  the  Secretary 
of  the  Navy  as  to  the  mode  of  estimating  his  commission.  If  yea, 
state  what  instructions  you  received  from  the  Secretary. 

Answer.  If  my  recollection  serves  me,  Mr.  Springer  presented  an 
account  for  approval,  embracing  his  commissions  on  the  original  cost 
of  the  coal,  charges  for  shipment,  freight,  and  so  forth.  I  stated  to 
Mr.  Springer  that  I  believed  that  his  appointment  did  not  specify 
that  he  was  to  have  a  commission  on  the  cost  of  freight,  and  so  forth. 
To  which  he  replied :  ^^  It  was  understood  by  the  Secretary  of  the 
Navy  that  his  commission  was  to  be  estimated  on  the  gross  cost  of 
coal  and  charges  for  freight,  and  so  forth."  I  communicated  the  fact 
to  the  chief  of  the  bureau,  who  requested  me  to  ascertain  the  construc- 
tion placed  upon  it  by  the  Secretary.  I  applied  to  the  chief  clerk  of 
the  department,  who  informed  me  that  it  was  intended  by  the  Secre- 
tary that  the  commission  should  be  estimated  on  the  whole  cost  of 
coal,  freight,  and  other  charges  of  shipment. 

Interrogatory  10.  What  circumstance  led  you  to  question  the  con- 
struction placed  by  Mr.  Springer  upon  his  letter  of  appointment  ? 

Answer.  The  fact  that  on  Mr.  Jamison's  appointment  as  agent  for 
the  purchase  of  bituminous  coal,  the  construction  was  made  clear  by 
an  endorsement  by  the  Secretary.  Mr.  Springer's  letter  of  appoint- 
ment was  in  the  same  or  similar  language  with  Mr.  Jamison's^  with- 
out such  endorsement. 

Interrogatory  11.  Was  or  was  not  Mr.  Springer  uniformly  paid, 
according  to  the  instructions  you  received  from  the  chief  clerk  ? 

Answer.  My  impression  is  that  he  was. 

Interrogatory  12.  Do  you  remember  a  shipment  of  coal  to  Monte- 
video by  Mr.  Springer,  and  the  commission  allowed? 

Answer.  I  recollect  the  shipment,  and  my  impression  is  that  the 
commission  was  estimated  in  the  same  manner  as  for  other  shipments ; 
that  is^  according  to  the  instructions  I  received  from  the  chief  clerk, 
which  I  regarded  the  same  as  if  coming  to  me  directly  from  the 
Secretary. 

Interrogatory  13.  Have  you  any  knowledge  of  Mr.  Springer's 
accounts  for  inspection  of  coal  shipped  by  Howland  &  Aspinwall?  If 
yea^  state  what  was  the  commission  charged,  and  whether  the  same 
was  disputed  by  the  bureau. 

Answer.  I  know  that  Mr.  Springer  presented  an  account  for  com- 
missions on  shipments  made  by  Howland  &  Aspinwall,  estimated  on 
the  same  terms  as  those  on  shipments  made  by  himself,  which, 
according  to  my  recollection,  the  bureau  refused  to  approve,  consent- 
ing to  allow  only  his  commission  on  the  first  cost  of  the  coal. 

Interrogatory  14.  Do  you  know  whether  any  cargoes  of  the  coal 
mentioned  in  the  bureau's  letter  of  the  10th  of  May,  1853,  marked, 
as  aforesaid^  Exhibit  F,  had  been  altogether  omitted  from  Mr. 
Springer's  accounts,  and  payment  of  his  commissions  refused  by  the 
bureau  ?  If  yea,  state  the  grounds  of  refusal,  the  amount  of  the  coal, 
and  all  the  circumstances,  as  far  as  you  can. 
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Answer.  My  recollection  is  not  sufficiently  clear  to  enable  me  to 
state  definitely.  My  impression  is,  however,  that  Mr.  Springer 
charged  commission  on  two  cargoes  of  coal  ordered  to  be  shipped  by 
Bowland  &  Aspinwall  prior  to  his  discharge  as  coal  agent,  bnt 
shipped  subsequently,  wnich,  Mr.  Springer  informed  me,  Howland 
&  Aspinwall  refused  to  suffer  him  to  inspect. 

Interrogatory  16.  Do  you  remember  having  directed  Mr.  Brnnangh 
to  make  out  the  account  filed  with  his  deposition,  marked  A,  and 
was  or  was  not  tnat  account  received  and  filed  in  the  bureau  without 
objection  at  the  time  ? 

Answer.  I  have  no  distinct  recollection  of  having  given  such  direc- 
tions to  him,  although  I  think  it  more  than  probable  that  I  did  so. 
Nor  do  I  recollect  that  the  account  was  left  witn  the  bureau,  although 
I  have  no  doubt  of  the  fact. 

16th  interrogatory.  Was  or  was  not  the  coal  shipped  by  Howland 
&  Aspinwall  by  far  the  largest  portion  of  coal  shipped  by  the  Navy 
Department  during  Mr.  Springer's  agency  ? 

Answer.  I  have  no  doubt  that  it  was. 

17th  interrogatory.  Was  or  was  not  a  lar^e  proportion  of  the  coal 
shipped  by  Howland  &  Aspinwall  purchased  in  England  or  Wales? 

Answer.  A  very  considerable  portion  was  foreign  coal. 

18th  interrogatory.  Was  or  was  not  the  commission  of  ten  percent, 
on  the  gross  cost  of  this  foreign  coal  paid  to  Howland  &  Aspinwall  ? 

Answer.  I  think  it  was. 

19th  interrogatory.  What  are  Mr.  Springer's  capacity  and  qualifi- 
cations as  a  coal  agent,  and  in  what  manner  did  he  perform  his  duties 
as  such  agent? 

Answer.  I  never  heard  of  any  dissatisfaction  expressed  as  to  his 
capacity  or  the  manner  in  which  he  had  performed  his  duties. 

20th  interrogatory.  Please  state  whether  the  coal  agencies  have  or 
have  not  been  re-established  within  two  years^  and  placed  upon  their 
former  footing  with  regard  to  commissions,  and  so  forth  ? 

Answer.  They  have  so  far  as  our  bureau  is  concerned. 

21st  interrogatory.  Please  state  how  many  coal  agents  the  Navy 
Department  now  has,  and  whether  or  not  they  are  required  to  pur- 
chase all  the  American  coal  used  in  the  navy  ? 

Answer.  So  far  as  relates  to  our  bureau  there  is  one  agent  for  the 
purchase  of  anthracite  coal  and  one  for  bituminous,  to  whoiu  all  orders 
are  given  for  the  purchase  of  coal  for  the  navy. 

22d  interrogatory.  Was  or  was  not  the  arrangement  of  these 
agencies  existing  prior  to  Howland  &  Aspinwall's  employment  to  fur- 
nish coal  to  the  Japan  squadron  precisely  the  same  as  that  now  adopted 
by  the  Navy  Department  ? 

Answer.  I  think  it  was. 

Cross  interrogatories  by  the  Solicitor  of  the  United  States : 

Gross  interrogatory,  1st.  Have  any  payments  been  made  to  the 
claimant  on  account  of  the  inspection  of  the  shipments  made  by  Row- 
land &  Aspinwall  ? 

Answer.  There  have;  five  per  cent,  on  the  original  cost  of  the  ccniI. 
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2d  interrogatory.  Did  Mr.  Springer  receive  that  payment  under 
protest? 

Answer.  He  received  it  under  a  verbal  protesti  which  was  made  at 
the  time  when  the  hills  were  approved.  There  was  not  (to  my  know- 
ledge) any  written  protest  filea ;  such  a  protest  could  not  probably  be 
in  my  ofBce  without  my  knowledge. 

By  the  commissioner : 

Interrogatory.  Do  you  know  any  other  matter  or  thing  relative  to 
the  claims  in  question? 
Answer.  Nothing  occurs  to  me. 

P.  0.  JOHNSON. 

DiBiRicT  OF  Columbia,  m. 

On  this  thirteenth  day  of  December,  1866|  personally  came  Philip 
C.  Johnson  the  witness  within  named,  and  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner  and  then  proposed  by  him  to  the  witness ;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  Philip  C.  Johnson, 
taken  at  the  request  of  Benjamin  H.  Springer,  to  be  used  in  the  inves- 
tigation of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims,  in  the  name  of  Benjamin  H.  Springer.  The  adverse 
party  was  notified,  did  attend^  and  did  not  object. 

JOHN  S.  TYSON, 
CtmrnUsumer. 

Fees  of  witness,  $1  60 ;  commissioner's  fees,  deposition,  |3  20  ;  oath, 
10  cente ;  copy  of  deposition  and  exhibite,  $2  40— $5  70. 
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EXHIBIT  A. 


The  United  States  Navy  Department,  Bureau  of  Construction^  Equip- 
ment^ and  Repair  J  to  B.  H,  Springer  j  Dr.  ^  for  5  per  cent,  commission 
for  inspecting  coals  shipped  by  Eowland  dt  AspinwaU  to  various  ports 
of  China  y  as  fellows: 


18^. 

May  12 

26 

July         31 


Aoguit       9 
October   21 


30 

1863. 
March      31 


Per  "  Casteteridet"  to  Shanghai,  ^^i^  tons 

Freight  on  same,  at  $10  per  ton .• 

Per  "  Lebanon"  to  Macao,  704  tons 1 

Freight  on  above  at  $10  per  ton 

Per  "  Philomela*'  to  Honolula,  686);  tons 

Freight  bill  not  yet  paid 

Per  *•  Tangier"  to  Honolula,  604^  toni 

Freight  on  above,  at  $16  per  ton 

Per  "Jacqueline  Sl  Elise"  to  Honolula,  343i^  tona .^ 

Freight  on  above,  at  $14  per  ton 

Per  "Gertrude"  to  Macao,  1,005^^  toni 

Freight  on  above,  at  $10  per  ton,  on  886|  tona,  (having  fallen 

•hort  by  measurement  abroad  )..... 

Per  "  Rienzi"  to  Shanghai;  654)1  tons 

Freight  on  above,  at  $9  per  ton 

Per  "Talbot"  to  Macao,  236Jg  tons 

Freight  bill  not  yet  paid 

Per  "Fanneil  Hall"  to  Macao,  921))  tona 

Freight  bill  not  yet  paid 

Per  "Singapore"  to  Mauritius,  934  j^^  tons 

Freight  bill  not  yet  paid 


Per  "  Bay  State"  to  Shanghai,  637,^  tons. 
Freight  bill  not  yet  paid 


Total. 


My  oommisaion  at  6  per  cent  on  above. 


$2, 318  60 
5,463  60 
3,029  60 
7,040  UO 
3,099  92 


2,629  72 
9,067  50 
1,507  84 
4,810  40 
4,374  05 

8,867  60 
2,475  15 
4,993  20 
1,037  61 


4, 096  61 


4,180  96 


2,411  8S 


71,316  01 


3,565  80 


NaTT  DBPAHTMSm, 

Bureau  qf  ChndrvdAon^  Eju^mentf  and  BqxuTf  18 


«t 


Approved,  In  triplicate,  for 


dollars  and 


cents,  payable  by  the  navy 


m  THE  COUKT  OF  CLAIMS. 

TJnitbd  Staths  op  America,  District  of  Cdvmbia^  set : 

Benjamin  H.  Springbr,  vs.  The  United  States. 
On  thepart  of  Claimant. 

The  deposition  of  John  W.  Bronaugh. 

Interrogatory  Ist.     Wliat  is  your  name? 
Answer.     John  W.  Bronaugh. 
Interrogatory  2d.     What  is  your  occupation? 
Answer.     I  am  a  clerk  in  the  Navy  Department. 
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Interrogatory  3d.    What  is  your  age  ? 

Answer.    I  am  forty-one  years  of  age. 

Interrogatory  4tli.  Where  has  been  your  place  of  residence  for  the 
past  year? 

Answer.     In  the  District  of  Columbia. 

Interrogatory  6th.  Have  you  any  interest,  direct  or  indirect  in  the 
claim,  which  is  the  subject  of  inquiry  in  the  above  case  ? 

Answer.    None  at  all. 

Interrogatory  6th.     Are  you  in  any  degree  related  to  the  claimant  ? 

Answer.     I  am  not. 

Interrogatory  7th.  How  long  have  you  been  acting  as  clerk  in  the 
Navy  Department  ? 

A  nswer.     Between  four  and  five  years. 

Interrogatory  8th.  Look  at  the  account  herewith  field,  marked  ex- 
hibit A,  and  endorsed  by  the  commissioner,  and  state  whether  or  not 
it  is  in  your  handwriting? 

Answer.     The  said  account  is  in  my  handwriting. 

Interrogatory  9th.  -By  whose  instructions  did  yon  estimate  the 
commission  upon  the  freights  charged  in  said  account  and  why  did 
you  leave  the  blanks  which  appear  in  several  items  of  the  same  ? 

Answer.  I  made  the  estimate  referred  to  at  the  request  of  the 
claimant,  Springer,  with  the  consent  of  the  chief  clerk  of  the  bureau. 
I  know  of  no  reason  why  I  left  the  above  blanks,  except  it  was  that  the 
freight  bill,  had  not  been  received  and  their  amounts  known.  My  ob- 
ject in  BO  stating  this  account  was  to  afford  Mr.  Springer  an  opportunity 
of  presenting  in  this  shape  to  the  chief  of  the  bureau  and  Secretary 
of  the  Navy,  and  not  as  an  admission  that  the  amount  of  said  ac- 
count was  due  to  Mr.  Springer  in  that  shape. 

Interrogatory  10th.  Do  you  know  whether  the  said  account  was 
presented  to  the  chief  of  the  bureau  ? 

Answer.     I  believe  it  was. 

Interrogatory  11th.     Was  it  or  was  it  not  assented  to  as  correct? 

Answer.  I  believe  it  was  not.  My  belief  is  that  the  chief  of  the 
bureau  took  the  position  that  Mr.  Springer  was  entitled  to  five  per 
cent,  on  the  original  cost  of  the  coal  embraced  in  said  account,  but 
not  to  five  per  cent,  on  freight,  as  stated  in  said  account.  The  above 
position  was  taken  either  by  Secretary  of  the  Navy  or  the  chief  of  the 
bureau,  I  am  not  positively  certain  which. 

Interrogatory  12th.  Do  you  know  any  other  matter  or  thing  rela- 
tive to  the  claim  in  question? 

Answer.     I  do  not. 

JOHN  W.  BRONAUGH. 

District  of  Columbia,  m. 

On  this  13th  day  of  December,  A.  D.,  1855,  came  John  W.  Bro- 
naugh,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by 
commissioner  and  then  proposed  by  him  to  the  witnesses  ;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  pre- 
ence  of  the  witness ;  who  then  subscribed  the  deposition  in  the  pre- 
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sence  of  the  commiBsioner.  The  deposition  of  John  W.  Bronangh, 
taken  at  the  request  of  Benjamin  H.  Springer,  to  he  nsed  in  the  inres* 
ligation  of  a  claim  against  the  United  States^  now  pending  in  the 
Claim  Court  of  in  the  name  of  Benjamin  H.  Springer. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

JOHN  8.  TTBON, 


Fee  of  witnesses  one  day,  $1  60. 

Commissioner's  fees,  including  department  copy  of  deposition  and 
copy  of  exhibit^  $2  30. 


IN  THE  COURT  OP  CLAIMa 

Benjamin  H.  SPBmaER  vs.  Thb  Untckd  Statbs. 

The  testimony  of  John  G.  Bepplier .  Interrogatories  on  the  part 
of  the  petitioner. 

Interrogatory  1.  What  is  your  name? 

Answer.  John  G.  Bepplier. 

Interrogatory  2.  What  is  vour  occupation  ? 

Answer.  I  am  in  the  coal  business. 

Interrogatory  3.  What  is  your  age? 

Answer.  About  forty  years. 

Interrogatory  4.  Where  has  been  your  place  of  residence  for  the 
past  year  ? 

Answer.  In  the  city  of  Philadelphia. 

Interrogatory  5.  Have  you  any  interest,  direct  or  ndirect^  in  the 
claim  which  is  the  subject  of  the  present  inquiry  ? 

Answer.  I  have  none  at  all. 

Interrogatory  6.  Are  you  related  to  the  claimant?  If  yea,  in  what 
degree  ? 

Answer.  I  am  not  related  to  the  claimant  in  any  degree. 

Interrogatory  7.  State  what  is  the  usual  custom  among  coal  dealers 
in  the  United  States  in  the  purchase  and  shipment  of  coal^  particularly 
as  to  what  trouble  or  expense  falls  upon  the  purchaser  in  making  such 
shipment  ? 

Answer.  The  purchaser  is  at  no  trouble  or  expense  of  shipping. 
The  seller  of  the  coal  puts  it  on  board  of  vessels  free  of  expense  to  the 
purchaser. 

Interrogatory.  Please  state  what  is  the  relative  importance  and 
value  of  the  purchase  and  shipment  of  coal  on  the  one  hand,  and  the 
inspection  of  it  on  the  other,  supposing  these  to  be  performed  by 
different  persons,  and  both  faithfully  done? 

Answer.  The  inspection  of  the  coal  is  decidedly  the  most  important 
and  of  most  value  to  the  persons  interested  in  the  use  of  the  coal. 
The  man  who  only  purchases  and  ships  and  does  not  inspect,  has  only 
to  give  an  order,  and  no  further  personal  attention  from  him  is 
required ;  while  the  one  who  inspects  must  give  his  personal  attention. 
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and  see  that  the  coal  is  of  proper  quality,  shipped  in  good  order^  and 
that  full  weight  is  given. 

Interrogatory.  Is  there  any  trouble  or  expense  to  the  shipper  in  the 
chartering  the  ships  to  carry  the  coal  ? 

Answer.  There  is  very  little  trouble  and  no  expense  to  the  agent 
who  ships.  He  has  only  to  give  an  order  to  a  ship  broker,  and  the 
shijp  itself  pays  the  broker's  commission. 

Interrogatory.  If  the  agent  shipping  large  quantities  of  coal  were 
himself  an  owner  of  vessels,  would  or  would  not  the  opportunity  to 
make  such  shipments  be  of  great  advantage  to  him,  independent  of 
any  commission. 

Answer.  I  should  think  it  would  be  of  very  great  advantage  to 
him,  as  he  would  save  the  entire  broker's  commission,  which  is  two 
and  a  half  per  cent. 

Interrogatory.  Were  yon,  or  not,  acquainted  with  Mr.  Springer's 
mode  of  performing  the  duties  of  coal  agent,  while  he  held  that 
position  under  the  Navy  Department  ?  State  what  you  know  on  the 
subject. 

Answer.  Mr.  Springer  purchased  coal  of  our  firm,  while  coal  agent 
of  the  United  States,  and  invariably  he  or  his  son  gave  the  shipment 
of  it  his  personal  attention.  I  believe  him  to  have  been  and  to  be 
perfectly  competent,  conscientious,  and  faithful  to  the  trust  reposed  in 
nim. 

Interrogatory.  How  long  have  you  been  in  the  coal  trade,  and  are 
you  well  acquainted  with  its  usages  ? 

Answer.  1  have  been  in  the  coal  trade  about  ten  years,  and  ac- 
quainted with  its  usages  about  eighteen  years. 

Interrogatory.  Is  it,  or  not,  usual  to  have  general  agents  for  the 
sale  of  coal  for  particular  mines,  districts,  or  regions  ?  If  so,  state 
whether  or  not  the  agent  is  allowed  his  whole  commission  on  all  the 
coal  disposed  of  within  his  district,  although  he  may  not  personally 
make  the  sale. 

Answer.  The  proprietor  or  operator  of  the  mine  usually  selects  his 
agent  or  agents  to  sell  his  coal,  and  the  usual  custom  is  to  pay  that 
agent,  on  all  coal  sold  in  the  district  for  which  he  is  appointed,  a 
commission,  whether  he  sells  it  personally  or  not,  or  whether  it  is 
0old  by  the  proprietor. 

Oro88  InierrogcUortea. 

Questions  on  part  of  the  United  States: 

Question  1.  Will  you  state  whether  there  are  agencies  for  private 
persons  or  corporations  corresponding  to  the  agencies  for  the  govern- 
ment?   If  not,  state  how  the  business  for  such  persons  is  conducted. 

Answer.  There  are  no  corresponding  agencies.  The  business  is 
conducted  by  agents  for  the  mines  or  collieries,  who  are  appointed  in 
different  parts  of  the  country,  who  sell  the  article.  Its  snipment  to 
the  different  ports  where  it  is  required  is  superintended  by  the  miner 
or  the  owner  of  the  ooal,  for  it  sometimes  passes  through  several 
hands. 
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Question  2.  Is  the  character  of  the  different  mines  established  and 
known  so  that  purchasers  can  know  what  article  they  boy,  and  the 
mine  from  which  it  comes  is  known. 

Answer.  The  character  of  the  mines  is  not  established  and  known 
except  to  dealers  and  those  conversant  with  the  business,  and  the  ooal 
from  the  same  mine  varies  in  quality,  and  its  excellence  depends  also 
upon  the  manner  in  which  it  is  shipped,  whether  in  good  order  or 
otherwise,  whether  well  screened  or  left  with  dust  in  it. 

Question  3.  State  what  is  the  inspector's  dufff^  and  what  that  of  the 
shipper. 

Answer.  I  do  not  know  of  any  inspectors  of  coal  save  fhe  agents  fiff 
the  government,  and  they  superintended  the  shipment  also. 

Question  4.  When  you  say,  in  your  examination  in  chief,  that  the 
inspector  is  most  important,  say  whether  you  do  not  include,  in  the 
duties  of  the  inspector,  the  duty  of  superintending  the  shipment, 
which  is  usually  performed  by  the  government  agent. 

Answer.  I  do. 

Question  6.  Supposing  that  the  duties  were  divided,  one  person  mere> 
ly  selecting  the  coal  which  was  to  be  shipped,  and  another  superintend- 
ing its  shipment  and  seeing  that  both  the  quantity  was  right  and  that 
it  was  put  aboard  in  proper  order,  and  giving  his  personal  attention  to 
it  as  it  went  aboard,  which  service  would  you  regard  as  entitled  to  the 
highest  payment? 

Answer.  The  person  who  superintened  the  shipment. 

Question  6.  Would  you  think  2^  per  cent,  on  the  cost  of  the  coal  a 
reasonable  allowance  for  such  selection? 

Answer.  It  would  depend  upon  the  quantity  purchased.  If  there 
was  much  to  be  selected,  that  would  pay  well,  but  it  would  not  be 
sufficient  if  there  was  a  small  amount  only. 

Question  7.  Is  not  2^  per  cent,  the  ordinary  allowance  to  brokers? 

Answer.  The  amount  varies:  sometimes  it  is  as  low  as  one  per  oent., 
and  again  it  is  as  high  as  ten. 

Be-examined  by  the  counsel  for  the  claimant  : 

Interrogatory.  If  one  party  were  appointed  to  purchase  and  ship 
coal  and  another  to  inspect  it,  for  the  purpose  of  insuring  its  suitable- 
ness for  naval  steamers,  which  of  these  duties  would  be  most  import- 
ant and  entitled  to  most  pay? 

Answer.  I  should  say  decidedly  the  inspector. 

Interrogatory.  Do  you  know  of  any  other  matter  relative  to  the 
claim  in  question? 

Answer.  I  do  not. 

JNO.  a.  REPPLIER. 

United  States  of  America,  ) 
District  of  Columbia^       )     ' 

On  this  seventh  day  of  March,  A.  D.  1866,  personally  came  John 
G.  Bepplier,  the  witness  within  named,  and,  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
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and  then  proposed  to  the  witnefls ;  and  the  answers  thereto  were  writ- 
ten down  in  the  presence  of  the  witness,  who  then  subscribed  the 
deposition  in  the  presence  of  the  commissioner. 

The  deposition  of  John  G.  Bepplier,  taken  at  the  request  of  the 
claimant,  to  be  nsed  in  the  investigation  of  a  claim  against  the  United 
States  now  pending  in  the  Court  of  Claims  in  the  name  of  Benjamin 
H.  Springer  bj  the  consent  of  the  United  States  Solicitor. 

JOHN  H.  TYSON, 
CSomiTitMtoner, 


BENJAMIN  H.  SPRINGER  vs.  THE  UNITED  STATES. 

Brief  for  thejlnal  trial. 

Supposing  the  principles  argued  on  the  preliminary  hearing  to  have 
been  settled  by  the  decision  of  the  Court  made  on  that  occasion,  the 
claimant  insists  that  he  has  proved  all  the  material  facts  alleged  in 
his  original  and  amended  petitions. 

1st.  The  letter  of  appointment  of  January  15,  1851,  is  proved  by 
the  deposition  of  Commodore  Joseph  Smith,  chief  of  the  Bureau  of 
Yards  and  Docks.  This  officer  also  establishes  the  fact  that,  after  the 
receipt  of  that  letter,  upon  the  inquiry  of  the  claimant,  he  gave  as- 
surance that  the  commissious  would  be  allowed  on  the  gross  amount 
of  cost,  freight,  and  charges.  This  assurance  was  given  after  the  ap- 
pointment and  in  explanation  of  its  terms.  It  was,  therefore,  a  part 
of  the  contract. 

The  same  fact  is  proved  by  the  deposition  of  Philip  C.  Johnson, 
with  the  additional  fact,  as  alleged  in  the  petition,  that,  in  the  case  of 
the  agent  for  bituminous  coal,  this  explanation  of  the  contract  was 
endorsed  in  writing  on  the  letter  of  appointment.  The  parol  assur- 
ance was  equally  as  valid  as  the  written. 

2d.  It  is  also  well  established,  by  both  the  said  witnesses,  that  the 
coal  agents  were  uniformly  paid  according  to  this  understanding  of 
the  contract.  This  construction  was  not  only  fixed  by  positive  agree- 
ment, subsequent  to  the  letter  of  the  15th  of  January,  1851,  but  it  was 
further  established  and  confirmed  by  the  usage  of  the  parties  in  their 
regular  fulfillment  of  the  contract.  In  this  state  of  facts,  it  must  be 
acknowledged,  as  beyond  all  controversy,  that  the  claimant's  stipu- 
lated commissions  were  to  be  five  per  cent,  on  the  gross  amount  of  cost, 
freight,  and  charges  upon  all  coal  to  which  their  agency  extended. 

3a.  If  the  foregoing  positions  be  established,  then  the  reservation 
of  the  ^'home  agent's  commission,"  in  the  Secretary's  letter  to  How- 
land  and  Aspinwall  of  the  3d  April,  1852,  was  nothing  less  than  the 
whole  commission  to  which  he  was  entitled  by  the  settled  construction 
of  his  contract  with  the  department.  This  commission  was  an  entirety, 
and  could  not  be  divided  or  diminished  upon  any  just  principle  what- 
ever. 

4th.  The  whole  circumstances  of  the  case  conspire  to  show,  that  the 
doublo  agency  of  the  claimant,  and  of  Howland  and  Aspinwall,  was 
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based  upon  the  groncd  of  an  equal  division  of  the  oommissions,  arism^ 
from  theirjoint  action  as  to  all  anthracite  coal  shipped  from  the  United 
States.  This  is  not  only  the  true  legal  interpretation  of  the  Sec- 
retary's letters,  but  it  is  also  the  only  fair  adjustment  of  the  rights  of 
the  respective  parties.  The  contrary  principle  would  reduce  the 
claimant's  compensation  to  a  mere  trifle,  while  it  would  raise  that  of 
Howland  and  Aspinwall  to  a  most  unusual  and  extravagant  figure. 

5th.  The  relative  value  of  the  services  of  the  claimant  and  of  How- 
land  &  Aspinwall,  is  fully  established  by  the  testimony  of  John  G. 
Bep^Iier.  This  witness  also  proves  the  custom  of  allowing  full  com- 
misnions  to  the  agents  for  selling  coal,  even  when  they  do  not  per- 
sonally make  the  sale. 

Commodore  Smith  proves  that  the  claimant  was  required  to  give  up 
his  private  business  as  a  coal  dealer,  in  order  the  more  impartially 
and  faithfully  to  perform  his  duty  to  the  government. 

All  the  witnesses  testify  to  the  capacity  and  fidelity  of  the  claimant. 

6th.  From  the  beginning  to  the  end  of  his  service,  the  claimant 
always  asserted  his  right  to  the  full  commissions.  His  accounts  were 
rendered  upon  this  basis. — (See  Bronaugh's  deposition.  See  also  all 
the  correspondence  ;  and  especially  claimant's  letter  to  Samuel  Hart, 
chief  of  the  Bureau  of  Const.,  £q.  and  Bep.,  dated  1st  July,  1853; 
and  his  two  letters  to  the  Secretary  of  the  Navy,  dated  respectively  the 
23d  July  and  the  11th  August,  1863.) 

The  letter  from  S.  Hart,  chief  of  the  bureau,  to  the  claimant,  of  date 
the  29th  August,  1863,  was  the  first  official  intimation  that  the  fiill 
demand  would  not  be  allowed.  Thus  the  claimant  was  induced  to 
render  his  services  up  to  the  very  expiration  of  his  agency  with  the 
just  expectation  of  receiving  his  full  commissions,  and  without  anj 
information  to  the  contrary  until  after  his  dismissal.  It  was  not  just 
or  lawiul  to  withhold  them  then. — (Harvey  w.  Turner  &JOo.,  4  Bawle's 
Pa.  2300 

7th.  Upon  these  facts,  and  the  authorities  cited  upon  the  prelim- 
inary hearing,  the  claimant  is  entitled  to  five  per  cent,  of  the  gross  cost, 
freight  and  charges  upon  all  coal  inspected  by  him,  amounting  by  the 
accounts  from  the  department,  to  %  for  which  we  askthe  jndg 

ment  of  the  Court. 

Story  on  Contracts,  sec.  22. 

2  Parsons  on  Contracts,  p.  31. 

FEED.  P.  STANTON, 

For  tie  Clamand. 
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IN  THE  COURT  OP  CLAIMS 

On  FfixiTioN  OF  B.  H.  Springer. 
Britf  of  UniUed  States  SdioUor. 

The  claim  is  for  five  per  cent,  on  the  amount  paid  for  the  anthracite 
ooal  inspected  by  claimant^  and  five  per  cent,  on  the  amount  of  freight 
and  other  charges,  as  compensation  tor  his  services. 

The  letter  of  appointment  stipulates  expressly  that  the  compensa- 
tion is  to  be  five  per  cent,  on  the  purchases  ;  and  the  letter  to  How- 
land  &  Aspinwall  repeats  that  this  is  the  rate. 

The  attempt  is  made,  however,  to  vary  this  by  parol  proof  that  the 
understanding  was  otherwise.  I  object  to  the  claim  on  the  ground 
that  it  is  compensation  for  an  agency  or  office  which  was  not  and  is 
not  authorized  by  law,  and  the  department  had  no  right  to  establish 
such  an  agency  or  office.  If  the  agency  be  regarded  as  legal,  the 
contract  is  contained  in  the  letter  of  appointment,  and  its  effect  can- 
not be  varied  by  parol  proof. — (Hunt  vs,  Rousmanner,  8  Wheat.,  174 ; 
Cowan  &  Hill's  Notes,  vol.  2,  p.  593,  and  cases  cited.) 

The  evidence  of  the  construction  may  be  admissible,  because  pracv 
tice  under  an  act  is  a  legitimate  mode  of  argument  as  to  what  is  the 
construction ;  but  is  not  conclusive,  and  if  against  the  plain  mean- 
ing of  the  language  of  the  contract,  must  be  disregarded. — (Cowan 
&  HilFs  Notes,  p.  664,  vol.  2.) 

III.  The  practice,  &c. ,  states  also  agency  for  purchase,  and  not  as 
compensation  for  inspection,  and  does  not,  therefore,  apply. 

IV.  It  is  argued  that  the  Secretary  could  not  change  the  compensa- 
tion; but  this  18  not  an  agency  or  office  created  by  law,  and  therefore, 
if  legal  at  all,  it  is  subject  to  the  entire  control  of  the  Secretary, 

y.  The  services  rendered  here  are  not  those  stipulated  for  in  the 
original  employment,  and  he  can  recover  nothing  but  a  quantum 
meruity  and  Smith  testifies  that  five  per  cent,  was  a  liberal  compen- 
sation. 

VI.  Bronough's  testimony  on  the  construction  of  the  contract — 
conflicting  wich  Com.  Smith's  testimony — shows  that  the  statement 
of  the  petition  is  not  sustained  by  the  claimant's  own  witness,  even  if 
it  be  competent  to  vary  the  written  contract  by  parol  testimony. 

VII.  It  appears  by  Springer's  letter  that  the  consideration  for  the 
ten  per  cent,  to  Howland  &  Aspinwall  was  the  advance  and  payment 
of  money  for  the  purchase  of  coal,  freight,  charges,  &c.  The  same 
thing  was  true  of  consideration  for  payment  of  five  per  cent.;  but  here 
there  were  no  such  advances  by  Springer. 
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Tin.  Eepplen's  testimony  shows  that  the  duty  of  inspection  is  less 
onerous  and  less  important  than  that  of  superintending  the  shipment. 
With  respect  to  this  coal,  Springer  did  nothing  hut  inspect.  The 
witnesses  say  that  if  there  was  a  large  amount  shipped,  two  and  a 
half  per  cent,  was  a  liheral  commission  for  inspection. 

IX.  Letter  of  July  23,  1863,  from  Springer,  refers  to  letters  to 
Aspinwall  as  showing  that  he  was  entitled  to  fire  per  cent,  on  the 
ffross  amount.  Now  these  letters  expressly  fix  the  compensation  at 
nve  per  cent,  on  purchase  money  of  coaL  He  makes  no  allusion  to 
this  fact  in  his  petition,  though  it  now  appears  he  knew  all  about  it. 

X.  Ko  evidence  is  adduced  to  show  that  Springer  claimed  more 
than  five  per  cent,  on  the  purchase,  till  July  1,  1853.  The  answer  is 
given  August  29.  Was  this  an  unreasonable  delay  in  rejecting  the 
claim  P 

XI.  But  whilst  it  is  true  that  Springer  claimed  in  1853  five  per 
cent,  on  the  gross  amount,  his  argument  (see  his  letters  of  July  23, 
and  August  11,  1853)  is  based  on  entirely  different  grounds  from  that 
upon  which  it  is  here  attempted  to  sustain  it.  There  he  attempted 
only  to  show  that  the  allowance  to  Howland  &  Aspinwall  was  ex- 
cessive.  True,  that  he  says  ^^  the  late  Secretary,  Mr.  Graham^  gave 
it  a?  his  opinion  that  the  agents  were  to  receive  commissions  on  the 
gross  amount ;  the  late  chief  of  the  bureau  agreed  that  his  construc- 
tion of  the  agreement  also  gave  the  same  ;"  but  he  nowhere  says  or 
pretends  that  there  was  any  express  cyreememt  to  this  effect,  as  he  now 
pretends.  Then  it  was  but  construction,  and  he  endeavors  to  support 
the  construction  by  reference  to  the  letters  of  April  6,  1862,  from 
Howland  &  Aspinwall,  and  of  April  8,  1852,  in  reply.  But  now,  in 
stating  his  case,  he  takes  care  not  to  include  those  letters,  because 
they  show  conclusively  that  Howland  &  Aspinwall,  in  assenting  to 
the  contract  set  forth  in  the  letter  of  April  3,  say  they  understand 
the  deductions  to  be  made  from  their  commissions,  for  the  inspectors, 
**  to  be  one  per  centum  upon  the  cost  of  the  coal  at  the  port  of  ship- 
ment.'' In  reply,  the  Secretary  informs  them  '^  that  the  commission 
allowed  to  agents  for  inspecting  coal,  under  the  Navy  Department,  is 
five  per  cent.,  and  not  one  per  cent.,  as  you  were  led  to  suppose." 

He  sets  off  now,  in  his  petition,  that  it  was  not  matter  of  construc- 
tion that  he  was  to  have  five  per  cent,  on  the  gross  amount^  but  mat- 
ter expressly  agreed  to  when  he  accepted  the  contract,  and  alleges 
an  offer  to  endorse  it  on  the  contract ;  but  there  is  no  proof  of  any 
such  offer,  or  of  any  fact  from  which  it  can  be  inferred. 

Com.  Smith's  testimony  only  proves  that  he  told  Springer,  (rfler  hU 
appointment  J  that  the  Secretary  nad  ordered  five  per  cent,  to  be  paid 
on  the  gross  cost  of  the  coal,  as  before  stated.  He  had  before  stated 
that  he  had  ordered  five  per  cent,  to  be  paid — not  five  per  cent,  on 
the  gross  cost.  Now,  when  this  language  is  compared  with  Springer's 
own  letter,  above  quoted,  it  is  manifest  that  C!om.  Smith's  conclusion 
was  founded  on  a  construction  of  the  letter  from  Mr.  Graham  to 
Springer. 
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Mr.  Johnson,  the  clerk  in  the  office,  whose  testimony  is  relied  on 
to  prove  a  different  contract  from  that  in  writing,  merely  proves  that 
the  chief  clerk  construed  it  as  allowing  commission  on  the  gross 
cost ;  while  Mr.  Bronough's  testimony  goes  to  prove  that  the  Secre- 
tary entertained  altogether  different  views. 

There  is  not  a  word  of  testimony  going  to  show  that  a  different 
contract  was  entered  into  than  that  set  forth  in  writing.  All  that 
is  offered  is  to  prove  a  different  construction^,  by  certain  officers,  from 
that  which  the  present  Secretary  put  on  it.  Neither  Com.  Smith  nor 
Johnson,  or  any  one  else,  pretends  to  say  that  Springer  ever  did  more 
than  inquire  as  to  the  construction.  No  time  is  fixed  by  them  when 
the  inquiry  was  made ;  and  no  circumstance  is  proved  from  which  it 
could  be  inferred  that  he  had  not  accepted  and  acted  on  his  appoint^ 
ment  before  such  inquiry,  or  that  the  answer  given  by  them  was  the 
reason  of  his  acceptance ;  and  even  this  would  be  immaterial,  for 
they  had  no  right  to  vary  the  contract.  They  do  not  pretend  that 
they  were  authorized  to  vary  it.  The  Secretary  is  the  only  person 
who  could  vary  it,  and  it  is  not  shown  that  his  attention  was  ever 
called  to  the  subject  after  the  contract  was  signed. 

M.  BLAIR. 


IN  THE  COURT  OF  CLAIMS. 

Ben  J.  H.  Sprinobr  vs.  The  United  States. 

SoARBURGH,  J.,  delivered  the  opinion  of  the  Court : 

On  the  15th  day  of  January,  A.  D.  1851,  the  Secretary  of  the 
Department  of  the  Navy,  by  a  letter  of  that  date,  addressed  to  the 
petitioner,  says :  ^^  You  are  hereby  appointed  the  agent  of  the  Navy 
Department  for  the  purchase  of  anthracite  coal  for  the  use  of  the  navy. 

**  You  will  receive  a  commission  of  five  per  cent,  on  the  amount  of 
all  purchases  made  by  you  in  this  capacity,  which  commission  is  to 
cover  all  expenses  of  seclecting,  purchasing,  and  shipping  the  coal." 

^^  ^^  ^^  ^^  ^^  ^^  ^^  ^^  ^^ 

The  petitioner,  in  his  amended  petition,  alleges  that  after  receiving 
this  letter,  he  inquired  at  the  Navy  Department  upon  what  amount 
the  commission  of  five  per  cent,  therein  allowed  was  to  be  estimated, 
and  was  informed  that  it  would  be  upon  the  gross  cost  of  the  coal  at 
the  port  to  which  it  was  to  be  shipped  ;  that  the  Secretary  had  endorsed 
this  explanation  upon  a  similar  letter  addressed  to  John  Jamison,  the 
agent  for  bituminous  coal,  and  that  the  same  endorsement  would  be 
made  upon  the  claimant's  letter  of  appointment,  if  desired.  He  further 
alleges  that  he  was  satisfied  with  the  verbal  assurance  thus  given, 
which  he  expressly  avers  was  authorized  by  the  Secretary  of  the  Navy, 
and  he  accordingly  undertook  the  agency. 

The  petitioner  also  alleges  that  his  contract  was  understood  by  both 
parties  according  to  the  explanation  given  to  him  at  the  Department 
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of  the  Navy,  and  a  commission  of  five  per  cent,  upon  the  gross  cost  of 
the  coal  at  the  port  to  which  it  was  shipped,  whether  that  port  was 
in  the  United  States  or  a  foreign  port,  until  the  29th  day  of  August, 
A.  D.  1863,  when  he  was  informed  by  the  Bureau  of  Construction, 
Equipment,  and  Bepairs,  that  he  would  be  allowed  a  commission  of  five 
per  cent,  only  upon  the  cost  of  the  coal  at  the  port  of  shipment ;  and 
that  *^  upon  this  basis  his  accounts  have  been  made  out  by  the  bureau 
and  paid  ;  always,  however,  with  a  protest  on  his  part  and  a  demand 
of  payment  according  to  his  understanding  of  the  agreement  and  the 
former  usages  of  the  department/' 

Joseph  Smith,  a  captain  in  the  navy,  and  chief  of  the  Bureau  of 
Yards  and  Docks,  testifies  that  the  Secretary  of  the  Navy,  about  the 
date  of  the  letter  of  the  15  th  day  of  January,  A.  D.  1851,  (he  thinks 
before)  asked  his  opinion  in  regard  to  what  would  be  a  fair  commission 
to  allow  coal  agents.  His  opinion  was,  that  for  the  purchase,  inspection, 
and  shipment  of  the  coal,  five  per  cent,  would  be  a  fair  commission. 
The  Secretary  so  ordered ;  and  upon  that  principle  the  witness  has 
ever  since  settled  with  coal  agents,  paying  them  five  per  cent,  upon 
the  gross  cost,  freight,  and  charges.  He  further  testifies,  that  he 
informed  the  petitioner  upon  his  inquiry,  after  his  appointment,  that 
the  Secretary  of  the  Navy  had  ordered  the  five  per  cent,  to  be  paid  on 
the  gross  cost  of  the  coal  as  above  stated.  There  is  annexed  to  his 
deposition  a  form,  in  which  (he  testifies)  he  directed  the  petitioner  to 
make  out  his  accounts.  This  form  allows  commissions  at  the  rate  of 
five  per  cent,  on  the  cost  of  the  coal  and  the  freight. 

Philip  C.  Johnson,  the  chief  clerk  of  the  Bureau  of  Construction, 
Equipment,  and  Bepairs,  testifies  that  the  petitioner  presented  an 
account  for  approval,  embracing  his  commissions  on  the  original  cost 
of  the  coal,  charges  for  shipment,  freight,  &c. ;  that  the  witness  sug- 
gested to  him  that  his  contract  did  not  specify  that  he  was  to  have 
commission  on  the  freight,  &c.  ;  to  whicn  the  petitioner  replied  that 
it  was  understood  by  the  Secretary  of  the  Navy  that  his  commissions 
were  to  be  estimated  on  the  gross  cost  of  coal,  charges  for  freight,  &c, ; 
that,   upon  application  by  the  witness  to  the  chief  clerk  of  the 
department,  the  latter  informed  him  that  it  was  intended  by  the  Sec- 
retary that  the  commissions  should  be  estimated  on  the  whole  cost  of 
coal,  freight,  and  other  charges  of  shipment ;  and   that  his  (the 
witness')  impression  is,  that  the  petitioner  was  uniformly  paid  ac- 
cording to  the  instructions  which  he  (the  witness)  received  from  the 
chief  clerk.     The  witness  recollects  a  shipment  of  coal  made  by  the 
petitioner  to  M  mtevideo,  and  his  impression  is,  that  the  commission 
was  estimated  in  the  same  manner  as  for  other  shipments,  that  is, 
according  to  the  instructions  he  received  from  the  chief  clerk,  which 
he  regarded  the  same  as  if  coming  to  him  directly  from  the  Secretary. 
The  witness  further  testifies  that  five  per  cent,  on  the  original  cost  of 
the  coal  shipped  by  Howland  &  Aspinwail,  and  inspected  by  the  pe- 
titioner, hisis  been  paid  to  the  petitioner  ;  and  that  the  petitioner  re- 
ceived it  under  a  verbal  protest  which  was  made  at  the  time  when  the 
bills  were  approved.     There  was  not  to  his  knowledge  any  written 
protest  filed. 
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By  a  letter,  dated  April  3,  A.  D.  1852,  addressed  by  the  Secretary 
of  the  Navy  to  Messrs.  Howland  &  Aspinwall,  he  appointed  them  the 
agents  of  the  department  for  furnishing  coal  for  the  use  of  the  United 
States  squadron  in  the  East  India  and  China  seas  and  Pacific  ocean. 
In  that  letter  the  Secretary  said*:  ^^  For  the  coal  purchased  and 
delivered,  you  will  be  paid  the  purchase  money,  cost  of  transportation, 
insurance,  and  unavoidable  expenses  attending  the  same,  and  for  your 
services  as  agent  under  this  appointment,  you  will  be  allowed  and  paid 
a  commission  of  ten  per  centum  on  the  gross  amount  of  supplies, 
inclading  the  above-mentioned  expenses  ;  provided  that  for  all  Amer- 
ican coal  shipped  from  the  United  States  on  this  account,  there  shall 
be  deducted  from  the  above  commission  of  ten  per  centum,  the  com- 
mission allowed  the  agents  of  the  department  for  supplying  coal  within 
the  United  States. " 

By  a  letter  from  Howland  &  Aspinwall  to  the  Secretary  of  the  Navy, 
dated  April  6,  A.  D.  1852,  they  accepted  the  appointment  in  the  terms 
stipulated  in  the  letter  to  them  from  the  Secretary  of  the  Navy, 
dated  the  3d  day  of  April,  A.  D.  1852,  and  added :  ''We  also  agree 
to  allow  out  of  the  commission  to  be  paid  to  us,  to  the  inspec- 
tors of  the  department,  heretofore  appointed  for  inspecting  coal  used 
by  the  United  States  navy,  within  the  United  States,  the  commission 
they  are  entitled  to  under  their  arrangement  with  the  department, 
which  commission  we  understand  to  be  one  per  centum  upon  the  cost 
of  the  coal  at  the  port  of  shipment." 

By  a  letter,  dated  April  8,  A.  D.  1852,  from  the  Secretary  of  the 
Navy  to  Howland  &  Aspinwall,  he  acknowledges  the  receipt  of  their 
letter  of  the  6th  of  April,  then  instant,  ''accepting  the  appointment 
of  agent  of  the  Navy  Department  for  furnishing  coal  for  the  use  of  the 
United  States  squardrons  in  the  East  India  and  China  seas  and  Pacific 
ocean,  on  the  terms  stipulated  in  the  department's  letter  of  the  3d 
instant,''  and  informed  them  ''that  the  commission  allowed  to  agents 
for  inspecting  coal  under  the  Navy  Department  is  five  per  cent.,  and 
not  one  per  cent.,  as  you  were  led  to  suppose." 

By  a  letter,  dated  April  19,  A.  D.  1852,  from  the  Secretary  of  the 
Navy  to  Howland  &  Aspinwall,  he  requests  them  "to  inform  the 
department  if  yoii  accept  the  appointment  of  agents  for  furnishine 
coal  for  the  use  of  the  United  States  squadrons  in  the  East  India  and 
China  seas  and  Pacific  ocean,  on  the  terms  stipulated  in  the  depart- 
ment's letter  of  the  3d  inst.,  as  explained  in  the  letter  of  the  8th  inst., 
in  regard  to  the  commission  allowed  the  agents  for  inspecting  coal 
under  the  Navy  Department." 

By  a  letter,  dated  April  21,  A.  D.  1852,  from  Howland  &  Aspin- 
wall to  the  Secretary  of  the  Navy,  they  say :  "We  beg  leave  to  say, 
in  answer  to  your  letter  of  the  19th  inst.,  just  received^  that  we  accept 
the  appointment  you  have  been  good  enough  to  make  of  us,  as  agents 
of  the  department  for  furnishing  coal  for  the  use  of  the  United  States 
squadron  in  the  East  India  and  China  seas  and  Pacific  ocean,  on  the 
terms  stipulated  in  the  department's  letter  of  the  3d  inst.,  and  ex- 
plained in  that  of  the  8th." 

By  a  letter,  dated^  June  30,  A.  D.  1852,  from  the  chief  of  the  Bureau 
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of  Oonstniction,  dko.,  to  the  petitioner,  the  former  says:  ''HeBsn. 
Howland  &  Aspinwall,  New  York,  having  b^en  appointed  by  the 
department  agents  for  the  purchase  and  shipment  of  coal  for  the  ose 
of  the  steamers  attached  to  the  China  seas,  you  will  be  pleased  to 
examine  and  inspect  such  anthracite  coal  as  they  may  from  time  to 
time  be  directed  to  ship  from  the  United  States  for  that  purpose." 

By  a  letter,  dated  May  10,  A.  D.  1863,  from  same  to  same,  the 
former  says :  ^'I  have  to  inform  you  that  instructions  have  this  day 
been  given  to  Messrs  Howland  &  Aspinwall,  New  York,  to  ship  for 
the  use  of  the  squadron  in  the  China  seas  five*  hundred  tons  of  anthra- 
cite coal  per  month  for  four  months  to  come." 

By  a  letter,  dated  May  18,  1858,  from  same  to  same,  the  former 
says :  '^  I  enclose  herewith  a  requisition  from  the  navy-yard,  (3osport, 
for  three  hundred  tons  of  anthracite  coal,  which  you  will  be  pleased 
to  furnish  at  your  early  convenience/' 

By  a  letter,  dated  August  16,  A.  D.  1853,  from  same  to  same,  the 
former  says :  ^'I  enclose  herewith  a  copy  of  an  order  to  ship  300  tons 
of  anthracite  coal  to  Norfolk,  under  date  of  the  18th  May  last,  bat 
which  the  commandant  of  the  yard  informs  the  bureau  has  not  been 
delivered.  You  will  be  pleased  to  forward  this  coal  without  further 
delay." 

By  a  letter,  dated  July  29,  A.  D.  1863,  from  the  Secretary  of  the 
Navy  to  the  petitioner,  the  former  says :  ^^  It  having  been  determined 
to  discontinue  the  coal  agencies  of  this  department,  you  are  herebj 
notified  that  no  further  orders  will  be  issued  to  you  for  the  supply  of 
coal  for  naval  purposes,  after  this  date.  You  will  be  pleased  to  com- 
plete the  orders  now  in  hand,  and  render  your  account  to  the  proper 
bureaus  for  final  settlement." 

From  the  12th  day  ot  May,  A.  D.  1852,  till  the  25th  day  of  Sep- 
tember, A.  D.  1863,  Howland  &  Aspinwall  received  from  the  United 
States  for  coal,  including  the  original  cost  of  the  coal,  insuranoe, 
and  custom*house  charges,  freight  and  commissions,  the  sum  of 
$144,233  81.  The  gross  cost  of  the  coal  on  which  they  received  com- 
missions was  the  sum  of  |131,121  64.  This  sum  does  not  inclnde 
freight  on  the  coal  which  was  lost.  The  original  cost  of  the  coal  was 
f  34,448  85,  and  upon  this  sum  a  commission  of  five  per  ceniumf 
amounting  to  the  sum  of  $1,722  44,  has  been  paid  to  the  petitioner. 
He  claims  that  he  was  entitled  to  a  commission  of  five  per  oeniumj 
upon  the  above  sum  of  $131,121  64,  amounting  to  the  sum  of 
$6,656  08,  and  that  there  is  now  due  him  the  sum  of  $4,833  64,  to 
wit:  the  above  sum  of  $6,556  08  —  the  sum  of  $1,722  44  =  to  the  sum 
of  $4,833  64.  See  the  statement  furnished  by  the  Bureau  of  Construc- 
tion, &c. 

The  Solicitor  insists  that  the  Secretary  of  the  Navy  had  no  authority 
in  law  to  create  the  agency  under  which  the  petitioner  claims,  and 
that,  therefore,  he  is  not  entitled  to  relief.  He  refers  to  the  3d  section 
of  the  act  of  March  3,  A.  D.  1809,  (2  Stat,  at  L.,  p.  536,)  and  to  the 
act  of  March  3,  A.  D.  1843,  (5  Stat.,  at  L.,  p.  617.)  If  these  were 
the  only  acts  relating  to  this  subject,  the  Secretary's  authority,  to  say 
the  least  of  it,  would  be  very  questionable.     But  by  the  act  of  Sep 
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tember  28,  A.  D.  1850,  (9  Stat.,  at  L.,  pp.  513,614,)  tbe  following 
appropriation  is  made :  ^'For  repair  of  yessels  in  ordinary^  and  for 
wear  and  tear  of  yessels  in  commission,  indudiim  fuel  for  steamers^ 

*  *    *  to  be  bought  by  the  Secretary  of  the  Navy  in  open  market, 

*  *  *  one  million  seven  hundred  and  fifty  thousand  dollars." 
This  provision  seems  to  be  temporary  only,  but  it  is  a  clear  departure 
from  the  acts  referred  to  by  the  Solicitor.  The  act,  however,  further 
provides,  ^^that  in  the  article  of  fiiel  for  tbe  navy,  or  naval  stations 
and  yards,  the  Secretary  of  the  Navy  shall  have  power  to  discriminate 
and  purchase,  in  such  manner  as  he  may  deem  proper,  that  kind  of 
fuel  which  is  best  adapted  for  the  purpose  for  which  it  is  to  be  used." 
This  provision  is  obviously  of  a  permanent  dbiaracter,  and  is  broad 
enough  in  its  terms  to  include  the  power  to  purchase  by  means  of 
agencies.  It  authorizes  tbe  Secretary  to  purchase  in  atuJi  manner  as 
he  may  deem  proper.  Although,  for  some  reason,  the  coal  agencies 
were,  for  a  short  time,  discontinued  by  the  Department  of  the  Navy, 
yet  they  have  since  been  revived,  and  coal  agents  are  still  in  the 
employment  of  that  department.  We  see  no  good  ground  to  question 
the  Secretary's  authority  to  employ  such  agents. 

The  agency,  then,  in  which  the  petitioner  was  employed,  being  a 
lawful  one,  the  next  point  of  inquiry  is,  what  was  the  contract  by 
which  the  agency  was  created  ?  It  has  been  urged  in  argument  that 
we  are  to  look  for  its  terms  exclusively  to  the  letter  from  the  Secretary 
of  the  Navy  to  the  petitioner  of  the  15th  day  of  January,  A.  D.  1851. 
If  the  agency  tendered  by  that  letter  had  been  unconditionally  accepted 
by  the  petitioner,  then  it  and  the  unconditional  acceptance  would 
have  constituted  the  entire  contract,  the  terms  of  which  would  have 
been  found  in  the  letter  alone.  But  it  needs  no  argument  to  show 
that  the  mere  letter,  without  some  act  on  the  part  of  the  petitioner, 
would  not  of  itself  constitute  a  contract.  The  Secretary  of  the  Navy 
did  not  so  understand  the  course  of  business  on  this  subject.  During 
the  negotiation  with  Howland  &  Aspinwall  in  reference  to  their 
agency^  there  was  a  considerable  correspondence  in  writing  between 
them  and  the  Secretary  of  the  Navy,  and  even  after  they  supposed  that 
they  had  accepted  the  agency  on  the  terms  proposed  by  him,  he  was 
not  satisfied  without  an  explicit  declaration  by  them  to  that  effect. 
But  the  petitioner,  instead  of  entering  into  a  written  correspondence 
with  the  Department  oi  the  Navy  iu  reference  to  the  agency  tendered 
to  him,  went  to  that  department  in  person,  and  being,  on  inquiry 
made  there  of  tbe  proper  officer,  satisractorily  assured  by  him  of  the 
character  and  extent  oi  the  offer  which  had  been  made,  undertook  the 
agency.  That  there  might  be  no  misunderstanding,  he  was  furnished 
with  a  form,  in  which  to  make  out  his  accounts,  and  in  which  were 
specified  the  very  items  of  which  they  were  to  consist.  The  letter  of 
the  Secretary,  then,  and  what  transpired  between  the  petitioner  and 
the  chief  of  the  Bureau  of  Construction,  &c.,  in  relation  thereto, 
including  the  form  furnished  by  the  latter,  together  constitute  the 
contract  between  the  petitioner  and  the  United  States.  Such  was  the 
understanding  at  the  Department  of  the  Navy,  for  it  is  admitted  by 
the  Solicitor  that  all  the  petitioner's  accounts,  except  those  relating 
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to  the  coal  shipped  by  Howland  &  Aspinwall,  have  been  settled 
according  to  the  contract  thus  constituted ;  and  snch  indnbitablj  is 
the  correct  understanding  of  that  contract.  The  doctrine  that  parol 
evidence  shall  not  be  received  to  explain,  contradict,  vary,  or  add 
to,  a  written  instrument,  does  not  seem  to  be  involved  in  this  case  — 
(Knapp  V8.  Harden,  6  Carr.  &  P.  745  ;  2  Parsons  en  Con.,  65.) 

Such  being  the  contract  originally  made  between  the  United  States 
and  the  petitioner,  it  remains  but  to  inquire,  whether  the  petitioner's 
services  in  inspecting  the  coal  shipped  by  Howland  &  Aspinwall  were 
rendered  under  it. 

The  petitioner  wai^  a  mere  agent,  with  certain  specified  powers  and 
duties.  His  powers,  in  their  very  nature,  were  revocable  at  any  time, 
with  or  without  cause.  His  duties  were  to  select,  purchase  and  ship 
anthracite  coal  for  the  use  of  the  navy  under  the  directions  of  the 
Navy  Department ;  such  direction  was  necessary  in  every  case  before 
he  could  act ;  and  there  was  nothing  exclusive  in  the  character  of  his 
employment.  It  was  competent  for  the  Secretary  of  the  Navy  to  have 
employed  other  agents  for  the  same  service,  without  in  any  respect 
violating  his  contract  with  the  petitioner.  The  simple  inquiry, 
therefore,  now  is,  can  the  orders  given  to  the  petitioner  to  excunine 
and  inspect  the  coal  shipped  by  Howland  &  Aspinwall  be  referred  to 
his  original  contract?  They  cannot,'it  is  plain,  unless  they  required 
the  same  services  which  were  required  by  the  original  contract.  The 
petitioner's  duty  under  the  original  contract  was  to  aeiect^  purchctsey 
and  ship  coal  for  the  use  of  the  navy,  whilst  the  orders  required  him 
merely  to  examine  and  inspect  the  coal  shipped  by  Howland  &  Aspin- 
wall. The  latter  was  a  wnoUy  difierent  duty  from  the  former.  The 
ooal  furnished  by  Howland  &  Aspinwall  was  selected jpurchasedj^  and 
shipped  by  them.  The  services,  therefore,  required  of  the  petitioner 
under  the  original  contract  were,  as  regards  this  coal,  required  of 
Howland  &  Aspinwall,  and  not  of  him.  He  had  another  duty  to 
perform,  viz  :  to  see  that  the  coal  selected,  purchased  and  shipped  by 
Howland  &  Aspihwall  was  of  the  proper  kind  and  quality.  It  seems 
to  us,  therefore,  that  the  orders  requiring  this  service  cannot  be 
referred  to  the  petitioner's  original  contract. 

There  can  be  no  doubt  that  in  making  the  contract  with  Howland 
&  Aspinwall,  the  Secretary  of  the  Navy  did  not  mean  tq  dispense  with 
the  services  of  the  agents  of  the  department  for  supplying  coal  within 
the  United  States.  On  the  contrary,  he  expressly  reserved  out  of  the 
compensation  to  be  paid  to  Howland  &  Aspinwall  five  per  cerftum  of 
the  value^  at  the  port  of  shipment,  of  the  6oal  to  be  furnished  by 
them,  for  the  benefit  of  those  agents.  He  could  not  require  the  peti- 
tioner to  perform  the  duties  pertaining  to  his  original  appointment, 
for  they  were  to  be  performed  by  Howland  &  Aspinwall.  As  to  these, 
therefore,  the  petitioner's  powers  were  revoked.  But  he  could  create 
a  pew  agency,  with  new  duties,  not  at  all  conflicting  with  the  services 
required  of  Howland  &  Aspinwall.  This  he  did,  and  the  petitioner 
accepted  the  appointment.  It  does  not  appear  that  anything  was 
said  on  either  side  in  rerard  to  compensatiou.  As  the  duty  was 
different  irom  the  duty  under  the  original  contract,  the  new  appoint- 


BENJAMIN  H.  SPRINGER. 


45 


ment  cannot  be  regarded  as  carrying  with  it  an  offer  of  the  same  com- 
pensation which  was  allowed  under  the  old  one.  Nor  does  it  appear 
to  us  that  the  old  appointment  furnishes  a  just  standard  of  compensa- 
tion for  the  services  performed  under  the  new  one.  Under  these 
circumstances,  the  petitioner  can  onlj  claim  such  compensation  as 
his  services  were  reasonably  worth  It  has  not  been  shown  by  the 
evidence  that  the  compensation  which-he  has  already  received  was  not 
just  and  reasonable. 

We  are,  therefore,  of  the  opinion  that  the  petitioner  is  not  entitled 
to  relief. 
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